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Subſcribers NAMES to VINER's Abridgment. 


N. B. Thoſe mark'd thus “ 


are Names come to Hand ſince the 


Liſt to the former Volume was printed off. 


A. 
Ohn Agar, E/q; Serjeant at Law. 
Sir Thomas Acland, Bart. 
Mr. Oliver Acton of the Inner-Temple. 
Anthony Allen, E/q; one ot the Matters 
in Chancery. 


* Rob. Andrews of Groſvenor-ftreet, Eſq; 


Thomas Apperley, 44. D. 

John Aſpinall of the Midale-Temple, Eſq; 
mn Tracy Atkins of Lincoln's- lan, Eſq; 
obert Atkinſon of Lincoln's-Inn, Eſq; 

Thomas Aylmer of Petersfield, Eſq; 


B. 

The Hon. Thomas Birch, Kat. one of the 
Juiticesof the Court of Common-Pleas. 

John Belfield, E/q; Serjeant at Law. 

Edward Bootle, Ba: * at Law. 

Edward Bacon of Nors vich, Eiq; - 

William Baker of the Midle-Temple, 
Eſc 

| Robins Slokceich Baldwin of the Midale- 
Temple, Eq; 

Henry Bankes of Linceln's-Inn, Eſq; 

Francis Barnard of the Middle-Temple, 
Eſt 

'The Woe. Mr. Baron of Northampton- 
ſhire, A.M. 

The Hon. Henry Bathurſt of Lincoln's- 

„ 

Mr. Henry Beavis of Baruſtaple in Devon. 

Hugh - Barker Bell of Aylesbury, Eiq; 

Luke Benne of rhe Middle-Templ e, Eſqʒ 

Rich. Bennet of the Inner- Temple, Eq; 

Rich. Berenger of the Inner-Temple, Eſq; 

Arthur Bernard of the Middle-Temple, 
Eſq; 

Mr. . "RE Berteſworth of Portſea 1n 
Hants. 

Roberr Bicknell of the Inner-Temple, Eſq; 

Wm. Biſhop of Freuſbam in Surry, Elq; 

Ignatius Blake, Eſq; 

— Blencowe of the Taner-Temple, Eſq; 

Tho. Bolithoe of the Mrddle-Temple, Elq; 

John Bond ot the Inzer-Temple, Eiq; 

Thomas Bontoy of the Aid. tle-Semple, 
Eſq; 


Sir Thomas Bootle, Kut. Chancellor to his 
Royal Highhels the Prince of Wales. 
Jane Booth of Lincoln's-Inn, Eſq; 
homas Borrett, E/q; one of the Protho- 
notaries of the Court of C. B. 
mo Brampſton of the Midale-Temples 
1q; 
John-Freke Brickdale of the Middle- 
Temple, Eſq; 
Jon Littell Bridge of the Inner-Temple, 
q 
Mr. Ebenezar Briggs, Clerk of Wea- 
ver- Hall. 
* Edmund Browne of Lincoln's-Inn, Eſq; 
John Browning of Lincoln's-Inn, Eſq; 
Thomas Burrel of the Ianer-7 Temple, Eſq; 
ames Burrow, Maſter of the Crown- 
Office in the Inner-Temple, Eiq; ; 
Leonard Buxton ot the Inner-Zemple, Eſq, 


C. 
The Honourable Charles Clarke, Eſq; one 
of the Barons ot the Court of Exchequer. 
The Honourable Edw. Clive, Eſq; one of 
the Barons of the Court of Exchegqrer. 
Tho. Caldecot of the Midale- Temple, Eſq; 
Sir William Calvert, Kart. Alderman of 
London. 
Peter Calverr, Eſq; 
Francis Capper of Lincoln's-Inn, Eſq; | 
Tho. Carew of the Midale-2. able, Eiqz 
John Carew of Norfolk-/treet, Eiq; © 
Mr. John Chatheld of Ripley in Surry. 
Rich. Cheſlyn of the Inner- Temple, Eſq; 
Mr. Jerningham Chevely of the S Clerks- 
Office. 
John Cholwell of the Inzer-Temp/e, Eſqz 
John Cholwich of the Middle-Temple,Eiq; 
Francis Chute of Linco/a's- Inn, Eiqz one 
of His Majeſty's Counſel learned in 
ther 
Godtiey Clarke of Chi/cc in the County 
ot Derby, Eſq; 
John Clarks of the Inner- Temple, Eſq; 
Thomas Clarke of Lincola*s-{nn, Eiq; 
one of His Majeity's Couniel learned 


in the Law. 
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Names of the Subſcribers. 


Thomas Craſter of 


Mr. Dennis Clarke ot Gray's-Inn. 
Richard Clayton ot the Inner-Temple, 
Eſq; 


The Rev. Thomas Clifton, D. D. and 


Rector of Boyton in Wilts. ._ 
John Collier ot the Middle-Temple, Eſq; 
George Cook, Eſq; Chief Prothonotary 

of the Court at C. B. 
we Cooke of Exeter, Fig; OE 

amuel Cox of the [nner-Temple, Eſq; 
Mr. William Cranſton Attorney at Law 
in Johnſon's Court, Fleet- ſtreet. 
Eſq; 
Bertram Craſter of Gray”s-Inn, Eſq; 
Samuel Cruwys of the Inner-Temple, Eſq; 


Roger Cumberbach of Chefter, Eſq; 


Sir John Cuſt, Bart. 
The Hononrable James De Lancey, 


Eq; Chiet Juſtice of New-7ork, 


Richard Draper, Eſq; Serjeant at Law 
for 2 Setts. 
Mr. Tomkyns Dew of Clement's-Inn. 
William Douglas of the Middle-Temple, 
= 5 
Chrittopher Doyley of the Inner-Temple, 
f 


Philip Drake of the Inner-Temple, Eſq; 
Mr. John Drake of Taviſtock. 

Ed w. Drewe of the M:ddle-Temple, Eſq; 
Matthew Duano of Gray's-Inn, Eiq; 
John Dyneley of Lincoln s- Inn, Eiq; 


William Eyre E/q; Serjeant at Law. 
Mr. Charles Eades of Petersfreld, Hants. 


Mr. John Edgcombe of Tavi/fock in the 


County of Devon. 
— Edwards of Shrewsbury, Eſq; 


John Edwards of Shrewsbury, Eſq; 


Vigerus Edwards of the {nner-Temple, 
Eq; 

Thomas Elder, Eſq; 25 

Kingſmill Evans ot Lincoln's-Inn, Eſq; 

Thomas Evans, E/q; Recorder of Bury. 


F 


The Hon. Sir Michael Foſter, Kut. one 


of the Juſtices of the Court of King's- 
Bench. 


John Farrhill of Chichefer, Eſq; 


Chriſtopher Fawcetr of. the Inner-Temple, 


Eſq; 


on Fenton of the Midale-Tembple, Eſq; 


everſham Filmer ot Lincoln's-Inn, Eſq; 


| Robert Filmer of the Midale-Temple, Eſq; 


Forbes Fiſher of the Inner-Temple, Eſq; 
ohn Floyer of Lincoln's-Iun, Eſq; 
James Forſter of Gray's-Inn, Eſq; 


Mr. Robert Fulwood of Whitchurch in 


Hants, 


G 


Pierce Galliard of Lincola's-Inn, Eſq; 


Joſeph Gape of the Middle-Temple, Eiq; 
Patrick Garden of Lincoln Inn, Eſq; 
James Gilpin of Oxford, Eſq; 
Mr. John Grace ot Southwark. 

Charles Green of Lincoln's-Inn, Eſq; 


| Edward Green of the J4:ddle-Temple, tiqz 
Thomas Gregg of Lincoln - lun, Eiq; 


George Grenville of the aner- Temple, uſq; 
James Grenville ot the Mrddle-Temple, Eiq; 
Wm. de Grey of the Midale-Temple, Eiq; 


| Denbigh, Eſa; 

* Mr. I homas Griffiths of O/we/ry in 
Shropſhire. 15 4 
Nathaniel Gundry of Linceln's-Inn, Eſq; 
one of His Majeiiy's Countel Learned 

in the Law. Me | 


William Hay ward, £/q; Serjeant at Law. 
Thomas Huiley, &/q; Serjeant at Law. 
Cheſter-Moor Hall, ot the Iuner-Tempie, 
Eſq; =” | 
1 Hall of the Inner- Temple, Eſq; 
William Hamilton of Lincolu's-Iun, Elq; 
Mr. John Hand. 
Job Hanmer ot Lincolu's-Inn, Eiq; 
Robert Harley of Lincolu's-Inn, Eſq; 
Robert Harper ot Lincolu's-Iun, Eigq; 
Henry Hatſell of the 4:ddle-Temple, Kſq; 
Chriſtopher Hawkins of Cornwall, Eiq, 
Mr. John Hawkins of Helſſon in Cornwall, 
Arthur Heigham of ——, Efq; 
Robert Henly of the Temple, Eſq; 
| Thede Hey wood of the Inner-7emple, Eſq; 
George Hill of the M:ddle-Temple, Eſq; 
| Mr. William Hill of Cl:ford's-1nn. 
Wm. Hippeſley of Linco/z"s-Tan, Efg; 
Peter Holtord of Lincoln's-lan, Efq;, 
Mr. Charles Hore of Great Olleensſreet. 
Edmund Hoskins of Lincoln s- Inn, Eſq; 
| John Howſe of Norwich, Eſq; 
| Mr. Hunt. . | 
* Mr. John Hurſt of Aldermanbury. 
Matthew Hutton of Lincoln s- Inn, Eſq; 
Mr. Francis Hutton of Graʒ'g-Ing. 
N Hyde of Frodſbam in Cheſhire, 
| 
Nicholas Hyett of the Inner-Temple, Eſq; 
1 | 


— 


Samuel Jeake of the Mauddle-Temple, Eſq; 


Barth. Jeffery ot the Middle-Temble, Elo; 
Mr. J. Ingram of Bewdlep. : 
Paul Joddrel jun. of Liacoln's-Inn, Eſq; 
Mr. Theodore Johnſon of Lincoln's-Inn. 
ns Jolliite of Petersfield in Hants, 
95 

Arthur Jones of Lincoly's-Inn, Eſq; 
Charles Joye of the Inner-Temple, Eſq; 


Peter 


] ohn Griffith of Garn in the County of 
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Mr. Robert Le is of Dolgelly. 


Peter dre of the Inner- Temple, Eſq; * 
John 


vie of the Iuner-Jemple, Elqz 


Richard-Johnſon Kettleby, Eſq; Serjeant 
at Law | | 

William Knipe of Lincoln's-Inn, Eſq; 

Thomas Kyffin, of Macnan, in the 
County of Carnarvan, Eſq; | 


L. 


The Honourable Society of Lincoln's-Tan. 

Edward Leeds, Eſq; Serjeant at Law. 

John Lacy of Lincoln s-Iun, Eſq; 

Mr. John Lacy ot Farnham in Surrey. 

Francis Larwood, EVI; Steward ot the 
City ot Norwich. 


John Lawſon ot the Inner-Temple, Eſq; | 


James Lawſon, I/; : 

The Hon. Heneage Legg of Lincolx's- 
Inn, Eſq; one oi His Majeſty's Counſel 
Learned in the Law. 

Mr. Humphrey Leigh of Exeter. 


Mr. John Ley of Exeter. 
Robert Lowe of Midalewiche in Cheſhire, 
Ef; 

— 3 of the Middle-Temple, Eſqʒ 
Sir Richard Lloyd, Kt. one ot his Ma- 
jeſty's Countel learned in the Law. 
Mr. Thomas Lloyd, Aſfociate to the 
Lad. Ch. Juſt. Willes. 
John Lupton of the Midale-Temple, Eſq; 


M 


The Right Hon. the Lord Viſcount 


Montague. 5 

The Hon. Mr. Baron Manwaring of Cheſ⸗ 
ler. 

The Hon. William Murray of Lincoln's- 
Inn, Eſq; His Majefty's Solicttor- 
General 

Mr. Rich. Maddox of the Inner-Temple. 

John Manley of —, Eſq; 

ö vor Gray's-Inn, Eſq; 
omax Martin of Lincoln's-Inn, Eſq; 

John Maſon of the Middle-Temple, Eiq; 

Thomas Maſon of the Middie-TJemple, 
Eiq; 

Mr. 8 Mawdeſley, of Wigan 

in the County of Lancaſter. 


Mr Mayer of Lynn-Regis in Norfolk. 


William Melmouth of Lincoln? s-Tan , Elq; 
William Mildmay ot the A4date-Tmpie, 
- Eſq; 

Thonas Miller of the Middle-Temple, Eſq; 
Edward Mills of Lincoln's-1nn, Eq; 
Henry Mitton Eg; 

Mr. John Moody of Havant in Hants. 


3 ge os 3 > <=  e———— 


ty of Merioneth, Eſq; 


i * 


John Nanney of Mazſypandy in the Coun- 


George Nares of the Ianer- Temple, Eſq; 

Walter Noel, Eſq; ” 1 . — 5 

Anthony Norris of ——, Eſq; _- 

William Norris of Norwich, Efq; ; 

Eleccher Norton of the All arb, 
% | 

0 


The Right Hon the Earl of Orrerx. 
The Right Hon Arthur O»/low, Eſq; 
Speaker of the Houſe of Commons. 
Robert Ord of Lincoln's-Inn, Eſq; _ 

Stanhope Otway of Lincoln's-Inn, Eſq; 
Edward Owen of Garthangarad in Meri- 
onethſhire Eſq; Prothonotary of North 
Wales Circuit. i 
Thomas Owen of Lincoln s-Inn, Eſq; 
8 
Sir Samuel Prime, Kut. one of his Ma- 
jeſty's Serjeants at Lax. 
John Page ot Watergate in Suſſex, Eſq; 


| Richard Parminter of the Midale-Lemple, 


Eiq; 8 * 
Mr. Ambroſe Penfound of Dartmouth, in 
the County ot Deren. aw ie 


Thomas Phillips of the Middle-Temp(e, 


Eiq; 


Danby Pickering of Graj*s-Inn Eſq; - 


9 Pillworth of the [nner-Temple, 
William Plaxton of—, Eſq; 


German Pole of Radbourn, in the County : 


of Derby, Eſq; 


2 Pollen of Lincolu's-Inn, Eſq; 
Samuel Henry Pont of Lincoln 3- Inn, f 


Eſq; 


David Poole of Lincoln s-Inn, Eſq; 
Thomas Potter of the Midale-Temple, Eſq, 
Mr. George Powell of Symond*s-Tan. 


Charles Pratt of the Tnner-Temple, Eq; 
Iſaac Preſton of Norwich, Eſq; | 
Mr. George Prideaux of Kingsbridge in 
the County of Devon. © 
ohn Probyn of Lincoln's- Inn, Eſq; 
2 Proctor of the Midale-Temple, 
95 r, 
Mr. George Auguſtus Proſſer of Portſincuth. 
Thomas Pryſe ot Gg ert han, in the County 
ol Cardigan, Eſq; 1 
Walter Pryſe of Noodſtock in the County 
of Oxca, Eſq; | ; 
John Puleiton, Eſq; -- 
Richard Puleſton, Eſq; 
W 5 4 Purcas of the Middle-Temple, 
95 
John Allen Puſey in Portagal-Rew, 
Linco/i's-Ina- Fieids, Eiq; 


John 


_—_ 


Dames of the Subſcribers. | 


John Pyne, of the Madle-Temple, Eſq; = 


Sit Dudley Ryder, Knt. His Majeſty's 


+. Attorney-General. e fins 
Humphrey Rant of Ipſwich, Eſq; 
Mr. John Reyner. 3 
Mr. William Ring of the Bath. 
Mr. Richard Ring of Cheritcn in Somer- 
ſertſhire. | 
The Rev. Mr. Benj. Robertſhaw, A. MH. 
Francis Rock of Lincoln's-Inn, Eſq; 
Richard Ryder of Lincoln's- Inn, Eiq; 
8 | 8. 
Matthew Skinner, Eſq; one of His 
Majeſty's Serjeants at Law, and Chief 
aftice of Cheſter. 
Richard Samborne of Lincoln's- Inn, Elq; 
Mr. John Searle, Proctor of the Arches 
Court of Canterbury. | 
William Selwin ot the Inner-Temple, Eſq; 
Richard Shadwell of the Middle-Temple, 
Eſq; 
Walwyn Shepherd, 1 2 Steward of 
the City of Hereford, Elq; 5 
John Skinner of Lincoln's-Iun, Eſq; 
.obert Aglionby Slany, Elq; 
Sir Edward Smyth of Hill-AHall in Eſſex 
Bark | | 
Mr. James Smyth of Ea/t- Dereham in 
Norfolk. 
Mr. Thomas Southeot of Oztery St. Mary, 
in Devon. 
Mr. Henry Spencer of Thorpe-Place, 
in Surry. N 
John Spooner of Lincoln s- Inn, Eſq; 
Staniforth of Lincolu's-Inn, Eſq; 
Tho. Staunton of the Miidie-LJemple, Eſq; 
Thomas Stephens of the [aner-Temple, Eſq; 
John Stracy, Eſq; Recorder of the City 
of London. 
Wm. Strahan of Doors Commons, L. L. D. 
Lewis Stucley of the Middle-Temple, 
Eſq; for 2 Setts. 
Edward Sulyard of Su- Market, Eſq; 
The Right Hon. the Lord Teynham. 
The Honourable Society of the Middle- 
Temple. 
The Hon. John Talbot, Eq; his Majeſ- 


ty's other Juſtice of Cheſter. 
William Talbot of Lincoln's-Inn, Eſq; 


The Rev. Mr. John Talman of the Cloſe | 


of New darum. 
Joſeph Taylor of the Inner-Temple, Eſq; 
Mr. William Templeman of Dorcheſter. 
Thomas Tnurſton of the Middle-Temple, 
Eq; - 
Thomas Turner of Lincoln's-Inn, Eſq; 


Mr. 


John Turton of Orgrave in the County 
of Stafford, £14; N 


Edward T wells of Royſton, Eſq; 


| U. 

Sir Simon Urlin, Kut. Serjeant at Law, 
and late Recorder of the City of Lon- 
don. 3 | 

Thomas Vernon of Glbucęſter, Eſq; 

Robert Viner of Lincolnſhire, Eſq; 

Thomas Vivian of Linco/n's-Inn, Eſq; 

Edw. Umfreville of the Inner-Temple, 
Eſq; | 

W. 

The Hon. Benj. Whitaker, &/q4; Chief 

uſtice of Svuth-Carolina, 

Edward Willes E/q; one of His Majeſ- 
ty's Serjeants at Law, and Attorney 

General of the Dutchy Court. | 

William Wynne E/; Serjeant at Law, 

John Wale of the Inner-Lemple, Eſq; 

Mr. Timothy Waldoe. 

Walker. 

Charles Waller of Lincoln un, Eſq; 

Edward Waller of Duc, s- Court, Eſq; 

Thomas Warkhouſe of Norwich, Eſq; 

Thomas Warner of Gray's-Inn, Eſq; 

Sir John Webb, Barr. 

Edward Webb of Gray's-Tnn, Eſq; 

Robert Webbot the 17:4d/e-Temple, Eſq; 

George Wegg of Colcheſter, Eſq; 0 

Spicer Weldon of Lincoln's-Iun, Ef 

William W hicaker of the 2228 
Eq; 

Mr. John White of Port/mouth. 

N Wilbraham of Lincoln's-Inn, 

Ed wed Williams, Eſq; 

Mr. Courtney Williams of Plymouth, 

Mr. Edward Williams of Winchefter- 
Sircet, London. | 

Robert Williams of Wrexham, Eſq; 

John Williams of Lizcola's-Tnn, Eiqz 

Peckham Williams of Chichefter, Eſq; 


I 


emple, 


Mr. John Williams of Penryn in Cornwall. 


Mr. William Williams of Exeter. 

Rich. Wilſon of the Middle-Jemple, Efq; 

Humph. Wirley of the Inner-Temple, Eſq; 

Mr. A Woodmancee of Por .- 
mouth. 


| Mr. Simon W. orth of Huertas 4 Devon. 
Thomas Wright of Langſton in Derby- 


ſhire, Eſq; 
Edw. Wright of che Inner-Temple, Eſq; 
Sir Watkin Williams Wynn of Wynftay 
in DeavighÞire, Bart, for 4 Books. 


IEG + 

Mr. Giles Yarde of Crediton in the Coun. 
ty of Devon. 

john Yare ot rhe Inner-Temple, Eſq; 

W ol Erthigg in Wente 

Ellis Young, E/; 
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A LIST of ſuch SUBSCRIBERS from the 


Kingdom of Ireland, as are come to Hand. 


1B Thoſe mark d thus * were not printed in the former Liſt 


Ireland. 

Right Honourable Thomas Marley, E/q; Lord Chief Fuſtice of the Court 
„ King's-Bench in Ireland. | 
The Right Honourable Henry Singleton, E/q; Lord Chief Fuſtice of the Court 

of Common-Pleas i Ireland. 


The Right Honourable John Bowes, Eſq; Lord Chief Baron of the Court of Ex- 
chequer, in Ireland. | 


4 The Honourable George Gore, Eſq; one of the Fuſtices of the Common-Pleas, 


15 E Kight Honourable Robert Jocelyn, Eſq; Lord High Chancellor of 
he 


in Ireland. 

The aro i Michael Ward, Eſq; one of the Fuſtices of the King's-Bench, 
in Ireland. 

The Honourable Robert Lindſay, E/q; Cate) one of the Fuſtices of the Common- 
Pleas, in Ireland, but now Deceaſed. 

The Honourable Henry Roſe, Eſq; (late) oneof the Fuſtices of the King's-Bench, 
in Ireland, but now Deceaſed. | 

The Honourable Richard Mounteney, Eſq; one of the Barons of the Court of 

| Exchequer, in Ireland. 

The Honourable Archur Dawſon, Eſq; one of the Barons of the ſaid Court. 


\ The Honourable William Y orke, EY; one of the Fuftices of the Common-Pleas, 
* in Ireland. | 

- Arthur Blenerhaſſet, E/q; his Majeſty's Prime Serjeant at Law, in Ireland. 
3 St. George Cantheld, E/q; Attorney-General, in Ireland. 
= | Warden Flood, Eſq; Solricitor-General, in Ireland. 


Robert Marſhal, E/q; Second Serjeant at Law, in Ireiand. 
Philip Tiſdall, E/q; Third Serjeant at Law, in Ireland. 
Eaton Stannard, E/q; Recorder of the City of Dublin. 
Philip Walſhe, E/q; King's Counſel, in Ireland. 


* James Blackwood, E/q; | * Nicholas Naſh, E/7; 


| Francis Blake, E/q; | | Giffard Nesbitt, E/; 
Simon Broadſtreet, E/q; Robert Parkinſon, E/; 
Mr. Nicholas Clinton. James Perſe, Eſq; 
John Fitz-Gibbons, E/; Chriſtopher Robinſon, E/;; 
* John Forbes, Eſq; * William Scott, £/q; 
F Anthony Forſter, E/q; * John Sheridan, 4/43 
1 Robert French, E/q; * Harry Smith, E/; 
9 * Ambroſe Harding, Efq; | William Stewart, Eſq; 
* William Harward, E/; * Thomas Teniſon, E/; 
A Anthony Marley, K/q; * Morris Wall, E/q; 
ry Richard Malone, E/; William Warren, E/; 
14 Anthony Maton, E/q; Mr. Mark Whyte. 
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M Batement. 


Of Writs. By 
The Plaintiff's own ſhewing. 
Act of the Party 
Other Actions for the ſame Thing. 


Acceptance &c. of the Thing ſued for. 

Sciſin of the Plaintiff, or Demandant, 

Miſnoſmer. | 
Matter ſubſequent. 


Ceſſion, Depoſition, Deprivation, Re- 
ſignation, Tranſlation, &c. 
Nature of the Action being chang'd. 
Birth of a nearer Heir pending the 
Writ. 
Recovery pending the Writ. 
Return of the Sheriff. 
The View, 
Want of 
Proper Parties. 
Certainty. And how aided by In- 
tendment or Relation. 
Exception or Forepriſe. 
Suppoſal of Property, and what is ſuffi- 


cient Suppoſal. Writ. X. a 
Setting forth a Title, : Action of the Writ. T: 
Price, or Value of the Thing. © Writ, and over to the Action. 2 
Form. No Plea in Abatement. In what Caſes. A 
1 in the Plea in Abatement what is. And what is 
| rit. in Bar. Ms 
Proceſs. In Reſpect of the Concluſion: 22 
Surpluſage. RES Rules as to Pleas in Abatement, and what 
R c. ine is to be done on * Plea in Abatement. D. 
ame Thing twice. : Where the Defend | give the 
Naming the ſame Perſon twice. Plaintiff a 8 Writ. *** E. 
Demanding ”y as it ought, as the 5 At whit Time. 5 F. 
| whole inſtead of Part. . After other Plea pleaded. 55 
e 5 _ Fines. wrors the Lands a 8 Several Pleas to ws Writ, one after 5 
le, or the Party dwells. | „ another. 
Bringing the Action in a Place not Vill | By whom it may be. By Plaintiff &c. 7h 
nor Hamlet. C. a himſelf, Garniſhee &c, See Voucher, 
8 . D. ; 4 A8q * | | ky b 
arlance | X CIO. | b 
Writ and Count. E. a Where it is only i ins 
In Res -o N Place where. * 4 — e . 1 
Writ and Speclalty. --*|WAatement into Lands 4 
3 5 10S. Ln 
In 8 * of Plaintiff or mes a. 2 | _ Abatement, Intruſion &c. on a Dying ſeiſed. A 
In the Sum or Value. F. a. 3 Abeyance, | 3 
. G. a What it is; and the Reaſon thereof. A 
Original and other Wirit. Ws What Things may be, or ſhall be ſaid to be 
Made good. Variance between Writ in Abeyance. 33 
and Count made good by Alias dictus. I. a Abjuring the Realm. 
What ſhall be ſaid to be Variaucce. R. a | In what Caſes, and How. A 


| 0 veral TITLE 8, with their Diviſions and Subdiviſions. 
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By Death of 
Plaintiff. L.a 
Defendant. * a 
Baron or Feme Parties. 4 


rations Parties. Where the Writ 
all abate by the Death of one of 
them. | 
Off one not Party to the Writ. 
At what Time. | 
Abated, or abatable only. 
In Part, or in all. 
By Death. 
By Jointenancy &c. 


_ Cor 


O. 
P. 
Q. 
R. 
S. 
8.4. 
S. a 
Where there are ſeveral Places. S. a 
Where the Action is brought for 


— ſeveral Things. S. a. 5 
Againſt one Defendant, where it ſhall 


UO Sr © 


abate againſt the other alſo. T. a 

Abatable Writ made good by what. U. a 
Pleadings. 

Order of Pleading. To the W. a 


1 Vide Court. 

erſon. See Alien. Excommunication. 
Prerogative (P. a 5) Recuſancy (O) 
Villein (R) Utlawry (U. a) &c. 
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Abridg⸗ 
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reral TITLES,” 


A TABLE of the 
Abridgment. 


Of Plaint or Demand. In what Caſes or 
4 Actions. | | 
Abſence. A 

W hat may be done in the Abſence of the 

Defendants ; es 

The Effect thereof. In Reſpect of Nomi- 

nees &c. and the Remedy. 


Acceſſary. 
Statutes relating to Acceſſaries. 
Who. 
In what Caſes. 
Before or after. 
Charg'd. How. 
Forfeiture of what. 
Arraignment of Acceſſary. In what Caſes. 
Pleadings by Acceſſary. | 


What Accord ſhall be a Bar of Actions. 


Pleadable. In what Actions. 
The Form and Manner of Pleadings. 


Account. | 
Lies, 
For what Things. 
Againſt whom, 
In Reſpect of his Perſon. 
Againſt whom, and by whom. 
lu what Caſes, tor Want of Privity of 
Bailment or Receipt. [By Jointenants, 
Toiat-executors, &c.] 
Toinder. Where ſeveral muſt join. E. 2 
Charged | 
By what Name. G 
As Bailiff. F 
As Receiver. | H 
1 
K 


A 


tri o = 


By other Hands. What ſhall be ſaid 
other Hands. 
Count. How. 
Joint-Bailiffs. Charged or diſcharged, 
How. And Pleadings. K. 2 
Pleadings. N 
What Pleas ſhall be in Bar of the Ac- 
count. L 
What Pleas bar an Account, | M 
What a good Plea in Bar. N 
Auditors. 
Diſcharge [or Plea} before Auditors, 
Good. | 
Without Deed. 
Who ought to plead a Diſcharge before 
Auditors. | 
Account. Inforced how. By Statute. 
Auditors aſſign'd by the Party. How. 
And their Power. 
Allowance by Auditors. Of what. 
Proceſs and Pleadings before, or after 
e e to Account. * 
eclaration. 
Pleadings. 
In Abatement of the Writ. 
Where one is charg'd as Bailiff or Re- 
ceiver. | 
Suppoſal of the Writ traverſed, _ 
Actions after Account made, and Plead- 
20 Ings. 
ulty, — 
one in Equity. 
In what Caſes, and againſt whom. C. a 
When, and from what Time. And 
How. D. a 
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—. (D. a) (bis) 


N. B. There ave, by Miſtake of the Printers, 

revo (D. a) but the laſt belongs only to the 
laſt Diviſion. 8 

After a former Account made with 

Strangers. E. a 

Bar of Account in Equity. What is. F. a 


Ac etiam Bille. A 
Acquittance. 


In what Caſes Payment may be refuſed, 
without an Acquittance given. A 

Plea of Payment without an Acquittance, 
Good. | 1 

Where an Act may enure ſeveral Ways, 
how it ſhall be taken. A 


Actions. 
Tam pro Domino Rege quam pro ſeipſo. A 
Tried where, and by whom, and how. A. 2 
Brought at what Time, and what the Pro- 
ſecutor muſt do to bring Action. A. 
Writ and Count. How. 8 
Proceedings in ſuch Actions, and Infor- 
mations. 
Pleadings in Actions on Statutes. 
Bar or Diſcharge, What. 
Puniſhment of Informers, and Coſts, in 
what Caſes. 
What ſhall be ſaid a popular Action. 
Proceedings in General. Os 
For Fire. 
Who ſhall have it. 
Againſt whom it lies. 
Pleadings &c. 
Carriers 
Apainſt a Carrier. 
Who is chargeable as ſuch, and what he 
is obliged to do. 
Chargeable or Excuſable 
In what Caſes. 
In what Actions &c. 
What Actions he may have. 
Pleadings. 
Hoſtler. 
Who ſhall be ſaid an Hoſt chargeable. 
Who ſhall be ſaid a Gueſt to have Action. E 
Where one, in reſpect of Intereſt, tho' not 
the very Gueſt, ſhall have an Action. E. 
For what an Action lies againſt an Hoſtler. 
Collateral Matter to excuſe the Hoſtler. 
Writ and Declaration. 
Plea by Hoſtler. Good or not. 
33 &c. | 
emedy for Hoſtler againſt his Gueſt, 
Dogs, and other miſchieyous Creatures. 
For keeping a Dog accuſtom'd to bite. 
[And how the Action ſhall be brought.} B 
Actions for Miſchief by Beaſts, or other 
Creatures. And who ſhall anſwer for 


the ſame. 
Trover &c. 


W ho ſhall have a Trover and Converſion, 
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2 
Lies. : 
For what Things | K 
In what Caſes. What ſhall be ſaid a 
Converſion. | | L 
Againſt whom. 1 
Writ and Declaration good in General. IL. 


Declaration. 
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Declaration good. In reſpect of the Cer- 
tainty therein. 

Plea, 

Allumpſit. | 

What Words [or Act] will make an Aſ- 
ſumpſit. 

In what Caſes an Action upon the Caſe lies, 
where Debt lies. What ſhall be an Aſ- 


L. 
L. 


For Monies received to a Man's Uſe N. 
Upon an Aſſumpſit in Nature of Debt 
ir lies not where the Thing is real. 
Iv what Caſe Aſſumpſit les. 
Upon a Collateral Promiſe. 
Good or not for Default of Certainty. 
Conſideration. Bree: 
What ſhall be a good Conſideration. 
Confideration executed. [ At what 
Time the Promiſe muſt be made to 


| * in Law to have an Action. N|. 
2 


make it good.] Q 
Againſt Law. Good to maintain an Ac- 
tion. And what ſhall be ſaid againſt 
Law. * 
Good. 
What is in General. U 
Forbearance of Suit. 9.2 
Forbearance of Debt. | | WY 
Promiſe of one Perſon for the Debt 
of another. U.4 
By Executor or Adminiſtrator. U. 5 
Relating to Marriage and Portions. U. 6 
As to granting, releaſing &c. In- | 
tereſts in Lands &c. | 2 
Delivering up of Pledges, Securities 
&c. U.S 
Action lies. At what Time. [Before all 
the Days are paſt.] X 

Aſſumpſit. Good. Where Part of the | 
Conſideration is not good. * 

Who ſhall have the Action. [And Plead- 

ES ; Z 

What ſhall be ſaid to be within the Pro- 

miſe. Z. 2 

Declaration. 

How the Conſideration ought to be ſet 
forth. 2 3 
In Indebitatus Aſſumpſit. 

Not ſay ing how much for each, or for 
what. f 5 
Too general &c. | - WJ 
For Money received to the Plaintiff's 
_ > Wb. Z.6 
In Quantum meruit. 4 


Z 
Averment of Performance of the Conſi- 
deration. | 2 


8 
Where the Promiſes are mutual. 9 
What is good ſetting forth of the Pro- 
miſe. . Z. 10 
In a Quantum Meruit. And in what 
Ciaſes a Quantum meruit lies. 2 it 
Breach. How to be aſſigned of the Pro- 
miſe. | "Z.12 
Pleadings. 

What ſhall be a good Bar, or Diſ- 
charge of an Aſſumpſit. And Plead- 
ing thereof. A. a 

Plea _ And how to be pleaded A.a. 2 
In Indebitatus Aſſumpſit. .. $ 
Requeſt. 
Neceſſary in what Caſes, and what 
amounts to a Requeſt. A. a, 4 


» 
* hy _ x 
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When the Requeſt maſt be made. BY, * a5 
By whom, and to whom Requeſt muſt 
be made. 


Specially alleged. In what Caſes it 
mult be, and where, A. a. 8 

For Words. n 92 

In what Caſes an Action lies for a colla- 
teral Reſpect. n ſpoke in Evi- 
dence in Courſe of Juſtice.] 

Actions [ for Words ſpoke or Things 
done] in Courts of Juſtice. l 

For what Words it lies, for Matters 
whereof the Spiritual Court hath Co- 
nuſance. . | 
Relating to Religion. 
Taking falſe Oarh, 

jured. 

[Perjured and forſworn.] 
General Words. 
ve they touch not Life nor Mem- 


r. 
Adjective Words. 
Interrogative Words. 
In the preter Tenſe. 
Conditional Words. 
Disjunctive Words. 
In Reſpect of the Uncertainty of the 
Time. In futuro. 8 | 
In Reſpect of the Uncertainty. Where 
there are not direct affirmative 
Words, [And what ſhall amount to 
an Affirmation.] " P. 2 
Where there is but an Intention 
only. Qa 
Subſequent Words. Explanatory of the 
former, in what Caſes. R. a 
In Diſgrace of 
A Profeſſion. S. a 
Attorney S. a. 2 
8 1 
Counſellers. See (S. a) pl. 14 16. 
SE WS 
Mid wife. 
School-Maſters &c. 
An Office or Officers. 
Judges. 
Juſtices of Peace. 
Trade &c. 
By Hearſay, or Way of Report 
In Reſpect of Uncertainty. 
Relating to the Government. 
Taken in Mitiori ſenſu. 
Not well underſtood. 
Repugnant. 
Uncertain as to the Perſon of whom 
ſpoke. | 
Without an Averment. 
Thing. 
Without an Averment. 
With an Averment, 
Averment, ſufficient to aſcertain the 
Perſon. 
Innuendo. 
Not well known to the Judges; aided 
by Averment. 
Declaration, Good. 
In General, 
As to the Colloquium. 
Audirors. 
Setting forth the Profeſſion, Of- 
fice &c. L. 
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D. a 
D.a. 2 
or being per- 
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Alleged. How the Requeſt muſt be. A. a | 
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= 
10 + Juſtificarion or © Excuſe, 


M. 
$ Plea in Bar. : M. b. 
K + Replication. Good. M, b. 
* Kules as to Conſtruction of Words M. b. 
1 e Magrarum. M. b. 
| | M. b. 
” ; | 
N. 
55 or, Leſſee, 

| F — At *. Time. N. b. 
gainſt whom. A third Perſon. O. 

1. pit i in Nature of C ſe, lies in we Caſes. 
505 a gg * in Law. * 
| „ Pleadin P. b. 
: Officers Judges, Sheriffs &c. Q. 
ä Principal or r Under-Officer R 
Maſter. 8. 
Servant. S 
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On an Expreſs — * 
A Servant. 
An Attorney. 
In reſpect of the Warrwvy, and the 
Time of making 1 It. 
In what Caſes. | 
W hat is a good Warranty. 
Por whom it lies. The Maſter. 
For or a ainſt the Servant. 
At what Time. | 
Againſt Officers. On an Eſcape. 
he Maſter. | 
In what Caſes it lies. G. 
Upon legal Proceedings in Courts. 
Pleadings. 
Caſe. 


Gift of the Action. 
Caſe, not Aſſiſe. 
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| rF RESPASS upon the Caſe againſt a Miller. The Writ was Quod 


vouc hd him. The Demandant confeſs'd that he, who diſclaim*d, had nothing, 


of the Plaintiff himſelt, becauſe he declares of a Charter concerning Franb- 


where. 


there it abates in the Whole; per Frowike Ch. J. Kelw. 56. M. 20 H. 
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of A) Of Writs. By Plaintiff's ozon Serving. | £4. +0 


cum pred' Quer. &c. molere debuerunt ſine multura &c. prædict 

Def. prædictum querentem /e multura. molere vi & armis impedivit &c. 
and was abated; for it appears that he ought to have General Writ of 
Treſpaſs of his Corn carried away by Force and Arms. Thel. Dig. 117. 
Lib. 10. cap. 27. S. 3. cites Mich. 41 E. 3. 24. Vide 43 E. 3. 29. 44 

ks In General Writ of Treſpaſs of a Horſe taken, it appear'd by the He ought to 
Replication of the Plaintiff, that it was taken i» the High Street of the have a Spe- 
King; upon which the Opinion was, that the Writ ought to abate, and cal Writ 
that the Plaintiff ought to have Special Writ &c. Thel. Dig. 11. Lib. 8 
Io. cap. 2). S. 6. cites Mich. 43 E. 3. 30. | Marlbr. cap. 
prohibits the taking Diſtreſſes by any but the King or his Officers, having ſpecial 1 of 
his Fee, or in the King's Highway, or in the common Street. 43 E. 3. 30. a. pl. 16. But the Reporter 


cites 11 R. 2. that in Replevin ſuch Writ was maintainable, notwithſtanding he might have his Writ 
upon his Caſe. Fitzh. Avowry, pl. 87. cites Trin. 11 R. 2. accordingly. | 


3. Præcipe quod reddat againſt two; the one diſclaimed, the ct her 


and counter-pleaded, that he nor his Anceſtors &c. And upon the Confeſſion 
the Writ was abated. Br. Brief, pl. 151. cites 21 E. 3. 33. . 

4. Aſſiſe of Land in 2 Vills, and makes his Plaint of all the Land in one 
Vill, all the Writ ſhall abate; per Cur. Br. Brief, pl. 16. (bis) cites 9 
H. 6. 42. | 

F. ane of Charters incloſed in a Chet. The Defendant came by 
Exigent, and the Plaintiff declared of one Charter in Special; and the De- 
fendant of the reſt wag d his Law, and did it immediately; and of the 
Charter in Special he ſaid, that he did not detain, and the others e contra. 
And Paſton J. held clearly, that the Writ ſhall abate by the Declaration 


tenement, of which Exigent does not lie; tor a Man cannot join 1n one and 
the ſame Writ a thing whereof of Parcel the Proceſs ſpall be Diſtreſs infi- 
nite, and of the reſt Exigent ; and if this had been apparent in the Writ, 
the Writ thall abare clearly; and fo where it appears in the Declaration 
by him. But quere of this Opinion; for this is often permitted elſe- 
Br-Hreetpt236-ctreo - 14H 6 | = 
6. Where the Writ abates in Part ot the Plaintiff's own Shewing, 


„ 
J. In Maintenance 9ao9inft two, the one pleaded that he was the Party”s 
Attorney, and retain'd Cuituſel fer his Cheat, and gave 10 8. of his Maſter's 
J'y } 9 & 1 
1 ICE) 3 


of 


. Abatement. 


| ey; and the Plaintiff ſaid that he gave 40 d. to the Fury &c. and 
, 1 e contra; on the other pleaded Not Guilty, and 4 found for the 
" Plaintiff, And per tot. Cur. except Needham, becauſe the Action is 
brought of Joint Maintenance, and the Plaintiff in pleading has confeſs d 
of Record that it was of ſeveral Maintenances, the Writ ſhall abate by his 
Contefſion,. where by the Law, , ſuch Matter had been found ty Verdict, 
the Plaintiff ſbould have recover d; or if Hart had been found for him, and 
Part azainft him; and ſhould have been amerc'd for the reſt; As in 276 
paſs againſt 2, who plead Not Guilty, the one is found guilty of Part, and 
acquitted of the reſt ; and the other is found guilty of the reſt, and acquitted 
of the firſt Part; or in Decies tantum it is found that they took _ 
Teverally, the Plaintiff ſhall recover. Br. Brief, pl. 245. cites 36 H. 
8. i pere the King granted to thoſe of P. Conuſance of Pleas ariſing in 
P. and that no Burgeſs of P. ſpall be impleaded, unleſs in P. ef any Adt done 
there, in an Action againſt a Burgeſs he pleaded it to the Writ, by 
which the Writ was abated by Award, becauſe by the Count it appear'd 
that the Treſpaſs was in P. Br. Briet, pl. 323. cites 9 H. J. 12. 
| 7 Mod. 89. 9. It a Man demands a Debt of 201. and confeſſes he has no Right to 
Arg. 10 J. of it ; or demands 100 Acres, and contefſes he has no Right to 5o of 
them, no doubt the Court, ex Officio, or the Party, either by Plea in 
Abatement, or as Amicus Curiz at leaſt, might take Knowledge, and 
- abate the Writ. But if they went on to Iſſue, and a Verdict be given 
where the Statute gives Relief, it doth as well when it appears of the 
Party's ſhewing as otherwiſe. Hob. 219. Mich. 13 Jac. in Clan- 
 rickard's Cale, | 
10. It is regularly true, that if the Plaintiff himſelf diſcovers to the 
Court any thing, whereby it may appear that he had no Cauſe of Action 
when he commenced it, his W rit ſhall abate. As if he will demand a 
Debt, or diſtrein for a Rent before the Day of Payment, of his own ſhe w. 
ing it is againſt him. Hob. 199. Mich. 15 Jac. in Caſe of Brickhead 
v. the Archbiſhop of Vork. | 
As if a Man 11. So if, of his own ſhewing, tho he had Cauſe of Action, yet tas 
has Cauſe to in anot her manner; it will be againſt him. Hob. 199. in Cale of Brick- 


„ bog att when 


G Tce head v. the Archbiſhop ot York, 


againſt 2, 


and he brings bis Writ againſt one of them, and after confeſſes the Treſpaſs to be done by the tao, his Writ 


fall abate. Theloal's Dig. lib. 5. cap. 18. S. 1, cites Mich. 9 H. 6. 36.-— 80 if he declares, that he 


with the other did the Treſpaſs. Hob. 199. in Caſe of Birckhead v. the Archbiſhop of York. 
Bur if he brought his Action againſt one alone, and the Defendant had pleaded that be with others did 
the Treſpaſs, and that the Plaintiff had releaſed to the other, and the Plaintiff denies the Releaſe, where- 
by he doth in a manner confeſs that the other were joint Treſpaſſors, yet this Action ſhall not abate. 
ob. 199. in Caſe of Brickhead v. Archbiſhop of York. 11 Rep. 5. b. Hob. 164. 261. 9 Rep, 53. 


(B) Abatement. By Act of the Party. 


If a Lud 1. IF a Man brings Ceſſavit againſt N. who aliens to 9 an the Wri 

33 1 and the Demandant takes the Rent and Homage of 5. my ** A 4 
Tenant in- 4gainſt N. there S. may avoid the Recovery; for by the Acceptance of 
feoffs a Stran- the Rent and Homage the Writ is abated, and the Action extinct. 


gon. op hong Quere. Br. Ceſſavit, pl. 15. cites 21 E. 3. 18. per Stone. 


Homage to the Lord pending the Writ, and after the Lord recovers, the Feoffee ma 


for the Writ was abated by the taking of the Homage. Br. Faux de Recoy. . 1 de 6 H. 6 IT. : 
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2. It ſeems that a Suſpen/ion of the Aﬀion for a Time, by the Ad of the 


Plaintiff himſelt, pending the Writ, is an Abatement of the Writ. Br, 
Brief, pl. 308. cites 42 All. 21. $128" of | 


Detorceor,) and that the Land was given in Tail to A. his Anceſtor, and 


Plainritt ſaid that R. Father of H. had the Land by the Curteſy the Day of 
the Writ purchaſed, and ſurrender'd to W. pending the Writ, to which W. 
apreed, by Which W. became Tenant, and yer is; and W. not knowing 
of the Surrender, demurr'd in Law; and the Truth was, that R. ſur- 


rener d to W. periding the Writ, and died pending the Writ, And per 


une Ch. Baron, the Writ is good; tor the raking of the Surrender is 


the Ad of the Tenant pending the Writ, Which makes it good, as a Purchaſe 


pending the Writ makes the Writ goed ; tor it the Tenant by the Curteſy 
had charged the Land, he ſhould have held charged. But Rolf contra; 
for if Writ of Entry be brought againſt W. after the Surrender, he ſhall 
ze ſuppoſed in by the Mother; and it the Son diſſeiſes à Man to the Uſe of his 
Father, and Aſſiſe is brought againſt Father and Son, if the Father dies, 
the Writ ſhall abate. Paſton ſaid, in Præcipe quod reddat againſt the 
Son, after the Surrender, he iLall have his Age and all Advantages, as 
if he had tome to the Poſſeſſion by Deſcenc, and therefore the Writ 
ſhall abate; quod Hullie conceſſit. And all the Serjeants deny'd it, by 
which the Tenant was awarded to anſwer. Quod nota. But Rolt had 
his Challenge thereot. Quod nora. And quere ; tor 'tis a good Caſe. 
Br. Brief, pl. 240. cires 1 H. 6. 1. | 


= — * 
. 


4 In Cui in Vita of 5 Acres, it was agreed, that if the Demandant by 
another Ati ion recovers one of the 3 Acres, and enters, it ſhall abate all the 
Writ, becaule it is cne Act of the Demandant to recover it, and to enter, 
and therefore ſhe hall abate her Cui in Vita. Quod nota, that Reco- 
very in Aſſiſe of Parcel ot the Land thall abate the Cui in Vita for all the 
3 Acres. Br. Brief, pl. 338. cites I E. 4. 3. 4. and 2 E. 4 10. | 
5. Every Diſtontinuance of Proceſs abates the Original, but not a Miſ- 
continuance. Bulſt. 143. Arg. cites 1 H. J. I. b. and 21 H. J. 10. b 

6. If the Plaintiff in Oware Impedit be nonſuit after Appearance, diſcon- 
tinue his Suit, or be made a Knight pending the Writ, theſe are his own 
Acts, aud ſhall abate the Writ. 7 Rep. 27. b. Paſch. 40 Eliz. Sir Hugh 
Portman's Caſe. _ | | . 

7, B. brought Treſpaſs vi & armis, for taking his Horſe the 1 4th of 
October. Tbe Deiendant guftifies as Baily &c. for an Eftray ; and that 91 Wm 
he delivered it to the Plaintiff the 16th of October, And the Plaintiff S. C. aqjudg.. 


replies, That the Defendant himſel: ſaid that the 16th Day of October, beft ore ed for = 


the Re. delivery he had us'd and work'd the ſa.d Horſe. Reſolved, on Demur- Plaintit — 

rer, That by his Acceptance of his Horſe, be it before or hanging the => 1 

Action, the Plaintut has not abated his Writ, Noy 119. Bagihaw uv. Haw = 

Gawen. 1 * Gou ard, 
5 S. C adjudged for the Plaintiff. 


8. In Action for Words againſt Baron and Feme, the Baron died, and 
pending the Suit the Feme took another Husband ; The Court inclined, 
that the Writ was abated, becauſe the Defendant by her Marriage had 
chang'd her Name; but took Time to adviſe. Sty. 138. Mich. 24 Car. 
W hite & Ux. v. Harwood and Ux. 


(O) Abate- 


* 


2 


1 
See tit Other (c) Abatement. By other Action. 


Action. 


| 1. TT is ſaid, That if Zenant by Elegit be ouſted, and he brings Aſſſe, 
a and he in Reverſion brings another Aſſiſe, as to the one the Writ ot 
the other ſhall abate. Thel. Dig. 192. lib. 12. cap. 30. S. 27. . cites 

Mich. 12 H. 6. 4. and Mich. 48 E. 3. 21. where it is ſaid, That the 

Law is ſo in all the Caſes where two may bring Action for the ſame thing 

everally. | dy 8 

5 'S. It ſeveral Perſons bring ſeveral Actions for the ſame thing to which 

they have all equal Right, and the Writs are all return'd on the ſame Day, 

they ſhall all abate, becauſe it is uncertain -to the Court (if the Tenants 

confeſs the Actions) to whom they ſhall award Seiſin, ſince their Titles 

are all alike, and all returned at one and the ſame Day; for the Date in 

this Caſe is not material; for they are not of Record before the Re- 

turn; and for the Uncertainty all the Writs ſhall abate. Arg. Pl. C. 10. 

b. in Manſell's Caſe. | 2 | | 
Whenever 3. Two Actions were brought at the ſame Time againſt the Defen- 
it appears on dant for the ſame Thing, with ſome little immaterial Variation in the 
= Record, Duty preſcribed for. The Defendant averr'd, that both were for the 
at the $ 74 . 

Plaintiff bas Tame Duty, and ſo pleaded the one in Abatement of the other, mutually ; 
fued out two and they were both abated. Freem. Rep. 401. pl. 526. Trin. 1675. | 


Writ 7 . 
wx 1 f. The Mayor &c. of London v. B. 


fendant fo the ſame thing, the firſt not being determined, the ſecond Writ ſhall abate ; for the Law 
abhors Multiplicity of Actions; and will not allow that a Man ſhall be twice arreſted, or twice at- 
tached by his Goods for the ſame thing; ſor if ſo, he might ſuffer in infinitum G. Hiſt. of C. B. 
205, 206, ———ul"New Abr. 13. has the ſame Words, and ſo goes on tranſcribing for a long Way. 


4. An Action brought in the Marſhalſea was ſtaid by Habeas Corpus, 
ond removed into B. R. where the Plaintiff delivered a Declaration varying 
from the former Plaint. The Detendanr pleaded rhe Plaint in the Mar- 
ſhalſea, and the Removal thereof, and that it was for one and the ſame 
Cauſe of Action. Upon Demurrer it was held, That the Habeas Corpus 
does not remove the Cauſe of the Interior Court; and a Plaint pending in 
an Interior Court is no Plea to an Action brought in the Courts at Weſt- 
minſter; and there is Difference between a Recordari, Certiorari, and a 
Habeas Corpus. And Judgment was, That the Defendant ſhould an- 
ſwer over. 2 Ld Raym. Rep. 1102. Hill. 3 Ann. Seers v. Turner. 


(D) By taking &c. the Thing ſued for, or in Diſpute. 


8. P. Br. 1. * Debt of 101. the Defendant ſaid, That the Plaintiff has received 


Dee F. : 51. of it pending the Writ ; and no Plea, bur ſhall anſwer to the 


1 ar. Per Debt; but Acquittance of Part ſutfices to diſcharge all the Action. Br. 
Cur. and 15 Dette, pl. 13. cites 3 H. J. 3. 

H. 7. 10 — | | 
Debt upon Obligation of 20 1. upon Condition to pay 10 1. &c. the Defendant pleaded Payment ; 
10 J. pending the Mrit, this is a good Plea to the Writ Per Brian; And Per Eur it is a ae 8 e 
Payment of the Sum in the Condition; and this by reaſon of the Condition; for otherwiſe Payment is no Plea in 
Debt, unleſs it be by reaſon of the Condition; and ſo is 15 H. 7. 10. But Acquittance of the Receipt of Part 
pending the Writ goes to all the Writ. Br. Dette, pl. 222. cites 5 f. 7. 41.—And in Debt againſt Leſſee for 
Years, Payment of Part in a foreign County, is a good Plea to all the Nit Ibid — 41d by 9 H. 5, 2. where 
Payment is a good Plea, as in the Caſe of the Leaſe and Condition, the Receibt pending the IU rin. is a good 
Plea without Acquittance. Contra where Payment is no Plea in Par; there it is no Plea ro the Writ; 


Quod 
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820. Moy v. Middleton, S. C. accordingly. 
Pearce v. Paxton. = 
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Abatement. E 


* 
8 — 


Quod nota, by all the 3 Books. Note a good Diverſity. Ibid.— In Debt uon an Obligation, the Defens 
dant ſaid that the Plaintiff had received Parcel of the Debt pending the Writ, and thereof ſhewed Acquit- 
tance, and demanded Judgment of the Writ; Sed non allocatur; but was compell'd to anſwer to the 
reſt. Thel. Dig. 188. lib. 12. cap. 22. S. 1. cites Hill. 15 E. 2. Brief 819. and 34H. 6. 2. Per Priſot. 
And Hill. 39 H. 6. 45. Contra it is held 1 E. 4. 4. 2 E. 4. 11. See 5 H. J. ultimo, inaſmuch as the 
Plea is to the Act ion for Parcel. And it was held there, that ſuch Plea is not good, without ſnewing 
Acquittarice ; but Moyle econtra. And ſee as to this Point, that the Juſtices were in diyerſe Opinions 
Mich. 5 E. 4. 139, 40. Bur the Opinion of the Juſtices, Trin. 7 E 4. 15. is, that the Plea is not good 
without ſhewing Acquittance; and ſo it is agreed 22 E. 4. 50. in Writ of Annuity, and Trin. 15 H. 
7. 10. | | g 
7 It was faid by Needham, That ſuch a Plea by Acquittance ſhecun goes to all the Writ, if the Plaintiff 


does not deny his Acquittance; bur if he denies it, and it be found by Inqueſt for the Defendant, the 
Writ is good for the reſt. Thel. Dig. 188. lib. 12. cap. 20. S. 2. cites Mich. 4 E 4. 35. 

In Debt upon Obligation, with Condition t pay a leſs Sum, it is a good Plea to plead Receipt of Parcel 
of the leſs Sum in Abatement of the Writ ; but the Receipt ought to be after the laſt Continuance. Thel. 
Dig. 188. lib. 12. cap. 22. 7 cites 5 H. 7. fol. ult. 

* Debt, upon Obligation of 80 l. the Defendant pleaded, that Plaintiff had, by the Cuſtom of London, 
attached (pending the Bill) qo 1. in the Hands of J. S. in Satisfaction of the Debt; and prayed the Bill might 
abate. It was objected, that this amounted only to an Acceptance of Parr pendente Billa, and is in "A 
and not in Abatement. And all the Court (except Popham) conceived, That it is a Plea in Bar, but 
not in Abatement; for the Plaintiff for this Part is to be barred for ever; and this Receipt of Parcel is a 


lawful Act. Cro. E. 342. pl. 21. Mich. 36 & 37 Eliz. B R. May v. Middleton. Mo. 598 pl. 
S. C. cited by Holt Ch. J. 12 Mod. 542. in Caſe of 


In Debt, upon a ſingle Bill of 50 1. the Defendant after Imparlance pleaded, That after the laſt Con- 
tinuance the Defendant had paid the Plaintiff 5 J. Parcel of the 50 l. and demanded Judgment of the 
Bill. Whereupon the Plaintiff demurred ; and becauſe the Defendant did not allege that he had an Ac- 
quittance, which he ought to produce, Judgment was given againſt the Defendant, that he ſhould an- 
{wer over &c. All. 63. Paſch. 24 Car. B. R. Loder v. Hampſhire. | 

In Debt on a ſingle Obligation, the Defendant pleaded Payment of Part ſince the Action brought. Per 
Cur. This is a good Piea in Abatoment of the Writ, but not in Bar of the Action. Sty 212, Paſch. 
1649. Hollingworth v. Whetſtone. | | » 

If in Debt rhe Defendant pleads, that fince the purchaſing the Writ; the Plaintiff has received Part 
of the Debt, the whole Writ ſhall abate, becauſe it appears the whole Money is not due, as by the Writ 
is demanded, which he had already begun in a Court of Juſtice. G. Hiſt. of C. B. 203. 

But in Debt on an Obligation to deliver 20 Quarters of Barley, it is no Plea in Abatement to ſay, that 
pendente placito the Plaintiff had received 15 Puarters, for it is collateral, and not the Sum contained in 
the Obligation And if it be a Plea, it 1s.in Bar. And Judgment for the Plaintiff, Cro. E. 253. pl. 
23. Mich. 33 & 34 Eliz. B. K. Stone v. Radiſh.——G. Hiſt. of C. B 203. citesS. C. and ſays, That 
the Condition not being fulfill'd, the Penalty is ſtill in Force. Cro. E. 260 pl. 44. in the fame 
Term, Andrews v. Kirke, S. P. And there being a Verdict for the Plaintiff, it was reſolved that it 
was help'd by the Statute; and the Plaintiff had Judgment, tho' it was moved to be no Plea, and fo no 
Iſſue; and no Deed was ſhewn. x | 

It was moved in Debt upon Contract, that Receipt of Parcel is no Plea, and that iu Debt upon Leaſe 


for Years, Payment of Parcel in another County ſhall abate all the Writ. Thel. Dig. 188. lib. 12. Cap. 
22. S. 4. Cites Hill. 3 H. 7. 3. Quere. | 


2, In every Action where one demands Land, or other thing expreſoly by 
his Writ, it he comes to the ſame thing pending the Writ, the Plaintiff 
abates hisown Writ ; but where a Writ is brought for a Tort done, as 
Writ of Raviſhment of Ward, wherein the Ward is not demanded ; fo 
that it is only an Action of Treſpaſs in its Nature, by the Common Law; 
and alſo in Treſpaſs for Goods taken, it is no Plea for the Defendant to 
ſay, that Plaintiff is ſeiſed of the Goods; ſor he does not demand any 
Goods by his Writ; and yet, if he has not the Goods again before Ver- 
dict, he ſhall recover the Value of them, but if he has, the Damages 
ſhall be affeſs'd for the Treſpaſs only; but in Detinue, Replevin, or 
Luare Impedit, ſuch Plea is good, becaule it is a Falſification of his own 
bo ace Keilw. 20. b. pl. 6. Hill. 12 H. J. Canterbury (Archbiſhop) v. 

onway. 

3. is Debt, Receipt of Part, hanging the Writ, abates all the Writ; 
Per Fofter J. 2 Brownl. 130. Peto v. Checy. Kelw. 20. b. pl. 6. Arg. 
S. P. But in Treſpaſs for Goods taken, coming to the Goods hanging the 
Writ does not abate the Writ; tor he does not demand any Goods by his 
Writ; and yet it he has not the Goods again before the Verdict, he thall 
recover the Value ot them: But in Detinue, Replevin, or Ouare Inipedit S 
coming to the thing hanging the Action, is a good Plea in Abatemenr ; 
Per Fineux Ch. J. and Rede. Kelw. 20 b. pl. 6. Hill. 12 H. J. Arch- 
biſhop of Canterbury v. Sir Hugh Conway. 
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(E) By Seifin &c. of the Demandant or Plaintiff 


1. IN Replevin it is no Plea to ſay, That the Plaintiff was ſeiſed of the 
1 Beaſts the Day of the Writ purchas d. Theloall's Dig. 149. lib. 
11. cap. 36. S. 3. cites Tempore E. 1. Replevin 28. 
2. In Mortdanceſtor by three, tuo were ſummoned and ſevered ; and as to 
the zd, the Tenant ſaid that the Demandant himſelf was feiſed of that which 
belonged to his Purparty the Day of the Writ purchas'd &c. and held a 
good Plea, without pleading over to the Points of the Writ. But it is 
not ſo of Non-tenure. ' 'TheloalFs Dig. 149. lib. 11. cap. 35. S. 18. cites 
8 E. 2. It. Kanc, Mortdaunc. 40. And ſeiſed at his Will in Aſſiſe. 22 
Aſſ. 19. ä ; 
A Man may 3. in Writ of Land, to ſay that the Demandant himſelf was ſeiſed of 
plead that Parcel the Day of the Writ purchas'd, is a good Plea to the Writ tor all. 
the Demand- Theloall's Dig. 148. lib. 11. cap. 35. S. 4. cites Paſch. 4 E. 3. 132. con- 


7 tra 32 E. 3. Brief 345. in Waſte 162, 25 E. 3. 39. 2 E. 3. 82. 28 Ail. 


of the Land 50. and 5 H. J. J. notwithſtanding that he could not have other Writ 


demanded, of this Parcel againſt any other. 
bit hout ſhew- 


ing How he is ſeiſed. Theloall's Dig. 148. lib. 11. cap. 35. 8. 6. cites Mich. 8 E 3. 440. 


4. In Writ of Waſte againſt Tenant for Life, it is a good Plea to the 
Writ to ſay, that the Demandant himſelf was ſeiſed of the Land the Day 
S: of the Writ purchas'd. Theloall's Dig. 148. lib. 11. cap. 35. S. 5. cites 
4 E. z. 147. and 11 E. 2. Waſte 114. and in Aſſiſe, 2) Aff. 30. 51. | 
5. Where 2 Parts of a Manor are in Demand, it is a good Plea to the 
Writ to ſay that the Demandant is ſeiſed of an Advowſon and 2 Acres of 
Land Parcel of the whole Manor. Theloal's Dig. 148. lib. 11. cap. 35. 
S. 6. cites Mich. 4 E. 3. 162. 
6. In Formedon of Rent-Service, if the Defendant pleads that the Plain- 
tiff is ſeiſed of Parcel of the Land out of which the Rent iſſues, this is 
to the Action for the Portion, and not to the Writ. Theoloal's Dig. 148. 
lib. 11. cap. 35 S. 3. cites Mich. 1) E. 3. 57. | 
J. In Writ. by E. againſt F. it was pleaded that E. was Tenant the 
Day of the Writ purchaſed &c. to which it was replied, that before the 
Writ purchaſed, F. recovered the Land againſt E. by a Dum fuit infra eta- 
tem, and had ſued Execution, and is now ſeiſed Sc. Upon which the Writ 
Was adjudged good. Theloal's Dig. 146. lib. 11. Cap. 35. 8. 19. cites 
Trin. 22 E. 3. 8. | 
8. In Formedon, the Tenant pleaded that he brought an Aſſiſe of the ſame 
Land againſt the Demandant and recovered, and before Execution ſued this 
Writ is purchaſed &c. And held a good Plea, and the Demandant com- 
pelPd to maintain his Writ that the 'Tenant was ſeiſed the Day of the 
Writ purchated. Theloal's Dig. 148. lib. 11. cap. 35. S. 8. cites Paſch. 
27 E. 3. 80. Bur fays, that in the ſame Caſe the contrary was adjudged, 
becauſe the Tenant by the Recovery in Aſſiſe was Tenant and ſeiſed in Law. 
Mich. 28 E. 3. 95. | 
9. In falſe Fudgment againſt him who was Party to the Recovery, the Te- 
nant pleaded that the Plaintiff was ſeiſed of the Franktenement the Day &c. 
and yet is &c. And held a good Plea by Finchden; but Kniver contra 
quære. Theloal's Dig. 149. lib. 11. cap. 35. S. 11. cites Mich, 38 E. 
3. 41. | 
10. In Scire facias the "Tenant pleaded that the Demandant was Junant 
the Day of the Writ purchaſed, and yet is. And held a good Plea. Theloal's 
Dig. 149. lib. 11. cap. 35. S. 13. cites Mich. 39 E. 3. 37. 
11. In Writ of Forcible Entry upon the Statute of 8 H. 6. it is no Plea 
to ſay that the Plaintiff was ſeiſed the Day of the Writ purchaſed, and if ir 
be 


. 


1 the ſixæth part of the Advowſin the Day of the Writ purchaſed is a good 
1 


lib. 11. cap. 35. S. 17. cites Mich. 5 H. J. J. quære. 


' 
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batement. 
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ea to all the Writ, and ſo it is of a Manor and ſuch entire thing &c. 
But it is otherwiſe if the Demandant be of Acres, and the Tenant ſays 


. 


— 
— — 2 — * 
22 


[F] By Miſnoſmer.. 


1. 'NTRY, that the Tenant enter'd by V. and K. his Feme, the Te- 
nant ſaid that her Name is F. Priſt, and the Demandant ſaid that 

ſhe 18 known by the one Name and by the other ; & non allocatur, but was 
compelled to maintain that her Name is K. Br. Briet, pl. 155. cites 
21 E 3. 47, 48. T : 

2. In Aſſiſe againſt A. and B. and Margery his Feme, the Baron ſaid that 
before the Writ purchaſed he had a Feme named Margery, who died 
before the Writ, and now he has another Feme named Margaret. Judg- 
ment of the Writ, and the Writ abated ; quod nota. Br. Brief, pl. 300. 
Cites 30 Atl. 16. . „„ „ 

3. It was held by Seton, that in Treſpaſs the one Defendant ſhall not * S. P. For 
plead the Miſnoſmer of the other. But in Writ of Ward againſt two they he himſelf 


may join in pleading Miſnoſmer of the one of them. Theloal's Dig. 123. _O 
11D. 11. Cap. 5. 8. 8. cites Mich. 30 E. 3. 22. | noſmer, pl. 
— Io. cites 


35 H. 6. 30, 1 


4. Duare Impedit by the King againſt the Provoſt of the Houſe of C. the S. P. Br. 
Defendant ſaid that the ſame King gave Leave to T. B. to give the Manor of K | 


P. to found a Chauntery of a Provoft and 10 Chaplains, and that he ſhould 5 C. 
be named Provoſt of the Chauntery of C. Judgment of the Writ which calls 


him Proveft of the Houſe of C. And therefore the Writ was abated not- 


withſtanding that the King averr'd that he is known by the Name of Pro- 
oft of the Houſe &c. The Cauſe ſeems to be becauſe the King ſhall take 
Conuſance of the Name, which he himſelt appointed, by his Writ. Br. 
Brier. DL 149. cies 494 2.14 © 1 95 

5. Hire facias was maintain'd againſt Executors out of a Recognizance 
without naming them by their proper Names. Theloal's Dig. lib. 6. cap. 2. 


8. 4. Cites Hill. 41 E. 3. Brief, 539. 


6. In Formedon of the Manor of A. juxta K. the Tenant demanded Br. Miſnoſ- 
Judgment of the Writ, becauſe Parcel of the Manor of A. is in K. where wer. pl. 12. 
the Writ is A. juxta K. and in Truth the Name was A. be/ide K. Finch 8 get ; 
ſaid where one is named W. Son of Fohn, where his Father's Name is N 
Richard, and brings Writ by Name of W. Filius Fohannis in Latin, it is a 
good Plea to ſay that his Father's Name is Richard; Judgment of the 
Writ. And fo in this Caſe becauſe it is put in Latin, by which by Rea- 
ſon of the Opinion of the Court, the Demandant ſaid that A. is juxta K. 


Priſt and the others e contra. Br. Brief, pl. 67. cites 44 E. 3. 12. 


7. John Abbot of Colcheſter was indicted of Treaſon, who came and But where 
ſaid that his Name is. Roger &c. which was witneſſed by the Bithop of 8 Alber 
London, and not denied by the King's Attorney, by which he went jndideg ot 
Sine Die. Theloal's Dig. 123 lib. 11. cap. 5. S. 12. cites Hill. 21 H. Treafon, and 
4. 41. one brougat 

to the Bar 


ſaid his Name was Walter Blakeford &c: Notwithſtanding, he was put to anſwer to the Treaſon, inaſ- 


much as it is the Suit of the King; but otherwiſe it is in Appeal at the Suit of the Party. Thel Dig. 
123. lib. 11. Cap. 6. S. 14. Cites Trin. 1 H. 5. 5. 
. NI. 


8 I 
8. M. de Z. & M. T. cannot be intended one and the ſame Perſon, per 
3 Juſtices; but Hanke contra, and adjudg'd accordingl y againſt Hanke. 


_ 


— 


a _ 2 


a * 


Br. Miſnoſiner, pl. 22. cites 11 H. 4. 10. | PE 
Rr Varimce, 9. Covenant againft the Parſon of D. he ſaid that he is Parſon of S. and 
pl. a5 cites woe of D. judgment of the Writ. Hanke ſaid if he was Parſon of D. at 
ho the Time ot the Covenant, and after made Parſon of S. the Writ ſhall be 
Parſon of S. late Parſon of D. And fo of a Biſhop, it ſhall be Bithop ot 
W. late Biſhop of D. &c. Br. Brief, pl. 126. cites 12 H. 4. . 

10. An Executor cannot plead Miſnoſmer cf his Companion, but he may 
plead that he has a Co-execator in full Lite who has adminittred and is ar 
named &c. and name him, who is miſnamed, by his true Name. Theloal's 

| Dig. lib. 11. cap. 5. S. 15. cites 14 H. f. 3. and 21 H. 6. 29. E 

Br. Tra- 11. Account againſt R. F. of L. Merchant, Nuper Attorney of Peter = 
verſe per Medices and of the Society of Merchants of Florence in the Court of Rome E | 
_—_ . Choke prayed Judgment of the Writ ; tor the Detendant's Name is R. WM 
bt 8. of L. Merchant only, abſque hoc that his Name is R. 8 Attorney &c. RB 
| Prift, and no Plea by Judgment; for that which comes after the Nuper 
is void, and is not traverſable unleſs where the Action is founded upon 

it, as in Action againſt F. S. late Sheriff, late Eſcheator, Cuſtomer, or 

the like, of an A when they were Officers; there it is a good Plea, that 7 

never Sheriff, Eſcheator, or Cuſtomer. Contra where he counts of other 

Matter which does not touch the Office. Note the Diverſity, Br. Brief, pl. 

252. [256.] cites f 38 H. 6. 23, 24. and 4 E. 4. 10. accordingly. _ g 

12. Debt againſt A. and E. and E. Son and Heir of the ſaid A. Choke 
pray'd Judgment of the Wait; for E. cannot be Heir to A. in his Life; 
and yer good per Danby ; for Treſpaſs lies Quare Filium & Heredem 

ſuum rapuit & abduxit. Br. Brief, pl. 4$1. cites 3 E. 4. 12. 
13. Decies tantum againſt F. N. of D. where he was of F. and Iſſue 
was thereof taken, as Miſnoſmer at Common Law, tho' Proceſs of Out- 
lawry does not lie in this Action. Br. Brief, pl. 439. cites 21 H. 6, 54. 
14. In Treſpaſs againſt Jo. Strayt, the Detendant came and ſaid, you 
have here Jo. Strete in proper Perſon, who is impleaded by the Name of 
Jo. Strayt, and defend? &c. and ſaid that his Name jo. Strete and not 
Jo. Strayt &c. And held good by the Court, and that Strayt and Strete 
are not all one. Theloal's Dig. Lib. 11. cap. 5. S. 21. cites Mich. 5 E. 
4 Le. 205. , : : Miſnoſmer of one Detendant ſhall abate the Writ againſt all the 
per 2 Juſtioes PDefendants. 2 Le. 162. pi. 196. 21 Eliz. C. B. in an Anon. Caſe. 


in an Anon. 


Caſe. But in Treſpaſs againſt two Miſnoſmer of one of the Defendants ſhall not abate the whole Writ, 
but it ſhall be good as to him who is rightly named. Mich, 8 Jac. 8 Rep. 159. b. in Blackamore's 
Caſe, 5 ä 
16. After the Death of an Obligor his Son and Heir was ſued by the 
Name of Son and Heir apparent ot the Obligor, and Judgment being given 
l} againſt him was reverſed for chat Reaſon, Owen. 17. Paſch. 35 Eliz. 
1 1 B. R. Audley's Caſe. 18 Ro 
| | Hob. 249. 1). Ouare Impedit againſt Richard Biſhop of Lincoln the Patron and 
| pledike De Incumbent, who pleaded that at the Day when the Writ was brought 


ö Trin. 16 Jac. Plea in Abarement. 3 Nelſ. Abr. Quare Impedit 38. pl. 19. cites Hutt. 

4 . 

| S. C. Where 3 1. Coppledike v. Tanſey, | 

ith it is ſaid, | 5 f 

1 that no Opinion was given by the Court upon this Matter. And in Hutton's Reports of this Caſe, 
| not any Mention 1s made of the Court's Opinion as to this Point ; but Hughes's Abr. Tit, Amendment 

5. pl. 15. has it as Nelſon, and Nelſon ſeems to have copied it from Hughes, 


| Tirwhite, there was no ſuch Richard Biſhop of Lincoln; and this was held a good 
| 


* 


5. W. & M. in B. R. Ld. Banbury's Cafe. 


19. Demurrer to a Plea in Abatement, where the Defendant ſaid ſhe 
was baptized by the Name of Mary and a9t of Patience, but the does not 


ſay that ſhe was ſo called at the Time of the Bill ſued; and adjudged that 
| the 


18. An Indictment may be abated by Miſnoſmer. Carth. 299. Hill. 
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| B. R. 
Nichols v. Shepherd. 3 . 

20. The Bail cannot plead the Miſnoſmer of the Principal in Abate- 
mens Tho! the Principal may. 8 Mod: 289. Trin. 8 Geo. Addiſon v. 
Paterſon. | | | 


ſhe ought to give the Plaintiff a better Writ. Skin. 620. Mich. W. 3. 


(G) By Matter Subſequent. 


1. IF Aſſſe or Precipe quod reddat is brought again x. M and he In Precips 
aliens pending the Writ, the Writ ſhall not abate. Br. Brief, pl. quod reddat 


_ againſt Te- 
271. Cites 15 All. 8. nant of the 


| 3 Ki bo 
aliens peuding the Writ, by which the King ſeiſes, yet the Writ ſhall not abate ; for the King ſhall not 
have the Land, but ſhall retain for a Fine. Br. Brief, pl. 541. cites tempore E. 3. Itin. Not. 155 


3. Account upon Receipt in Newcaſtle upon Tyne, brought in the Coun- 
ty of Northumberland. The Defendant demanded judgment of the 
Writ; for Newcaſtle is a County in itſelf; and becauſe it was made 4 
County after the Teſte of the Writ, therefore the Writ was awarded good. 
Br. Brief, pl. 530. cites 2 H. 4. 18. | 

3. Where a Man who brings an Action is made a Knight, pending the S. P.) Rep! 
Writ, the Writ ſhall abate. Br. Noſme, pl. 18. cites 7 H. 6. 15. py gd 
| Sir Hugh Portman's Caſe. | 


4. If a Leaſe be made to2 for Life, and Precipe quod reddat is brought But if he in 
againſt the one of them, and pending the Writ the other releaſes to him all Reverſion 


his Right, it he pleads Jointenancy with the other who releaſed, the _— 
Writ thall not abate. Br. Brief, pl. 380. cites 18 E. 4. 25. ſhews how he 
leaſed to the 


2, and that they are in full Life, he ſhall have the Plea, Br. ibid. 


5. In Præcipe quod reddat, if they are at e upon Plea for ſaving the 
Default of the Tenant, which paſſes for the Tenant, the Writ in this Caſe 
thall abate by Judgment. Quod nota. Br. Judgment, pl. 154. cites 
Io I. 3; 81, | 

6. In Writ of Annuity, if the Term expires pending the Writ, the Writ * per 
mall abate, and the Plaintiff ſhall have Debt of the Arrears, Br. Briet, _ 11 


pl. 220. | Caſe of 
| | | Booth v. Lord Cromwell. 


nm. Adminiſtration granted to Executor de ſon tort, pending an Action 
againſt him, ſhall nor abate the Writ. Arg. Ow. 69. Trin. 42 Eliz. in 
Caſe of Malloy v. Jennings. 

8. In Treſpaſs, where ſeveral are joint Defendants, if Verdict finds one 
Guilty, and the others not, upon joint Plea or ſeveral Pleas by them 
pleaded, Plaintiffs ſhall have * tor ſuch Verdict in Treſpaſs, 
1n ſuch Caſe, does not abate the Writ; tor the Treſpaſs may be ſeveral, 
or & may be joint, and Plaintiff does not confeſs any thing contrary to 
his Writ. Jenk. 101. cites 11 Rep. Sir ]. Heydon's Caſe. 23 

9. It Proceſs be ſued againſt Feme Covert as Feme Sole, ſhe cannot avoid 2 if Feme 
it by Writ of Error; and if the pending the Writ takes Baron, this ſhall . 
not abate the Writ; but the Recovery againſt her upon the firſt Writ 18 the Time of 
good. But per Doderidge J. If after the original Proceſs ſued, and be- the Action 
tore the Return, ſhe takes Baron, this thall abate the Writ. Quere. brought, it 


2 Roll Rep. 53. Mich. 16 Jac. B. R. Hay don v. Miller. is pleadable 


in Abate- 
ment, and ſhall not be aſſign'd for Error in Fact. 10 Mod. 166. Trin. 12 Anne, B R. Groſvener 
v. Stephens. | | 

D 10. In 
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10 Abatement. | 


* 


—— 


31 Mod. 10. In Debt againſt the Defendant as a Feine Sole in the Palace-Court, 
142. pl. 14. lata, and 8 e and then removed the Cauſe by Habeas 
Ethering⸗ 5 into B. R. and there the Plaintiff declared againſt her in Cuſtodia 
nels 8 Mariſc halli. She pleaded in Abatement, that Jhe was married at the Time 
Court was of the Habeas Corpus brought. Upon Demurrer this was ruled a good 
inclined to plea; for here the Proceedings are De Novo; but the Courſe had been 
give Judg- for the Plaintiff to move upon the Return ot the Habeas Corpus, and 
cog rl the Court would grant a Procedendo ; for tho' it is a Writ of Right, 
dant; but yet the Court may refuſe it, where tis brought to abate a rightful Suit. 
as an Indul- 1 Salk, 8. pl. 20. Mich. 6 Anne, B. R. Hetherington v. Reynolds. 


ce for ; ; | 
the Equity of the Cauſe, it was adjourned to Hill. Term next. 


— 4 _—_ — — 
—_— 
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(H) By Depoſition, Deprivation, Ceſſion, Reſignation, 
Tranſlation c. 


I. RIT by an Abbot ſhall abate by his Depoſition pending &c. 

Thel. Dig. 186. lib. 12. cap. 17. S. 5. cites Tempore E. 1. Treſ- 

paſs 242. and Mich. 2) E. 3. 84. Mich. 8 H. 6. 3. and 9 E. 4.25. And 

that this Exception goes in Bar, cites 16 H. J. 17. _ 

* $.P. For 2. But Writ againſt an Abbot * ſtood, notwithſtanding he was depoſed 2 
If it —_ pending the Writ ; but afterwards his Succeſſor ſaid that he, who was 1 
abate by his depoſed, died, by which the Writ was abated. Thel. Dig. 186, lib, 12. 


Depoſition, 


a Ma cap. 17. S. 2. cites 30 E. 1. Brief 885. Treſpaſs 242. 

ſhould never 3 ö f ; 
have a good Writ againſt an Abbot. Thel. Dig. 186. lib. 12. cap. 17. S. 3. cites Trin. 4 E. 2. Cui in 
Vita 22. 15 E. 3. Brief 320. 15 Aſſ. 8. 22 H. 6. 51. 18 E. 4. 19. 15 E. 3. Error 3. 18 E. 3. 24. But 
that contra it is ſaid 10 H. 6. 11. | 


3. In Ae by the Warden 7 an Hoſpital, it was pleaded in Bar of Aſſiſe 
a 


that the Plaintiff was viſited, and deprived by the Ordinary of the Place 


&c. And it was held good, inaſmuch as he has loſt his Name. Thel. 
Dig. 186. lib. 12. cap. 17. S. 4. cites 8 E. 4. 437. 451. 8 Aſſ. 29. 31, 
The Plain- 4. If Aſſiſe or Præcipe quod reddat be brought againſt a Parſon of a 
Nn Church, Warden, Prebendary, or ſuch like, and he re/ens pending the 
pris &, Vrit, the Writ by this ſhall not abate. Br. Brief, pl. 272. cites 15 
reſigu d, and Aſſ. 8. | | 
was re- elected | 19 71 : 
pending the Wit. And yet the beſt Opinion was, That the Writ ſhall abate upon the Reſignation 
pleaded to the Writ after the laſt Continuance. Br, Nonabilitie, pl. 14. cites 9 H. 5. 1. 
In Annuity againſt a Vicar, who ſaid that he had reſign d, Judgment of the Writ, & non allocatur ; 


For he ought to ſay that be had reſign d before the Writ purchaſed ; tor Reſignation pending the Writ ſhall 
not abate the Writ. Br. Brief, pl. 406. cites 10 H. 6. 10. ow” 


3 
„ 


Deprivatim F. So per Thorp, if he be deprived pending the Writ. Br. Brief pl 
Sc. on the T3 har & * 
Part f the 272. cites IS Ail. 8. but cites 9 H. 5. 1. contra. 

Tenant, is Cauſe to abate the Writ, becauſe the Succeſſor comes in by the Law. Contra of Tenant who 


purchaſes pending the Writ. Br. Brief, pl. 417. cites 15 E. 3. 


6. In Writ againſt a Prior, if he be depoſed pending &c. quere ; 
himſelf may plead after as Party or not. Thel. Dig 186. It. 44 1 
17. 8. 6. CITES 18 E. 3. 24. and 29 E. 3. 39. Quere. - 

7. Writ brought by a Biſhop ſhall not abate by his Tranſlation to ano- 


ther Biſnoprick. Thel. Dig. 186. lib. 12. cap. 17. f 
R. 2. Brief 936. 5 12. cap. 17. S8. J. Cites Mich. 22 


8, Writ 


1 


J. Wri ſhall abate by Re/fgnation of the Plaintiff, notwithſtanding 
that he be re- elected afterwards ; Per Opinionem. Thel. Dig. 186. lib, 


pending the Writ, the Writ ſhall not abate; for he had the Office tempore &c. and he has ſufficient 
Name which remains, ſcilicet, his proper Name and Sirname in the laft Caſe ; but in the firſt 


ibid. 
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Fern ß nt ÞY ho ogy . 
. Writ of Annuity againſt a Vicar upon Title of Preſcription, ſhall not In Scive fa. 


aw by the Re/pnation of the Vicar pending the Writ. Thel. Dig. 186. % n 4 Re- 


covery in 


lib. 12. cap. 17. 8. 10. cites Mich. 10 H. 6. 11. Writ of An- 


unity again 


4 Parſon, he ſaid, that before the Writ purchaſed, he had reſigued to the Hands of the Ordinary &c. 
and held no Plea, without ſaying, And ſo not Parſon &c. Thel. Dig. 186. lib. 12. cap. 17. & II. Cites 


Trin. 7 E. 4. 16. and ſee Hill 9 E. 4. 52. 


10. If Writ be brought by Name of F. Mayor of D. Sheriff, Bailiff, &c. Put 1 7 55 
name V. 


and he is removed pending the Writ, the Writ ſhall abate; for his Name 4 8 
is determin d pending the Writ. Br. Brief, pl. 415. cites 32 H. 6. ji Bali 


&c. and t be 


28. 29. 
Office ceaſes 


e he 
was named by his proper Name and Name of Office, without the Sirname. Contra in the lat Caſe. Br. 
But Brooke ſays, This is not to be underſtood where he brings the Action as Mayor, Sheriff, 
Bailiff &c. but where he brings the Action in jure proprio, and names himſelf as above. Br. ibid. 


11. In pleading of Depoſition, Divorce, and Deraignment, he ought 
to ſvew before whom, and for what Cauſe &c. Thel. Dig. 186. Lib. 12. 
cap. 17. S. 12. cites Trin. 9 E. 4. 25. . „ 

12. If a Prior be impleaded by his Name of Corporation, and not by his In Detinue 
proper Name, and. after is depoſed pending the Writ, the Writ ſhall not - 4 
abate ; for it is by his own Act. Br. Corporation, pl. 31. cites 15 E. 4. Præcipe the 


1. Per Littleton. | Prior of the 
, | Houſe and 


Church of St. Croſs of E. quod reddat &c. Huſſey pray'd Judgment of the Writ; for one John was Prior 
the Day of the Writ purchas'd, and after as depos'd before L. Biſhop of E. Ordinary there; and after this 
Defendant was elected Prior; Judgment of the Writ. And Per Pigot and Choke, This Writ is abated 


in Fact by the Depoſition. And after the Defendant pleaded in Bar, but not by Coertion of the Court ; 


for it is not adjudged if the Writ ſhall abate by the Depoſition, or not; but it was ſaid there, that the 
Writ ſhall be good, by reafon that the Prior is not named by proper Name, but by Name of Corporation. But 
quere inde. Br. Brief, pl. 739. cites 18 E. 4. 18. 19, | | | 


13. Contra if he be made a Biſhop ; for this is the Act of the Pope. Br. Where an 


rporaticn, pl. 21. cites 15 E. 4. 1. Per Littleton. Abbot Defen- 
Corp on F% 3 3 4 dant is made 


a Biſhop pending the Writ, there the Writ ſhall not abate ; Per tot. Cur. Br. Brief, pl. 379. cites 18 
E. 4. 18. 19. 1 „ 


—C 


| (TI) Nature of the Action being changed. 


3 3 Writ of Annuity, upon a Grant made by the Defendant tothe Plain- ang 1615 
tiff till the Deſendant had procured to the Plaintiff a Benefice ; the the 1 
Detendant pleaded, That he being Patron of ſuch a Church, preſented the of a Benefice 
Plaintiff to the ſame Church, being void &c. which Preſentment he re- pending the 


ceived. And it was held a good Plea to the Writ, and that the Plaintiff /rit, deter- 
mines ſuch 


ſhould be put to his Writ of Debt for the Arrearages incurr'd before the Annuity. 


Preſentment. Thel. Dig. 182. lib. 12. cap. 18. S. 1. cites Hill. 4 E. Ibid. cites 14 
3, 123. H. 7. 33. and 
ö Hill. 19 H. 


_ | „* 6 
2. Tenant by Statute Merchant, who had Land by Extent for a Sum which 8. "g PIE” 


might incur in ten Years, brought Aſſiſe, and pending it the ten Tears ex- ſo it Tenant 
| ; | p:red 2 by Ciegit 
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12 e Abatement. . 


en Aſiſe, pired; and it was doubted if he ſhall recover, or not. Br. Brief, pl. 41 t. 


and the cires 11 H. 6. 6. 
Term or 


ire dine the Writ, the Writ ſhall abate. Br. Brief, pl. 2 20. Cites 9 E. 4. 50. Per Choke 
5 Dian. een P. Per Clench J. as to the Tenant by Statute Merchant; Sav, 28 in Caſe of Booth 
v. Lord Cromwell. — If Tenant by Statute Merchant brings Aſſiſe, and the Franktenement deſcends to him 
pending the Writ, the Writ ſhall abate. 'Br. Brief, pl. 415. cites 32 H. 6. 28. 29. MY 
It is held, That Aſiſe brought by Tenant by Statute Merchant, ſhall _ if the Term of the Extent 
be paſs'd pending the Aſſiſe. Thel. Dig. 186. lib. 12. cap. 18. S. 2. cites Iich. 11 H. 6. 8. and adds, 
Quære; but ſays, it is agreed there, that Writ of M aſte, or of Covenant, or * Ejecit infra terminum, 
Nall not abate by the Expiration of the Term pending the Writ; and that io agrees Hill. 9 E 4. 53. 
and 14 H. 8. 14. for the Waſte. 80 if one has Execution of a Statute Merchant againſt his Father, 
and after is ouſted of this Land, and ſues Aſſiſe, and his Father dies pending the Aſſiſe, his Writ ſhall abate, 
inaſmuch as the Deſcent comes upon him by Courſe of Law. Thel. Dig. 186. lib. 12. cap. 18. S. 4. 
ce IL 3116S | 


As if an 3. When an Action is well begun, and Part of the Aion determines by 
Action of Id in Law, and yet the Jike AtFion for the Ręſidue is given, there the 
8 * 5 Writ ſhall not abate, but proceed; but where by the Determination of 
— enam Part the like Action remains not for the Reſidue, there the Action well 


pur auter Vie, commenced ſhall abate, Co. Litt. 285. a. 
and hangin | 


- the Wire © fy que Vie dies, the Writ ſhall not abate ; but the Plaintiff ſhall recover Damages only, 
* 


becauſe if Ceſty que Vie had died before any Action brought, the Leſſor might have an Action of Waſte 
for the Damages. Co. Litt. 285, a.—It was agreed, that if Action of Waſte be brought, and the Term 
expires pending the Writ, yet the Writ is good. Br. Brief, pl. 411. cites 11 H. 6. 6.— S. P. Per Choke 
and Danby. Br. Brief, pl. 220. cites 9 E 4. 50.———Ifan Action of Waſte be brought by Baron and 


. k 


Feme in Remainder in ſpecial Tail, and hanging the Writ the Wife dies without Iſſue, the Writ ſhal 


abate, becauſe every kind of Action of Waite muſt be ad Exhæredationem. Co. Litt. _ = 


A in Law, the Nature of the Action may be changed; As if a Man make a Leaſe for Term d'au- 
ter Vie, and the Leſſee does Waſte, and then Ceſty que Vie dies, an Act ion of Waſte ſhall lie for Da- 
mages only, becauſe the other is determined by Act in Law. Co. Litt. 285. a. 


The Plain- 4. $o where the Term expires pending Writ of Ejectment within the 
on + os Term. Br. Brief, pl. 411. cites 11 H. 6. 6. 5 

ment to recover the Land, but he may have Judgment of Damages. Per Man wood Ch. B. Sav. 28. in 
Caſe of Booth v. Lord Cromwell —— Co. Litt. 285. a S. P. becauſe Ejectment lies after the Term for 
8 only. S. P. by Warburton J. 2 Brownl. 133.— S. P. reſolv'd 8 Mod. 382. Paſch. x 
Geo. Shaw v. Weigh. | | | 


8.P. by  s. ht if the Heir comes to full Age, or dies pending a Writ of Ward, yet 


2 the Writ ſhall ſtand; Per Cott. and Paſton, by the Statute. Quære. Br. 
28. pl. 66. Brief, pl. 411. cites 11 H. 6. 6. W 


that at Com- 
mon Law the Writ ſhall abate. 


5 1 8 6. In Aſiſe by Tenant pur auter Vie, if Ceſty que Vie dies, the Aſſiſe ſhall 


Litt. 285. a, abate. Br. Brief, pl. 411. cites 11 H. 6. 6. 


becauſe Aſſiſe is not maintainable for Damages only. — o in Præcipe quod reddat againſt Tenant pur 
auter Vie. Br. Brief, pl. 220. cites 9 E. 4. 50. Per Choke and Danby. S. P. If be in 8 en- 
ters pending the Writ. Br. Brief, pl. 192. (bis) cites 15 E. 4. 4. In Formedon againſt one, the Caſe 
was ſuch, that A. <vas Tenant for Life, the Remainder over to B. in Fee, and A. granted his Eſtate to C. 
the Tenant in the Formedon, and died pending the Writ. And by all the Juſtices, except Littleton, and by 
diverſe Serjeants, the Writ is not abated, if he in Remainder has not entered. Br. Brief, pl. 380. cites 18 


4. 25. 8 

The King leaſed Land to E. for Life, who leaſed his Eſtate to A. againſt whom N. brought Præcipe quod 
reddat; the Tenant ſaid, that the King leaſed to E. for Life, abo granted his Eſtate ts him; and that E. died 
pending the Mrit, Judgment of the Writ; for now the Franktenement 1s determined in the Tenant; 
and becauſe the Demandant could not deny it, therefore Nihil cepit per breve; for the Franktenement 
is devolved to the King. Br. Brief, pl. 195. cites 24 E. 3. 24. — And yet 18 E. 3. 24. the Writ is 


good till be in Reverſion enters. Per tot. Cur. Ibid. 


8. P. And J. Where an Annuity is granted for a Term of Nears, if the Term be in- 
oy 1 big curr'd pending the Writ of Annuicy, it thall abate. Thel. Dig. 186. lib. 
— — 12. Cap. 18. 8. 3. cites Mich. 34 H. 6. 20. and 15 H. 7. 1. 


no like Ac- 
tion can be maintained for the Arrearages only, but for the Annuity and Arrearages, Co. Litt. 285. 


(K) Birth 
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(K) By Birth of a nearer Heir pending the Writ. 


1. Hel. Dig. 185 lib. 12. cap. 14. S. 1. ſays, See 11 Aſſ. 6. That 
Mention is made that Afiſe brought by an Heir againſt a Guar- 
dian, was abared becauſe another nearer Heir was born after the Writ 
purchaſed &c. 1 5 Cu 
2. And ſo where a Man has a Daughter, and dies, his Feme privement Br. Brief, pl. 
enſient with a Son, if the Daughter ſues Aſſiſe of Mortdanceſter, and after 1 Hes 


rhe Son is born, the Writ ſhall abate. Thel. Dig. 185. lib. 12. cap. 14. bh 8. us 


S. 1. cites 32 H. 6. 35. 


{ 


(L) By Recovery pending the Writ. 


1. } N Writ of Ward of the Body, it is no Plea for the Defendant to ſay ee of 
that a Stranger of whom the Father of the Infant held by Service of | ws pl 1 
CON brought Writ of Ward againſt him, to whom he render d the Body of that a Swan- 
the Infant out of Court, before he knew any thing of the Suit of this Deman- ger by Writ 
dant now &c. Thel. Dig. 190. lib. 12. cap. 30. S. 1. cites Trin. 2 E. 2. wig 47 
ef. | | | | elaer Da 
Brief. 78 5 | | | recovered the 
ſame Ward againſt him pending this Writ by Verdict found againſt the Defendant upon Fointenancy in the Ser- 
vices pleaded hy the Defendant ; and held a good Plea with Allegation that the Stranger <vas ſeiſed by Force 
of the ſame Judgment, otherwiſe not. Thel. Dig, 192. lib. 12. cap 30. S. 22. cites Hill. 40 E. 3. 7. 


Where it is ſaid that in Plea of Land, Recovery pending ſhall not abate the Writ if Execution be 
not ſued &c. And that ſo agrees H. 4. 30. 17. | \ 


2. Recovery by a Stranger of Parcel pending the Writ ſhall not abate the 
Writ bur ozly for this Parcel. Thel. Dig. 190. lib. 12. cap. 30. S. 2. cites 
3 E. 3. Itin, North. Briefe 739. Paſch. 9 E. 3. 452. Trin. 15 E. 3. Brief 
285. 18 E. 3. 28. 20 E. 3. Br. 687. and 22 E. 4 8. | 

3. In Writ of Entry, in which the Tenant had not Entry unleſs by Fo. 
&c. The Tenant ſaid that his Mother had recovered the third Part of the 
Tenements againſt the ſaid Fo. by Writ of Dower, and thereof ſued Execu- 
tion againſt the Tenant aſter this Writ purchaſed &c. And held no Plea, 
inaſmuch as the Recovery was againſt a Stranger to the Writ. Thel. Dig. 
190. lib. 12. cap. 30. S. 3. cites Trin. 5 E. 3. 203 Brief 723. | 

4. In Writ of Right atter the Miſe joined, and at the Day that the 4 
Knights were come to chooſe the Trand Aſſiſe; the Tenant ſaid that one Alice, 
after the Miſe joined, had recovered againſt him the third part by Writ of 
Dower by his Default &c. And adjudged no Plea, but the 4 Knights 
were ſworn. Thel. Dig. 190. lib. 12. cap. 30. S. 5. cites Paſch. 7 E. 
33 | 

5. In Formedon againſt A. B. and C.—A. made Default after Default, and 
B. and C. took the entire Tenancy and pleaded to Iſſue &c. and after C. made 
Default , and at the Petit Cape another Default, upon which the Deman- 
dant pray'd Seiſin of the Moiety, and B. being an Infant, came by Guar- 
dian, and ſaid that he himſelf pending this Writ brought Aſiſe againſt the 
ſaid A. and C. of all the Tenements now demanded, and recovered againſt 
them by Verdit# of Afſiſe, and ſo their Tenancy deſtroyed &c. Vet the De- 
mandant had Judgment to recover. But it was ſaid by Stone, that other- 
wiſe it thould be if B. had produced the Record of the Aſſiſe. Thel. 
Dig. 190. lib. 12. cap. 30. S. 4. cites Paſch. ) E. 3. 320. quære. 

6. In Formedon on a Manor, the Tenant pleaded that one Fane, pending 
the Writ by Writ of Dower, had recovered againſt him whe third Part by Ac- 

| {1072 


_— 


th. 


th 


. 


ion tried &c. the Demandant replied, that the Tenant, before the Writ of 
Dower purchaſed, had render'd to Fane her Dower of the ſame Manor, and. 
alter by Conſent and Colluſion between them, the ſaid Fane brought her Writ 
of Dower, and recover d Ec. to abate this Writ, And adjudg'd a good Re- 
plication. Thel. Dig. 191. lib. 12. cap. 30. S. 6. cites Mich. ) E. 3. 358. 
and the Writ awarded good. 


7. Recovery by the Tenant againſt the Demandant by Default ſhall abate 


the Writ. Thel. Dig. 191. lib. 12. cap. 30. S. J. cites ) E. 3. 360. 
8. In Afiſe the Tenant ſaid that a Stranger recover d againſt him pending 
85 the Writ by Action tried &c. to which the Plaintiff replied that the Tenant 


was Tenant the Day of the Writ purchaſed, and this Eſtate continues and is 


jet Tenant Gc.. And upon this to Iſſue, and it was found that the Recovery 
was had by Conſent between them, and the Livery made by the Bailiff, but 
the Tenant and his Goods remained always there &c. Upon which the Opi- 
nion of the Court was to abate the Writ becauſe the Interruption is 
found, and fo the Reverſe of the Iſſue is found. Thel. Dig. 191. lib. 12. 
cap. 30. S. 8. cites 7 E. 3. 368. & 43 E. 3. 21. 
Jo it is 9. It the Tenant pending the Writ infeoffs a Stranger, aud after diſſeiſes 
of the Pe. þ;s Feoffee, and his Feofee recovers againſt him, ſuch Recovery ſhall not 
Tages wb. abate the Writ. Thel. Dig. 191. lib. 12. cap. 30. S. 9. cites Paſch. 9 E 3. 
ont Recovery 452. & 11 H. 6. 56. | | 
in ſuch Caſe. -. 
ibid. cites Mich. 15 E. 4. 5. : 
10. In Writ againſt F. and M.—F. ſaid that be was Tenant of the who'® 
the Day of the Writ purchaſed &c. and that M. recover d all againſt him pending 
. the Writ &c. Judgment of the Writ, and M ſaid that ſhe had nothing the 
Day of the Writ purchaſed, and that ſhe recover d againſt F. pending the Writ 
&c. Judgment of the Writ. But Herle held the Writ good againſt M. 
Thel. Dig. 1971. lib. 12. cap. 30. S. 10. cites Paſch. 9 E. 3. 355. 
Recovery 11. Thel. Dig. 191. lib. 12. cap. 30. S. 11. Says it ſeems by the Opinion 
had by a of Hill 10 E. 3. 486. That Recovery had by a Stranger pending the Writ 
—_ upon Nient dedire in a Writ purchaſed after the Writ pending ſhall not abate 
e the Writ. But ſays quære if it was purchaſed before, and cites 5 H. ». 
8 the 40. quære. 
rit 
Nient . or by Render or by Default, ſhall not abate the Writ. Ibid. S. 16. cites Trin. 18 E. 3. 28. 
and ſays ſee 9 H. 6. 42. quære, and that ſo agrees Trin. 5 H. 4. 15. -- But it 1s held that Writ ſhall 
abate for Recovery had by a Stranger againſt the Tenant pending the Writ upon miſpleading of the Te- 


nant, where the Tenant has other better Matter to plead. Thel Dig. 191. lib. 12. cap. 30. S. 16. cites 
Trin. 18 E. 3. 28. | 


* 


12. In Writ againſt D. he pleaded to the Writ, that before this Writ pur- 


chaſed, one C. brought Writ againſt B. of other Lands, the which B. vouch'd 


D. now Tenant, and D. enter d into the Warranty and loſt, upon which C. 
recover d againſt B. and he over in Value againſt D. before this Writ pur- 
chaſed, and after this Writ purchaſed Execution was ſued by B. againſt D. 
of the Land now demanded, which B. after infeoffed one A. thereof, who is now 
Tenant thereof &c. And held a good Plea. But the Demandant main- 
tain'd that D. was now Tenant &c. and Iſſue thereupon. Thel. Dig. 191. 
lib. 12. cap 30. S. 12.cites Trin. 15 E. 3. Brief 285, 

13. After Verdict and before Fudgment the Tenant ſpall not plead Reco- 
very had againſt him by a Stranger before the Inqueſt taken, notwithſtanding 
the Inqueſt was taken in Pais at the Niti Prius. Thel. Dig. 191. lib. 12. 
cap. 30. S. 13. cites Mich. 11 E. 3. 55. | | 

= In Formedon the Tenant pleaded to the Writ that a Stranger recover'd 
the Tenements again/t him by Afſiſe aud Action tried pending the Writ &c. 
And held and adjudged a good Plea without ſaying that the Diſſeiſin was 
done before this Writ purchaſed, and the Demandant was not received to 
tallity this Recovery by Covin or Conſent, and by Traverſe chat the 
Diſſeiſin was done before this Writ purchaſed, Bur oherwiſe ir ſhould be 


if 
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if ſuch Recovery had been pleaded in Bar. Thel. Dig. 191. lib. 12. cap. 30. 


S. 14. cites Mich 1) E. 3. 72. but cites 33 E. 3. Maint. de Brief 65. 

15. In Writ of Eſcheat the Tenant ſaid that it was found by Office for the 
King, that he, by whoſe Felony the Land is claimed, adhered himſelf to the 
Enemies of the King, by which the Land was ſeiſed into the Hands of the 
King, upon which the Tenant ſucd to the King by Petition, and Proceſs ſued 
in B. R. which was found for the King, by which it was awarded that the 
Land remain in the Hands of the King, and this after the laſt Continuance, 
and ſo has the King recover d by Action tried Judgment of the Writ ; and 


adjudged a good Plea. Thel. Dig. 191. Iib. 12. S, 15. cites Trin. 18 E. 
2 


n 16. But Writ ſhall abate for the Parcel by Recovery had againſt the * Bus in Afi/e 
Tenant by a Stranger, by Writ of Dower of later Date, by Render of the — is adjudg d 


Tenant, with Monſtrans that ſhe who recover d had Right to recover. But Writ fat 


it is held there, that the Demandant may fal/ify this Recovery, by ſaying we at 

that the Baron of the Feme had nothing; but not to fay that the fk ton — 6 

was by Covin and Conſent, without counterpleading the Right. And it is 2ſt the 

ſaid there, that Writ ſhall abate oy the Recovery in Writ of Dower of H by 
en 


* elder Date, had by Default of the Tenant, with Monſtrans that ſhe had Wing, 


Right as above. Thel. Dig. 191. lib. 12. cap. 30. S. 17. cites Frin. 20 Pate. Thel. 


E. 3. Br. 68). But cites 31 E. 3. Brief 323. contra. Quære. oY oy, 
30. S. 18. cites Mich. 22 E. 3. 12. Nor by ſuch Recovery had by Reddition. Thel. Dig. 191. lib. 
12. cap. 30. S. 18. cites 22 Afl. 2. And ſays, that he ought always to plead ſuch Recovery certainly. 

Writ ſhall abate by Recovery had pending the Writ 19 f elder Date by Default, notwithſtand- 
ing Demandant ſaid that it was upon falſe and faint Title, and ſo adjudg'd. bel. Dig. 192. lib. 12 
cap. 30. S. 20. cites*Mich. 28 E. 3. 96. b 


17. Where an intire Manor is in Demand, the Writ fhall abate for all, But Aſien- 
by Recovery had of the 3d Part by Writ of Dower. Thel. Dig. 19 1. lib. s wi 4h 
12. cap. 30. S. 19. cites Hill. 26 E. 3. 57. And ſee 3 E. 3. ſup. Chancery ſbatt 


| not abate the 
Writ, but only for the Parcel in ſuch Caſe ; and fo note, that ſuch Aſſignment in the Chancery ſhall abate 
the Writ for the Parcel as well as Recovery. Thel. Dig. 191. lib. 12. cap. 30. S. 19. cites 26 E. 3. and 
ſays, ſee 10 H. 7. 1. | | 


18. Writ brought of a Caftle, and of other Land. As to the Caftle the 
Tenant vouc hd, and to the Land he pleaded to the Writ, That pending this 
Writ the Demandant had recover'd againſt him the Manor ot Tatſal, of 
which the Land is Parcel &c. by which the Writ abated for the Land, 
Thel. Dig. 192. lib. 12. cap 30. S. 21. cites Trin. 38 E. 3. 16, 

19. Execution ſued by Tenant by Scire Facias pending the Writ, ſhall 
not abate the Writ. Thel. Dig. 192. lib. 12. cap. 30. S. 22. cites Hill. 

4 E 3. 5, Brief $93. | 

30. Thel. Dig. 192. lib. 12. cap. 30. S. 30. ſays, ſee Recovery had 
againſt the Tenant pending the Writ pleaded by the Vouchee. Paſch. 41 

4 18. | 

21. Where Recovery had, and Execution had pending the Writ, is pleaded 
in Abatement, it is good Maintenance of the Writ to ſay that the Tenant 
was Tenant the Day of the Writ purchaſed, and yet is &c. Thel. Dig. 192. 
lib. 12. cap. 30. S. 31. cites Trin. 43 E. 3. 21. 

22, ' Writ of Detinue of Charters ſhall not abate by Recovery had by à But Cotteſ- 
Stranger againſt the Defendant of the ſame Charters, by another Writ of 2 2 | 
Detinue pending the Writ. Thel. Dig. 192. lib, 12. cap. 30. S. 24. cites make Sr, 
Hill. 8 H. 6. 23. 


ter concerning 
6 bis Land to 
B. to re- bail to him, and B. delivers it to C to re- bail to bim, and after A. yecovers the Charter by Mit of 
Detinue againſt C. If A. brings another Writ of Detinue againſt B. upon the firſt Bailment, B may 
plead this Recovery had againſt C. Thel. Dig. 192. lib. 12. cap. 30. S. 24. cites Trin. 9 H. 6. 17. 
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Abatement. 


by ſaying that it was by Covin and Conſent, and by Traverſe, to the Iſue 
tried, and by 1 the Cauſe of the Covin. Thel. Dig. 192. lib. 12. 
cap. 30. S. 25. cites Mich. 9 H. 6. 41. 1 

24. In Scire Facias it was pleaded to the Writ, that a Stranger had 
recover d againſt the Tenant by Verdict of Aſſiſe pending the Scire Facias, the 
which Stranger was ſeiſed by Force of the Fudgment, and leaſed to the Te- 
nant for Term of Tears, which Term get continues &c. To which the 
Demandant replied, that the Tenant was ſeiſed after the Scire Facias pur- 
chaſed, and infeoſf d the Plaintiff in Aſiſe, who was ſeiſed till by the Te- 


nant diſſeiſcd, of which Oufter he brought the Afſiſe ; abſque hoc that the 


Plaimift in the Aſſiſe had ever any thing before the Scire Facias purchaſed 
&c. And it was held by 3, that the Writ ſhould abate. But Martyn 
held the contrary. Thel. Dig. 192. lib. 12. cap. 30. S. 26. cites Trin. 
11H. 6. 57. ſee 9 E. 3. | 


25. It is no good Form in pleading a Recovery of Parcel to the Writ, 


to ſay that a Stranger recover d 100 Acres of the ſaid Acres inter alia; but 
he ought to ſay that ſuch a one recover'd 200 Acres, of which 20 Acres 
now in Demand are Parcel &c, Thel. Dig. 192. lib. 12. cap. 30. S. 28. 
Cites Paſch. 22 E. 4. 8. | 


26. In Formedon the Tenant vouch'd one A. who vouch'd one B. an Infant, 


by which the Parol demurr'd ; and after Reſummons was ſued againſt the 
Zinant and the firſt Vouchee, but not againſt B. And now the Tenant 
pleaded, that after the Parol was put ſine Die by the Nonage, a Stranger re- 
cover d the Land againſt him in Formedon by Confeſſion of the Tenant, by Force 
of which he enter d, Que Eftate the Tenant now has; and he ſaid further, 
that the Eftate of the Demandant was meſne between this Fudgment and the 
Title of the Stranger &c. Judgment of the Writ &c. And adjudg*d no 
Plea to the Writ in the Mouth of the Tenant, but it ſhall be good in Bar 
in his Mouth. And Brian held that the Plea was not good, becauſe 
Covin appear d by the Confeſſion; but Townſend held the contrary, with 
the Averment. Thel. Dig. 192. lib. 12. cap 30. S. 29. cites Trin. 5 H. 
5. 40. but ſays it is agreed, Mich. 10 H. J. 1. Thar ſuch Recovery by 
Confeſſion, and without ſhewing Title in the Recoveror, is not Covin 
or Col luſion apparent, before that the Covin be alleg'd by the Deman- 
dant; and that ſuch Recovery by Confeſſion, in Writ of elder Date, is 
good enough in Abatement of the Writ, without affirming Title in the 
Recoveror, and cites 18 E. 3. 20 E. 3. ) H. 4. 15. 22 E. 3. Quere. 


(M) Writ abated by Return of the Sheriff. 


1. F HELOALL fays, we find in our Books that when Exception 

| 5 was taken that the Writ was not ſerved, ſometimes the Defen- 
dant was put to anſwer before the Return was amended, and ſometimes 
Sicut Alias was awarded; but rarely that any original Writ was abated for 
any Default in the Return. But Fudgments have been arreſted tor Deſaults 
apparent in the Returns, and Judgments have been reverſed alſo by Er- 
ror for ſuch Cauſe, and eſpecially where ſuch Judgments have paſs'd by 
Default. Thel. Dig. 218. lib. 16. cap. 1. S. 14. TT 

2. Upon Diſtreſs the Sheriff return d Mainpernors, and that Non ſunt exi- 

tus &c. and adjudg*d good. Thel. Dig. 218. lib. 16. cap. 1. S. 5, cites 
7 H. 6. 10. Quære. Hill. 29 E. z. | 

3. In Scire Facias againſt Elen, Prioreſs of V. the Sheriff return'd Sire 
Feci Prioreſſæ de M. without ſaying Elene Pricreſſe, and held good, Thel. 
Dig. 217. Lib. 16. cap. 1. S 1. cites Paſch. 29 E. 3. 33, 


4. In 


23. A Man may falffy a Recovery pleaded to the Writ by Action tried, 
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Mich. 3 E. 3. 107. and Paſch. 4 E. 3. 132. 
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uy r C 17. 
4. In Præmunire Facias againſt ſeveral, the Sheriff return d that they — 


Were warn ' d; but he did not return at what Day they were warn'd, and 
held an inſufficient Return; becauſe by the Statute tliey ſhould be 
warn'd 2 Months befofe the Day in Court, and upon this Sicut Alias was 
awarded. Thel. Dig. 218. lib. 16. cap. 1. S. 2. cites Hill. 42 E. 3. J. 
and 39 8 SR lis _ 

5. In Treſpaſs againſt an Abbot and his Commoigns, the Sheriff returned 

Pledges for the Abbot, and that the Commoigns had nothing &c. And it 
was held good, without putting the Abbot to find Pledges for his Com- 
moigns. But the Sheriff ought to return Pledges, as well for Feme Co- 
vert as upon her Baron. Thel. Dig. 218. lib. 16. cap. 1. S. 4. cites 
Mich. 48 E. 3. 26. but adds, Quære. Bur ſays, it is held the Feme 
ſhall not be attached by the Goods of the Baron, 
6. Upon ire ſacias againſt ſeveral Tenants, the Sheriff return d Sire fe- 
ci quod /int &c. modo & forma ſecundum quod iſtud br* exigit &c. And 
held good, without ſaying ſeparatim. Thel. Dig. 218. lib. 16. cap. 1. 
8. 6. cites Hill. 2 H. 4.13. and ſays, See 3 H. 4. 19. 

J. It ſeems per Opinionem, That if the Sheriff returns more than 24 
Recognitors in Aſiſe, the Writ ſhall abate. Thel. Dig. 218. lib. 16. cap. 
5. S. J. cites Hill. 8 H. 4. 20. Hill. 10 H. 4.8. and adds, Quære; * 
the Statute of Weſtminſter 2. cap. 38. is Quod de cætero non ſummon- 
eantur in una Aſſiſa plures quam 24. | 

8. The Scire facias was againſt &. K. and the Sheriff return'd Scire feci 3 
G. K. without ſaying Infranominat' nor infraſcript', but it was, Prout iſtud ON 5 a 
breve in ſe exigit &. ſecundum formam brevis &c. adjudged good. Thel. it rg TER. 

Dig: 218. lib. 16. cap. 1. S. 9. cites Mich. 1 H. 6. 7. and 11 H. J. 28. able, if it be 
| | a fg not good. 
4 | Ibid: cites 12 H. 7. 19. 


9. It is ſaid by Priſot, That after the Tenant has appeared in Courr, he. 
fhall never have Advantage of Default of Form of the Return; and if it be 
not good, it may be amended by Diſcretion &c. Thel. Dig. 218. lib. 


- 


16. cap. 1. S. 11. cites Mich. 33 H. 6. 31. 


(N) Werit abated, or made good by the View. 
t. Here a Man pleads Nontenure of Parcel of the Tenements de- But where 


manded, the Demandant may maintain that the Tenant is fully the Frie was 


Tenant of the Tenements put in View ; tor the Demandant by the View of two Parts. 
, X : e . of the Moiety 
may bring the Quantity to his Demand, and ſo amend his Writ, or falſify of « Man, 
his Writ by the View. Thel. Dig. 218. lib. 16. cap. 2. S. 1. Cites the Jenant 
ſaid, that 
4 | | : the Demand- 
27 himſelf was ſeiſed of a Wood, Parcel of the whole Hanor &c. To which the Demandant replied, That 
he Tenant was fully Tenant of the Tenements put in View, and was not received without maintaining his 


Writ of the Tenements dgmanded. Thel. Dig. 219. lib. 16. cap. 2. S. 5. cites Mich. 4 E. 3. 162. 


2. Where one demands by his Writ a Houſe, and 10 5. Rent, and puts 
not hing in View but only a Houſe, it ſhall abate his Writ. Thel. Dig. 218. 
lib. 16. cap. 2. S. 2. cites Trin. 5 E. 3. 193. and Paſch. 11 E. 3. Dower 
63. 22 | 
3. It is ſaid, That where a Man demands a Carve of Land, he may 
put in View the Moiety of a Carve, or 2 Carves ; and yet it thall nor abare 
"_ Writ. Thel. Dig 418. lib. 16. cap. a2. S. 3. cites Paſch. 6 E. 3. 
265. 
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. Abatement. 


4 If the Demand be of a Manor, and the Zenements put in V. ie are only 
one Houſe and one Carve of Land of another Name than the Manor 1s ot, the 
Writ ſhall abate. Thel. Dig. 218. lib. 16. cap. 2. S. 4 Cites Paſch. 6 E. 
3. Brief 727. i TH by . : 

5. But where the Manor of S. was in Demand, the Tenant ſaid that the 
Tenements put in View are only one Houſe and ten Acres of Land Parcel of 


arg 67 8 N N 


r 


2 


_ — 8 N 


another Manor, and that ſuch a one held one Acre of the Tenements put in 
View &c. And held no Plea without pleading the Non-tenure of the 
Tenements demanded; for tho the Demandant puts more in View than he 


demands, yet his Writ ſhall not abate. Thel. Dig. 218. lib. 16. S. 4. 
cites Trin, 18 E. 3. 22. Br. 357. Quære. Bur ſays the contrary is held 
Paſch. 19 E. 3. Brief 468. where it is granted by the Court, that the De- 
mandant ought to maintain his Demand according as he has demanded, 
and according as it is put in View; and that ſo agrees Mich. 20 E. 3. 
Brief 373. 375. 


(O) By Want of proper Parties. Plaintiffs or 
| Defendants. 


1. CTI ON againſt J. N. who /aid that he had nothing in the Land, 
unleſs in Right of his Wife; Judgment of the Writ, and if &c. 
Nul tort &c. the Exception was found; by which the Plaintiff took no- 
thing by his Writ. Br. Brief, pl. 285. cites 25 Af. 10. 
2. Fine was levied 0 a Feme ſole; the took Baron, and brought Duid Fu- 
ris clamat againſt the Tenant in her Name alone; and he went without 
Day, by not naming of the Baron. Br. Brief, pl. 522. cites 11 H. 4. J. 
Br. Brief, pl. 3. It was argued Arguendo, That in Debt by one upon a Leaſe for Nears, 
188. contra, jt is a good Plea to the Writ, that he and another leaſed, who is alive, not 
TO the named; Judgment of the Writ. Br. Brief, pl. 37. cites 36 H. 6. 38. 
rit, that | 
the Leaſe was made by the Plaintiff, and one A. <vho is alive, not named; for the Leaſe of one Coparcener 


is good to the Tenant, if the other does not enter; but it is a good Plea to the Writ, that the Plain- 


tiff and one A. made the Leaſe, who is alive not named 


abſque hoc that the Plaintiff leas'd alone, Judg- 
ment of the Writ ; cites 22 H. 6. 24. ? | if | » Judg 


4. Or that the Leaſe was made to the Defendant, and another, who is 
alive &c. Br. Brief, pl. 37. cites 36 H. 6. 38. 


5. Or of buying a Horſe &c. to ſay that the Defendant, and another in 


Full Life bought Sc. or that the Plaintiff and another in full Life ſold &c. 
and this without Traverſe. Br. Brief, pl. 3). cites 36 H. 6. 38. | 

6. Contra to ſay that the Plaintiff leaſed this and other Land for 
the ſame. Rent &c. For there he ought to traverſe; tor the Leaſe of 


2 8 is not the Leaſe of two. Br. Brief, pl. 35. cites 36 H. 
. 3 . 9 | 5 | | 


(F) By 


(P) By Default in the Count. Want of Certaiaty. 
And How aided: By Intendment or Relation. 


1. IN Treſpaſs by an Abbot g Goods taken in the Time of Vacation, and the 
Writ was ad exheretationem Eccleſiæ prædict. and adjudg'd good, 
notwithſtanding that no Church is named; tor it ſhall have Relation to 
the Abbot who was named before Thel. Dig. 102, lib. 10. cap. 10. S. 17. 
cites Mich. 18 E. 2. Treſpaſs 237. and ſays ſee 38 E. 3. 9. 
2. In Writ of Treſpaſs by an Abbot againſt the Parſon of. the Church of 
C. the Writ was ad. deteriorationem Ecclefte prædict. and it was abated, 
becauſe there was not any Church mention d before, to which the Predict. 
might have Relation, but only to the Church of the Defendant. Thel. 
Dig. 101. lib. 10. cap. 10. S. 1. cites Mich. 18 E. 2. Brief 828. 
3. In Cui in Vita by Helena, who was Wife of William de C. againff 
by de N. in que idem F. non habet ingreſſum niſi per prædictum Will. quon- 
dam virum &c. and it was held certain Intendment enough, oy had 
Entry by the other. Thel. Dig. 99. lib. 10. cap. 9. S. 2. cites Hill. 4 
E, 3. 122. 
"7 : The Writ was Ouod reddat maner de W. cum pertin except” uno Me- 
ſuagio & advocatione eccleſiæ ejuſd. Manerii, It was held, that ejuſdem 
manerii ſhall have Relation only to the Advowſon, and not to the Houſe, 
by which the Writ was abated, becauſe the Houſe was not in any Place. 
Thel. Dig. 10 1. lib. 10. cap. 10. S.2. cites Hill. 4 E. 3 117. 1 
5. In Formedon in Remainder, by the Son and Heir of him in Remainder, And where 
he need not ſuppoſe the Death of his Father ; tor he cannot be intended = = 
Heir to his Father if he be not dead. Thel. Dig. 99. lib. 10. cap. 9. 1 


f ; Grandfather, 
8. 1. cites Mich. 5 E. 3. 206. he ſhall zoe 


| 38 | ſuppoſe the 
Death of his Father. Thel. Dig. 94. lib. 10. cap. 6. S. 2. cites 23 E. 3. 22.—— But ſuch Writ was 


221 Omiſſion of this Clauſe, eo quod pred” les donees obierunt ſine Hæred &c. Thel. Dig 94. lib. 10. 
cap. 6. S. 2. cites Frin. 10 E. z. 515. and Mich. 39 E. 3.54. and 3 H.6. 1. and Paſch. 11 H. 6. 34. 


6. When a Word of a Writ has double Intendment, the one according to As in Treſ- 
Law, the other againſt Law, a Man ſhall take the Intendment which is aſs 2 
according to the Law. Thel. Dig. 99. lib. 10. cap. 9. S. 11. cites Trin. ri 7 

„„ cepit & im- 


| | parcavit & 
ea detinuit without Pa ſture &c. Ita quod 30 eorum perierunt &. it ſhall not be intended that by thoſe 


Words the Defendant ought to give Paſture to the Beaſts; but it ſhall be intended that the Defendant 
* not ſuffer the Plaintiff to give them Paſture &c. Thel. Dig. 99. lib. 10. cap. 9. S. 11. cites Frin. 
5 E. 3. 197 | | 


7. In Writ of Intru/jjon by Ro. againſt V. in which N. had not Entry 
unleſs by Abatement, after the Death of Simon the Son of Thomas Upboll, 
that the Tenant. held tor Term of his- Life of the Leaſe of Thomas Up- 
holl, Grandfather of the Demandant, and made the Deſcent from Tho- 
mas to Simon, and from Simon to the Demandant, yet it ſhall not be in- 
tended that Simon the Tenant for Life, and Simon the Father of the De- 
mandant, are the ſame Perſon; for it may be that Thomas had two Sons 
& the ſame Name. Thel. Dig. 99. lib. 10. cap. 9. S. 3. cites Hill. 7 
„ 
8. Feoffavit in a Writ ſhall be intended of Feoffment iz Fee, if other 
Eſtate be not expreſs'd. Thel. Dig. 99. lib. 10. cap. 9. S. 4. cires Paſch. 
8 E. 3. 392. Mich. 18 H. 6. 24. 
9. In Treſpaſs de Domo proſtrata, & maheremio inde aſportato &c. this 
ſhall be intended the Timber of the Plaintiff Thel. Dig. 99. lib. 10, 
cap. 9. S. 12. cites Hill. 9 E. 3. 442. 
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3 Abatement. 
10. In Attaint of a Verdict paſs'd of one Meſſuage cum pertinentiis, 
and after there was in the Writ de Tenementis prædictis cum pertinentiis, 
and yet held good ; for ſeveral Tenements may be intended to be in this Word 
Houſe, with the e mann Thel. Dig. 99. lib. 10. cap. 9. S. 13. 
ites Mich. 9 E. 3. 468. 5 | ; N 
* This is I In Sei * againſt a Prior, out of a Recovery had againſt his 
miſprinted, Predeceſſor, the Writ ſuppoſed that prac: had againſt the then 
and ſhould Prior; and adjudg'd a good Writ, without Putting a Diverſity in the 
be N Name of Baptiſm of the Defendant and of his Predeceſſor; for by the 
8 tunc Priorem, and * hunc Priorem, they ſhall be intended diverſe Per- 
ſons. Thel. Dig. 99. lib. 10. cap. 9. S. 14. cites Hill. 17 E. 3. 1. 
Thel. Dig. 12. Quare Impedit ad Prabendam de Moreton Majorem in Eccleſia, &c. 
104. 119.10. It js adjudg'd that Majorem ſhall have Relation to Præbendam, and not 
WET 4- co Moreton. Thel. Dig. 101. lib, 10. cap. 10. S. 6. cites Trin. 18 E. 
29. | | 
3 1 The Writ by one Præcipe was of Land in Brugh near Wingfield, and 
the other Præcipe of Land in cadem Villa &c. The Opinion of the Court 
was that it ſhall abate ; for eadem Villa thall have Relation ro Wingheld, 
Thel. Dig. 101. lib. 10. cap. 10. S. J. cites Trin. 20 E. 3. Brief. 35 1. 
14. The Writ was in Villa de Pontefracto V. and C. And held good 
without ſaying Villis; for Villa ſhall have Relation ro Pontefracto only, 
and not to the other Vills. Thel. Dig. 101. lib. 10. cap. 10. S. 8. cites 
Trin 30 E. 3. 3. | 8 gl 
15. In Formedon the Writ was of a Gift made to Fo. and Fa. his Feme 
and that after the Death of the aforeſaia Fo. and Fa. without faying his 
Feme, and yet adjudg'd good; for it cannot have Relation to any other. 
Thel. Dig. 101. lib. 10. cap. 10. S. 9. cites Hill. 31 E. 3. Brief 326. 
16. Scire Facias out Fl a Recopnizance againſt a Tertenant, the Writ was 
Ouare Pred ſumma de terris ſuis levari non debeat, and held good; for 
ſais ſhall have relation to his Lands which were the Conuſor's, and fo it 
ſhall be intended. Thel. Dig. 1or. lib. 10. cap. 10. S. 16. cites Mich. 
3X. 4..48... 3 | 
Thel. Dig. 17. Treſpaſs the Writ was Pone per vadios Abbatem de NM. & A. & B. 
101. Iib. 10. converſos ejuſdem domus, where domus is not in the Writ before; Judgment 
5 Cs is of the Writ, becauſe 2t is not converſos ejuſdem Abbatis. Finch ſaid all is 
E. 3. z. and One, and awarded the Writ good. Br. Brief, pl. 135. cites 38 E. 3. 8. 
13K: 3. 18. In Treſpaſs by an Abbot of Goods taken in the time of Vacation, and 
the Writ was ad exheredationem eccleſiæ prædict. And adjudg*d good not- 
withſtanding that no Church is named ; tor it ſhall have Relation to the 
Abbot who was named before. Thel. Dig. 102. lib. 10. cap. 10. S. 17. 
cites Mich. 18 E. 2. Treſpaſs 237. and ſays ſee 38 E. 3. 9. 
19. A Feme ſhall be intended to be of the ſame Vill which her Baron is " 
and ſo ſhall a Commoign of an Avbot, and Parſon of a Church. Thel. Dig. 
100. lib. 10. cap. 9. S. 20.cites 3 H. 6. 3 1. ) H. 6. 1. and 10H. 6.8. 


——— "—_ 
. 


S. P. Br. 20. By Default in the Count the Writ ſhall abate per Cotteſmore, and 
Count, pl. nor denied, quod nora. Br. Count, pl. J. cites 3 H. 6. 41. 


H. 6.18 & 4 E. 4. 14. accordingly, and not denied, quod nota, Br. Count 
8," far. Count, pt. 14 cner ... 8 accordingly. Br. Count, pl. 24. 
cites S. P. 35 H. 6. go. S. F. Br. Brief, pl. 247. cites 38 H. 6. 1. — 8. P. Br. Brief, pl. 2 54. 
cites 39 H. 6. 7.— S. P. in Writ of Right, Quare Impedit, or other Actions, per For- 


{cue and Hengeſton & nullus negavit, and it ſeems ro be clear Matter, for there is no other Judgment 


for Default in the Count, but quod Petens or Querens Nihil Capiat per breve, and the other that eat inde 


ſine die, quod nota bene. Br. Brief, pl. 413. cites 31 H. 6. 15. S. P. Br. Count, pl. 8. cites 9 H. 6. 
10. S. P. Br. Brief, pl. 38. cites 35 H. 6. 36. S8. P. Br. Brief, pl. 395. «Li 21 E. 4 ba 64. 
—8. P. And he ſhall not make a new Count. Br. Brief, pl. 488. cites 17 E. 4. 7. N 
ſhall he amend his Count. Br. Count, pl. : 3. cites 31 H. 6. 15. Es 
join in Count, and ſome are able to 


As in Monſtraverunt, where ſeveral join, as they may, and they alſo 
bring the Action, they being frank, and others not, by reaſon they arc Villeins, there the Count ſhall abate 
Br. Brief, pl. 223. cites 39 E. 3.6, A 


the Wrir, quod nota, per Belk. J. quod non negatur 
21. Writ was againſt Margaret who was Wife of T. F. of Norton Davy &c. 
And it was held by Babbington, that the Vill of Norton Davy ſhall have 


„ pl. 7. cites 3 H. 6. 1 


— — 


Relation to the Fee who is ſued, aud not to J. F. Quzre. Thel. Dig. 101. 
lib. 
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Abatement. 21 


cc 


lib. xo. cap. 10. S. 12. cites Mich. 4 H. 6. 4. but ſays the contrary is ad- 
judg'd in an Indictment, Hill. 9 E. 4. 50. $f 
22. The Writ was of Land in A. B. and C. in Inſula de N. and held that 
C. only ſhall be intended to be in Infula de N. Thel. Dig. 100. lib. 10. cap. 
9. S. 19. cires Mich. ) H. 6, . , cd 5 
23. And the Chancellor of Oxford ſhall be intended commorant there. 
Thel. Dig. 100. lib. 10. cap. 9. S. 20 cites 8H. 6. 38. W SE ol 


24. Scire Facias out of a Fine againft Richard Abbot of N. and by the 
Writ the Demandant intitled himſelf by one Richard Stile, and afterwards 
in the Percloſe, he made himſelf Cin and Heir to the ſaid Richard, and 0 
held ſufficient Intendment enough that the faid Richard ſhall have Re- 
lation to Richard Stile and not to Richard Abbor, who is alive. Thel. 
Dig. 100. lib. 10. cap. 9. S. 30. cites Hill. 8 H. 6. 29. = 
25. In Treſpaſs ot Battery of his Servants, Ita quod negotia ſua remanſe- 
runt infecta at ſuch a Place &c; without ſaying in what County, and held. 
good; tor it ſhall be intended in the ſame County where the Battery was. 
Thel. Dig. 100. lib. 10. cap. 9. S. 26. cites Mich. 20 H. 6. 15. 
26. Treſpaſs of Goods carried away in D. and S. and did not ſhew what 
was carried away in the one and what in the other, and yet well. Br. Faux 
Latin, pl. 4. cites 20 H. 6. 9. W a AFTER 
27. So of Præcipe quod reddat in A. and B. and did not ſhew how much 
in the one and how much in the other, quod nota, Br. Faux Latin, pl. 
4. cites. 20 H. 6. 9. V TO l X. 0 
28. Where Writ is brought of Land in 3 Vills, Parcel ſhall be intend- 
ed to be in each Vill. Thel. Dig 100, lib. 10. cap. 9. S. 22. cites Mich. 
STR 8 | | 5 28 | 
: 29. So in Replevin the Defendant demanded Fudgment of the Court, be- S. P. Br. 
cauſe no Place is ſhewn where the Taking was, and a Space was left; and Count, pl. 


{ 


becauſe it was entered the laſt Term, therefore Judgment was, that the H. C 18 8. 
Writ abate. Br. Count, pl. 24. cites 35 H. 6. 40. 44414 
| | | 3 accordingly. 


S, P. Br. Count, pl. 6. cites 4 E. 4. 14. 


zo. In Scire facias to execute a Fine, the Tenant ſhall be intended Party, 
or privy to the Fine, if he does nor allege the contrary, Thel. Dig. 100. 
lib. 10. cap. 9. S. 25. cites 36 H. 6. 18. | 

31. So in forcible Entry, the Defendant in another Term demanded 
22 of the Count, becauſe the Certainty of the Land, as 12 Acres of 

and, 4 Acres of Meadow, and the like, is not alleged; and therefore 
the Wrir was abated, and cannot be amended ; for it was counted of 
another Term. Br. Brief, pl. 247. cites 38 H. 6. 1. | 

32. In Replevin, the Plaintiff in his Count ought to ſhew the Place where 
EY | the Defendant took the Beaſts, but not in the Writ ; and if he miſtakes the 
o | Place, ſo that the Count ſhall abate, the Writ ſhall abate ; Per Brian Ch. J. 


© quod non negatur. Br. Briet, pl. 395. cites 21 E. 4. 93. 64. 
= 33. A Plaint in a Court Baron was againſt two jointly, for taking the 


7 Plaintiff”s Goods,” and he removed the Plaint by a Recordare jointly, as the 
We | Plaint is, and after counts of taking his Goods ſeverally; and ſo varies from 
the Plaint and the Recordare alfo. Adjudged that the Writ abate. 
Hetl. 76. Hill. 3 Car. C. B. Wimberley v. Taylor & al. 
34. In a 2uod ei deforceat in Nature of a Writ of Right, the Count was 
of 20 Acres of Fampna & Brueria, which ought to have been ſhewn 
certainly: And this was aſſigned tor Error; but held to be well enough, 
tor Jampna & Brueria are not intended Lands of ſeveral Sorts, bur one 


and the ſame Land. C. Car. 178. pl. 2. Hill. 5 Car. Gryflyth v. 
Jenkins, 
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(Q) By Want of a Forepriſe, or Exception. 


S. P. Br. 1. L oOrepriſe ſhall not be made in Præcipe quod reddat, but of a thing 
Brief, * which lies in Præcipe; and therefore where a Man demands the 
Neziter Manor aforeſaid, with the Appurtenances, and an Advowſon is appendant, 
fol. 229. and it needs not any Forepriſe; for Advowſon does not lie in Præcipe. Br. 
4 E. z. . Brief, pl. 421. cites the Regiſter, fol. 229, 6 
2. It Forepriſe does not expreſs where the Land forepriſed lies, the Writ 
ſhall abate, as in D. or in the fame Manor. Br. Brief, pl. 539. cites 
Fitzh. Brief 7 10. 1 LS 
3. Where a Manor, except 20 Acres, is in the County of E. and the 20 
Acres is in the County of H. the Demandant may demand the Manor in the 
County of E. except 20 Acres in 8. Per Priſot, quære how the 20 Acres 
ſhali be demanded. Br. Brief, pl. 538. cites 33 H. 6. 4.— and fee better, 
„I | | 5 
8. P. Br. 4 If a Man brings Aion of a Manor whereof Part is in another County, 
Brief, pl. or in Wales, or ia the . Ports, and does not make Forepriſe of this 
| ago. —_ 36 Parcel, all the Writ ſhall abate, Br. Faux. de Recov. pl. 15. cites 36 
30:3” H. 6. 30. Per Taverner. „ TY 
Br. Tracks 5. It Afpſe or Præcipe quod reddat be brought of the Manor in A. and B. 
* _ the Defendant may ſay that two Acres of it extends into C. not named in the 
"C Brook Writ, Judgment of the Writ ; and becauſe he makes no Forepriſe, the 
re Writ thall abate. Br. Brief, pl. 330. cites 5 E. 4. 103. * 
inde ; for it . 0 | 
rat that he by this ſhall recover ＋ tru which is in the two Vills ; and ſuch Gift by Feoffment or 
Fine, ſhall give only that which is in the two Vills., 2 8 


1 6. Where a Mas brings Action againſt me of the Manor of D. in D. and 
he himſelf, or another Man is ſeiſed of Parcel of the Manor in the ſame Vill, 
there he ought to make Forepriſe ; but if he demands the Manor of D. in 
D. he ſhall not make Forepriſe of that which is in another Vill; Per 
Brian. The Reaſon ſeems to be becauſe it is not in Demand, and it is in 
vain to ſorepriſe that which is not demanded. Per Littleton, The Writ 
is not good to demand the Manor of D. in D. except an Acre in S. and 
at this Day Danby, Littleton, and Needham held, that it is no Plea ; 
but Moyle and Choke contra. Br. Brief, pl. 216. cites 9 E. 4. 6. 

7. Treſpaſs upon the Statute of 5 R. 2. ubi ingreſſus non datur &c. of 
entring into the Manor of D. in S. the Defendant ſaid that go Acres Parcel of 
the Manor is in D. judgment of the Writ ; & non allocatur ; for nothin 
ſhall be recovered but Damages, and no Franktenement ; and Forepriſe 
cannot be made in Action of Ti 255 as in Præcipe quod reddat; and there- 
fore he was awarded to anſwer. Br. Brief, pl. 3 1. cites 10 E. 4 10. 

8. A Man brought Writ of Vaſte, and declared of a Leaſe of a Manor; 
and the Defendant ſaid, that the Leſſor was * of the Manor, except three 
Acres, and leaſed, and ſo he ou ght to have a Writ with Forepriſe ; & non 
allocarur, becauſe i goes in Bar for this Parcel. But Brooke ſays, the 
Reaſon ſeems to be, uſe.no Land is in Demand. - Contra where Land 

is in Demand. Br. Brief, pl. 316. cites 5 H. J. 7. F 


(R) For 
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(R) F or Default of Suppoſal of Property &c. 8 
Writ; and what ſhall be ſufficient Suppoſal. 1 


I. RI T of Treſpaſs, of entering into his Manor; and that they 
took a Writing, and tore it &c. without ſaying Scriptum ſuum, 
nor that it was taken out of the Poſſeſſion of the Plaintiff; and yet adjudged 
a good Writ, Thel. Dig. 109. lib. 10. cap. 18. S. 1. cites Mich. 1 E. 3. 
24 Regiſt. 106. But ſays, it ſeems Hill. 2 E. z. 29. That the Plaintiff 
by his Count, ought to ſne that the Remainder of certain Land was in- 
%% . YE He wy: 
2. In Replevin the Writ was brought by an Executor de quodam bout ip- 
fins Ro. Executoris capto &c. and adjudged good. Thel. Dig. 109. tb, 
Io. cap. 18. S. 2. cites Mich. 24 E. 3. 46. 8 Fn 
3. The Property of the Thing taken tortion/ly ſhall be intended to be in 
the Taker. Thel. Dig. 109. lib. 10. cap. 18. 1 cites 27 Aff. 64. and 
1 H.. x wo ern e ve i 
4. In ße by the Prior of the Hoſpital of St. Jo. the Writ was aq Writ of * 
exhæreditatiouem domus & hoſpitalis prædict. and held good, without fay- 3 ad 
ing Hoſp. Eccleſiz prædict. Thel. Dig. 109. lib. 10. cap. 18. S. 15. cites tionen 
Mich. 42 E. 3.21. YT. 7 8 | | „ cleſiæ was 
| | held good. Thel. Dig. 109. lib. ro. cap. S. S. 6. 


5. Writ of Treſpaſs was brought by a Prior, Puare bona & tatalla Thel. Dig 
domus dictæ etc leſſæ fancti Cuthberti & Nicholai prædeceſſoris nune prioris eg —— * 
tempore prædiek. Nicholai Ke. Thel. Dig, 109. lib, 70. cap. 78. S. 5. P05 be 
cites Mich. 47 E. 3. 23. We WE gr EN On 

| f 5 4 Mich. OF. 
4. 35. is that Writ brought by Succeſſor of Goods taken in the Time of the Predeceſſor is good with 
theſe Words, Quare bona domus & eccleſiæ cepit &c. as it is uſed of Goods taken im the Time of Va- 
cation, and not to ſay Bona prædeceſſoris &c. and cites Mich. 18 E. 2. Treſpaſs 237. 42. 


6. And ſo of Trees cut in the Time of the Predeceſſor, the Writ ought 
to be Quare Arbores domus & eccleſiz &c. Thel. Dig. 109. lib. 10. 
cap. 18. S. 6. cites Mich, 2 H. 4.4. 7 E. 4. 15. 9 E. 4. 35. Regiſter 101. 
96. Tempore E. 1. Treſpaſs 242. | 3 
J. In Treſpaſs the Writ was Ouare quand. bagga cum 20 lib. in pecunia Detinue cr 
numerata in eadem bagga cont' cepit &c. and it was held that the Wrir a Bag, . 
was not good, becauſe it is not ſuppoſed to whom the Property of the 3 oo 
Bag was. Thel. Dig. 109. lib. 10. cap. 18. S. J. cites Mich. 13 H. 4. 11. was main. 
But contra it was held Hill. 19 H. 6. 48. win'd, with- 
a | : | | out laying 
that the Bag was ſeal'd, by which it appears that the Property of the Bag and Money is in the 25 . 
And ſo it is not of Money baii'd to keep. Thel. Dig. 109. lib. 10. cap. 18. S. 9. cites Mich 13 
. 6, 20. | 


8. Writ of Treſpaſs by Church-wardens, Quare bona & catalla paro- 
chianorum in their Cuſtody being, ceperunt &c. and held a good Writ. 
Thel. Dig. 109. lib. 10. cap. 18. S. 13. cites Trin. 8 E. 4. 6. 

9. Writ of Treſpaſs was maintain'd Quare domum intravit, and one 

Goſhawk and one Hawk, of the Goods of the Plaintiff, taken and carried 
away. Thel. Dig. 109. lib. 10. cap. 18. S. 16. cites Trin. 16 E. 4. J. 
10. Writ of Treſpaſs Quare clauſum ſuum fregit, and 4 young Goſbawks And fo is | 
in their Neſts being, pretii ſo much &c. cepit & aſportavit &c. ad- Writ ue 
judg*d good, without ſaying that they were reclaim'd or tame, and clauun te 


- . . ir, and. 4 
held good. Thel. Dig. 109. lib. 10. cap. 18. S. 11. cites 14 H. 8. 3 
Regiſter 93. | Air pi 
fas cebit & 


But Writ Quare 6 Damas apud B. inventas cepit &c. is not good, without ſuppoſing the breaking 


of 


* 


24. Abe 


© 
PI 


of the Cloſe or Park &c. Thel. Dig. 109. lib. 10. cap. 18. S. 11, cites Trin. 22 H. 6. 76. 43 E. 
3. 24. 
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(8) For want of ſetting forth the Price or Value of 
the Thing. And what ſetting forth 1s good. 


N 1. DRetium ferarum may be ſhewn in the Count, and the Count not 
| the worſe ; per Opinionem. Thel. Dig. 109. lib. 10. cap. 19. S. 2. 
cites Mich. 5 E. 3. 233. Ss 4 51 | 
2, Writ of Annuity was maintain'd of 8 Robes, without putting the 
Price of them in the Writ. Thel. Dig. 109. lib. 10. cap. 19. S. 3. cites 
17 E. 3. 48. 73. | e 
3. The Writ of Treſpaſs was, that he had arreſted, Vi & Armis, cer- 
tain Wool &c. and detain'd it till the others were bound to the Defen- 
dant in 121. for the Deliverance & c. and 8 good, without putting 
the Value of the Wool in the Writ. Thel. Dig. 110. lib. 10. cap. 19. 
S. 4. cites Paſch. 29 E. 3. 41. 11 H. 4. 31. 5 | 
EE; 4. A Sack of Wool, Price 1008. was demanded by Writ, where in 
the Specialty there was not any Price, and yet adjudg'd good; for a 
Man ſhall not have Writ to demand a Cbattel without putting the Price in 
the Writ. Thel. Dig. 110. lib. 10. cap. 19. S. 5. cites Trin. 29 E. 
58 | | 
: 5 In Writ of breaking of a Warren, and of taking Partridges or 
Pheaſants, a Man ſhall not put any Value to them, nor of a Couple f 
Hounds &c. Thel. Dig. 110. lib. 10. cap. 19. S. 14. cites Paſch, 8 E. 
4. 5. Paſch. 43 E. 3. 14. „ 
6. In Tre paſs of taking Gold and Silver, a Man ſhall not put any 
Value. Thel. Dig. 110. lib. 10. cap. 19. S. ). cites Trin. 46 E. 3. 15. 
. "Te. _ 110. lib. 10. cap. 19. S. 9. ſays it is held Mich + 
4. 30. and Hill. 8 H. 5. 5. That where Goods are taken, and the Plaintiff 
has them back again, in Writ to be brought tor this Treſpaſs, a Man 
ſhall not put the Value of the Goods; for the Form is Quod cepit & de- 
tinuit per tantum tempus &c. and cires the Regiſter 94. 95. 96. 9 1ũ1. 
8. In Treſpaſs the Writ was Onare cepit 12 Oxen in one County, and 
chaced and impounded them in another County; by which 6 of the Oxen, 
Price 3 l. died of Hunger &c. And the Writ was abated, becauſe the 
Price of all the Beaſts was not in the Writ. But the next Day ſuch 
Writ Ouare 112 Sheep fugavit from one County into another, & impar- 
cavit, by which 20 Price 20 s. interier' &c. was adjudg'd good, becauſe 
there was not (cepit ) in the Writ ; tor in the firſt Writ the Property was: 
intended to be out of the Plainriff by the raking &c. Thel, Dig. 110. 
lib. 10. cap. 9. S. 8. cites Hill. 1 H. 5.3. 44 E. 3. 20. | 
And fo 9. Where the Writ is de averiis, or of any Beaſts certain taken, it ſhall 
where the he Precii tantum. And where it is * de Bonis & Catallis, it ſhall be ad 
baba "o. Valentiam. Thel. Dig. 110. lib. 10. cap. 19. S. 10. cites Paſch. 21 H. 6. 
| out Life, and 43. and ſays, See the Regiſter agreeing with this Opinion. 
— Words, as Corn, Graſs, Trees, Hay, Germina &c. it ſhall be ad Valentiam. But if it be of 
things certain and ſpecial, as ſo many Quarters of Corn, ſo many Loads of Corn, ſo many Oaks, one 
Ship taken, one Milſtone, and ſuch like, the Writ ſhall be Pretii; and it ſeems that it ſhall be /o where 
the Writ is for any thing by Number, Meaſure, and Weight, or a certain Millſtone, Thel. Dig. 110. 
*. N. W io of Detinue de Bonis & Catallis ſhall be ad Jalentiam. Thel. Dig. 110. lib. 10. cap. 19. 
8. 6. cites Hill. 33 E. 3. Br. 913. c 
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10. Thel. Dig. 1 10. lib. 10. cap. 19. S. 11. ſays the Regiſter, Fol. 
94. is of a Writ de Piſcar' in ſeperali Piſcaria &c. & herbam falcaverunt 
5 | | &c. & herbam illam ac piſcem ad valenc* 109 s. ceper? &c. 
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11. And Writ Quare clauſum fregit & 3 pullos eſperviorum ſuorum pre- 5 
tii ſo much, or tot caniculos ſuos pretii &c. cepit &c. Thel. Dig. 110. 

lib. 10. cap. 19. S. 12. cites Trin. 22 H. 6, 67. 10 E. 4. 15. Regiſter 

n In Writ of Treſpaſs of Charters and Writings in a Cheſt contained 
8c. a Man ſhall not put any Value of the Cheſt, Thel. Dig. 110. lib. 10. 
cap. 19. 8. 13. cites Mich. 20 E. 4. 29. Regiſter 95. 


(T) By Want of Form, 


RIT Original, which wants Form, ſhall abate ; for it is made in Br. Faux 
the Chancery, and pleadable here. Contra of Writ judicial, as Latin, pl. 94 

Scire facias ; for if this wants Form, and has Matter ſufficient, it is 8 
good; and therefore Deſcendere deber, inſtead of Executionem habere —8. P. Br. 
non deber, is not material. Br. Scire facias, pl. 18. cites 31 E. 3. 13. Scire facias, 


5 | 5 I. 129, cites 
4 H. 6. 3.—— Br. Faux Latin, pl. 48. (bis) cites 8. C. Thel. Dig. lib. 10. cap. Tl S. 6. cites 
8. C.- And Ibid. 116. lib. 10. cap. 26. 8. 19. cites S. C. 


2. In Mortdanceſtor of 2 Acres of Land, and the Moiety of an Houſe 
&n. as the Order is to demand the intire Thing before the Parts of any 
thing, yet in the Clauſe to make the View the Houſe ſhall be firſt 
named before the Land, becauſe the intire Houſe ſhall be pur in View. 
Thel. Dig. 104. lib. 10. cap. 12. S. 3. cites Hill. 16 E. 3. 650. II Aſſ. 
21. and 12 H. 4. 19. | i 
3. In Formedon the Writ was, And that after the Death of the aforeſaid Thel. Dig. 
Alice and ohn, the Donees, where it ſhould be after the Death of the 104. lib. 10. 
aforeſaid John and Alice; and therefore the Writ was abated. Br. Faux . ug. S. 5: 


f . 6. cites 
Latin, pl. 3. cites 3 H. 6. 33. S C. 

: Thel. Dig. 
116. lib. 10. cap. 26. S. 19. cites S. C. Br. Faux Latin, pl. 48. (bis) cites S. C. 8. . 2 


Le. 59. Hughes's Caſe. But in Scire facias upon Recovery of Damages the Name of the Feme was 
before the Name of the Baron; and it was of a Recovery by the Feme dum ſola fuit; and Exception taken, 
& non allocatur ; for MWrit judicial ſhall not abate for Want of Form, if it has Matter ſufficient. 
Br. Scire facias, pl. 129. cites 4 H. 6. 3. Thel. Dig. 116. lib. 10. cap. 26. S. 19. cites 8. C. 


$ in Scire facias againſt Baron and Feme of Damages recovered againſt the Feme dum ſola fuit ; and yet 
the Writ did not abate. Br. Brief, pl. 206. (208) cites 4 H. 6. 3. 4. 


4. In Writ againſt Heirs, Executors &c. they ought to be named Heir 
or Executor &c. in the firſt Name, and not in the Alias diatus. And fo 
the Addition by the Statute ſhall be put in the firſt Name &c. Thel. 
Dig. 104. lib. 10. cap. 12. S. 7. cites 30 H. 6. 5. 32 H. 6. 33. 5 E. 4. 
142. 1” jp 
* Writ of Diſceit ſhall not abate for Form, if it hath Matter of Sub- 
ſiſtence. F. N. B. 95. (E) Marg. cites 19 H. 6. 50. 

6. Tho), by good Order, the mo/# wort hy ſhall have the Precedency, and 

ſhall be preferr'd before the leſs worthy, and a Thing intire ſhall be pre- 

ferr d before Part Sc. yet if the ſaid Order be not preciſely purſued, the 
Judges will not abate the Writ, or Count, for it. 11 Rep. 55. b. Mich. 

12 Jac. in Savil's Caſe, alias Hammond v. Savil. | 
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(C) By Omiſſions in the Writ. 


1. IN Raviſoment of Ward by Guardian in Socage, the Writ was, Cum 
Cuſtodia terr & Hered Ec. ad ipſum pertinet &c. and concluded 
that he ravithed the Heir only, without ſuppoſing any Ejectment of the 
Land; and yer held good. Thel. Dig, 113. lib. 10. cap. 23. S. 4. cites 
Mich. 4 E. 3. 163. 3 ä 
Sy in Treſ- 2. In Aſſiſe of Common of Turbary in O. it is no Plea, that there are two 
pa/sin Dit O.'s in the ſame County, and none without Addition, Judgment of the Writ; 


dy, Ln © tor the Plaintiff ought to recover by View of the Furors ; fo that the Re- 


there are 2 covery ſhall be in the Vill where the View was made; and fo the Writ 

D., and was awarded good. Br. Brief, pl. 258. cites 5 Aſſ. 9. | 
none Without 5 | . | 
Addition; tor if he be guilty in the one or the other, it is ſufficient, and it was pleaded to the Writ ; and this 
by reaſon of the Yiſne, as it ſeems. Br. Brief, pl. 13. cites 9 H. 6. 5.—8. P. But if he has uſtification 
in any of the 2, he may plead it, * hoc that be is guilty in the other; and the ſame in Aſſiſe or Ac- 
count. Contra in all other Actions. Br. Brief, pl. 341. cites 3 E. 4. 26. And ſays, See 2 E. 4. 10. not 
adjudged; but that 9 H. 6. 5. it is no Plea. Ibid. | 

So it is agreed, That in Waſte in A. and B. it is no Plea to the Writ, that there are 2 4's, and none 
evithout Addition ; for he ſhall recover by View of the Jury. Br. Additions, pl. 7. cites 9 H. 6. 42. 

So in Debt upon a Bond the Defendant imparl'd, and at the Day ſaid where he is named J. S. of D. 
that there is Over D. and Nether D. &c. Judgment of the Writ ; and Per Cur. he is eſtoppꝰd by his own 
Bond, and yet Attorney ſhall have the Plea; for he is compellable to make his Warrant according to 

the Writ. Br. Brief, pl. 378. cites 18 E. 4. g.——But M. 21 E. 4. 51. contra. Ibid. © . 
But in Forger de Faits brought in London of Tenements in S. in the County of D. Over D. and Nether 
D. and none without Addition, is a good Plea, by reaſon of the Viſne; for if the Defendant ſays that 
the Plaintiff was never ſeiſed of the Tenements, the Viſne ſhall be of S. Br. Brief, pl. 400. cites 10 H. 


6. 5. 


But Writ 3. Ouare impedit for the King againſt Electum Confirmatum Herford; 

_ wasabated and held good, notwithſtanding that an (G) was wanting between Elec- 
oy (e) tum & Confirmatum. Thel. Dig. 94. lib. 13. cap. 6. S. J. cites Trin. 
between the 18 E. 3. 29. and ſays, See 4 H. 6. 1. accordingly. 


Name of 


2 | | 
ills. Thel. Dig. 94. lib. 10. cap. 6. S. 7. cites 39 E. 3. 25. 
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4. In Aſſiſe of Rent- charge, if all the Tenants of the Tenements charged 
are not named in the Writ, the Writ ſhall abate; and it is a good Plea 
that ſuch a one is Tenant of Parcel not named, Judgment of the Writ; 
and fo it appears very often elſewhere. Br. Brief, pl. 280. cites 22 Aſſ. 
10. 

- 5. Debt upon a Bond; a Space was leſt in the Count for the Place of the 
making of the Bond, and the Plaintiff would have put it in, in another Term, 
and was not ſutfer'd, but the Writ was abated. Br. Brief, pl. 482. 
cites 4 E. 4. 14. TT 1 158 

6. Præcipe &c. was dated 12th Day of May, and Me- ipſo was want- 
ing, and therefore the Writ was abated without being amended by the 
Statute of 14 E. 3. quod nota. Br. Faux Latin, pl. 100. cites 24 E. 

4 6 , 2 ; 

Contra if leſs 5 W Annuity. The Writ was againſt F. N. Chantor of the Chapter of Ex- 
— 1 ;, eter, where the Specialty was F. N. Chantor of Exeter, and yet this Excep- 

the Special tion not allow'd ; tor the Writ ſhall nor abate for the Surpluſage. Br. 

Note the Diſ- Nugation, pl. 6. cites 40 E. 3. 3. | 


ference ; Per | ni | | 
2 For the ſame Year Fol. 14. the Bond was that John Prior of D. was bound, and the Writ was Prior 


of D. only, [without John.] And the Opinion was that the Writ ſhall abate for the Variance, Ibid. 


N F 
ene, SB 
n * re 

TTT 

ALAS: 33 T6: 34 
« © IN 


8. In Treſpaſs de Averiis caruce capt, this Clauſe was wanting in the 
Writ, E interim averia illa delillerari facias &c. and yet held good. Thel. 
Dig. 94. lib. 10. cap. 6. S. 24. cites Hill. 33 E. 3. Brief 915. 


9. In 
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9. In Writ ot Scire Facias tor the King (ii) was left out in the Clauſe 

and habeas thi dom, by which it was abated. Thel. Dig. 94. lib. 10. cap. 

6. S. 10. cites Mich. 33 E. 3. Brief 918. . 
10. Waſt againſt an Executor, the Percloſe was that the ſame Execlitor 

did Waft, without a proper Name, and well, and he counted that he leaſed 

ro the Teſtator. Br. Brief, pl. 140. cites 38 E. 3. 1). ; 
11. And becauſe the Writ was againſt A. as Executor of the Leſſee, 

where he was Executor of the Executor of the Teſtator, the Writ was 

abated upon Exception thereof. Br. Brief, pl. 140. cites 38. E. 3. 17. 

12. Debt againfi F. H. of C. and J. came and pray'd that the Plaintiff 

count againſt him, and the Plaintiff ſaid that his Suit is againſt F. C. the 

younger, and he who appears is F. C. the elder, and after the Plaintiff ſaid 

that his Suit is againſt F. H. of South C. and he who now comes is of C. and 

becauſe South was not in the Writ the Writ was abated. Br. Default. pl. 

48. cites 39 E. 3.5: _ 
13. Formedon of Land given to F. of B. &c. and that after the Death 

of the aforeſaid F. B. &c. And it Was challenged becauſe the Premiſes 

were J. of B. and the Subſequent is J. B. and of is omitted, and yet the 

Writ awarded good; tor this Word aforeſaid F. B. reſolves that it is the 

ſame J. of B. who is named in the Writ before. Br. Brief, pl. 228. cites 

** in Writ in the Clauſe N, fecerit, Niſi was left out, by which it 

was abated. Thel. Dig. 94. lib. 10. cap. 6. S. 13. cites Hill. 46 E. z. 3. 

in MS. Brief 595. : | = 
15. Treſpaſs upon the Cafe upon an Aſſumpſit ought to contain the S. P. Not- 

Place where the Aſſumpſit was made, and otherwiſe the Writ ſhall abate withſtanding 

by Plea of the Party. Br. Brief, pl. 511. cites 48 E. 3. 6. and that the 3 | 

Regiſter is accordingly. Chant, 3 BOP 

| nota. Br, 


Action ſur le Cafe, pl. 24. cites S. C. 


16. Annuity was brought by F. M. againſt the Provoſt of the College of Br. Vari- 
D. and the Decd was diſcreto viro Magiſtro Fohanni, and theſe Words ànce, pl. 34. 
diſcreto viro Magiſtro omitted, Judgment of the Writ and the Defendant rage 1 
awarded to anſwer. And it was granted by Name of the Provoſt of D. with- of = go” 
out other Name, and therefore the Defendant demanded judgment of the Dieien 
Writ. Per Hull, it foall be named in the Count what Name of Baptiſm he made to the 
has, and if an Abbot be bound in 20 l. with Aſſent of his Covent and 3 
dies, Action may be brought againſt the Succeſſor accordingly, and he of the DiC. 
declare the Name in the Count. Br. Brief, pl. 125. cites 12 H. 4. 5. ſeiſee ſhall 


| | be in the 
Writ, by which Trem. declared the Name of Baptiſm certain &c. Br. Brief, pl. 125. cites 12 H. & 5. 


1). Aſiſe by the Prior of D. and made Title to certain Wheat by Pre- 
ſcription as Parſon of P. and becauſe that he was not named Prior of D. 

Parſon . N of P. the W rit was abated by the Opinion of the Courr, 
tor Default of the Name of Parſon. Br. Brief, pl. 127. cites 12 H. 4. 21. 

18. Præcipe F. Maſter or Warden of the College of C. and the Percloſe $ of 7. Eart 
was, & ſummoneas he aforeſaid Maſter without ſay ing Warden &c, And 10 Hand ſuch 
well. Br. Brief, pl. 431. cites 7 H. 6. 13. like. Br. 

19. In Scire Facias upon a Fine, the Defendant pleaded to the Writ be- ** 
cauſe it is brought againſt Richard Abbot, and the Plaintiff convey d the 
Title to himſelf by Richard F. and in the Percloſe he was made Heir of the 
aforeſaid Richard, which may be intended the Defendant, and therefore 
the ſurname ought to have been named in each Place, Per Cotton Juſtice, 
he to whom he makes himſelf Heir is dead and Richard the Defendant is 
alive, and ſo the Writ has ſufficient Inteatment, and fo the Writ good, 
quod nota, Br. Brief, pl. 171. cites 8 H. 6. 27. | 


20. In 
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Abatement. 


Fo in Scire 
Facias out 
of a Reco- 
very of a 
Manor, to 
bade Execu- 


tion in A. and | 
B. the Tenant demanded Judgment of the Writ; for the Manor extends into A. B. and C. Per Brian, 


This is no Plea; for it ought to agree with the Recovery or Fine whence it iſſues. Br. Brief, pl. 315. 
cites 4 H. 7. | | | 


Treſpaſs 


againſt J. S. 


of M. Ex- 
ception was 
taken, that 


M. is a great without Addition, he ſhall not ſhew in which of them he dwells. Br. 


Place, con- 
taining in it 


ſeveral Villt, and therefore the Defendant ought to be named of one of them, Judgment of the Writ ; 
and no Plea, per tot. Cur, becauſe he does not name of which Vill he is, ſo that the Plaintiff may have a 
better Writ ; quod nota, Br. Brief, pl. 353. cites 5 E. 4 1.—— Br. Brief, pl. 483. cites S. C. 
In Debt againſt F. N. of the Pariſh of N. and there were 4 Vills in the ſame Pariſh, and becauſe he did 
not ſhew of which Vill, therefore the Writ was abated. Br. Brief, pl. 459. cites 22 E. 4. 2. and 22 H. 
6. 41. 42. and 35 H. 6. 30. in Treſpaſs. | | 


was abated. Thel. Dig. 94. lib. 10. cap. 6. S. 1. cites Trin. 2 E. z. 


20. InWaſte in A. and B. it is a good Plea to the Writ, that A. is a 
Hamlet of B. and not à Vill by itſelf ; per Cur. But per Paſton, he ſhall 
ſay in this Caſe that No ſuch Vill. Br. Additions, pl. 7. cites 9 H. 
6. 42. | 

3 1. Recordari Fac ws) wages directed to the Mayor and Bailiff of D. 
is good, without naming their proper Names, and ſo are all the Certioraries 
in London, to the Mayor and Sheriffs, and the Writs of Right in the 
Huſtings. Br. Brief, pl. 237. (bis) cites 14 H. 6. 21. | 

22, ref aſs upon 5 R. z. that the Defendant enter d into the Manor 
of C. &c. Catyſ. pray'd Judgment of the Writ; for the Manor extends 
into C. and V. and therefore thall ſay accordingly, and yet the Writ is 
good by Award, and ſo in Præcipe quod reddat. Br. Brief, pl. 346. 
Cites 4 E. 4. 15. | 


7. 


— 


23. Debt againſt F. N. of the Pariſh of S. The Defendant ſaid, that 
there are 3 Vills in the ſame Pariſp, and he dwelt in one of them, and a good 
Plea; and yet he did not ſhew in which of them he dwelt. And per 
Moyle, where he ſays that there is Over D. and Nether D. and none 


Brief, pl. 483. cites 4 E. 4. 39. 


24. In Replevin, if the Defendant in Scire Facias ſays that the Plain- 
tiff in Scire Facias is a Knight not named Knight, Judgment of the Wrir 
he ſhall not have the Plea after a Continuance, tho' it be a Continuance 
given between the Parties by the Court, Quia Curia nondum adviſatur de 
Fadicio ſuo inde reddendo, ideo dies datus eſt partibus predict. hic &c. 
no more than after Imparlance taken by the Party. Br. Brief, pl. 331. 


5 E. 4. 103. 


— 


(W) By Omiſſions in the Proceſs. 


i YATRIT 2g0in/ Phi. and Tho. and An bis Feme, by diverſe Præ- 
cipes, and in the Summons Ann was omitted, by which the Writ 


39. and Paſch. 8 E. 3. 405. and Mich. 10 E. 3. 532. and 2 H. 6. 6. 
accordingly. —_ | | „ 
2. Aſſiſe agaiuſt N. and H. Abbeſs S. and in the Pone it was put the 
oreſaid M. omitting this Word Abbeſs, and by the Opinion of the Court 
the Writ ſhall abate. Br. Brief, pl. 286. cites 26 Af. 11. 5 
3. Audita Querela was J. S. Parſon of the Church of N. near M. and 
theſe Words near M. was omitted in the Venire Facias, and Exception 
taken, & non allocatur. Br. Variance, pl. 22. cites 47 E. 3, 25. 26. 
4. Pracipe quod reddat. The Tenant vouch'd, and Summons ad War- 
rant* awarded againſt the Vouchee at the Suit of A. B. and C. who were 
Demandaats ; and the Writ was Summoneas J. S. ad Warrant' A. B. 


and 
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and C. and in the Percluſe of the Writ was quem A. & B. vocaverunt ad 

Warrant' and C was omitted, by which he pray*d that the Writ abate. 

Per Thirn, the Writ contains other Matter ſufficient, notwithſtanding 

that theſe Words quem * A. & B. vocaverunt were omitted, and there- * The Year- 
fore the Writ was awarded good; and fo ſee he pleaded to the meſne Book is, that 
Proceſs. Br. Briet, pl. 104. cites 3 H. 4. 11. . 3 of 

5. Præcipe quod reddat by ſeveral Præcipes, ſcilicet, Præcipe R. A. & y. one 

F.C. &c. and Præcipe F. N. quod jufte &c. reddat ; and the Summons was was omitted. 
& Summoneas preditF. F. & R. and F. N. was omitted, and it could not 

be amended ; for it did not appear which J. was omitted: For if one 

wages his Law of Non-ſummons, all the Writ ſhall abate ; and ſo was the 

Opinion of the Court. Br. Brief, pl. 525. cites 27 H. 6. 6. 


4 ——_— * . = * 
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(X) By Surpluſage. 


1. THE Writ was by one Præc. quod redd' terram in Dale, and b 
T another Præcipe quod redd' terram in ead Villa de Walle, whic 
was not named before, by which the Writ was abated. Thel. Dig. 96. 
lib. 10. cap. J. S. 5. cites Mich. 24 E. 3. 35. 8 
2. In Sire Facias out of a Recognizance againſt Tertenant, the Writ 
was Quare prædicta ſumma de terris & Catallis ſuis levar non debet, and it 
was abated for the Surpluſage of Catallis &c. For the Chattles of the 
Tertenant ſhall not be charged with the Debt. Thel. Dig. of Writs, lib. 
10. cap. J. S. 17. cites Mich. 30 E. 3. 30. | . 
3. Annuity. The Writ was againſt F. N. Chantor of the Chapter of Contra if leſs 
Exeter, where the Specialty was F. N. Chantor of Exeter; and yet this Ex - W3s in the 


ception not allow'd ; for the Writ ſhall not abate for the Surpluſage. ＋ 4 . 
Br. Nugation, pl. 6. cites 40 E. 3. 3. 0 8 Note the 
| ifference; 


per Cur. For the ſame Vear, Fol. 14. the Bond was that Jobn Prior of D. was bound, and the Mrit was 
| ey of D. only, [without John] and the Opinion was, that the Writ ſhall abate for the Variance 


4. Where one makes himſelf Heir to his Father, and to his Mother, 
where his Title is only as Heir to his Mother, his Writ ſhall abate, not- 
withſtanding the Name of his Father is only Surpluſage. Thel. Dig. 
lib. 10. cap. J. S. 18. cites Mich. 41 E 3. 24. 

5. Writ ſhall not abate becauſe the Death of one is ſuppoſed, which was As in Forme- 
not neceſſary. Thel. Dig. lib. 10. cap. J. S. 9. cites 43 E. 3. 12. don the W rit 


was upon a 

Gift made Emme de A. & heredibus de Corpore ipſius Emmæ ' Wil. procreat. & que poſt mortem prallt 

Will. & Emmæ prefat' petenti ut filio & hæredi ejuſdem Emmæ per prædict. Will. procreat* &c, and 
held good, notwithſtanding that it was not neceſſary to ſuppoſe the Death of William. Thel. Dig. 96. lib, 
10. Cap. 7. S. 3. cites Mich. 20 E. 3. Brief 357. 


6. Formedon in Remainder; the Writ was Præcipe quod reddat one Thel. Dig. 
Meſſuage and one Acre of Land &c. ſo that if the aforeſaid Donee dies 8238 
without Heir &c. that then the aforeſaid Meſſuage, Land, and Meadow, ; 8. 10 ot 
ſhould remain to the Demandant &c. So that there was more in the Per- S. C. but 
cloſe than in the Premiſes, by this Word Meadow &c. and therefore Fen- fays the 
cot pleaded it to the Writ; but Per Finch, you have had the View, Cw | 
therefore you are paſs'd the Advantage, and it is only Surpluſage, which wo, * 
ſhall not abate the Writ. Fencot ſaid of Falſe Latin, and a thing appa- Meadow is 
rent in the Writ, a Man ſhall have Advantage al ways before Judgment ; vot mention- 
quod non negatur, and the Writ awarded good; and this by Reaſon ed before. 


that it is only Surpluſage, as it ſeems. Br. Briet, pl. 68. cites 44 E. 
% I4 | 1 7. Debt 
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; hn, 1. the Plaintiff; for it is not bur Addition or Surplufage. Contra it ſeems 
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30 Abatement. 3 

JI. Debt was brought y J. L. Vicar of D. Executor of W. P. and the 
Teftameiit was F. L. © oy 5 and for this Surpluſage the Writ was abated; 

quod nora: Bf. Brief, pl. 100. cites 3 H. 17. 
Br. Sire fa- 8. One attainted was reſtored by Act of Parliament, and brought a 
cias, pl. 38. Scire fäcias, which had this Word reſumi, and which was more than was 
cites S. C. in the Att of Parliament of Reſtitution, yet it ſhal! not abare the Writ. 
A e „0 . 
S. P. Br. 9. In Aeon apon the Caſe becauſe the Defendant did not pay Toll in the 
28 art Market of the Lord of B. but carried away the Toll, and refuſed to pay it, 
n 5 Defendant] demanded Judgment of the Writ, becauſe Toll cannot 
c. de carried away, for it cannot be Toll till it be paid, but becauſe it 
Br. Nuga- was void, and theſe Words, he refuſed to pay, are ſufficient,” therefore 
tion, pl.9. the Writ awarded good. Br. Brief, pl. 113. cites ) H. 4. 44. 


Cites S. C 


Thel. Dig. lib. 10. cap. 7. S. 11. cites 8. C. PA I RK | 5 


10. Formedon ſhall not abate, notwithſtanding that Mention is made in 

the Wfir of one inheritable, "who was never ſciſed: Thel. Dig. 97. lib. 10. 

cap. J. S. 19. cites Trim 11 H. 4. . i 

11. Writ of Treſpaſs, containing Ouare ipſe ſimul cum aliis Malefactori- 

Bus &c. without naming their Names, is not good, by the Opinion of 

Martyn * Preſton. Thel. Dig. of Writs, lib. 10. cap. J. S. 12. cites 

Br. Dette, 12. Where a Man brings Action by Name of Adminiſtrator, or Execu- 
pl 78. cites tor, or Carpenter, or J. N. of B. where he is of L. and where 4 not 
— Executor, Adminiſtrator, Carpenter, nor of B. this is no Matter of the Part 


© 


A 


cites 8. C. of the Part of tae Defendant, Br. Additions, pl. 22. cites g H. 3. 5. 

8 7 13. Where a Man brings Action of 7; reſpaſs by Name of Executor of W. 
ſtrator, pl. P. and counts of his own Goods taken and carried away, it is no Pha that 
21. cites 5 is not Executor W. P. Per Strange, quod Curia conceſſit. Br. Dette, 


„ , arg adigs> 
14. If the Writ be. Ouod reddat 20 l. quas ei Debet & injuſte Detinet & 
quas ad certum diem ſolviſſe debuiſſet &c, it ſhall abate for this Surpluſage; 


tor it paſſes the Form, Thel. Dig. lib. 10. cap. ). S. 13. cites Mich. 3 H. 
Surpluſage 15. Where there is more in the Writ than in the Specialty, in the Name 


of the Plain- . 6. 24. and Tr. 28 H. 6. 9. 


af mall Cap. J. S. 14. cites Hill. 3 
abate the I. 1 2 3 
Writ. Br. Nugation, pl. 1. cites 3 H. 6. 23.—As in Debt upon a Bond brought by F. E. Eſqaire in 
the Writ, and the Bond «vas J. E. without more; and for this Surpluſage on the Part of the Plaintiff the 
Writ was abated. Br. Nugation, pl. 23: cites 28 H. 6 8.8 Rep, 161. a. in Blackamore's Caſe, 
cites 8. C. Br. Brief, pl. 27. cites S, C. Br. Variance, pl. 82. cites S. C. Br. Amendment, 
pl. 93. cites 8. C. But Brooke ſays, it ſeems as if the Writ had been J. E. Eſquire, alias dictus 7. E. 
84 it had been well. Br, Nugation, pl. 23. when oh AI At init obo 4 9 
Bu where the Obligee is made a Knight offer the Bond, he ſhall be named Koight, as appears 2 H. 6. 
5. for this is now Parcel of his Name, and is not Surpluſage; quod nota. Br; Nugation, pl. 1. cites 3 
6, 23. | | © Dt AS 220 ,- d 7 oy .oM- 


on the Part or: Addition of the n the Writ ſhall abate. Thel. Dig. lib. IO. 


* + 


S. P. For S 16. But of. the Part of the Defendant it is not ſo. Thel. Dig. lib. 10. 
8755 7 cap. J. S. 14. cites Hill. 3 H. 6. 24. and Trin. 28H. 6. 99 
ton. Br. Nugation, pl. 23. cites 28 H. 6. 8. A, in Debt upon à4 Bond; the Bend Was, that 3 
were bound by dint? of A. B. and C. Yeomen, and the Win called every one of ibem Veomien, 7 y which ; 
Al, d this to the Writ for the Surpluſage; Et non allocatur; for this is of Neceſſity by the 
Starvte of Additions. Br. Nugation, pl. 1. cites 3 H. 6. 23.— Br. Variance, pl. 5. cites 8, Br. 


I. Annuity againſt J. Abbot of D, alias dictus J. Lord Abbot of D. 
and counted by Preſcription. Wangford demanded Judgment of the 
Writ ; for he uſes Alias dictus where he counts by Preſcription, and need 
not; but otherwiſe it would be, if he counted by Deed; but it was well, = | 
"fp : | | only 
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only Surpluſage, by which the Abbot was awarded to anſwer. Br. Nu- 
gation, pl. 5. cites 32 H. 6. 12. pnic1.27 chaemat. of , e ns 

18. Entry into the Manors of D. and C. and into 20 Acres in P. where 
there is no ſuch Vill as P. yet the Writ ſhall abate only for the a0 Acres; 
for. thoſe: ſhall be intended ro be in P. and the two Manors ſhall be 
intended to be. Vills by themſelves. Br. Expoſition, pl. 36. cites 19 


we Writ of Falſe Fudgment be brought againſt the Suitors and the 
Steward, the Writ ſhall abate for Surplufage ; for it ought to be againſt 
the Suitors, without the Steward. Br. Nugation, pl. 22. cites 1 E. 5.3. 

20. Right of Advowſon againſt F. D. Dean of S. the Defendant ſaid that 
the Corporation is | diſſolved by Act of Parliament; Judgment of the Writ. 
Per Wood, This is no Matter when it is . h by proper Name; for 
then Dean is only Surpluſage. But per Brian Ch. J. the Writ ſhall abate 
clearly. Br. Brief, pl. 313. cites 4 H. J. 6. 7. 


8 
— 


7 
— 1 


„» adn 


(Y) By bis Petitum &c. or demanding &c. the fame 


thing twice. 


N Dower the Demand was of the third part of 4 Manor of a Houſe, 


Land of. a Carve of Land &c, And adjudg'd good, notwithſtandi * 
the Houſe Lp Land were Parcel of the Manor. Thel. Dig. lib. 8. cap. — CN 
8. 2. Mich. 4 E. 3. fol. 166. and 21 E. 4. 28. it ſhall abate for tze 
N | | 


2. But otherwiſe it is of Rent, for a Man cannot demand Land and S. P. Ibid. 

Rent out of the ſame Land. Thel. Dig. lib. 8. cap. 25. S. 2. cites T. 5 E. S. 10. cites 
11 Aff. 6. Hill. 3 H 3 1 | An 

3. 193. 11 Att. 6. Hill. 3 H. J. 3. „ 1 
„ r = | 4 pou 6. and Mich. 
12 E, 3. Brief 257.— Dower [was brought of ] reaſonable Dower which happened to her de libero 
tenemento &c. in D. C. and E. and the Demand <vas of four Manors and 20 5s. Rent, the Tenant pleaded to 
the Writ that the 20 3. Rent is Parcel of the one Manor, and ſo bis Petitus; and per tor. Cur. he ſhall an- 
ſwer to the reſt, for this does not not go to the Writ, but for this Parcel. Br. Brief, pl. 392. cites 


21 E. 3. 24. . 8 ELK 

In * of an Acre of Land; per Brian, it is a good Plea that the Demandant bas brought anot her 
Forme don of 28. Rent iſſuing out of the ſame Land; udgment of the Writ, but Keeble contra. Br. 
Brief, pl. 463; cites 3 H. 7. 3. 4. hel. Dig. lib. 8. cap. 25. S. 11. cites S. C. per Brian; and ſo 
agrees Trin. 5 E. 3. 193. —— But it was agreed that in Præcipe of a Manor and 10 J. Rent, it is a good 
Plea that the Rent is Parcel of the Manor, becauſe bis Petitur &c. But Brian maidtain'd his Opinion that 
he cannot have the Land and Rent out of ir, Br. Brief, pl. 463. cites 3 H. 7. 3.4, ——— Thel. Dig. 


74. lib. 8. cap. 25. 8. 1. cites Trin. 3 E. 3. 85. and 11 E. 3. Dower 63. 


3. And Thel. Dig. lib. 8. cap. 25. S. 3. ſays it ſeems by the Opinion o ß 
Paſch. 6 E. 3. 267. That where a Manor and an Advowſon are demande, 
that the Writ ſhall abate if the Advowſon be appendant to the Manor; 5 
And that ſo agrees Mich 33 E. 3. Brief 919. But that otherwiſe it is in 
a Scire facias, which ought to agree with the Fine there, 36 H. 6. 18. 
And that ſo it is adjudg'd, Mich. 26 H. 6. Brief 104. in Seire facias of a 
Manor and of a Hundred; and 27 H. 6. 2. 4 8; Lela! 

4 In Writ of Ward of a Manor and 20 Acres of Land, the Writ ſhall Formidon of a 
abate if the Land be Parcel of the Manor, and therefore he abridg'd the Manor and 
20 Acres; Thel. Dig. lib. 8. cap. 25. S. 4. cites Paſeh. 39 E. 3. 13. 22 res 


7 
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Tenant demanded Judgment of the Writ, for the Land, Mill, and one Houſe make the Manor; and he was 
compell'd to ſay that the Land and the Mill was not Parcel of the Manor; for other wiſe he demands 
one thing twice, and then the Writ ſhall abate, nota. Ba. Brief, pl. 56. cites 36 E, 3. 26.— Thel, 


1 80 


Dig. Hb. 8. cap. 25. 8. 5. cites S. C and 9 H. 6. 42. 
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32 Abatement. 


So in Precipe qd reddat of the Manor of D. and tewo Auras of Land in D. it is a good Plea that the two | 
Acre. = — the 2 for he demands one thing twice. Br. Brief. pl. 16. (bis) cites 9 H. 6. 42. 


— — 


1 
WW +» 


Thel. Dig. z. Formedon of the Manor of B. cum Pertinentiis and 20 Acres cum Per- 
tinentiis, and ſo there is twice cum Pertinemiis, and well per Cur. And 
ches 8 C. it was ol the Manor of B. cum Pertinentiis except 10 Acres of Land, and 
e in the Forepriſe it was not cum Pertinentiis, and yet good. Br. Brief, pl. 

41. cites 40 E. 3. 5. 1 | 
6. Writ brought i» H & W. and becauſe V. was a Hamlet of H. ſo he 
demanded one thing twice, therefore he took nothing by his Writ. Br. 
Brief, pl. 50. cites 41 E. 3. 22. | * 1 80 _— 
Br. Voucher, . Præcipe quod reddat againſt F. N. of 2 Acres of Land, and another 
1 cites præcipe in the ſame Writ againſt V. S. of 2 Acres of Land, and F. NV. 
ps vouc hd W. F. who came and ſaid that the Land demanded againſt him by 
one Præcipe, and the Land demanded againſt J. N. by the other Præ- 
_ cipe is one and the ſame Land, Judgment of the Writ ; for he demands 
one Thing twice. Per Finch, you who are Tenant by the Warranty can- 
not abate the Przcipe for this Land in the Præcipe againſt the Tenant 
who vouch'd, where he who vouch'd bas affirm'd the Writ good, no more 
than you who are youch'd by him. Br. Brief, pl. 18. [79.] cites 46 E. 


3-4 « 

8. A Man brought 2 Writs of Formedon againſt C. and demanded by the 
bad FB. one the fifth part of the Manor of A. and by the other 2 Acres of Land, the 
me and Tenant demande Jud ment of the Writ ; tor the 2 Acres are Parcel of the 
ſame ſaid 5th part of the Manor, and ſo he demands one thing twice, & non 
Writ by di- allocatur, but the Writs awarded good. Br. Brief, pl. 98. cites 2 H. 
verſe Præci- 4 22. 4 7 * | | | 

pes, but the 4 22 


two Writs above were upon diverſe Gifts, and therefore can be no Plea. Br. Brief. pl. 98. cites 


9. Præcipe quod reddat againſt M. and M of certain Land by ſeveral 
Precipes by one and the ſame Writ, and demanded ) Acres againft M. and 
7 Acres againſt N. Rolf pray'd Judgment of the Writ; for the 7 Acres 
_ demanded againſt M. is the fame 7 Acres which are demanded againſt 
N. and the 7 Acres which are demanded againſt N. are the ſame 7 Acres 
which are demanded againſt M. & non allocatur, but the Tenants com- 
pell'd to anſwer ; quod nora. And Rolf pray'd to have Bill of Excep- 
tions ſealed, which was granted; but it ſeems that the Law is againſt 
him. Br. Bri f, pl. 208. cites 4 H. 6. 14. | 
Thel. Dig. 10. In Formedon of a Seigniory, Caſtle and Manor, As to the Caſtle, 
= K .be pleaded that it is Parcel of the Seigniory, and fo he demands one thing 
4 Paſch. twice, Judgment of the Writ. Cotteſmore ſaid the Caſtle is in Groſs b 
7 H. 6. 39. itſelf, abſque hoc that it is Parcel of the Seigniory Priſt &c. Br. Brief, 
That if the pl. 165, cites 7 H. 6. 36. F N bun 
Parce of the Seigniory the Writ ſhall abate. 


* 
. 


I. In Treſpaſs of Extring into an Houſe and o 
Plea to ſay that the Houſe and the Cloſe are a 
Thel. Dig. lib. 8. cap. 25. S. J. cites 22 f. 6.8. | | 
12. Thel. Dig. lib. 8. cap. 25. S. 9. ſays ſee Plaint of Office and of the 

per Profits of the Office 22 H. 6. 11. and 8 E. 4. 23, hs 14.9; 
S. P. Thel. 13. Bill againſt R. F. Servant of the Common Bank, for entring into 
Dig. lib. 3. one Houſe and 2 Shops where Entry is not given by Law ; Laicon pray d 


breaking a Cloſe; it is no 
one and the ſame Place. 


Cap. 25. 8. 8. udgment of the Bill, for the Shops are Parcel of the Houſe, and no Plea 
4 A or it is only Treſpaſs in which a Man ſhall not 1 ranktenement 
88. & 16 E. but Damages only, and therefore he ſpall recover Damages for the Houſe by 


4.10% tſelf, and Damages for the Shops by themſelves ; but contra it ſhall be in 


Præcipe 
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Præcibe quod reddat, for there a Man ſhall recover the ching demanded, 
and have Damages twice if it ſhould be ſuffer'd, and therefore the De- 
fendant was awarded to anſwer over; quod nota. Br. Brief, pl. 344. 


Cites 3 E. 4 28. 


— 


(Z) By naming the ſame Perſon twice. 


1 SSISE againſt F. B. and the Dean and Chapter of D. who ſaid 8. P. Thel. 
A that F. B. is one of the Chapter, judgment ot the Writ ; & non Dig. lib. 5. 
allocatur. The fame Law to ſay that he is one of the Commonalty in Cap. 10. S. 1. 


Writ againſt J. and the Mayor and Commonalty. Br. Brief, pl. 51. cites ” i,” 
41 E. 3. 29. 1 | 23. 8 H. 6. 
| 1.19. My 


H. 6. 36.— bid. 11. cap. 6. S. 2. S. P. cites 41 E z. 22. and ſo agrees Mich. 46 E. 3. 23. and, ſo ſeems the 
Opinion of Babington to be Mich. 8 H. 6. 15. in Treſpaſs againſt a May or and Commonalty and againſt 
one of the Commonalty, but Martin held the contrary there, and Mich. 9 H. 6. 36. | 


2. Treſpaſs 1 taking of. Toll was brought againft the Mayor and Common- 
alty 4755 and R. P. where it was pleaded to the Writ that R. P. is one of 
the Commonalty. And the beſt Opinion was that the Writ is good; for it 
is in diverſe Reſpetfs. Br Corporations, pl. 24. cites 8 H. 6. 1.14% - | St 
3. Aſſiſe o . was well brought againſt the Dean and Chapter of Br. Nuſance, 
E. and F. W. which J. N. is one of the Chapter, and ſo by his Pretence ES at 
twice named, Judgment of the Writ, & non allocatur ; for the Dean and gr. Brief, pl. 
Chapter ſhall render Damages of their Goods which they have in common, 455. (4 54.) 
and the Third of his proper Goods, Br. Corporations, pl. 13. cites 46 _ 46 Aff, 
E. 3. 27. . P. Thel, 
Dig. lib. 5. cap. 10. S. 1. cites 41 E. z. 21. 46 E 3. 23. 8 H. 6. I. 15. and 9 H. 6. 36.8. P. Ibid, 
lib. 11. cap. 6. S. 2. cites ſame Caſes. I | TO 


* 


— 


4 


(A. a) By demanding more than it ought, as the Whole 
1 vs inſtead of a Part only. 94 <68 - 


1. IN Dower of 3 Houſes and a Mill, one of the Tenants, who had 
1 taken the intire Tenancy, was zot admitted to ſay that he had not 
any Mill. Thel. Dig. lib. 8. cap. 2). S. 1. cites Mich. 2 E. 3. 58. 
2. In Formegon = Kent, the Tenant pleaded that the Rent is 
only 12 d. and ſaid that Ne dona pas. Thel. Dig. lib. 8, cap. 27. S. 6, 
cites-3 E. 3. 107. i Ot V | 
3. In Afiſe of a Manor, the Tenant: pleaded that the Tenements put 
in View are only 2 Houſes and 2 Carves, and not a Manor &c. and held a 
good Plea. Thel. Dig. lib. 8. cap. 2). S. 9. cites Hill. 6 E. 3. 242. 
4. In Dower, where the Demand was of the 34 Part.of 5 Houſes, the 
Tenant was received to ſay that the Tenements put in View are only one 
Houſe, and one Piece of Land &c. and to plead in Bar thereto. Thel. 
Dig. lib. 8. cap. 2). S. 2. cites Hill. 10 E. 3. 490. and ſays it is agreed 
the ſame Year, Fol. 494. That a Man may do to where Land is in De- 
mand. But it was doubred there where 4 /. of Rent is demanded, if the 
Tenant may ſay that the thing demanded is on 40s: of Rent, and vouch 
c. | 
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J. Tn At of 40 Acres of Land, and 105. Rent, the Tenant ſaid that 
95 5 they are only 16 Acres of Land, and 65. Rent, and pleaded further, that 

: "he was in without Fort &c. and held good; for be the Plaint more or 

1 leſs the Recovery ſhall be by View of the Jury, ſo that the Plaintiff by 

more large View cannot recover more than is demanded. Thel. Dig. 
lib. 8. cap. 2. S. 3. cites Trin. 14 E. 3. Aſſiſe 108. 

6. In Dower of 40 J. of Rent, the Tenant pleaded that it was only 10 
Marks of Rent, and pleaded in Bar; and as to the Reſidue he was com- 
pell'd to ſay that the Baron was not ſeiſed of more. Thel. Dig. lib. 8. 
cap. 2. S. 6. cites Mich. 44 E. 3. 32. 

7. In Dower of 2 Mills, the Tenant pleaded that at the Time of the 
Writ purchaſed he had not any Mill, but 2 Tofts ; and adjudg'd a good 
Plea to the Writ, notwithſtanding that he had Mills at + ime of the 

Demand made. Thel. Dig. lib. 8, cap. 27. S. J. cites Hill. 13 H. 4. 
Dower 175. But the contrary is held Mich. 1 H. 5. 11. i 
8. In Aſſſe where the Plaint was of 4 Houſes, the Tenant pleaded that 
this which is put in View are 4 Tofts, and not Houſes &c. and held a 
good Plea to the Writ. Thel. Dig. lib. 8. cap. 2. S. 8. cites Trin. 26 
H. 6. Aſſiſe 13. and Mich. 2 H. 5. 4. accordingly, where the PJaint was 
# — h of Rent, and the 'Tenant pleaded that the Land put in View is an Acre &c. 
"it and the Plaintiff replied that it was an Houſe &c. and held that the Plain- 
tiff may do ſo. | 5. | 
But other- g. It a Manor be demanded, and the Tenant ſays that the Demandant is 
wiſe it is ſeiſed of an Acre, this will abate the whole Writ ; for the Manor is in- 
1 of tire, and not ſeverable, and he cannot abridge his Demand, nor can he 
Acres, and recover according to his Demand. Br. Brief, pl. 3 16. cites 5 H. J. 1. 
(a that th Demandant is ſeiſed of one Acre; for this is ſeverable. But if he ſays that the Demandant 
3 hy one Acre pending the Writ, this ſhall abate all the Writ ; for this is his own Act; per tot. 
r. By. ibid. | | | 


* 


5 (B. a) By Miſtake of the Place. 


cipe quod reddat in Haſton Rekell, the Tenant ſaid that Haſton is 

one Vill, and Rekell is another Vill, Judgment of the Writ, ſup- 

poſing the 2 to be but one Vill, and for this Cauſe the Writ was . 

and yet if the Writ had been in H. and R. it had been good. Br. Brief, 
pl. 226. cites 39 E. 3. 19. 20. $a | | . 

2. Ejettment of Ward of Land in E. The Defendant ſaid that the 
Land zs in C. and not in E. Judgment of the Writ, and the Plaintiff 
pray d Leave to inquire a better Writ. Quod nota. Br. Brief, pl. 128. 
cites y 4 e 2805 biet bas W n 

3. If a Man be named F. M. of C. it is no Plea that he was not of C. 
the Day of the Writ purchaſed ; but ſhall ſay further, nor ever after; for if 
he comes and dwells at C. pending the Writ, it makes the Writ good; 
as a Man who purchaſes Land pending Præcipe quod reddat againſt him,; 
per Martin. Br. Brief, pl. 167. cites 8 H. 6. 9. But Brooke ſays, quod 

| . 4. Debt againſt 55 S. Parſon of D. who ſaid that he dwelt at S. and 
not at D. & non allocatur; for he ſhall be intended to dwell there, be- 
cauſe he is bound to be Reſident there, by which he ſaid that he had 
another Beneſice; and jet non allocatur. Br. Brief, pl. 401. eitts. 10 
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5. In Debt againſt F. N. of G. if he ſays that he was and is dwelling Debt upon a 
at i and not at C. it is a good Replication that H. is a Hamlet; for then Bond againf 
it is ſufficient ro name himſelf of rhe principal Vill, by which the other 1 N. of C. 


faid that H. is a Vill by itſelf. Br. Brief, pl. 402. cites 10 H. 6. 12. cher che . 

| 3 | | 8 135 | endant, the 
Day of the Writ purchaſed, «vas, and is yet dwelling at C. Over, and not at C. <vithous PR Judgment 
of the Writ, and twas faid that this is a good Plea, per Cur. notwithſtanding that he did not ſay that 
it is a Fill by itſelf, and C. Over is another Vill by itfelf, and he was and is dwelling at C. Over, and not at 
C. without Addition; quod nota, by ſeveral there; and after Caund. ſaid that 15 Over is a Hamlet of 
C. Br. Brief, pl. 238. cites 14 H. 6. 23. | | | 


6. Treſpaſs againſt V. C. of F. Foſcu prayed Judgment of the Writ; 

for the Day of the Writ purchaſed he dwelt at D. and did not ſay, and Not at 

F. And therefore no Plea Per Cur. by which he ſaid, that he dwelt at F. 

before the . of the Writ, and after he removed to D. and left tuo In- 

fants at F. at Nurſe, abſque hoc that he dwelt at F. the Day of the Writ 

purchas'd in other Manner; and this was pleaded in Perſon; for Attor- 

ney cannot plead it, becauſe it is contrary to his Warrant. Per New- 

ton, You ſhould traverſe that you did nor dwell at F. the Day of the 

Writ; for the Nurſing of the Infants is not dwelling. Br. Brief, pl. 

173. cites 19 H. 6. 1. | 
J. Where Action is brought 2% N. of D. it is a good Plea at 

this Day, in Action in which Proceſs of Outlawry does not lie, and in other 

Actions at Common Law, to W that he was known, and dwelt at S. the 

Day of the Writ pure has d, and all Times after; N of the Writ; 

quod nota. Br. Miſnoſmer, pl. 33. cites 21 H. 6. 54. | © 
8. Treſpaſs upon 5 R. 2. of entring in A. B. and C. where Entry is not Cm in A, 

given by Law. Fairfax prayed Judgment of the Writ ; tor all the Land fe and Pra- 

is in A. and B. and none in C. And the beſt Opinion was, that it is no 41 WY.) 


Plea; for no Land is in Demand, and here is nothing to be recover'd but 2 155 | 
recovered, 


and Warranty ſhall be dereign'd: Br. ibid. 


9. Debt againſt F. S. of London. Laken ſaid, London extends into two 
Counties, viz. Middleſex and London, and he was dwelling the Day of 
the Writ Ec. in Middleſex; Judgment of the Writ, and good by Attor- 
ney, Per Littleton. Br. Briet, pl. 484. cites 5 E. 4. 2. 
10. In Treſpaſs upon the 5 R. 2. for entring into the Manor of D in S. 
No ſuch Vill, Hamlet, nor Lieu conus out of Vill and Hamlet, in the 
ſame County, judgment of the Writ, is a good Plea, by reaſon of the 
Viſne, which ſhall be of S. in this Caſe; But if it had been for entring in- 
to the Manor, there it is no Plea that the Manor is in 8. for the Viſne 
ſhall be of the Manor. Br. Brief, pl. 3 19. cites 6 H. 7. 3. 
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(c. a) By bringing Addion in a Place not being Vill, 
FEC OO I. os 


I, A SSISE was brought in ſuch a Place, which was in the Foreftof D. 

and out of every Vill and Hamlet; and yet well, becauſe the Place 
is out of every Vill and Hamlet. Br. Brief, pl. 26. cites 1) AM: 30. 
2. Debt in Middleſex, upon an Obligation dated in London at Clerken- Br. Brief 
well; and becauſe London is a County in itſelf, therefore upon Plea of 531; eites 
the Party, the Writ was abated; and the Reaſon feems to inaſmuch 8 C. 
as London is a County known, but Clerkenwell may be à Place in og 


— 


2245 


— 


= — mn: 
RI LERLIERS = q _ 3 — — — — 
——— — —— bʒ̃. —— . — ͤ—uœ—U— — 
1 = - _ jy - wo nt * — — — = — 42 * * 
9 — * _ ” TEES 5 


— 


o = 
EE Ee „ 


: —— ñ ͥ , 1 
RES - » | - 
— ̃ l ˙-w ew —— — — : 
— — —— — — js _ — _ by 
" — » — — — » 
— 2 * ape by * 1 — 
8 a — — < 


r 
— 2 hs 


; 
WH 
g 
* 
| 
j 
i 
If 
5 


i ; 
wh | 
15 : 


$'4 
Lon 
2 

6 z 

1 12 

115 

415 

a 7 

: : 

7 Ji bVs 

i trek 

- 3 I + 


36 Abatement, 


at. <a 


and therefore it ſeems that he may bring Action in London, and count 
upon a Deed in London made in Qliodam loco vocato Clerkenwell. Br. Brief, 
pl. 102. ces He . area hee 
3. Waſte ſhall be brought in a Vill or Hamlet, Per 9 &c, 
And per Hank. if the Place where &c. be Manor, or ſuch Place, it ſut- 
fices. Br. Brief, pl. 106. cites ) H. 4. 8. | | 
4. Treſpaſs upon the Statute of Forefta/ling, and counted that it was in 
Portu Cicefter, Paſton ſaid the Port is not Vill nor Hamlet, nor Lieu co- 
nus out of Vill and Hamlet, but is a Place which extends into the Vills 
of A. B. and C. and an ill Plea; for by the firſt he ſays it is not a Place 
&c. and by the 7 7 he ſays that it is a Place which extends into 
divers Vills, and ſo double and repugnant, by which he held to the laſt 
Part of the Plea, Which was held a good Plea to the Writ; quod nota, 
„e of the Viſne. And it was agreed, that where a Lieu conus is in 
a Vill, the Writ ſhall be brought in the Vill, and not in the Lieu conus; 
| quod nora, Br. Brief, pl. 161. cites ) H. 9. 22. 35. | 
præcipfe F. Præcipe quod reddat of Tenements in D. Laken ſaid No ſuch Vill nor 
quod reddat Hamlet, nor Lieu conus out of Vill and Hamlet in this County, Judgment of 
won 1 the Writ. Needham ſaid there is ſuch a Hamlet &c. ber Moyle, Af- 
but in a Vill, fiſe, Dower, and Treſpaſs may be brought in a Hamlet or Lieu conus, but not 
or in Lieu Præcipe quod reddat; quod Danby conceſſit, and faid that the Books 
conus out of are ſo adjudged. And the ſame Year in Debt, fol. 1. and 2. Priſot ſaid 
Of _ 4 that Præcipe quod reddat may be brought in a Vill or Hamlet &c. or 
Guat may otherwiſe in Lieu conus out of Vill and Hamlet; but at this Day it does 
brought not lie in à Hamlet, which is in a Vill, but ſhall be brought in the Vill, Br, 


in Vill, Brief, pl. 526. cites 34 H. 6. 18. 


Hamlet, or 


Lieu conus. And Per Cur. Aſſiſe, Writ of Dover, and Scire facias upon a Fine, may be brought in a 

Hamlet, which was ſaid there that Trin. 8 E. 3. Nuper obiit, was maintained in a Hamlet. Br Brief, 

Nee „ . e 1 
Præcipe quod reddat does not lie in a Hamlet, but in a Vill, PerjCur, quod nota bene Quære in Lieu 


' conus out of every Vill, as in the Foreſt of Shirwood &c. Br. Brief, pl. 219. cites 9 E. 4. 36. 


C. a) By Repugnancy: 


b 


Br. Brief, I. IN Scire facias out of a Recovery 100 J. Debt, and 80 l. Damages, 
„ the Writ was Cum Recuperaſſet 1001. de quodam debito 1001. ac etiam 


| (205) cites 80 J. de predif” lool. pro Damnis &c. The Writ was abared for the 


S. Q accord- R epugnancy ; for 100 1. cannot be recovered of rool. nor 80 l. of Da- 
ingly ; and 


that Da- mages of the Debt. Thel. Dig. 102. lib. 10. cap. 11. S. 11. cites Mich. 
mages of the 24 E. 3. 30. RD A if Vs end od 
Principal is N 

cannot be recovered, but the Principal, and Damages for the Detainer. 


2. Recordari de Loguela between Ro. Executor of the Teflament of Fo. 
Plaintiff, and A. Defendant de guodam bove ipſius Ro. capto; adjudged no 
Repugnancy, notwithſtanding that it was ſaid that by the Name of Exe- 
cutor the Property ſhall be intended to be in the Teſtaror. Thel. Dig. 
102. lib. 10. cap. 11. S. 4. cites Mich. 24 E. 3. 35. 

3. In Scire facias out ot a Fine, by which Land was rendred to F. for 

His Life, the Remainder to P. and his Feme in ſpecial Tail, and the Writ 
was ex inſinuatione R. filii & hæredis P. &c. and after. Oftenſurus quare 
&c. prefar” R. filio & hered. predif”. P. and his Feme remanere debet 

&c. the Writ was abated, inatmuch as it was contrary in itſelf, making 

the Demandant Heir to the Baron only in one Place, and Heir to the one 

and to the other in the other Place. Thel. Dig. 102. lib. 10. cap. 11. 

_— 110,295 3.4. © . N 
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4. Scire facias upon Redifſeiſin, the Writ was, that he had ricovered in Thel. Dig. 
Alſiſe, and had Execution, and after was [the Writ required him] to anſwer lib. 10. cap. 
why Execution he blig ht not to have, and lo contrary in itſelf, Execution and uo & 
no Execution; and therefore the Writ was abated. Br. Brief, pl. 453. 28 
cites 30 Ail 35. 
In Scire tacias our of a Fine, the Writ was Cum quidam finis leva- 
tus Fuiſſet de Maneriis de H. & B. &c. and after Ouare prædictum Ma- 
nerium de H. B. it was held a Repugnancy, becauſe in one Place Mention 
is of two Manors, and in the other only one &c. yet the Tenant was com- 
pell'd to aver, that they are two Manors. Thel. Dig. 103. lib. 10. cap. 
II. S. 17. cites 31 E. 3. Brief 293. 
6. Scire Facias out of a Fine, by which Land was render'd to F. M. 
and Dioniſe his Feme, and to the Heirs of the Body of F. the Remainder to 
. his Son in Tail, and the Demandant ſued Execution as Heir to F. M. 
the Son, and ſuppoſed by his Writ that F. M. the Father died without Iſſue ; 
yet adjudg'd a good Writ, and held no Repugnancy ; for it may be 
that J. the Son was born before Eſpouſals, or that it was his Surname 
&c. Thel. Dig. 103. lib. 10. cap. 11. S. 18. cites Mich. 13 R. 2. Brief 
645. and fo agrees Trin. 1) E. 3. 42. | 
7. If the Writ be 7o. Tal. Senior: Filio Fo. Tal. it ſhall not be intended 
any Repugnancy ; For Jo. the Father may have 2 Sons named Jo. 
Thel. Dig. 103. lib. 10. cap. 11. S. 25. cites Hill. 32 H. 6. 34. 
8. In Action upon the Caſe, the Writ was Quod cum ipſe habeat quod 
dam Chiminum ratione tenuræ &c. the Defendant levavit murum, per 
quem le pl Chiminum habere non poteſt &c. And held per Priſot, that the 
Writ is not good tor the Repugnancy. Thel. Dig. 104. lib. 10. cap. 11. 
8. 26. cites Trin. 33 H. 6. 26. N 
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(E. a) By Variance between the Writ and Declaration. 


I. IN Formedon the Writ was, that Poſt Mortem B. the Donee, to the 
Demandant as Couſin and Heir deſcendere debet &c. and by the 

Count he made the Deſcent from B. to H. as Son and Heir, and from 
H. to the Demandant as Son and Heir, and held good. Thel. Dig. lib. 
9. cap. 6. S. 3. cites Paſch. 5 E. 2. Formedon 51. | 

2. In Treſpaſs the Writ was of 2 Horſes, and the Count was of 2 
Mares, by which it was abated, Thel. Dig. of Writs, lib. 9. cap. 5. 
S. 13. Cites 6 E. 3. 249. 5 8 | 3 
3. The Writ of Ward was ©uod reddat Cuftodiam terre & haredis, 
and the Count of Land and Rent. Thel. Dig. lib. g. cap. 5. S. 22. cites 
Trin. 22 E. 3. 10. and ſays tee 21 H. J. 39. and 14 H. 6. 24. in Quare 
ſe intruſit Maritagio non ſatisf. FFT x 

4. A Man ſhall not have Writ guod Catalla cepit, and Count 5 Money; 
for of Money there is a Special Writ given in the Regiſter. Br. Brief, 
pl. 448. cites 39 E. 3. 23. > . + 3 

5. Where a Man in his Writ alleges divers Covenants, and alleges the 
Breach but in one only, yet the Writ is good. Quod nota. ' Br. Cove- 
nant, pl. 4. cites 4o E. 3. 5. 2 e! 

6. So in Waſte, if the Writ rebearſes the Waſte in Lands, Houſes, Woods, 
and Gardens, yet he may declare Waſte in the one thing only. Br. Cove- 
nant, pl. 4. cites 40 E. 3. 5. | | e I IR 

. Treſpaſs de Bonis & Catallis, and counted of to Oarters of Wheat, So in Treſ- 
and good. Br. Brief, pl. 509. cites 46 E. 3. 16. 7817 7 7 a _ 


Bona & Catalla ad Valenc cepit &c. and the 2 2 was of 102 Angels pretii &c. and held good. TH. 
| | ig 
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Dig. lib. 9. cap. 5. S. 37. Cites Mich. 10 H. 6. 23. But the Opinion of 21 H. 6. 42. is to the contrary. 
Vide 22 E. 4 12. | . Tos 

But where Writ of Treſpaſs was Quare Bona & Catalla cepit &c. and the Count was of a Cheſt ſeal'd, 
with Charters and Muniments, the Opinion of the whole Court was that the W ir ſhould abate ; becauſe 
Charters are not forfeired by Outlawry, nor paſs by Gift of all Chattles. Thel. Dig. lib. 9. cap. 5. S. 47. 
cites Paſch. 22 E. 4. 12. | 


8. In Appeal of Mayhem, if the Count be of Battery, the Writ ſhall 
| abate. Thel. Dig. lib. 9. cap. 5. S. 44. cites Paſch. 12 R. 2. Cor. 
r | 
9. In Debt againſt 2 by ſeveral Precipes, and by Count it appear'd that 
they were obliged Late. eorum &c. and held good. Thel. Dig. lib. 9. 
cap. 5. S. 31. cites Paſch. 21 R. 2. Brief 934. | | 
Thel. Dig. _ Io. Reſcous Quad cum querens diftrinxit pro quodam Amerciamento. 
lib. 9. cap. he Defendant had made Reſcous, and counted of Amercement of 64. at a Leet- 
5. S. 3 6 Day for his not coming in, and for ſuch another Amercement at ſuch another 
cites8.C. Tee. Day in another 6 d. The Defendant demanded Fudgment of the Writ, 
becauſe be has counted of two Amercements, and the Writ is of quodam Amer- 
ciamento, & non allocatur ; tor all is but one Amercement. Quod nora. 
Br. Reſcous, pl. 4. cites 2 H. 4. 15. | 
11. In Mayhem the Vrit was contra Pacem nuper Regis, and the Count 
contra Pacem Regis nunc, by which it abated. Thel. Dig. lib. 9. cap. 5. 
8. 34. cites Paſch, 8 H. 4. 21. and 2 E. 4. 25. . 
Thel. Dig. 12. In Treſpaſs the Plaintiff by his Writ ſuppoſed the Treſpaſs to be 
lib. g. cap. 5. done at Weſtminſter, and the Writ was to the Sheriff of Middleſex, and he 
S. 33. cites counted of an Aſſault and . . in the Palace of Weſtminſter ; and the 
& Court was in Doubt, upon Not Guilty pleaded, to whom the Venire Fa- 
cias ſhould iſſue, ro the Sheriff or to the Warden of the Palace; But 
per Martin, the Plaintiff by his Count has abated his Writ. Br. Brief, 
pl. 5. cites 2 H. 6. J. . „ 
Br. General 13. Treſpaſs quod cepit Piſcem, and counted of ſeveral Pikes &c. in the 
Brief, pl. 9. plural Number, and well, and the Count ſhall not abate the Writ; for 
cites S. C. Piſces is Nomen Collectivum, which has no plural Number; and in 
Waſte quod fecit vaſſum, and he counts of ſeveral Waſtes, and well. 
Br. Brief, pl. 207. cites 4 H. 6. 11. 
14. The Writ of the Caſe ought to comprehend the Subſtance of the 
Matter, and ſpecial Matter, the which the Plaintiff has not done, by 
which it was awarded that the Plaintiff take nothing by his Writ. 
Quod nota ; for there was more in the Count than in the Writ. Br. Action 
ſur le Caſe, pl. 50. cites 7 H. 6. 45. 
15. In .2uare impedit, it ſeveral join in Adion, and vary in their Count 
in Conveyance, the Writ ſhall abate, as in Afiſe, Coſinage, and the like. 


ger de diverſis lib. 9. cap. 5. S. 36. cites H. 8 H. 6. 35. bur the contrary is adjudged 
, tn, fl judg 
mentis, and | | | | | IT | | 
the Count was of a Deed of Feoffment, and of a Writing and Muniment, by the which one wwas made Attorney 
to deliver Seiſin; Exception was taken to the Variance ; and Priſot was of Opinion, that the Count was 
not warranted by the Writ, Quære. Thel. Dig. lib. 9. cap. 5. S. 40. .cites Mich. 35 H. 6. 37. 
i 1 e s | n 4 | 
17. A Man cannot maintain, nor ſupply the Default in Writ of Formedon 
by the Count. Thel. Dig. lib. 9. cap. 5. S. 49. cites 11 H. 6. 26, 
18. In Detinue the Writ was Quod reddat Bona Ed Catalla &c. and 
the Count was of 3 Tallies, each of 10 1. and held good. Thel. Dig. lib. 
9. cap. 5. S. 38. cites Hill. 21 H. 6. 32. 1 
19. In Wrir of Debt againſt F. B. of 20 l. and upon the Count and 
View of the Obligation it appeared that two others were named in the Obli- 
gation jointly with the ſaid F. B. and yet held good, if the * 
| : OCS 
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does not ſay that the two others have ſeated Oc. and are alive. Thel. Dig. 
lib. 9. cap. 5. S. 42. cires Trin. 28 H. 6. 3. And ſee ſuch a Writ held 
good, where he who was not named in the Writ was within Age. 14 H. 


4 33. / , | 
20. In .Oare Impedit againſt 3, if the Count be only againſt 2, all ſhall So in Quare 
be diſcontinued. Thel. Dig. lib. 9. cap. 5. S. 39. cites Hill. 31 H. 2 by | 
| everal, 
6, 16. - they vary in 
3 i Count, all 
ſhall abate, Thel Dig. lib. 9 cap. 5. S. 43. cites Hill. 6 E. 4. 10. 


21. In Treſpaſs the Writ was of taking Bona & Catalla &c. and the So in Treſ- 
Count was of a Regiſter only. The Opinion of the Court was, that the Pas the 
Writ ſhould abate. Thel. Dig. lib. 9. cap. 5. S. 45. cites Hill. ) E. it was 


for taking 

: 4 30. | Bona S Ca- 
99 | : £ E talla, and 

the Declaration was, for taking a Bale of Woad. It was awarded, that the Writ ſhould abate ; for a 


Bale in the fingular Number cannot be ſaid Bona & Catalla; and the Writ ſhould be one Bale of 
Woad. Keilw. 35. pl. 1 Trin. 13 H. 7. Anon. See F. N. B. 91. (D) and (E) in principio. 
So where the Court was of taking a 3d Part of a Diſh of Lead- ore, it was moved not to be good ; and 
tho' it was objected that there was not any Original at all (as in Truth there was not) yet it was ſaid 
that the Count was contrary in irſelf; for a particular Thing cannot be ſaid to be Goods and Chattels. 
Adjornatur. Win. 3 5. Trin. 20 Jac, C. B. Gell v. White. | 


22. It was touch'd, that i» Afjſe, if the Plaintiff makes his Plaint, or $ in An- 
counts of more or leſs than is in the Writ, there the Writ ſhall abate, becauſe nuity, be- 
it is“ [not] warranted by the Writ ; Quod nota inde. Br, Brief, pl. cauſe it ap- 
216. cites 9 E. 4. 6. eng Fc 


| | ſhewn in the 
Count, that the Plaintiff by the Writ demanded more than be ought to have before the Writ purchaſed, 
therefore the Writ was abated, Thel. Dig. lib, 9. cap. 5. S. 4. cites Paſch. 5 E. 3. 185. and 11 H. 6. 
68. in Replevin, | 
 ® The Nord (not) is not in any of the Editions of Brooke, nor in the old Year-books, but it is in 
the laſt Edition of the Vear- books. 


23. In Annuity the Writ was 10/7. 65. and in the Count 6 5. was omit- 
ted, and the Plainriff recovered, and for that Cauſe it was revers'd by 
Error; for it is not Miſpriſion, for the Count is made by the Party, and 
not by the Clerk. Br. Variance, pl. 53. cites 9 E. 4. 51. 
24. Treſpaſs in two Vills, and counted of Treſpaſs but in one Vill only, and 
yet well ; for Treſpaſs is ſeveral in itſelf, and he might have omitted the 
one Vill in the Writ. But contra of Debt; for this is intire. Note the 
Diverſity, Br. Variance, pl. 100. cites 16 E. 4. 11. 55 
25. Where there is zo other Form of Writ but the common W rit, there 8. P. Co. 
the Writ ſhall be general, and the Count ſpecial, Br. General Briet, pl. 13. Lit, 52. b. 


cites J H. 7.2. * 


But qubere 4 


̃ | | Man may 
have a Writ according to his Caſe, if the Writ and Declaration vary, the Writ ſhall abate. Arg, 2 


And. 96. 97. pl. 56. Hill. 38, Eliz. in Caſe of Arden v. Darcy. 


26. As in Warrantia Chartæ unde Chartam ſuam habet, yet he may count 1 8 


of Homage Ancęſtrell. Br. General Brief, pl. 13. cites 7 H. J. 2. Brief, pl. $; 
+ | cites 24 E. 3. 35. 


27. And in Writ of Waſte quod tenet ad terminum annorum, yet he may 4 * 


count of Leaſe for half a Year. Br. General Brief, pl. 13. cites 7 H. J. 2. Brief. pl. 6. 


cites 8 H. 6. 34. —— The Count in this Caſe ſhall not abate the Writ, becauſe he cannot have any 
other Writ upon the Matter. Co. Litt. 52. b. 53. g 


o 


28. In Reſcous, where it appears by the Count that Parcel of the Rent 
ſuppoſed to be in Arrear was not yet aue; the Opinion was that the Count 


was not good. Thel. Dig. lib. 9. cap. 5. S. f. cites T. 9 H. J. 3. : 
| 2. In 
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29. In Debt the Writ demanded 165 J. 135. 4d. and the Count was of 
1717. 10s. And Judgment was reverſed for this Variance. Cro. E. 198. 
pl. 19. Mich. 32 & 33 Eliz. B. R Berkenhead v. Nuthall. | © 

30. George in the Writ and Geo. in the Count is a good Plea in Abate- 
ment. 2 Roll. Rep. 232. Trin. 8 Jac. B. R. in Caſe of Yarley v. 
Turnock. * 5 . Rong 

31. Caſe againſt the Sheriff, for that the Plaintiff having good Cauſe 
ot Action againſt A. ſued out a Latitat againſt him, and the Defendant 
being Sheriff arreited him, and ſuffer'd him to eſcape, and return'd non 
eſt inventus. At the Trial before Hale, the Plaintitt was nonſuit, becauſe 
he declared upon 4 Latitat in Placito Tranſgreſſionis ; and the Writ itſelf 
was in Placito tranſ. ac etiam Billæ for 20 l. which the Chief Juſt. held in- 
curable. 2 Lev. 85. Paſch. 25. Car. 2. B. R. Gunter v. Cleyton. 

32. Writ of Formedon is of 20 Meſſuages inter alia; the Count is that 
a Fine was levied of the Tenements aforeſaid inter alia per Nomen of 16 
Mcſſuages. The Reporter ſays the Defendant cannot recover according 
to his Writ, and by Conſequence he has falſify'd and abated the Writ by 
the Count. 2 Lutw. 974. Hunlock v. Petre. 

33. In Replevin &c. the Writ was for taking Averia, and ſo was the 
Declaration with a. viz. one Mare. And upon a Demurrer it was ob- 
jected that a Mare could not be Averia; and judgment for the Defen- 
dant. 2 Lutw. 1179. Hill. 9 W. 3. Ginns v. Lam's. 


(F. a) By Variance between the Writ and Specialty. 


Br. Vari- I. IN Aſſiſe, a Cauſe was in the Original which was not in the Patent, 
ance, pl. 93. 1 and ſeveral were named in the Original which were not in the Patent, 
cites 8. C. and therefore the Writ was abated. Br, Aſſiſe, pl. 238. cites 22 Aſſ. 20. 

2. Aſſiſe de libero tenemento, the Plaint was of reaſonable Eftovers Ap- 
prendre in a Moor to burn in a * Chimney of a Houſe, and this in ſuch a 
Vill, the Detendant demanded what he had of the Eſtovers, who ſbew'd 
Specialty of Eſtovers apprender in a certain Croft of Moor for his Chimney in 
a Fuse in the ſame Vill; and Judgment was demanded of the ſaid Vari- 
ance between the Writ and the Specialty, & non allocatur, but by all 
the Juſtices upon Adjournment upon this in C. B. it was agreed that the 
Writ was brought in the beſt Manner; and it was ſaid that he might 
have taken the ſame Exception between the Writ and the Plaint if it 
had been material Br. Variance, pl. 68. cites 23 Aſſ. 1. | | 

3. Debt upon an Obligation, the Detendanr was named 7. M. of M. in 
the Obligation, and in the Writ M. was left out, therefore the Writ was 
abated, quod nota. Br. Variance, pl. 39. cites 38 E. 3. 24 © 
8. P. For he 4. If Waſt be brought by him in Remainder, and there is a Variance 
is not bound hjetween the Writ and the Deed of Remainder, yet it is good. Br. Variance, 


* Orig . is 
(Auſtr.) 


we,” + 
* 


8 pl. 18. cites 42 E. 3. 19. 
the Defen- 5 190 3 e NS © 5 
dant demands it, and if he demands it the Action does not lie 3 him in Remainder without ſhewing Deed, for 
this Action is not properly founded upon the Deed, as Action of Debt is founded upon the Obligation ; note the 
Diverſity. Br. Variance, 109. cites 10 H. 6. 8. —8. P. Br. Variance, pl. 14. cites 41 E. 3. 23. 


1 


5. In Covenant the Writ was of one Houſe and 20 Acres of Land in D. 

'* Where the Specialty was of all Lands and Tenements which he had in D. 

And yet good notwithſtanding the Variance ;' for the Writ ought to be 
certain. Br. Covenant, pl. 14. cites 47 E. 3. 25. | 

6. In Debt the Writ was John de Lore Vicar of A. Executor of the Teſta- 

ment of F.W. and the Obligation was F. de L. only without the Words 

| 8 Vicar 


— Het att 
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Vicar of A. and therefore was abated for the Variance. Br. Variance, 
pl. 81. cites 3 H. 4. 1. | PLE | | 
. Debt upon a Bond of 201. Newton ſaid the Bond is Wiginti libris Y 

and the Writ Viginti, Judgment of the Writ for the Variance. Per Babb, F Yilliams 


it has ſufficient Intendment, therefore well, to which Paſton agreed. 33 


Br. Obligation, pl. 4. cites 9 H. 6. J. . 

. . FM : mas is all one, 
and two V's and one Double W. is all one, and there is not any W. in the Croſs-row in the Latin or 
French Alphabet. But per Cott. J. Vyſe and J. Vyſe is not all one, but in this it ſeems different, by Rea» 
ſon of the Engliſh, but in Latin deuble M. and ſingle V. is all one. Ibid. 


8. Ouare Impedit which varies from the Specialty ſhall not abate. Br. S. P. Br. Va- 


Variance, pl. 108. cites 10 H. 6. 8. riance, pl. 


| cites 14 H. 
6. I. Quare Impedit upon a Grant of the next Preſentation granted 10 1 N. Gent. and in the Vi: . 


by J. N. this Word (Gent.) is omitted; and the Defendant demanded Oyer of the Deed, and had it, and 
the Variance no Matter; for the Action of Quare impedit is founded upon the Diſturbance, and not upon ths 
Deed, as Action of Debt is founded upon the Obligation. Br. Variance, pl. 109. cites 2 E. 6. : 


9. Debt upon an Obligation which was F. D. of B. and the Writ was 
F. D. of B. Underhill, and fo a Variance, and yet well. Br. Variance, 
pl. 78. cites 21 E. 4. 19. 80. 3 


8 
——— 
L 0 
———— 


(F. a. 2) By Variance in the Names of Plaintiff or 
Defendant. 


1. TN Treſpaſs againſt Maſter, Confreres and others, the Count was that 
the * ae and the others did the Treſpaſs without mentioning of 
the Maſter, by which the Writ was abated. Thel. Dig. lib. 9. cap. 5. 
S. 11. cites Mich. 1 E. 3. 24. iS 

2. Aſſiſe of Rent by V. NM. Knight, and the Specialty was not Knight, Debt againſt 
and therefore the Writ was abated. But Herle did contra, where the J N. Exec 
Specialty was Maſter J. C. of S. and the Writ was only J. C. without ant 3. 
Maſter, and of S. and the Writ awarded good, Anno 5 E. 3. Br. Va- cialiy was 


riance, pl. 65. cites 11 Aſſ. 8. | Maſter J. H. 


. . 3 ; and the Writ 
wanted this Word Maſter, aud the Defendant pleaded it to the Writ, & non allocatur ; for the Want 


of ſuch Words as Maſter, Reverend, Nephew, Doctor, or the like, are not traverſable, bur Surpluſage. 
Contra of Knight, Taylor, Carpenter, &c. Br. Variance, pl. 10. cites 35 H. 6. 55. | 


3. In Writ brought by two Heirs, the Writ was that the common An- 
ceſtor was Grandfather to the one, and Couſ;n to the other, and by the De- 
ſcent in the Count it appear'd, that he was Grandfather to the one, and Great 
Grandfather to the other, by which the Writ was abated. Thel. Dig. lib. 
9. cap. F. S. 17. Cites Trin. 13 E. 3. Joinder in Action 29. 
4. In Aſſiſe; Rent was granted to Z. Quintin, Parſon, Father, by Name 
of 7. his Son, and he brought Aſſiſe of the Rent by Name of T. O. of N. 
and did not ſay Z. Son of Z. ©, and yet the Writ good. Quod nota. And 
yet in Annuity it ought to agree with the Specialty. Br. Variance, pl. 
70. Cites 26 Afl. 38. 3 | | as 
F. Debt by F. of P. becauſe the Plaintiff” leaſed a Manor to R. for Term S. P. Br. 
of Life, rendring 101. per Ann. with Clauſe and Condition 0 re-enter by Dette, pl. 
Indenture, which R. leaſed his Eftate to S. who leaſed it to T. now De- E 6. cites 24 
fendant; and for 3 Terms Arrear the Leſſor re- enter'd, and brought 3 
Debt of the Arrears, and becauſe the Writ is J. of P. and the Indenture 
is F. P. the younger, the Writ was abated tor the Variance; for he can- 
not re-enter by the Condition, if the Leaſe had not been by. Deed, and 
then the Deed, the Condition, and the Re-eniry is the Cauſe of this Agicn ; 
for during the Franktenement he cannot have Action of Debt, and there- 
fore for the Variance the Writ was abated; quod nota, Br. Variance, 
pl. 54. cites 39 E. 3. 22. — 
, NM 4 6. Debt 
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SP. Br. Va- 6. Debt upon a Bond. The Writ was Prior of D. and the Bond was 
riance, Pl. 18. hat J. Prior of D. was bound; and the Opinion was, that for this Vari- 


2 * * ance the Writ ſhall abate. But ſee [() pl. 15. ] that where more is in the 
br. Va- Writ than in the Bond, this is good. Br. Variance, pl. 12. cites 40 E. 


riance, pl. 6. 3. 23. 


; os the beſt Opinion. —S. P. Br. Variance, pl. 56. cites 14 H. 6. 1. For the Obligation ſhall be 


men in the Declaration, and therefore Variance is material, and ſhall abate the Writ. 8. P. Br. 
Variance, pl. 108. cites 10 H. 6. 8.— 8. P. Br. Variance, pl. 14. cites 41 E. 3. 23. 

S. P. And ſo in Action of Covenant upon an Indenture; for in theſe Caſes the Bar is merely founded upon 
the Specialty. Br. Variance, pl. 20. cites 44 E. 3. 42. 5 | 


J. Debt upon an Indenture of Leaſe for Nears rendring Rent, and the In- 
denture 22 K. Clerk, and the Writ F. K. only, and yet awarded good, 
notwithſtanding the Variance, for it was ſaid that the Action is main- 
tainable without the Indenture, and therefore it is no Matter. Br. Vari- 

ance, pl. 20. cites 44 E. 3. * ; e 
8. Debt by R. and S. his Feme againſt P. upon an Obligation made to the 
Feme, dum ſola fuit, by Name of Feme of D. and therefore the Defendant 
pleaded this to the Writ for the Variance, becauſe ſhe was named Feme 
of R. where ſhe ſhould be named Heretofore Feme of D. and the Opinion 
of the Court was that the Writ 1s good ; tor by the laſt Marriage her 

. Name is chang'd. Br. Variance, pl. 23. cites 48 E. 3. 23. 

Br. Nuga= 9. Debt upon Obligation, and the Obligation was that A. B and C. 
tion, pl.1. omen, were bound, and this Word Yeomen put for all their Names; 


cites $ S. and in the Action of Debt every one was named Yeoman particularly, and this 


Br.Vari , "4; 
L "A was pleaded to the Writ for Surpluſage, & non allocatur ; for this is of 

K Neceſſity by the Statute of Additions. Br. Additions, pl. 3. cites 3 

. ; | 

Br.Variance, 10. Annuity by F. N. Clerk, where the Grant was Maſter F. N. and 

pl. 42. cites yet well; for the King will not write any Man Maſter nor Seignior ; 

nds quod nota by Award. Br. Additions, pl. 26. cites 8 H. 6. 23. 

e | | 5 

But Brooke ſays it is uſual at this Day to ſay it in an Alias Dictus, to make it agree with the Specialiy. 

In Debt or Annuity, where the Plaintiff in Count counting oxght to 2 Specialty, there the Writ and the 

Specialty ought to agree; per Finch. br. Variance, pl. 14. Cites 41 E. 3. 23. | 185 


In Debt by 11. Debt by A. D againſt M. as Executor of R. D. and the Writ was 
Executors Præcipe N. quod reddat A. D. Executor of the Teſtament of R. D. and 
1 the Defendant had Oyer of the Teſfament, which was that he made A. his 


there the Wife his Executrix; and becauſe the Writ was not A. D. late Wife of R. D. 


Teftament Executrix of the Teflament of the ſaid R. D. therefore the Writ was abated 
Thalll be for the Variance; for tho' the Action be not founded upon the Teſta- 
x uchany ment, but upon the Obligation, yet the Teſtament enables him to the 
and where Action, and therefore it ſhall agree with it, and if not the Writ ſhall 


the Deed abate. Br. Variance, pl. 57. cites 14 H. 6. 5. 
ſhall be | c | | 


ſhewn in the Count, there Variance, is material, and it ſhall abate the Writ, Br. Variance, pl. 56. 


_ Cites 14 H. 6. 1. 


M Formaden in Remainder. Fulth demanded what he hail of the Ke. 


75 1 4 mainder, and Chaunter ed Deed which was to Dolby, and the Writ - 
Tt. by the Was Dalby; therefore Judgment of the Writ is demanded by the Tenant; 


deſt Opinion. and by all the Juſtices, except Cotteſm. the Writ is good; for it is not 


S. F. Br. Va- founded upon the Deed, but upon the Gift; for the Deed is not traverſable as 
_— Ne dona pas by the Deed, but ſhall tay Ne dona pas. Br. Variance, pl. 
E. 3.23. 36. cites 14 H. 6. 1. 3 my 
Br. Nuga- 13. Debt upon a Bond in which F. D. was bound to Z. E. and the Writ 
tion, pl 23+ was Quod reſpondeat T. E. Armigero ; and for this Surpluſage of Armigero 
cues S. C. in the Writ more than in the Bond, the Writ was abared ; and it was 

faid 


aa Sean Sho 


Abatement. 43 


ſaid there, that before theſe Days Writ ſhould abate for Surpluſage of the 
Part of the Defendant, but not tor Surpluſage of the Part of the Plaintiff. 
Br. Briet, pl. 27. cites 28 H. 6. 8. | | | 
14. In Debt upon an Obligation, by which the Defendant actnomledg d 
himſelf to be indebred to the Plaintiff in certain Corn, to be deliver d to the 
Plaintiff at ſuch a Place and Day, and for Performance bound himſelf in 
100 5. &c. without ſaying to whom &c. It was held that the Plaintiff 
might count that the De endant obliged himſelf to Him. But Littleton 
pray'd that the Entry ſhould be Per hec verba, and ſo it was done. 
Thel. Dig. lib. 9. cap. 6. S. 1. cites Mich. 2 E. 4. 22. and that fo it was 
held Mich. 4 E. 4. 31. where the Obligation was teneri V. PP in 10l. 
ſolvendis Fo. Def. &c. yet the Count was enter*d ſolvend to the Plaintiff. 
15. Debt by E. Haſtinges, and counted that he, by Name of E. Haſtings, Br. Noſme, 
recover d certain Land in ancient Demeſne, and. 100 l. Damages, and pl. 27. cites 
brought the Action of the Damages. Quære if the Count ſhall abate the 5 “ 
Writ ; for the Writ is Haſtinges, and the Count is by Name of Haſtings. 
And per Chocke, Needham, Littleton, Fairfax, and Jenney, becauſe 
the Action is founded upon a Matter in Fact, and not upon Record or Writing, 
it is no material Variance ; for it ſuffices if he be the ſame Perſon, and 
thoſe Words by Name &c. is only . for this Recovery ſhall be 
tried per Pais, and not by the Roll; tor Nul tiel Record 1s no Plea, bur 
he ſhall ſay Nul tiel Recovery; tor if the Rolls are burnt, yer the Plain- 
tiff ſhall recover. But Danby and Moyle J. contra, and that the Count 
ſhall abate the Writ. Br. Variance, pl. 52. cites 9 E. 4. 42. 
16. Debt upon Indenture againſt the Abbot of W. he Indenture was 
between the Abbot of the Monaſtery of St. Mary of M. and rehears'd diverſe 
Covenants ad quas conventiones perimplendas the Abbot of V. Obligavit ſe 
in 10 l. and did not ſay the aforcſaid Abbot, and yet good; for it fhall be 
intended he who is Party to the Deed; and the Writ was tor the Abbot of 
W. and not St. Mary &c. as in the Indenture: And thereſore the Opi- 
nion was, that the Writ ſhall abate for the Variance ; for where it is 
founded upon Specialty, they ſhall purſue the Specialty, and ſhall 
not ſay, that Known by the one Name and the other, as he ſhall fay 
where it is founded upon Matter in Fact. Br. Variance, pl. 7). cites 11 
E. & 2 Ro 
8 In Debt upon a Bond againſt F. S. of D. Teoman, it is no Plea 
that there are two J. S. 5, elder and younger, within the ſame Vill, and 
none without Addition, becauſe the Action is founded upon the Bond, 
1 agrees with it; quod nota by Award. Br. Brief, pl. 325. cites 9 
„. | | |  » 
18. In Treſpaſs &c. the Writ was Quare clauſum fregit, and the Decla- . 
ration was {Mp fregit; and for this Variance the Judgment was a 1 4 
revers' d. Cro. Eliz. 185. pl. 5. Trin. 32 Eliz. B. R. Edwards v. by Rotle 
; b 


Watkin. „J. the 

h Word Clau- 
ſum is Nomen aggregativum, and may contain many Cloſes; aud ſo may well enough agree with the 
Declaration. Sty. 109. Trin. 24 Car. Burrel v. Lancaſter. — 8. P. accordingly Per "aq and ſaid 
that it had been ruled often of late, that there is no Variance between the Writ and Count, tho' the 
Writ is Clauſum, and the Count is Clauſa. 2 Lutw. 1343. Trin. 2 Jac. 21. Meriton v. Benn, 
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batement. 


— 
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(F a. 3) By Variance in the Sum or Value, 


Br. Vari- 1. IN Treſpaſs Wich challeng'd the Count, becauſe he had counted of 
ance, 7 38. Goods carried away to the Value of 401. and the Writ was not but 10 
cites S. C. 1% Value of 40 5. Thorp ſaid, this is a good Diverſity to abate the Count. 

Br. Variance, pl. 8). cites 38 E. 3. 21. 


Br. pigs 2. Debt of 20 J. Quatuordecim ſolid where the Bond is Yuatuordecem 
ance, pl. 50. 


- olid* with (e) but in the Count he confeſſed himſelſ ſatisfied of the 14, s. And 
hen . A. Rolf Meade the Variance Nearen Wia the 8000 to he Writ ; 
ſays, Quzre and becauſe nothing is in Demand but the 201. which is according to 
if it be mate the Bond, and the 14 8. is confeſs'd to be paid, therefore the Writ was 
3 5 awarded good: But note, that in the Writ there was only 201. and in 
ee e by the Count he counted of a Bond of 20 l. 14 8. and confeſs d Satisfaction 
the Statute of the 14 8. Br. Brief, pl. 212. cites 4 H. 6. 26. 


of 14 E. z. 
(F. a. 4) Variance between the Writ and Count. In 
reſpect of the Place where. 
* Debt upon 1. 6 Ri. 2. HH Af Frits of Debt and Account, and all other ſuch 
Obligation, cab. 2. 


| | | Actions, be taken in their Counties where the ſame did riſe 
bearing Date Ty is ordained, that if in Pleas upon the ſame Writs it ſhall be & declared, the 
in the County 3 , 
of L. but it Contract thereof was made in another County, that then incontinently the ſame 
did not ap- Writ ſhall be utterly abated. 7 


rin what 


County the Action was brought, and in the End was put the Name of a Scrivener who was abiding in Lon- 
don, by which the Defendant prayed that the Attorney may be examined where the Deed was made; 
and the Court was in Opinion to have examined him, by which the Attorney took upon him to bring 
in his Mafter the next Day, by which the Court ſpared him. Quzre inde ; for this ſeems to be by the 
Equity of tliis Statute. Bur quære if this Statute has Equity in it; tor by 21 E. 4. 79. 80. he ſhall not be 
examined, but where the Deed bears Date at a Place certain, and the Action is brought in another 
County; but where the Deed is dated at large, there no Examination lies. And fee Debt 3 H. 6. 35. 
Per Martin, the Defendant ſhall have it by way of Plea, that the Deed was made in another County, 
Judgment of the Writ ; by which Rolf paſs'd over, and replied that it was not. Quod nota, and quere ; 
and fee, in the principal Caſe, that Martin was in Opinion that the Party may plead it to the Writ; 
but Babbington Ch. J. contra, for then the Deed ſhall be confeſsd by him, fo that he cannot ſay Non 
eſt factum afterwards. And Martin ſaid, that he may ſay by Proteſtation that he has an Acquittance, 
and for Plea that it was made in another County. Quære. Br. Examination, pl. 2. cites 3 H. 6. 29. 
18 P. Br. Examination, pl. 1. cites 3 H. 6. 15. and 21 E. 4. 79. 80. CEE 


2. Debt by Executors upon an Indenture in the County of C. and the De- 
fendant ſaid that the Indenture was made in the County 1 D. and prayed 
that the Executors be examined, and ſo they were. Br. Examination, 
pL 18. cites . . 1. 5 | 

3. In Treſpaſs the Writ was, that the Treſpaſs was done at the Vill of 
Weſtminſter, and the Connt was, that it was done in the Palace of the King 
&c. And the Opinion was, that the Writ ſhall abate. Thel. Dig. lib. 
9. cap. 5. S. 33. cites Paſch. 2 H. 6. J. 2 
4. In Debt the Plaintiff counted in one Action, that the Obligation was 
made in one County, and by another Action that it was made in another 
County ; And yer Per Martin, it is out of the Caſe of the Statute where a 
Man brings Action in one County, and declares in another, for there his 
Writ ſhall abate ; but it is good here, and there upon this Matter pleaded 
to the Writ, it was ruled againſt the Defendant; quod nota. And there- 


| tore 


G 


2 


Abatement. 
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fore it ſeems, in this Caſe, that no Examination lies. Br. Examination, 


pl. 1. cites 3 H. 6. 15. and 21 E. 4. 79. 80. TERS 
F. In Debt upon an Obligation, which was dated at the Manor of Dale, 

the Plaintiff was received to count that it was made at Dale; for the Ma- 
nor may extend into diverſe Vills. Thel. Dig. lib. 9. cap. 6. 8. 7. Cites 
Mich. 34 H. 6. 1. | 


6. In Treſpaſs the Writ was of Aſſault and Menace made at London, and But where 
the Count was, that the Aſſault and Menace was at London, ſo that the the Writ 


Plaintiff could not do his Buſineſs at I/lington ; and yet held good. Thel. 
Dig. lib. 9. cap. 5. S. 41. cites 36 E. [H.] 6. Treſpaſs 159. and ſays, 
See 37 H. 6. 3. accordingly, and 20 H. 6. 15. 


was of the 
Menace 

made at 
Dale, ſo thal 
be durſt not 


go to bis —_ there &c. and the Count was, that he dur ſt not go from the Vill of Dale to the Market and 
Fair of the Vill of Dozune, the Writ was abated. Thel. Dig. lib. 9. cap. 5. S. 41. cites Paſch, 26 H. 


6. 1% 


J. In Debt the Attorney of the Defendant pleaded Foreign Acquittance in 
another County; the Attorney of the Plaintiff ſaid, that his Maſter never came 
there, and prayed that the Defendant's Attorney be examined ; and ſo he 
was by Oath, and ſaid that he did not know the Truth, by which he was 
compelled to plead other Plea &c. Br. Examination, pl. 30. cites 21 E. 

£2. | | 


$. In an Action of Waſte done in ſeveral Places, the Declaration aſ- Mo. 862 
ſigned the Waſte to be committed in one Place more than was named in the 1185. Hil 


np 


Writ ; and this was held to be a Fault incurable, and that the Writ 12 ac. S. C. 


ſhould abate. Hob. 37. pl. 43. Cumberland (Earl of) v. Cumberland 
(Counteſs of). | ED 


In One. 


— 76 oY 
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(G. a) Variance between Writ and Record. 


Is 2 TAINT upon Quare Incumbravit; the Writ was abated for 


Variance between this and the firſt Record in rehearſing the Iſſue ; 


but it does not plainly appear what Variance. Br. Variance, pl. 40. cites 


21 E. 3. 42. 3 

2. In 3 non admiſit againſt the Biſhop of N. making Mention of the 
Writ by which he recover'd, Propter quod mandaverimus eid* Epiſcopo 
&c. quod non obſtante reclamarione &c. and the Record was, that the 
Writ was awarded to the Biſhop Elect of N. & Confirmato, for which Va- 
riance the Writ was abated, tor it ought to be Mandaverimus ed Epi/- 
copo tunc eleffo & confirmato. Thel. Dig. lib. 9. cap. 1. S. 3. cites 
Mich. 22 E. 3. 13. | | | 
3. In Aſſiſe the Parol demurr'd, becauſe the Land was in Cuſtody of 
the King's Committee, and after Writ of Procedendo iſſued out, which did 
not agree with the Record verbatim, yet becauſe the Writ comprehended the 


Efet#, therefore Exception was not allowed, by which the Tenant | 


pray'd that his Exception be enter'd; and agreed in the End there, that 


the Procedendo is good, if it agrees in all the Pleas; quod nota. Br. 


Variance, pl. 94. cites 22 Aſſ. 28. 
4, In Aſſiſe of Rent the Tenant pray d Aid of the King and had it; and 


now the Plaintiff brought Procedendo, ſuppaſing the Afiſe to be arraion'd be- 


fore F. and B. where it was arrain'd before A. S. and B. And yet becauſe 
that which was done before three was done before two, and alſo they 


had Writ of S non omnes, therefore they ſhall proceed. Br. Variance, 


1. 73, cites 31 Aſſ. 1. 
PL. 73 N Fr 


and S.P. ac- 
cordingly ; 
but Per Cur. 
otherwiſe it 
is where the Count is of Jef than the Writ, as Writ of Waſte in two Vills, and the Count is of Waſte 


. 
» * * * vs 4%, + 2 $ . 
be N "ty * 
46 Abatement. 
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Br. Vari- 5. In Waſte where the Plaintiff had the Rever/zon ex AffignationeF. which 
ance, pl. 30. . had it ex Afignatione of M. by Fine &c. And it appear'd by the Fine 
_— y'd, that W. and R. granted the Reverſion to F. &c. by which the Writ 
1. 64. cites "of Waſte abated, notwithſtanding that the Plaintiff alleged that R. had 
E nothing in the Rever/ion at the Time of the Fine levied. Thel. Dig. lib. 
9. cap. 1. S. 10. cies Mich. 11 H. 4. 1. n . 
8. P. Bur per 6. If Decies tantum varies from the Record it is not good; As if the rs 
Babb. it Record is F. D. of E. Yeoman, and the Decies tantum is F. D. only. Br. 
— Variance, pl. 6. cites 9 H. 6, 1. by the beſt Opinion. | 


in his Count | e 
accordingly ; Quære inde. Br. Decies tantum, pl. 1. cites S. C. 


8 
- 


J. & in Conſpiracy, Stire facias upon a Fine, Attaint, Writ of Error, &c. 
Br. Variance, pl. 6. cites 9 H. 6. 1. by the beſt Opinion. 

8. In Frit of Maintenance by the Abbot beate Marie de Miſſenden &c. 
of Maintenance in quadam Querela, quæ fuit inter predict Abbatem and 
one B. The Detendant pleaded that there is a Record of Action between the 
Abbot of Miſſenden, and the ſaid B. &c. Abſque hoc that there is any Re- 
cord that the Abbot beate Marie de Miſſenden has any Action againſt him 
&c. But ſuch Pleading was not received, becauſe it is triable by the 
aged and therefore he pleaded Nul tiel Record generally, and it 

eem'd by the Opinion there that the Writ is good enough if the Plain- 
tiff in his Count ſhews the Maintenance in Loquela, which was between 

the aforeſaid Abbot per Nomen &c. Thel. Dig. lib. 9. cap. 1. S. 15. 
cites Mich. 10 E. 4. 19. | 


_ Y 


„ 


22 


(H. a) Variance between Original Writ and Judicial or 
other Writ. 


1. C\Ometimes an Original Writ ſhall abate for Variance between it 
0 and Writ or Proceſs Judicial, as in Writ of Meſne of Tenements in 
Burton, and the Defendant came in by the Grand Diſtreſs by which the 
Tenements were ſuppoſed to be in Birton &c. for which Variance the Defen- 
dant went fine Die &c. Thel. Dig. lib. 9. cap. 2. S. 1. cites 6 E. 4. 277. 
But ſays fee that Default in Judicial Writ ſhall nor abate the Original. 
Hill. 11 H. 4. 43. x | 

2. Writ of Audita Querela was to the Juſtices Quod / confare poterit 
&c. that they had aflented ad evacuationem recognitionis predi& &c. 
And the Scire facias was, if the Defendant knew any thing to ſay wherefore 
the Plainttff ſhould not be diſcharged of the Recognizance ; and yet all was 
adjudg'd good, inaſmuch as all is one Intendment. Thel. Dig. lib. 9. 
cap. 2. S. 2. Cites 6 E. 3. 280. „„ | | 
3. Writ original ſhall not abate for Variance between it and the Pone in 

a Surname. Thel. Dig. lib. 9 cap. 2 S. 2. cites 6 E z. 296. | 
4 In a Patent ot Aſſiſe there was no ſuch a Clanſe Et alios in hrevi 
noftro originali contentos &c. And ſeveral were named in the Original which 
were not in the Patent, by which the Writ abated. Thel. Dig. lib. 9. 
Ane eee _ | | e 
5. Scire facias againſt the Prior of He of Feruſalem in England upon 
a Recovery which was Prior of the Hoſpital of St. Fohn in England, and 
Exception taken, and not abated for the Variance ; for 'Thorp ſaid it is 
known by the one Name and the other, therefore [ruled him to] an- 


ter 5 quod nota. Br. Variance, pl. 19. cites 44 E. 3. 16. 


6. Scire 


Abatement. a 


—_— 


6. Scire facias upon Garniſhment in Writ of Detinue of a Writing, the Br. Scire fa- 
Original named the Plaintiff F. Shipfed, and the Scire facias F. Shiplow, clas, e 
and therefore it was awarded that he ſhall ſue a new Scire tacias, not- 


withſtanding it was a Judicial Writ. Br. Variance, pl. 2). cites 


; J. tn Writ of Maintenance ſuppoſed to be made in an Aſſiſe, the which But in 
Aſiſe was adjourn d &c. It was held that he need not make Mention of this ET bo 
Adjournment in the Writ ; for it is founded upon the Maintenance which — © 
is the Matter, and not upon the Record. Thel. Dig. lib. 9. cap. 2. S. 6. 4ſi/e que 


cites Mich. 21 H. 6. Brief 90. Quere of Severance and of Garniſhment ht fuit, 
in Detinue. N | | where in 
Truth the 


Plaimiff was nonſuited in the Aſſiſe, the Writ ſhall abate, per Gaſcoigne. Thel. Dig. lib. 9. cap. 2. 
8 7. cites Mich. 7 H. 4. 30. | 


— FS — 


— * — — 


(L a) Variance between Writ and Declaration made 
good by Alias Dictus. 


1. IN Debt the Writ was quod reddat J. 7. Clerk, and the Olligation 
was Chaplain, and tor the Variance the Writ was abated quod 
nota ; and uore alſo, that an Alias Dictus would have remedied the Mar- 
ter, as it ſeems ; Quære of the Part of the Plaintiff, but it is clear of the 
Part of the Defendant, for there he is bound to give Addition. Br. Va- 
riance, pl. 55. cites 39 E. 3. 23. | 7 | 
2. If a Man be bound to F. N. and after he is created a Biſhop, he thall 
ſue by Name of Biſhop, and the Variance is not material; per Ham & 
Perſey ; and per Fulth. this is true, by reaſon of the Name of Dignity. 
. ©Duzre it the Law be ſo; tor Alias Dictus is uſed. Br. Variance, pl. 23. 
cites 48 E. 3. 23. | | 83 ̃ | 
3. Debt by J. S. and Joan Newton his Feme, as Executors of F. NM. to 
accord with the Specialty, and becauſe the has loſt her Surname by taking 
ot the Baron, and is named J. N. therefore the Writ was abated by 
Award; but it was ſaid that the Name of Daughter, Siſter, or Coſin 
may remain &c. And it ſeems that Alias ditia would have ſerved here. 
Br. Brief, pl. 92. cites 2 H. 4. 1. Pi ne 
4. Writ of Debt was abated, becauſe it was Sau, V5 K. of G. in the 
County of C. where the Obligation was F. K. of G. without naming of the 
County of C &c. But at this Day this is remedied by an Alias Dictus. 
Br. Variance, pl. 25. cites 2 H. 4. 24. . 


(k. a) What ſhall be ſaid to be Variance. 


1. A SSISE of a Robe C8 s. Price. The Defendant demanded 
what he had of the Robe, who /ew'd Deed which willd a Robe 
with Furr of the Price = Ss. and yet per Cur. becauſe it is intended Par- 
cel of the Robe, the Plaint nor the Writ was not abated by the Variance. 
Br. Variance, pl. 67. cites 22 Aſſ. 10, 3 
2. In Debt the Writ was Præcipe Prior of T. quod reddat, and 22 
Obligation was Prior of the Monaſtery of T. and tor this Omiſſion of 
| ( (Monaſtery). 
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(Monaſtery) the Writ was abated for the Variance. - Br. Variance, pl. 12. 
cites 40 E, 3. 23. . PHLTS e eee 
3. Waſte by. him in Remainder, who was compell'd to ſhew Deed 

and fo he did, and the Deed was F. Son of W. Hl 7. and the Writ was 7: 

of Z. and becauſe all was of one and the ſame Intendment, therefore well. 

r. Variance, pl. 14. cites 41 E. 3.23. 4 on Fm 
4. But becauſe the Writ wild it to remain to him and his Heirs, and the 

Specialty was to him and the Heirs of his Bady, therefore for this Variance 

the Writ was abated. Br. Variance, pl. 14s cites 41 E. 3. 23. 

5. Replevin was Henry Abbot of D. and the Pone, which was brought 

at the Suit of the Plaintiff, was Abbot of D. without Henry, and there- 
fore the Replevin was abated ; quod nota; and therefore no Return 
awarded. Br. Variance, pl. 15. cites 41 E. 3. 24. 1 
6. Protection and Writ vary'd, becauſe the one was Militi and the 
other Chevalier, and yet awarded good; quod nota; for they have one 
and the ſame Intendment, as it ſeems. Br. Variance, pl. 17. cites 42 
E. 3. 9. | 7 
7. Debr upon an Obligation. The Obligation was Alice, who was the 
Wife of R. B. and the Writ was Alice Heretofore Wife of R. B. and becauſe 
(was Wife) and (heretofore Wife) have one and the ſame Intendment, 
therefore the Writ was awarded good ; quod nota. Br. Variance, pl. 4. 

| cites 3 H 6. 1%967ꝝꝛ - ; | 

Br. Addi- 8. Debt againſt 3 upon an Obligation, which was that A. B. and C. 

tions, pl. 3. Teomen, were bound &c. and the Writ was by this Word (Yeoman) after 

_ C— every one of their Names, and well, and no Variance; for this is by Ne- 
" of; ceſſity of the Statute of Additions. Quod nota. © Br. Variance, pl. 5. 


tion, pl. I. 5 
cites 8. C. Cltes 3 H. 6. 23. | a | 1 
9. In Debt the Writ was againſt an Executor, fcilicet, J. B. Executor 
of the Teſtament of W. B. Brot her of the ſaid W. where the Teſtament is ( His 
Brother) and yet well; for it is all the ſame in Effect. Br. Variance, 
pl. 83. cites 9 H. 6. 19. | X 
Br. Protec- 10. The Record was Treſpaſs againſt A. B. of O. in the County of H. 
tion, 8 408 and the Protection was A. B. of O. Eſq; in the County of H. alias 
ens d. C. dictus A. B. of O. Paſton ſaid, it ſhall not be allow'd tor the Variance 
but Aſcue and Fulth. ſaid Ves; tor it has ſHicient Intendment to be one 
and the fame Perſon. Br. Variance, pl. 47. cites 22 H. 6. 3. 
11. Debt of 405 upon an Obligation. The Defendant demanded 
Judgment of the Count for the Variance; for he counts of 6 l. Flemiſh, as 
the Obligation was, and that 408. Sterl. and 61. Flemiſh, were one and 
the ſame Sum. Quære; for it was not adjudg'd. Br. V ariance, pl. 9. 
cites 34 H. 6. 12. . EM * EL 
5 12. In Caſe the Writ was for raiſing of the Yard, and the Declaration is 
* | for exalting the Yard, and making a Gutter therein; and ſo there is more 
| compriz'd in the Declaration than in the Writ; and for this Cauſe rhe 
Court held it ill, and not aided by the Statute of 18 Eliz. Cro. E. 829. 
pl. 34. Paſch. 43 Eliz. Norton v. Palmer. oe 5 


/ 


8 "IE the * 


* By he (L. a) By * Death of the Plaintiff; 

5 Spi it al | 0 6 ; i : ; 
Law the 

Death of the 


Party never 1. IN Writ by Executors, the Death of him who is ſever'd ſhall not 
— ee L abate the Writ; per Judicium, Thel. Dig. 178. lib. 12. cap. 1. 
Rl Rep. S. 5. Cites Trin. 5 E. 2. Br. 80a. and ſays that fo it was adjudg'd in Treſ- 


20. Paſch. pals brought by Executors, Trin. 16 E. 2. Executors 111. and that ſo 
— 99 | | . h agrees 


hs 


4 * . 1 f — 1 — ; 
Vs n 4 20 . 7" »-. as 


2 


agrees 3 H. J. 1. bur ſays the contrary is adjudg'd Paſch. 38 E. 3. 13. 16 Jac. B. R. 
and Hill. 20 E. 3. Accompt 78. | e Dol 1 
| ott. 


Wherever the Death of any Party happens pending the Writ, and yet the Plea is in the ſame Condition as if 
ſuch Party were living, there ſuch Death makes no Alteration ; For where the Death of the Parties makes 
no Change of Proceeding, it would be unreaſonable that the ſurviving Parties ſhould make any Altera- 
tion in the Writ; and 1t would be abſurd, that what made no Alteration ſhould change the Writ and 
the Proceſs; and on this Rule all the Diverſities turn. G. Hiſt. of C. B. 195. 

But it was apy that Writ of Aiel ſhall abate by Death of one of the [1 1 who was ſever'd. 
Thel. Dig. 179. lib. 12 cap. 1. 8 6. cites Hill. 5 E. z. 174. and that fo it is adjudg'd Mich. 19 R. 2. Brief 
925. and 37 H. 6. 11. in Formedon; but the contrary is adjudg'd Hill. 42 E 3. 28. in Scire Facias. 

In Aſſiſe by 2, if the one be ſever'd, the Writ ſhall not abate by the Death of him who is ſever d. 
Thel. Dig. 179. lib. 12. cap. 1. S. 12. cites 38 E. 3. 43. per Thorp. 5 

It is held that in Writ of Ward of the Body by two, the Writ ſhall not abate by the Death of him 
who is ſever d: But the contrary is held in Writ of Ward by Parceners, inaſmuch as he who ſurvives 
and the Heir of the other, ſhall have Re-ſummons by the Statute. Thel. Dig. 179. lib. 12. cap. 1. 
S. 13. cites Mich. 38 E. 3. 43. Quere.- So it is held that in Aſſiſe by Parceners the Writ fhall 
abate by the Death of him who is ſever'd ; and ſo of Jointenants after the Severance. But per Davers 
the Aſſiſe ſhall not abate by the Death of one of the Plaintiffs Jointenants before the Severance. Ther 
Dig. 179. lib. 12. cap. 1. S. 12. cites Mich. 37 H. 6. 11. . 

Fa Formedon it was faid, that where 4 bring Formedon, and one is ſummon'd and ſever'd, and the others 
proſecute the Suit, and be <vho is ſever d dies, that this ſhall abate the Writ. Quære. Br. Brief, pl. 119, 
Cites 11 H. 4. 19. 20, In ſuch Caſe it was held by Priſot and Danby, that the Writ ſhould abate. 
Contra Moyle and Needham; and ſee 58 E. 3. 11, 36. that the Writ ſhall abate; contra 16 E. 3. and H. 
42 E. 3. 2. and ſee Joinder with an Alien 11 H. 4. 26. and 39 E. 3. 13. But Priſot agreed, that where 
he who ſurvives may recover the Whole, there the Death of the one ſhall not abate the Writ, as in 
Writ of Ward or Quare Impedit. Contra where he who ſurvives ſhall not recover but a Moiety ; for 
the Writ is falſe when one is dead; and alſo when the one recovers the Moiety, the other may enter 
' with him; and fo the beſt Opinion was, that the Writ ſhall abate. Br. Brief, pl. 231. cites 37 
H. 6. 9. | | 


2. Where 2 ſued Execution of a Statute-Merchant, the one died, and If two fue 
the other was compelFd to ſue new W ric upon his Caſe. Thel. Dig. 179. 3 
lib. 12. cap. 1. S. 8. cites Hill. 25 E. 3. 38. Eres erchant 


and one dies 


: | | 3 9 be fore Execu- 
tion, it ſhall go on. In the Caſe of Defendants tis different; Proceſs is expreſsly given upon the Sta- 


tute-Merchant ; per Bridgman Ch. J. in delivering the Opinion of the Court. Cart, 195. Paſch. 19 
Car. 2. C. B. in Caſe of Law v. Tothill & Rawlins. 


3. The Death of the one Plaintiff in Monſtraveruut ſhall not abate the S. P. D. 279! 
Writ. Br. Brief, pl. 145 cites 38 E. 3. 35. | S 3 cites 


4. Two brought Writ of Warrantia Chartæ, and the one died, and the Thel. Dig. 
Writ was abated; and yet another Writ may be brought in the Name 179. lib. 12. 


of the other after the Aſſiſe determined; for no Default is in the Plain- 1 * 
tiff, quia cauſa mortis. Br. Brief, pl. 82. cites 48 E. 3. 22. that the 
5 | Writ abated, 


notwithſtanding that he who died had only an Eſtate for his Life, and the Fee was in the other who 
ſurvived. | | | 


5. In Ouid juris clamat by two, if the one dies the Writ ſhall not 36 e. 
| N 1 1 N Brie : 
abate, Br, Quare impedir, pl. 67. cites 48 E. 3. 31 & 32 bs BY 
38 E. 3. 35. - Three brought Quid juris clamat upon Grant of Reverſion by Fine to them, and to the 
Heirs of one, and the one, who had for Term of Life only died, pending the Mrit; and yet the Writ awarded 
ood, Br. Brief, pl. 83. cites 48 E. 3. 31.- S. P. Thel. Dig. 179. lib. 12. cap. 1. S. 9. cites 48 
. 3. 32. and ſo agrees Paſch. 18 H. 6.2. | | 1 


6. In Debt by 3, after Iſſuèe and the Darrein Continuance, it was plead- 
ed that one of the Plaintiffs, viz. Jo. Dale, was dead; to which Plea 
his Attorney and the 2 other Plaintiffs imparl'd ; and at the Day given 
he who was alleg'd to be dead appear'd in proper Perſon, but the Attor- 
ney of the Defendant ſaid that Jo. Dale was dead, and would not ſa any 
thing elſe; by which the Plaintiffs had Judgment to recover, becauſe the 
Juſtices ſhall adjudge if he who now appears, and he who made the At- 
rorney, be the {ame Perſon or not. Thel. Dig. 179. lib. 12. cap. 1. 
8, 11. cites Trin. 34 H. 6. 45. | n gs OO ni 
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. Ta Homine replegiando by 3, quare if che Wric ſhall abare by the 
Death of one of them. Thel. Dig. 179. lib. 12. cap. 1. S. 14. cites 8 
E. 4. 16. | 


8. Aſſiſe of an Office by two Joint Patentees ſhall abate by the Death 


- 


there was 


Fo in Dower © 


f one of them. Thel. Dig. 179. 1ib, 1a. cap. 1. S. 18. cites Paſch. 9g 
9. Ir is ſaid, That in Writ of Error of Judgment given againſt the 
Tenant in Præcipe quod reddat of Land, the Death of one of the Plain- 


| 2 riffs in the Writ of Error ſhall abate the Writ. Thel. Dig. 179. lib. 12. 
2 Writ to in- Cap. I. S. 16. cites Hill. 3 H. J. 1. and 2 R. 3. 1. Quære. = 


5 2 if the 


band died ſeiſed, 


and of what Eftate, either in Fee or Tail, and Jud ment thereon, and a Writ of 


Error brought, and after the Record removed the Widow died; Per Cur. The Writ ſhall not abate. Yel. 


112. Mich. 


5 Jac. B: R. Bromley v. Littleton. 


But where R. had Judgment in an Action on the Caſe againſt 2. in C. B. and they brought a IWrit of 
Error in B. R. and before the Errors <vere diſcuſs d one of the Plaintiffs in Error died. It was adjudged 
that the Writ ſhall abate, and that R. is put to his Scire facias againſt the Executor of him that is dead. 


- Yelv. 208. Mich. 9 Jac. B. R. Spenſer and Woodward v. the Earl of Rutland. | 


In Writ of Error Hy. a. and one dies pending the Writ, the Plaintiff in the original Action, by enter- 
ing a Suggeſtion on the Roll, that one of the Parties in Error is dead, may take out Execution on the 


1 without ſuing out a Scire facias either againſt the Heir or Executor of the dead Perſon. 8 
Mod. 108. Mich. 9 Geo. Pennoire v. Brace. 0 | | 


S. P. Cro. J. 


16. pl. 4. 


10. The Death of one of the Plaintiffs in Audita Querela ſhall dot 
abate the Writ, becauſe the Suit is only to diſcharge them. Thel. Dig. 


Rick. 1 Jac, 179. lib. 12. cap. 1. S. 16. cites Hill. 3 H. J. 1. and 2 R. 3.1. Quere. 


R. Leigh 
and Brown 


Bui in all 
Ackionn, 
where one of 


* the Plaintiffs 


dies, the 


v. Bargany. 


11. The Death of one of the Executors Plaintiffs thall not abatethe 
Writ. Thel. Dig. 179. lib. 12. cap. 1. S. 16. cites Hill. 3 H. J. 1. and 
2 R. 3. 1. Quære. 


© Writ abates, except in Actions brought by two Executors, Per Cur. And Hale Ch. J. ſaid that ſo it 


ſhould in a 


Duare impedit, but that it is revivable by Jonrney's Accounts. Vent. 235, Hill. 24 & 25 


Car. 2. B. R. Dacres v. Duncomb. 


| If there be 
"% 
or Copart- , 
ners, and 


real Action, 


12. Two Grantees of a next Preſentation brought .®uare impedit ; one died 
pending the Writ, Three Juſtices held that che Writ ſhould abate. D. 


279. pl. 8. Mich. 10 & 11 Eliz. Anon. 


13. Under- leſſee and his Aſſignee of Part of the Land for Years being 
ſued in the Spiritual Court for Zithes, join in a Prohibition; the Prohibi- 
tion ſhall not abate by the Death of one of them, becauſe nothing is to be 
recover d, but they are only to be diſcharged of Tirhes. Owen. 13. Hill. 
36 Eliz. B. R. Bartue's Caſe, TS 


14. Avowry by two, one dies where the Avowry was made en auter 
Droit, che Suit ſhall not abate; otherwiſe if in their own Right. Mo. 


395. pl. 513. Hill. 37 Eliz. Short v. Tucker & al. 


15. If 2 Fointenants bring Treſpaſs, and one dies, the Action is gone, 


Fointenants Per tot. Cur. for on the Plaintiff's Part, if one dies all the Writ or Bill 


ſhall abate, unleſs in Caſe of Neceſſity, as in a ©wuare impedit, where the 


Ee 2 6 Months peradventure might be paſs'd, ſo as if the Bill ſhould abate, 


5 . 


the Action fail'd. Cro. J. 19. pl. 4 Mich. 1 Jac. B. R. Leigh and 


and one is © Brown v. Bargany. | 

ſummon d and Bonus LE 3 | 
ſever d, the other ſhall proceed for his Moiety; and if the Perſon ſever d dies, the Writ abates, becauſe 
he goes [on] for the whole, in Caſe of the Death of the e was or of the Coparcener, without Iſ- 


ſue; and it would be improper to do it on that Writ, w 


ere by the Summons and Severance he went 


[on] only for a Moiety before, and the Writ cannot have a double Effect to go on for a Moiety in Calc 
of Summons and Severance, and for the whole in Caſe of Survivorſhip. And therefore, ſince the State 
of the Things is changed by the Death of one of the Parties, there muſt be a new Writ. G. Hiſt. of C. B. 


1 — —— 


And it is the ſame Lacy, if ſuch Jointenants ſhould proceed without Summons or Severance; for 


fince Both by the Writ might by Poſſibility recover their Motetv, they ſhall not go on for the whole 


in Caſe of Survivorſhip, becauſe the Words and Effect of the Writ, at the Time of its firſt Purchaſing, 


: 


Was 


% 


Nen 


r 


e 


2 TIO — SY 


Abatement. 


TY ren * — EE ce —— CE 
was, that each might recover his Moiety ; and therefore a new Writ muſt be purchaſed to enable ene 
ro proceed for the whole. G. Hiſt. of C. B. 197. 

But in perſonal and mixt Actions, where there is Summons and Severance, the Plaintiff goes on for the 
whole, there, if one of them dies, yet the Writ ſhall not abate, becanſe they go on for the whole 


after Summons and Severance; and if they were to have a Writ, it would only give the Court Autho- 
xity to go on for the whole. G. Hiſt, of C. B. 197. Yew” | 


16. In Trover brought by 2 Plaintiffs, the Defendant pleaded that 
ending the Action one of the Plaintiffs died. Adjudged that the Trover 
being brought tor the Goods of both, the Action ſurvives to the other. 
2 Bulſt. 262. Mich. 12 Jac. Spring v. Barrett. 
177. Before a Fudement, if there be two Plaintiffs, and one dies, tho' the 
Intereſt ſurvives, the Writ ſhall abare, ſo tis in Debt, Treſpaſs &c. 
tho? if one of the Defendants die, the Writ ſhall not abate. Carr. 190. 
Per Bridgman Ch. J. in delivering the Opinion of the Court, in Caſe 
of Law v. Tothill & Rawlins, Paſch. 19 Car. 2. C. B. | 
18. It was held per Cur. that where four took out a Bill of Middleſex, 
by the Death of one of them the Writ abated 5' and a new Wris 
ſhould have been taken our in the Name of the three Survivors by Fournies 
Accounts; and when one F them died the Bill abated, and a new Bill 
ſhould have been taken our in the Name of the two Survivors only, by 
8 Accounts. 12 Mod. 188. Paſch. 10 W. 3. B. R. Temple v. 
Biſhop. _ 
| mag Fieri Facias abates not by the Plaintiff*s Death, and the Sheriff 6 Mod. 2901 
may proceed in the Execution ; tor he has nothing to do with the Plain- Tad L 
riff tor the Writ commands him to levy and bring the Money into 11 
Court, which the Plaintiff's Death does no Ways hinder ; beſides, an cordingly.— 
Execution is an entire thing and cannot be ſuperſeded after it is begun, 11 Mod. 34. 
1 Salk. 322. pl. 10. Mich. 3 Ann. B. R. Clerk v. Withers. Th hy _ 


accordingly. 


(M. a) By Death of the Defendant: 5 See (A. b) 


1. IN Mortdanceftor againſt Icintenants, the Writ ſhall not abate by But Writ of 
the Death of one of them, nor in Scire facias, inaſmuch as the Formedon 
Survivor has all by Right of Survivor; but it is otherwiſe of Parceners. a foin- 


Thel. Dig. 180. lib. 12. cap. 2. S. 5. cites Tempore E. 1. 857. 858. and ear by — 
ſays ſee 40 Aſſ. 15. and 43 E. 3. | 


Death of 


: oy a one of them, 
per Judicium, Thel. Dig. 181. lib 12. cap. 2. S. 26. cites Paſch. 43 E. z. 16. and 9 H. 6. 57. 


In al againſt two Jointenants, if the one dies pending the Writ the Writ ſhall abate ; bur if one of | 
1 


the * Diſſeiſors dies, yet the Writ is good if the other Diſſeiſor be alive. Br. Brief, pl. 291. [295] 
Cites 27 Aſſ. 45. | | 


3 i ö 
* The large Edition is (Diſſeiſees, ) but the others, and the Year-book, are Diſſeiſors.) 


2. In Aſſiſe of Common of Paſture againſt two. The Death of one who 
is not Tenant of the Waſte out of which &c. thall not abate the Writ. 
Thel. Dig. 180. lib. 12. cap. 2. S. 4. cites Tempore E 1. Br* 864. | 

3. In Aſſiſe againſt two, where the one the Day of the Writ purchas'd was 


: ſole Tenant, and pending the Writ infeoffed the other and a Stranger not named 

- in the Writ, and after the Feoffor died, by which the W rit was abated by 

4 Judgment. Thel. Dig. 180. lib. 12. cap. 2. S. . cites Mich. 1 E. 3. 22. 

: and 1 Aſſ. 12, 4 ; Rot aa, 

3. 4. In Præcipe quod reddat againſt three, who at the Grand Cape return'd But it is 
F gaged their Law of Non-Summons in Common, and at the Day given &. 7wo held cane 

S 


| | — 
came and ſaid that the third was dead, ſed non allocatur, by which they rn 


two made their Law, and the Writ abated for two Parts, and the 5 to the Writ 
| mandant 


without ſay- mandant recover d the third Part. Thel. Dig. 180. lib. 12. cap. 2. 8. 9. 
fault. Thel. f 


| 
| 
1 . 
q 
1 


r Ä ] . 


- —— 


Abatement. 


32 


n 1 


ing the De- cites Mich. 6 E. 3. 278. 
Dig. 180. lib. 12. cap. 2 S. 9. cites 20 H. 6. 2. and 21 E. 4. rg. 95. 
> F. In a Writ of Right Patent removed by Pone unde ſuch a one held ſ 
much, and a Feme and her Son held ſo much, & fic de ſingulis &c. It, was 
_ pleaded that the Feme was dead, by which it was „ N that the Writ 
ſhould abate as to this (unde) notwithſtanding it was alleg d that her Son was 

fole Tenant. Thel. Dig. 180. lib. 12. cap. 2. S. 11. cites Hill. y E. 3. 300. 
6. In Writ of Entry againſt Dioneſe and one Ro. at the Day of the 
Grand Cape returh'd againſt Dioneſe, ſhe made Default, by which Ro. 
tock the entire Tenancy abſque hoc that Dioneſe any thing had, and the 
Demandant faid that they held in Common &c. And upon this to Iſſue 
and after Dioneſe died, by which the Opinion was that the W rit ſhould 
abate notwithſtanding that each was eſtopp'd againft the other. And 
rherefots the Demandant watved his Writ. Thel. Dig. 180. lib. 12. cap. 

2. S. 12. cites Trin. 7 E. 3. 325. 0 | c $1597 
y. In Writ by ſeveral Præcipes, the Death of the Tenant in one Pre 
'cipe ſhall hot abate all the Writ. Thel. Dig. 180. lib. 12. cap. 2. S. 14. 


cites Paſch: 9 E. 3. 449. Brief, 945. 729. 12 H. 6. 2. 515. 
8. In Writ againſt tuo, if the one Diſclaims the Writ ſhall not abate by 
his Death, quod fuit conceſſum. Thel. Dig. 1 80. lib. 12. cap. 2. S. 16. Cites 
Paſch. 10 E. 3. 509. and Mich. 13 E. 3. Brief 678. and Mich. 14 E. 3. 
Procedendo 4. 1 | & | "Farr 
9. In Writ of Right or of Eſcheat by the King againſt ſeveral, the Writ 
ſhall not abate by the Death of one of them. Nor in Scire facias ſued out 
4 a Petition ſued to the King. Thel. Dig. 181. lib. 12. cap. 2. S. 18. cites 
aſch. 13 E. 3. Br. 260. and 7 H. 4. 33. and ſays fee Trin. 2) E. 3. 83. 
uære. | 
n 10. In Writ of Meſne againſt two Parceners, they were Forejulg d, and 
after the one of them and the Heir of the other join'd in Writ of Error, 
and aſſign d for Error that the one of the Parceners was dead before the 
Fudgment given in the Writ of Meſne. And adjudg'd a good Plea to re- 
. verſe the Judgment, notwithſtanding that the Survivor might have 
pleaded the Death of her Siſter in the Writ of Meſne; for Death ſhall 
abate the Writ without Plea. Thel. Dig. 181. lib. 12. cap. 2. S. 21. 
cites 19 Aſſ. 8. and ſays ſee 20 H. 6. 2. agreeing, and 18 E. 4. 20. and 
2 2 H. 5. 9. agreeing, that the Writ by Death ſhall abate imme- 
diately. | | | | 
api, "Re of Diſſeiſor in Aſſiſe of Land ſhall not abate the Writ if 
there is another Diſſeiſor and Tenant alive. Thel. Dig. 180. lib. 12. cap. 2. 
S. 4. Cites 23 Aſſ. 10. | 


Regularly 12, Aſſiſe by Baron and Feme who recover*d the Land and Damages, and 


| —_ after the Tear they ſued Scire faciar gainſt the Tertenants to have Excecu- 
e e, by Con of the Damages, and one came and ſaid that the Baron is dead, 
the Death Judgment of the Writ; and upon Nient dedire the Writ abated. And 
oſ one of the Io ſee that Judicial Writ, in which a Man has Day to anſwer, may abate 
any rs by Plea. Br. Brief, pl. 293. cites 28 Aff. 45. r 
— ch.. in delivering the Opinion of the Court. Cart. 194. Paſch. 19 Car. 2. C. B. Law v. Tothill 
and Rawlins. 8 FF | 


13: In Debt againſt 2 upon a joint Contract, the one was outlaw'd, and 
the other pleaded that he who was outlaw'a died before the Outlawry pro- 

' nouric'd ; and adjudg'd a good Plea, and that the Writ ſhould abate. 

WS Thel. Dig. 181. lib. 12. cap. 2. S. 39. cites Trin. 4o E. 3. 26, 3 
Thee e- 14. In Writ of Error againſt the Heir of the Party and againſt the Le- 
covered a- nant, the Heir died pending the Writ, and yet the Writ ſtood againſt the 
gainſt J. N. Tenant, and Scire facias granted againſt che Heir of the Heir. * 


* 
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Abat | jent. 62 
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ig. 181. lib. 12. cap. 2. S. 25. cites 42 Aff 22. in Fine. And 44 E. brought | 

3. Brief 584. agreeing. of ww Weit 72 
: : | 1 170 

Facias thereupon, and the Sheriff return'd the one dead, and the other two warn'd, and yer theWrir we 


Per Keble and Wood; for the Plaintiff is not to recover any thing, but to be diſcharo'd of t 
Jon But Vaviſor contra; for he is to be reſtor d, and Reflirarion cannot be wages 4 an 
erſon. Br. Brief, pl. 310. cites 3 H. 7. 1—— Thel. Dig. 182. lib. 12. Cap. 2, S. 42. Cites S. C. and 
Trin. 14H. 7. Fol. ultimo, That in Writ of Error of a Judgment given in a perſonal Action brought 
againſt 3 who were Plaintiffs in the firſt Action, the Death of the one ſhall abate the Writ; ber 
inionem. 

A Writ of Error was brought againſt 2 uon a Recovery in a Præcipe quod reddat, and ed; 
the 4. was, if it ſhould abate ? It 50 inſiſted, "as It . becauſe it 5 S . 
Commiſſion to examine the Record, and the Party ſhall recover nothing thereby; and it is not like a 
Præcipe. But the Juſtices ſaid, that if the Recovery were in a rea] Action, as here it was, the Wrir 
ſhall abate ; for the Judgment is, that he ſhall be reſtored to the Land. But if Error be brought on a 
Recovery in a perſonal Action, it is otherwiſe ; and that ſo is 3 H. 7. 1. Godb. 66. pl. 79. Mich. 28 & 
29 Eliz. B. R. Anon. Godb. 68. pl. 82. Mich. 28 & 29 Eliz. B. R. Sir Edward Nobby g 
Caſe, Same Difference taken; and Gawdy and Clench Juſtices bid them bring a new Writ of Error; 
for that is the ſureſt Way. | | 7 


Error was brought upon a4 Judgment in B. R. and pending the Writ one of the Parties died 
Cur. The Writ Mall abate. Tel. 30 Eliz. Goldsb 95 pl. 5 Trin. 30 Eliz. . 1 Fer 
In a Writ of Error, if the Pefendant dies, the Writ is not abated; but ir is otherwiſe if the Plaine; 
dies, And the Secondary inform d the Courr of the Caſe of Thynn and Corte, where the Defendant 
in 2 _ _—_ a Scire ſacias ad audiendum Errores went againſt the Executors. Vent. 34. Trin. 21 

Car. 2. B. R. Anon. | | 4 


15. Ejectione firmæ thall not abate by the Death of one of the Defen- In Ejeione 
dants. Thel. Dig. 181. lib. 12. cap. 2. S. 27, cites Trin. 44 E. 3. 22, firmz a- 


| 9 againſt 
after Verdict for the Plaintiff, and before Judgment one of the Defendants died; and WA the 
Writ ſhould ſtand good againſt the Survivor. Goldsb. 80. pl. 16. Hill. 30 Eli. Clayton v. Lawſell. 


In Zjectment, beteveen the firſt Day of Aſſize and Verdict the Defendant died; and upon A | 
this Fact the Defendant's Court moved to = Execution; and 1240 this was not hel 2 by 77 Gar of | 
and quoted 1 Sid. 131. Hard. 51. where the like Motion had been granted, and as often denied - bur per 
Cur. Let things ſtay till Notice of Motion to Plaintift; but after the Court held the Judgment well 
entered. 12 Mod. 241. Mich. 10 W. z. B. R. Robertſon v. Moor. WD 


16. In Scire facias of Damages recovered in Afi againſt 2, if the one 
dies the Writ ſhall not abate, it he be only Diſſeiſor and not Tenant, 
Thel. Dig. 181. lib. 12. cap. 2. S. 28. cites Mich. 4) E. 3. J. Fo 

17. In Writ of Ward againſt 2, the Sheriff returned that the one was dead. But EjeR- 
Thel. Dig. 181. lib. 12. cap. 2. S. 31. cites 5o E. 3. 7. Quære. 3 
Raviſhment of Ward, ſhall not abate by the Death of one of the Defendants. Thel. Dig 48, t . 
cap. 2. S. 31. cites Mich. 12 H. 4. 10. 5 | | 


18. In Debt againſt 2, at the Capias the Sheriff returned Cepi Corpora 
of both &c. yer the one of them was received to ſay that the other was 
dead, and abate the Writ notwithſtanding the Return. Thel. Dig. 181. 
lib. 12. cap. 2. S. 30. cites Hill. 50 E. 3. 7. 
19. In Audita Querela againſt 2, the one of them died after Iſſue joined, 
and the Niſi Prius ſued ; by which it was held 10 the Court, that the 
Original ſhould not abate, but that he ought to ſue a new Venire facias. 
Thel. Dig. 181. lib. 12. cap. 2. S. 32. cites Hill. 11 R. 2. Brief 638. 
20. Detinue of Charters againſt 2 Executors ; the one died pending the Br. Execu- 
Writ, and all the Writ abated. Quod nota; for otherwiſe in Writ of ters, * . 
Treſpaſs. Br. Brief, pl. 96. cites 2 H. 4 18. W 


S. P. 

| ; © a ae © Thel. Dig. 
181. lib. 12. cap. 2. S. 34. cites Paſch. 2 H. 4. 2 — in Debt againſt Executors, the one died pend- 
ing the Writ ; and by the Opinion of the Court the Writ ſhall abate againſt all. And Littleton prayed 
Judgment that it ſhould abate, to the Intent to have a new Writ againſt the others, and had ir; for to 
his Intent the Writ is abated in Law by the Death of the one, bur is not abated in Fact till 2 
be given. Br. Brief, pl. 232. cites 37 H. 6. 16. Thel. Dig. 181. lib. 12. cap. E. S. 34. cites S. 
In Pebt againſt three Executors, if one dies pending the Writ, the Writ ſhall abate; bur on Surmiſe of 
this by Plaintiff's Counſel, a new Writ was granted by Journey's Accounts. Le. 44 pl. 57. Mich. 28 
& 29 Eliz. C. B. Knight's Caſe. 5 4 | 
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21. In Treſpaſs againſt ſeveral, who pleaded Not guilty, notwithſtanding 
pk Treſpaß, that one of them died after Verdili found againſt them, and before Judg- 
B. bar ment, yer the Writ did not abate, unleſs againſt the deceaſed, and the 


* U . _ 
„ 


ths, that 3 Plaintiff recover'd againſt the others. Thel. Dig. 18 1. lib, 12. cap. 2. 


95 5; and S. 36. cites Trin. 2 H. 6, 12. 
2 « 0. 22» he | ' ; | 6 N ; - : 
there is a Diverſity where it is by joint Venire facias and where by ſeveral Venire facias' s. In Treſpaſs 
againſt 4 in B. R. by one, and the one died meſne between the Niſi Prius and the Day in Bank ; and therefore 
the Plaintiff prayed Judgment againſt the others; but Markham faid he might have Judgment againſt all, 
for none can have Error but the Executors of the deceaſed, and not the other Defendants: And to it 
ſeems, that he may have Judgment inſt the others, for the Writ ſhall not abate but againſt bim who 
is dead, and not againſt the others. Br. Brief, pl 357. cites 5 E.4. 6. 7. | h 


In Treſpaſs Sc. againſt 4 Defendants, one of them died before the Verdict, and the Fury found them all 


guilty, and afleſsd Damages &c. The Court was moved, that the Plaintiff might have Judgment 
gainſt the other 3. Roll Ch. J. ſaid, that upon his relinguiſbing the Damages as to him who was dead, 
he may have Judgment againſt the reſt. Sty. 299. Mich. 1651. Preſton v. Mortlock. ; 

Sd in Treſpaſs upon 5 R. 2. againſt 3, they were at Iſſue, and after [ſue one died, and notwithſtand-= 
ing this, Diſtringas was awarded againſt all; which Matter was after alleg'd in Arreſt of Judgment, and 
that the Writ ſhould abate; & non allocatur, for tho' it was ill again the dead Perſon, yet it was 

od againſt the others? Br. Brief, pl. 314. cites 4 H. 7. 7.—Br. Rep eader, pl. 29. cites 8. 1 

In Treſpaſs againft 2, and after Iſſue joined, and Puis darrein continuance, one of them dies, the Plain- 
tiff may, at the Trial, get his Default recorded, and proceed to Trial, and have a Verdict againſt the 
other; and he may before Judgment come and ſuggef the Death of the Defendant who died, and haye 
Judgment apainſt the other. And taking the Inqueſt againſt one, where there are two Defendants, and 
one of them dies Puis darrein continuance cannot be Error, if the Default of the other be recorded, and 
his Death be ſuggeſted before Judgment ; and one cannot plead Death of a Party in Abatement Puis 
darrein continuance; Per Holt Ch. J. 12 Mod. 668. Hill. 13 W. 3. B. R. Anon, LW 2 


Br. Brief, 22. And if the one dies after the Niſi Prius granted, and „ ve the Inqueſt 
l * 85 Cites taten, the Writ ſhall ſtand, and a new Venire Facias ſhall be awarded. 
8 C ang p. Thel. Dig. 18 1. lib. 12. cap. 2. S. 36. cites Paſch.“ J H. 6. 23. 3 H. 7. 
For Proceſs 5. 10 H. 6. 10. 4 H. 7. 7. a 195 


cannot be 


enter d againſt 4 dead Perſon, nor it cannot be continued againſt one where it was againſt two at the 


firſt. Br. Brief, pl. 160. cites ) H. 6. 21. | 
But in ſuch Caſe the Proceſs againſt the Inqueſt was continued and taken, and held, Thel. Dig. 181. 
lib. 12. cap. 2. S. 36, cites 4 H. 7. 7. | 


23. In Detinue, if the Defendant dies after the Garniſhment, the Writ 


ſhall abate. Thel. Dig. 181. lib. 12, cap. 2. S. 37. cites Paſch. 21 H. 

# £ 4 In Writ of Forcible Entry againſt 2, the one had made Default after 

5 the Declaration and Appearance, and the other was at Iſſue, and after the 
; Niſi Prius granted the Plaintiff ſaid that he who was ar Iſſue died after the 
laft Day &c. and the Attorney of the Defendant tender'd to aver the 

Life of his Maſter, and was not received, but the Plaintiff pray'd Writ 


ro inquire of the Damages againſt the other. Thel. Dig. 18 1. lib. 12. 


cap. 2. S. 38. cites Hill. 31 H. 6. 15. | | 1 0 
Br. Brief, pfl. 25. Conſpiracy againſt 2; the one pleaded that his Companion is dead 
88 ee nding the Writ, and no Plea to the Writ. Per Cur. The Reaſon 
Thel. Dig. ſeems to be, becauſe it may be found that the Defendant, and he who is 
181. lib. 12. dead, conſpired. Br. Brief, pL 396. cites 18 E. 4. 1. e 
cap. 2. S. 27. 


ſays it was touch'd Trin 44 E 3. 22. that Writ of Conſpiracy againſt wo ſhall abate by the Death of 
one of them; but cites the Caſe 18 E. 4. 1. above contra; and ſays, See Mich, 22 R. 2. Br. 888. 


Quere. 


26. In 2 againſt 2, the Plaintiff at the Aſſiſes ſaid, that one of the 
Defendants died after the laſt Continuance, and prayed the Juſtices to pro- 
ceed to take the Inqueſt againſt the Survivor only, and fo they did; and 
2 Plaintiff had Judgment. D. 175. a. pl. 24. cites Mich. 9 H. 3. 
BB OT ep S008 5 d 3 

27. The Death 5 Defendant in Writ of Warrantia Chartæ ſhall not 
abate the Writ of Warrantia Chartæ, which is fo expreſs'd, that if the 
Warrantee dies pending the Plea, . by this che Writ ſhall not be quaſh'd, 


buc 
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but his Heir ought to be re- ſummon'd to anſwer to the ſame Writ. Br. 
Brief, pl. 409 cites the Regiſter, fol. 158. | 1 | 

28. In Attaint between H. and J. in B. R. and pending the Writ ]. 
died. The Writ ſhould not abate by Reaſon of the Stat. of 23 H. 8. 
[cap. 3.] upon which this Attaint was brought. D. 129. b. pl. 65. 
Patch. 2 & 3 Ph. & Ma. Heydon v. Ibgrave. | | 

29. In Replevin, after Verdict for the Plaintiff, the Defendant's Coun- In Replevin 
ſel, as Amicus Curiz, alleg*d that one of the Defendants died after the laſt againſt 2, 
Continuance. The Court, præter Brown J. after adviſing a long time, e) were at 
held that the Writ ſhall not abate. D. 175. pl. 24. Mich. 1 & 2 Eliz, TR 
Sackvill's Cafe. ; | 5 | ; one of teen 
other moved that the Writ might abate; but the Opinion of the Court was that it . 
but ſtand good a ainſt him; and Walmſley ſaid he had known it twice ſo adjudg'd in his Time, Erd. 
E. 574. pl. 17. Trin. 39 Eliz. C. B Wythers v. Rooks & Smith. 5 


30. In a Writ of Entry ſur Diſſeiſin againſt Sir H. R. Tenant for Life, Ibid Marg. 
who made Default atter Default. He in Reverſion was received, and the ſays, it ſeemy 
Farr found l the f f. bar after the Ttial, and before the pag 
Day in Bank, the Tenant for Life died. Afterwards the Appearances of Writ hall 
the Demandant and Tenant by Receipt, by their Attornies, were re- abate, bo- 
corded; and the Demandant pleaded the Death of the Tenant for Lite, Aule no 


and pray'd that the Writ might abate, and that Judgment might not be Judgment 
1. AE oye him ; bur the Tenant by hare, j 8 upon the — 
Return of the Poſtea the Judgment might be enter'd, and would not dead Perſon, 
anſwer to the Death. The Court doubted what to do, and would ad- and cites 21 
viſe. D. 258. b. pl. 17. Hill. 9 Eliz. Sir Humphrey Ratcliff's Caſe, ” a = 
alias, the Earl of Suſſex's Caſe. oy | 7.23. 20 


H. 7. 10. and 
| | | 44 | 5 > ' fays that in 
Prætipe qua veddat againſt Baron and Feme, the Baron made Default, and the Feme <vas received, and 
traverſed the Action, and it was found againſt ber; and after the Feme faid, that her Baron died after the 
Verdict; and yet the Plaintiff had Judgment to recover. Cites Mich. 27 E. 3. 88 Fitzh, Judgment 193. 
and cites 9 H. 4. 1. that one died after Verdict, and yet Judgment was given for the Plainti , who was 
dead; but ſays, fee in Waſte that the Writ was abated Mich. 34 E. 1. Fitzh. Brief 854. and ſays, ſee 
Fitzh. Brief 202. and Quare Imp. 71. and Monftrans 7,—— Le. 187. pl. 264. Trin. 31 Fiir. in Illex g 
Caſe, cites it as lately adjudg'd in Der ick James's Caſe, who died the Day after the Verdict, and yet 
Judgment was not ſtaid; becauſe the Court after Verdict cannot examine Surmiſes, and they have not 

a Day in Court to plead. | ne 


31. In Account, if the Defendant is awarded to Account, and does ac- 3 Le. 68. pl. 


count, and is found in Arrears, and dies, the \V ric ſhall not abate, bur 93. Mich, 
20 1. 


the Executors ſhal l be charged; per Manwood J. Le. 263. pl. 352. 19 CB. Sc 
Eliz. in C. B. Anon. | | in the fame: 
| Words 


Ff the Defendant in Account dies before the ſecond n the Writ ſhall not abate. Noy 146. in Caſe 
of Cutter & Ux' v. Barber & Ux'———But if the Plaintiff in Action of Account dies before the ſecond 
Judgment, the Writ ſhall abate. Brownl. 25. Anon. — But Cro. J. 356. Mich. 12 Jac. B. R. Met⸗ 
calf v. Wood is, that the Death of any of the Parties in Account, before the 2d Judgment, abates 


the Writ. | | | 
If two be adjudg d to Account, and Proceſs iſſues, and one dies, the other ſhall account alone. Browul. 


25. Anon. 


32. Aſſumpfit again 2. The Plaintiff had a Verdict, and before tho 2Le. 54. pl. 
Day in Bank one of the Defendants died; and after Judgment the ſur- 27. ch. 
viving Defendant brought a Writ of Error, and it was clearly agreed that 8 R. We⸗ 
the Death of one of the Parties did abate the Writ, and the judgment got and 


was reverſed. Cro. E. 105. pl. 19. Trin. 30 Eliz. B. R. Meggot v. Broughton 


and Mavic a 
Broughton. | | Caſs, S. C. 


And it was ſaid that the Caſe is not like the Cafe of an Action of Treſpaſs ; for every Treſpaſs done 
by many is ſeveral by each of them; but every Aſſumpſit is joint, and not ſeveral. | EPO 


24. Death 
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33. Death of one Defendant in Debt abates the Whole, but not in 
Treſpaſs. Noy 72. in the Sheriff of Nottingham's Caſe. 
Caſe &c. 34 Eſcape againſt two Sheriffs, one died, the Court gave no Opinion. 


N . Noy 92. Sheriff of Nottingham's Caſe. 


riffs of London, for an Eſcape on meſne Proceſs. After Trial by Niſi Prius, and before the Day in 
Bank, B. died; and this was ſuggeſted by Affidavit, without entring it on the Roll, becauſe no Roll is 
made till after the Term, and then it would be too late. It was moved that the Suit ought to abate, as 
in an Action of Debt, Accompr, or Caſe againſt 2 upon a joint Contract, or againſt Executors, where 
one dies the Action falls; but it was anfwer'd, that an Eſcape is in Nature of a Treſpaſs and a Tort, and 
committed by both and each of them; for they are diſtinct Perſons, tho' but one Officer; and 'tis not like 
a Contract which is intire, and, cannot be ſever'd in Jud ent, but like Treſpaſs againſt Husband and 
Wife, which, tho* but one Perſon in Law, yet if the Husband dies the Suit ſhall proceed againſt the 
Wife. Hard. 161. Mich. 16 59. in the Exchequer. Harris v. Phillips & Biggs. 9 

But in Action againſt two Sheriffs for inſufficient Security on 23 H. 6. by them taken, if one dies it does 
not abate the whole Writ. Noy 72. Paſch. 2 Jac. C. B. Mounſon v. Sheriff of Lincoln. 


Cro. C. 574. In a Writ of Right of Advowſon againſt 3 Defendants, a Special 
1.16. The Verdi was found ; Re” Ahern and * one © FA De- 
ing v. fendants died; and this was alleg d on Record in Abatement of the Writ, 

and that the Defendants were Coparceners. The Attorney-General al- 

G & leged that they were Jointenants, and not Coparceners. Sed per Curiam, 

al*. S. C. and whether Coparceners or Fointenants, the Writ ſhall abate. But upon Mo- 

8. * reed tion of the Attorney-General, Day was given to ſpeak to it the next 

— bur Term. W. Jones 452. pl. 5. Hill. 18 Car. B. R. The King v. Kingſ- 

CH mill & al. | | | | 
I. r0. Pale 16 Car. B. R. the S. C. and no one arguing for the King, the Court all retain'd their 
— Opinion that the Writ ſhould abate, and that Judgment ſhould be enter d accordingly. 


36. If a Writ of Covenant be brought againſt three, and one of them 
dies, the Writ is abated only as to him, and abateable as to the reſt ; per 
Roll Ch. J. But Latch inſiſted ftrongly that it is abated to all. The 
Reporter makes a Quære. Sty. 421. Trin. 1654. Jones v. Graves. 
7, Where Action is brought againſt two, and one dies, the Writ 
| ſhall abate, tho they are Executors ; but on Tort not. Sid. 259. Trin. 
17 Car. 2. B. R. in Caſe of Wirrall v. Brand. 

38. Six Defendants all pleaded jointly Nor Guilty. A Venire Facias 
was awarded, and a Diſtringas with a Niſi Prius; but before the Day of 
Nifs one died. The Plaintiff ought to have made a Special Entry of the 
Death of ſuch Defendant, with Nihil ulterius verſus eum fiat, and then 
take Fudgment only againſt the Survivors, and not againft him who was 
dead. Carth. 149. Trin. 2 W. & M. B. R. Woolridge v. Cloberry. 

40. If one of the Defendants dies pending the Writ, this thall not abate 
the Action againſt the other Detendant ; becauſe this is the Act of God, 
&c. and no Fault in the Plaintiff, G. Hiſt. of C. B. 200. 


** 


(N. a) Where Baron and Feme are Parties. In what 
Caſes the Writ ſhall abate by the Death of either. 


In Treſpaſs 1. IN Writ againſt Baron and Feme, if the Baron dies aſter Verdift in 
againſt Barn 12 at the Niſi Prius, and before the Day in Bank, be Writ ſhall 


2 Vande abate, inaſmuch as the Name of the Feme is chang d. Thel. Dig. 180. 


be Plan- Iib. 12. cap. 2. S. 10. cites Mich. 6 E. 3. 295. 
rf, P o $ Mich. 6 3. 295 


tween the Day of Nif Prius and Day in Bank, the Husbana died. It was held by all the Court, That 
| the 


Abatement. 3 57 


the Death of Plaintiff or Defendant after Verdict by Niſi Prius, and before the Day in Bank, ſhall 
abate the Writ; and tho' Zaron and Feme be but one Perſon in Law, yet on Death of the Baron be- 
fore the Day in Hank, no Judgment may be enter'd, and if enter'd it is Error: But becauſe this Action 
is perſonal, the Court doubted ; for if the Feme had beën dead and the Baron ſurviv'd, udgment 
ſhould have been enter 'd againſt him; and the fame Reaſon is that ſhe ſurviving ſhould be chargeable. 
Sed adjornatur. Cro. C. 509. pl. 1. Trin. 14 Car. Anon, | 


2. fAlfiſe againſt Baron and Feme, and others. The Baron died. The Thel. Dig. 
Feme pleaded this to the Writ. The Writ ſhall abate againſt the Feme 180. Iib 12. 


only, and not againſt all, if Diſſeiſor and Tenant remain alive. Br. ERS: 
Brief, pl. 268. cires 11 Aff, 15. : | and fays that 
| ſo ſeems to 


agree 27 Aſſ. 35 where in Aſſiſe _—_ Baron and Feme, and a 3d Perſon, the Baron died; but it was 
found that the 3d Perſon was ſole Tenant and not Diſſeiſor, but that the Baron and Feme were Diſfl:i- 
ſors; by which the clear Opinion was that all the Writ ſhould abate. And ſo agrees 28 Aff. 37. be- 
cauſe the Feme of the deceaſed Baron had loſt the Name of Feme. And in Peſpaſ; againſt Baron 
and Feme, and others, the Writ ſhall abate only againſt the Feme by the Death of the Baron. Thel. 
Dig. 181. lib 12. cap. 2. S. 17. cites Mich, 11 H. 7. 6. arid ſays ſee Poſtea, 50 E. 3. Bur Br. Brief, 
Seth cires 2: Aſſ. 45. That in Alliſe againſt Baron and Peme, if the Baron dies pending the Writ, the 

rit ſhall abate, | | | 


Py 


3. In ®nare Impedit the Writ was abated by the Death of one of the A _ Imp. 
Plaintiffs. Thel. Dig. 179. lib. 12 cap. 1. S. J. cites Hill. 17 E. 3. 11, b g rought 
the which Writ was brought by the Baron and Feme and a third Perſon, _ 3 | 
and the Feme died. . 


| | | 3 Perſon, the 
Feme died and the Baron was intiiled to be Tenant by the Courteſy, yet the Writ was abated D. 279. b. 


pl. 8, cites Hill, 1) E. tit. Brief in Fitzh. 665. 


4. In Writ againft Baron and Feme, the Feme came and pleaded as Party 
and ſaid that her Baron was dead, to which it was replied that pending the 
Writ, Divorce was made between her and her Baron, and that ſhe is now 
Covert of another ; and yer the Writ was abated. Thel. Dig. 181. lib. 12. 
cap. 2. S. 22. cites Paſch. 25 E. 3. 39. 

5. In Præcipe quod reddat againſt Baron and Feme, at the Grand Cape 
return'd againft them, the Baron came and ſaid that the Feme was dead 
before the Writ purchaſed, ſed non allocatur; becauſe the Writ was ſerved 
and her Death nor return'd by the Sheriff, bur Seiſin of the Land was 
awarded. Thel. Dig. 181. lib. r2. cap. 2 S. 23. cites Mich. 26 E. 3. 68. 

6. In Attaint againſt Baron and Feme and a third Perſon by one Summons, 
and againſt another by another Summons, the Feme and the third Perſon 
pleaded that the Baron was dead &c. And the Opinion of the Court was 
that the Writ ſhould abate as to this Summons. But otherwiſe it is in 
Writ of Error, where it is not requiſite that the Tenant be named, but he 
who was: Party to the Judgment. Thel. Dig. 181. lib. 12. cap. 2. S. 24. 
cites Mich. 28 E. 3. 9. | . 
J. In Appeal of Mayhem againſt Baron and Feme and a third Perſon, the 
Sheriff return'd that the Baron was dead, upon which it was held that 
the Feme would not be put to anſwer upon this Writ ; but the Plaintiff 
continued his Proceſs againft the third Perſon. Thel. Dig. 18 1. lib, 12. 
cap. 2. S. 29. cites Hill. 53 E. 3. 1. 775 5 
8. In Aſſiſe of Darrein Preſentment againſt Baron and Feme, the Sheriff 
return'd that the Feme was dead, and yet it was held that the Wrirſhould . 
not abate. Thel. Dig. 181. lib. 12. cap. 2. S. 33. cites Paſch. 21 R. 2. 
9. If the Baron and Feme bring Action, and the Baron dies pending the 
Writ, there the Writ ſhall abate; for now the Feme is not his Wife. 
Br. Brief, pl. 415. cites 32 H. 6. 28. 29. 5 e 

10. In Writ againſt Baron and Feine, ſhe pleaded that her Baron died 
aſter the laſt Continuance, and Iſſue taken that he did not die after the laſt 
Continuance, and held a good Iſſue, and that ſhe could at plead fuch 
Death after Continuance taken as Party but as Amicus Curie. Thel. Dig. 


2 182. 
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182. lib. 12. cap. 2. S. 40. cites: Mich. 38 H. 6. 9. but ſays ſee 18 E. 4. 
contra, quære. And ſee 14 H. 6. 9. 
J. If an Action of Vaſt be brought by Baron and Feme, in Remainder 
in eſpecial Tail, and hanging the Writ, the Wife dies without Iſſue, 
the Writ ſhall abate; becauſe every kind of Action of Waſte muſt be ad 
Exhæredationem. Co. Litt. 285. 
_ Hurt. 37. 12. N. obtained Fudgment and made F. his Executrix and died, and be- 
N 7 Jae. fore Execution J. died inteſtate, whereupon S. adminiſtred to the Goods of 
Nawe of NM. and took to Huſhand V. and they both brought ſeveral Scire facias's 
Mhitting⸗ againſt ſeveral Tertenants of the Defendant, ſome of whom appeared and pleaded, 
tons Caſe, and ſome made Default, and Fudgment paſſed againſt them and Writs of 
per © Elegit awarded, but before any Execution thereon W. the Husband died. The 
all 3 Queſtion was, whether all the Writs of Scire facias, as well thoſe againſt 
for the Wite the Tertenants who appear d and pleaded, as againſt thoſe who had 
- cannot re- judgment againſt them, ſhould abate or not? But hereof the Court 
Penne 7 would adviſe, Hob. 287. pl. 374. W hittingham & Ux. v. Tertenants of 
and tho' the Lord Darby. | 5 
Writ de Jus 


dicial, yet tis in Nature of an Original. If Husband and Wife ſue a Scire Facias and the Husband 
dies, the Scire Facias ſhall abate; for it is no more a Judicial Writ, but as it were an Original to re- 
vive a Judgment. Brownl. 64.—— The Death of one of the Parties in an Original Writ abates the 
Writ ; but otherwiſe in a Judgment. Brownl. 64. | 


13. In an Action againſt Baron and Feme as Daughter and Heir to V. 
and pending the Writ the Baron died; it was moved that the Writ 
ſhould nor abate becauſe brought againſt the Feme as Daughter and Heir 
when the Land is Aſſets, in which the Baron had nothing. And Hobart 
Ch. "ape was of that Opinion, but Day was given over. Winch. 102. 
Mich. 22 Jac. C B. Holman v. Sir Tho. Pope and Eliz. his Wife. 


* — _ 


(O. a) Where Corporations are Parties. In what Caſes 
the Writ ſhall abate by the Death of one of them. 


But in Aſſiſe I. N Writ againſt an Abbor, it was pleaded that he was depoſed 


again an pending the Writ, fed non allocatur. And after it was pleaded 
Abbot, the by the Succeſſor, that he, who was depoſed, died, upon which the Wric 
3 chat abated by Award. Thel. Dig. 180. lib. 12. cap. 2. S. 2. cites 30 E. 1. 
this Writ was Br. 885. N | 

1 his Predeceſſor, and that he found his Church ſeiſed &c. And adjudg d no Plea. Thel. 
Dig. 180. lib. 12. cap. 2: S. 3. cites 13 E. 1. Br. $69. OY | 


2. It is held in Writ of Entry ad terminum inen againſt Dean 
and Chapter, that the Writ ſhall abate by the Death of the Dean. Thel. 
Dig. 180, lib. 12. cap. 2. S. $. cites Paſch, 5 E. 3. 148. and 21 E. 4. 18. 
and ſays ſee 7 E. 3. 320. in Quare Impedit. And that Aſſiſe of Nuſance 
abated by the Death of the Dean. 41 E. 3. : 3. FN 
3. In Debt by a Dean and Chapter, the Defendant was outlaw'd, who 


had his Charter of Pardon, and ſued Scire facias &c. and at the Day of 
the Return thc Deſendant ſaid that the Dean was Dead, which was not 
denied, by which the Charter was allow'd. Thel. Dig. 179. lib. 12. cap. 
x. 8. 10, cites Mich, 11 H. 6. . | 3 

4. Writ, by Mayor and Commonalty ſhall not abate by Death of the 
Mayor, Dig. 179. lib. 12. cap. 1. S. 15. cites Trin. 12 E. 4. 10. and 18 
E. 4 9. ſp 


5. Where 


\ 
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F. Where an Action is brought by Dean and Chapter, and not by Name S. P. Thel. 
of Baptiſm, the Dean dies, and another is choſe before the Day in Court, the Dig. 179 
Writ ſhall not abate. Contra if he was named by Name of Baptiſm, or ©? *: $15 
if he was not elected by the Day in Court; and here it appears that the 4. 18. 19. 


Writ is good without Name of Baptiſm, Br. Brief, pl. 389. cites 2 1 but ſays the 
E. 4- 16. Writ fhall 


| abate b 
the Death of the Abbot. 
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(P. a) By the Death of one who is not Party to 
the Writ. „ 


againſt another, rhe Writ of Warrantia Chartæ ſhall not abate by 

the Death of the Plaintiff in the Aſſiſe. Thel. Dig. 184. lib. 12. cap. 

10. S. 1. cites Mich, 32 E. 1. Brief 816. | 
1 


I. J. Aſſiſe be brought, and the Tenant brings Warrantia Chartæ 


2. Writ of Meſne ſhall not abate by the Death of the Lord Paramount But if Fore- 
pending the Writ. Thel. Dig. 184. lib. 12. cap. 10. S. 11. cites Mich. judgment be 


32 E. 1. Brief 876. and Trin. 13 E. 3. Meſue 12. and 4 H. 6. 28. 1 
: A abate; fora 
Man hall not be made attendant to a dead Perſon. Ibid. cites Mich. 32 E. 1. Brief 976. and Trin. 


1 
E. 3. Meſne 12. and 4 H. 6. 28. and Trin. 21 E. 3. Meſhe 48. but cites Mich. 10 H. 6. 27. and 13 H 
6. Mee 3. where in Writ of Meſne 3 Men were ſuppoſed to be Lords Paramount, the Writ was not 
abated by the Death of one of them, notwithſtanding that Fore-judgment was made; for the Judgment 
ſhall be no other than that the Meſne ſhall be forejudg'd, and that the Tenant ſhall be attendant to 


the Chief Lord, viz. to thoſe who are alive. 


3. Writ of Ward of the Land ſhall not abate by the Death of the Heir 
pending the Writ. Thel. Dig. 184. lib. 12. cap. 10. S. 2. cites Mich. 
34 E. 1. Brief 853. and ſays, See 46 E. 3. Brief 776. in Writ of Ward 
r wg | 

4. In Confimili Caſu of the Alienation of one A. who held for Term 
of Life, the Writ fhall not abate by the Death of A. after the Writ pur- 
chaſed. Thel. Dig. 184. lib. 12. cap. 10. S. 3. cites Trin. 6 E. 2. Brief 
8 . | 
+ Where Writ is brought againſt 'Tenant for Term de auter Vie, if But before 
Ceſty que Vie dies pending the Writ, and he in Reverſion enters, the Writ Entry of 
thall abate, by Shard, which Parning denied. Thel. Dig. 184. lib. 12. — 44 
cap. Io. 8 4. cites Trin. 5 E. 3. 203. and ſays, See 39 E. 3. 36. 46 E. 3. hall not 


29. 9 E. 4. 33. and 15 E. 4. 5. abate; Per 
5 ; n * ppanging 
Ibid. cites 18 E. 4. 26. — Writ of Waſte againſt Tenant for Term de auter Vie, ſhall not abate 


by the Death of Ceſty que Vie. Thel. Dig. 184. lib. 12. cap. 10. S. 9. cites Hill. 9 E. 4. 53. 


6. Præcipe quod reddat was brought againſt Tenant pur auter Vie, wo 
ſaid that pending the Writ Cy que Vie died, and becauſe the Deman- But if Lef- 


dant could not deny it, therefore by Award the Writ was abated. Quod or. 2 


nota, Br. Brief, pl. 380. cites 24 E. 3. 5. The Dutcheſs of Lancaſter's gainſt Tenant 
Cafe. But Brooke ſays quod nota, againſt the Opinion of the Court pur auter 


18 E. 4. 25. Vie, and 

5 | | pending the 
Writ Cefty qus Vie dies, the Writ ſhall not abate; becauſe no other Perſon can he ſued for Damages 
but the Survivor. Arg. 3 Mod. 249. Mich. 4 Jac. 2. B. R. in Caſe of Capel v. Saltonſtall.— Co. Litt. 


285. Br. Brief, pl. 192. (bis) cites 15 E. 4 4. S. P. 


7. Where the King had leas'd to B. for his Life, and B. leas'd his 
Eſtate to R. Writ brought againſt R. was abated by the Death of B. 
Thel. Dig. 184. lib. 12. cap. 10. S. 5. cites Hill. 24 E. 3. 24. 25. 


8. It 
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8. If Writ is brought againſt F. S. the younger, and pending the Wri 
F. S. the elder dies, and another F. 8/ the younger is born, yet the W rit re- 
mains good. Br. Brief, pl. 291. cites 2) Aff. 335. 5 
9. Writ of Ravithmenr of Ward by a Guardian in Socage was nor 
abated by the Death of the Infant. Thel. Dig. 184. lib. 12. cap. 10. 8. 
6. cites Hill. 10 R. 2. Brief 93 2. But ſays that Paſch. 2 H. 4 19. Writ 

of Ward was abated by the Death of the Infant, as the Reporter heard, 
daut he was not preſent. wy Pp And that fo it was held in Writ of Ward 
1 of the Body, 9 E. 4. 53. but not in Raviſhment of Ward. 

5 10. Jo. leas'd to B. for his Life, Remainder to Ro. and his Feme, 
and the Heirs of their Bodies &c. who had Iſſue, and after the Feme 
died, and Ro. brought Writ of Waſte againſt B. pending which Writ 
the Iſſue died &c. And the Opinion ot the Court was, that the Writ 
ſhould abate by the Death of the Iſſue, inaſmuch as Ro. now is only 
Tenant in Tail after Poſſibility of Iſſue extinct. Thel. Dig. 184. lib. 
12. Cap. 10. S. 7. cites 2 H. 4. 20. 22. 3 H. 4.5. 

11. The Garniſbee in Detinue, nor the Vouchee in a Precipe quod red- 
dat, are not Parties to the Writ; and therefore their Death could not 
abate the Writ, but the Plaintiff or Demandant might have Reſummons 
gagiinſt the Tenant or Defendant. Br. Brief, pl. 15. cites 9 H. 6. 36. 
Br. Brief, 12. In Detinue the Defendant prayed Garniſoment againſt 2, and had it, 
p 175. cites and the Scire 1 return d againſt the one warn d, and the other dead. 
* * Markham ſaid the Scire facias ſhall abate now, for {r is in Lieu of. the 
Court was Original; & non allocatur ; but alias Scire Facias againſt the Executors 
inſt © Eg IJdem Dies given to him who was return'd warn'd. Quod nota, that it 


rkham, was not abated. Br. Scire facias, pl. 111. cites 19 H. 6. 9. 


that it ſnould | 
not abate by the Death of the one; for it is only Meſne Proceſs. 


* 


Br. Brief, 13. Second Deliverance 2. P. againſt S. who made Avowry upon the 
pl. 184. cites ſaid T. and his Feme, by which T. pray d Aid of his Feme, and had it, and 
| 0. Proceſs; and ſe came upon the 5 and join a, by which they were 
| e at Iſue, and Venire facias return d, and no Fury appear d, by which iſſued 
Diſtreſs with Decem tales; and at the Day the Plaintiff (aid that his Feme 
died after the laſt Continuance, Fudgment if the Inqueſt onght they to take ; 
& non allocarur, inaſmuch as e was not Party to the Original, and yet 
be was Party to the Iſſue ; tor Per Newton, where the Avowry is made 
”" wpona Stranger, and the Plaintiff pleads Hors de ſon Fee, and pending the 
Iſſue the Stranger dies, yet the Iſſue ſhall nor abate, and ſo here, and all 
Ones by which the other paſs'd over. Br. Iſſues Joines, pl. 87. cites 21 
x = 5 | Ws 
14. Three were received by Reverfion by Default of the Tenant for Life, 
and join d Iſſue, and at the Venire Facias return d, the one of the 3 was dead; 
and yet the Iſſue ſtood, and a Venire Facias de Novo awarded; but note 
that this Death cannot abate the Writ ; for he who died was not Party to 
the Writ, but came collaterally. Br. Brief, pl. 381. cites 19 E. 4. 4. 
15. Death of an Attorney ſhall not abate the Writ. Thel. Dig. 184. 
lib. 12. cap. 10. S. 10. cites 5 f. ). 3. e a 
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(Q. a) By Death. At what Time. 


1. TN Treſpaſs againſt 4, the one ſaid that another Defendant was dead But in Tref- 
before the Writ brought ; and becaufe the Plaintiff could not deny Paſs againſt 


it, the Writ was abated by Award. Br. Brief, pl. 297. cites 29 Aſſ. 62. ye 


| ; ; | 2 ere dead 
before the Writ purchaſed ; Judgment of the Writ, & non allocatur, but againſt them. And ſo ſee the 


Death of ſome ſhall not abate the Writ againſt all. But Brooke ſays mirum, as here before the Writ 

archaſed ; for then it is falſe &c. but Death pending the Writ ſhall not abate all the Writ. Br. 

reſpaſs, pl. 60. cites 47 E. 3. 18.——Br. Brief, pl. 79. cites S. C- And where an Aſſiſe was ad- 
journ'd before Thorp, upon ſuch a Point, becauſe there was another Diſſeiſor and Tenant named in the 
Writ, the Writ was awarded good. Brooke fays Quod mirum ! upon a falſe Writ. Br. Brief, pl. 297. 
cites 29 Aſſ. 62.— o in Puare Impedit «gin two, the one pleaded that the other Defendant was dead 
the Day of the Writ purchaſed, Judgment of the Writ for all, & non allocatur ; but Brooke ſays Quod 
mirum! Br. Brief, pl. 112. cites ) H. 4 24. Bur Br. Treſpaſs, pl. 174. cites 19 H. 6. 4. That in 
Treſpaſs againſt 2, if the one ſas that the- other was dead the Day of the Writ purchaſed, it ſhall abate 
the my - all; for there the Jrit was always falſe. Br. Brief, pl. 281. cites 23 Aff. 10. S. P. 
accordingly. | | 


2. Treſpaſs againſt ſeveral. They are at Iſſue, and one of the Defendants A ter Iſſus 
dies before the Writ of Ven. Fac. is returnable, There it ought to be re- join d, one of 
turn'd for thoſe who are alive, and not for thoſe that are dead, if the = * 
Death be alleg'd to the Court and confeſs'd by the Plaintiff. Quod nora Ven pc. 
bene, inde. Br. Brief, pl. 312. cites 3 H. J. 6. was awarded 


afterwards, 


and Iſſue try d. Adjudg'd no Error. Cro. Car. 426. Mich. 11 Car. B. R. Tyffin's Caſe. 


* 3. Aſſiſe of Novel Diſſeiſin was brought againſt 4. After Verdict one of P 132. pl. 
them died. This thall not be pleaded in Abatement of the Writ, becauſe 76. &c. 
there is no Day in Court for the other to plead it; but upon a Writ of Greneſield 
Error brought, this Matter ſhall aid the other, if Judgment be given; 2+ Otter. 


ſo that now by his Death the Writ is abated. Bendl. 42. pl. 74. Paſch. - 5 


2 & 3 P. & M. Granefield v. Stretch. | nothing ſaid 
| | | 8 as to this Point by the Court. 


4. If one be condemn d in an Action upon the Caſe, or Treſpaſs upon Mi- 3 Le 68 pl. 
hil dicit, Demurrer &c. and he dies after a Writ of Inquiry of Damages 103. Mich 
awarded, and before the Return thereof, the Writ ſhall not abate; for the ; Eli S. C. 


Awarding the ſaid Writ is a Judgment ; per Dyer & Manwood. Leon. 33 
263. pl. 352. 19 Eliz. C. B. Anon. is C P. Noy 
Ws 146. in 


Caſe of Cutter & Ux' v. Barber & Ux'. 


5. In a Partitione facienda y Conſent, quod Partitio fiat, and a Writ 
was to the Sheriff to make Partition, and before that it was filed, (but 
after the Return) the Court being inform'd that one of the Wives was 
dead, it was pray'd that the Wirit thould not be filed. By the Court, 
If it ſhould be filed, then the Court ſhould give an erroneous Judgment 
againſt the dead Perſon. And a Day was given to the other Party to 
ſhew if the Wife was dead; and in the Interim the Filing of the Writ 
was ſtaid. But after, becauſe it appear'd that the was not dead until at- 
ter the Return-Day of the Writ, ro which Day the judgment ſhall have 
relation, it was ruled that Judgment ſhall be given, and the Writ filed. 
Noy 145. 146. Cutter & Ux' v. Barber & Ux'. | 
6. 17 Car. 2. cap. 8. The Death of either Party, between Verdict In an Infor- 
and Fudgment, all not be alleg d 11 Error, ſo as ſuch Fudgment be falten in the 


Exc 
8e I 
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by the enter d within two Terms after ſuch Verdili. Made perpetual by 1 Fac. 
Attorney-= 2 17. | | 

General, © 3 

a Verdict was given againſt tle Deſendant, and after Verdict, and before the Day in Bank, the 
Defendant dies; and Queſtion was, if this Information was within the Statute 17 Car. 2. c. 8. and upon 
ſolemn Argument by Ward, Powis, and Hatſell, (Lechmere abſent) it was held that an Information 
was not within the Word Action, mor the King within the Word Party, and that it was never ſaid the 
Death but the Demiſe of the King; and adjudg'd that the Information ſhould be diſcontinued. 12 Mod. 
228. Mich. 10 W. 3. in the Exchequer. Attorney-General v. Buckley. 


7. Judgment was enter d as of Trinity-Term, and a Writ of Inquiry re- 
turnable in Michaelmas-Term, and the Plaintiff died in the long Vacation. 
Reſolved that as the firſt was bur an Interlocutory Judgment, the Action 
abared by the Death of the Plaintiff. Mod. 5. pl. 1). Mich. 21 Car. 
© BK. | | Pk, | 3 
8. Debt againſt 2, if one dies before Verdict, the Action is abated. 
Cumb. 169. Mich: 1 W. & M. B. R. Dove v. Martin. 
See 6 Mod. 9. 889 NM. 3. cap. 1 1. C. 6. In all Actions commenced in any Court of Record 
142. 1 Salk. after March the 25th, 1697). if the Plaintiff dies after an Interlocutory 
42. 8 Mod. Judgment, and before Final Judgment, the ſaid Action ſhall not abate, if 
115. 1 Salk. 2% Action might be originally proſecuted by his Executors or Adminiſtrators ; 
352 —And | - : | 5 
ſer Tir. Exe- and if the Detendant dies after ſuch Interlocutory Judgment, and before 
cutors. Final Fudgment, the Action ſhall not abate, if ſuch Action might be origi- 
_ nally proſecuted againſt his Executors or Adminiſtrators ; and the Executors 
or Adminiſtrators of ſuch Plaintiff, after ſuch Interlocutory Fudgment, may 
have a Sci. Fa. againſt the Defendant if living, or if dead againſt his Exe- 
cutors or Adminiſtrators, to ſhew Cauſe why Damages ſhould not be aſſeſs'd 
and recover'd againſt him or them ; and if he or they do not appear at the 
Return, and ſhew ſufficient Cauſe to arreſt the Final Fudgment, or being re- 
turn'd warn a, or upon two Writs of Sci. Fac. it being return'd that the 
| Defendant had nothing whereby to be ſummon d, or could not be found, a Writ 
of Inquiry of Damages ſhall be awarded; which being executed and return'd, 
Judgment Final fhall be gi ven for the ſaid Plaintiff, his Executors, or Ad- 
miniſtrators. | a | 
S. J. If there be 2 or more Plaintiffs or Defendants, and one dies, if the 
Cauſe of Action ſurvive 0 the ſurviving Plaintiff, or againſt the ſurviving 
Defendant, the Writ or Action fhall not abate; but ſuch Death being ſug- 
geſted upon the Record, the Action fhall proceed. 6h | 
I0. Verditt in Eaſter-Term, and before Fudgment ſign'd the Plaintiff 
died; Per Holt Ch. J. that ſhall nor hinder the Judgment being enter'd, 
provided it be within 2 Terms after; and the Statute of Frauds &c. 
only requires the Time of þgning the Fudgment thould be enter'd on the 
Roll, and that is only for the Benefit of Purchaſers. 1 Salk. 4or. pl. 9. 
1 Ann. B. R. The Duke of Nortolk's Cafe. 
In Eje&tment . 11. Death of either Party befure the Aſiſes is not remedy'd by the Sta- 
the Caſe was ture; but if the Party dies after the Allies begins, tho' the Trial be after 
1 35 his Death, that is within the Remedy of the Statute; for the Aſſiſes is 
e Fin. but one Day in Law, and this is a remedial Law, and ſhall be conſtru'd 
day, and the favourably. And the Court further held that it was in their Diſcretion 
Defendant whether on Motion to arreſt Fudgment, or put the Party to a Writ of Er- 


before, and rer. 1 Salk. 8. pl. 21. Mich. 6 Ann. B. R. Ann. 


et a Trial | — | | 1 
y_ had, and a long Defence, and a Verdict for the Plaintiff; and now it was moved that Judgment ſhould 
be arreſted. *T'was objected that this is Matter of Fact, and not aſſignable after Verdict, bur that they 
ought to bring a Wrir of Error. Per Holt Ch. J. If he had died the Day the Aſiſes began, tho* the Cauſe 
had been tried after, the Trial had been good, tho' he had died at One o'Clock in the Morning; for 
there is no Fraction of a Day, according to Shelley's Caſe in 1 Co. in which Caſe my Lord Final 
ſaid any Man, as an Amicus Curiæ, may inform the Court of ſuch an Error. Adjornatur. 11 Mod. 
136. Falmouth v. Strode. | | 


4 


12. Judgment was given Nif ſuch a Day; at which Day it was urged 
that the Plaintiff being lately dead, the Suit abared ; but per Cur. there 


Was 
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wi Judgment Ni, ſo the Rule muſt be made abſolute, 8 Mod. 381. 
Paſch. 11 Geo. Colvin v. Fletcher. 


(R. a) Abated, or abatable only. And How. 


| * 
11D the Euiry of the Plaintiff in Aſſiſe to take Livery on a Feoffinent 


ro him by the Tenant pending the Aſſiſe, the firſt Aſſiſe was 
abared ; and fo fee that an Entry ſhall abate a Writ in Fact, and upon 
this the Writ was awarded good. Br. Brief, pl. 30. cites 35 Aſſ. 4. 
2. Præcipe quod reddat, at the Grand Cape, the Tenant came and ſaid 
that before the Writ purchaſed A. was ſeiſed in Fee, and infeoffed him by 
Deed, upon Condition that upon Payment of 40 I. to re-enter, and that after 
the Default A. had paid and enter'd, and fo the Writ abated in Law; 
Judgment of the Writ. And ſo ſee that Entry is only an Abatement in 
Law, as it is admitted there; for it ſeems that it is xo? an Abatement 
in Fact before Fudgment be given. Caund. ſaid, if Writ be brought againſt 
Tenant pur auter Vie, and Caſty que Vie dies pending the Writ, the Writ 
ſhall abate. And agreed that che Entry in the other Caſe is an Abate- 
ment in Law alſo, nota. Br. Briet, pl. 229. cites 39 E. 3. 28. But Brook 
ſays ſee in the ſecond Cale it it be abated before Entry, by 18 E. 4. 25. 
26. it ſeems that it is not, and ſo it is agreeable that it is only an Abate- 
ment in Law. Ibid, _ 
3. By taking of Baron pending the Writ on the Part of the Plaintiff, the G. Hiſt of 
Writ is only abateable. Br. Brief, pl. 232. cites 37 H. 6. 16. per Lit- - -q 84. 
tleton. | But if an 


| —— Action be 
brought againſt a Feme Covert as ſole, this makes another Man's Property liable without giving him an 


Opportunity of defending himſelf, which would be contrary to common Juſtice ; and therefore the 


Writ is de facto abated. G. Hitt. of C. B. 199. 


* 4. When a Man pleads to the Writ by Death pending the Writ, he 
ſpall not plead it after the laſt Continuance, becauſe by this Writ is abated 
in Fact. Br. Brief, pl. 379. cites 18 E. 4. 18. 19. 

5. Præcipe quod reddat againſt two who were Eſſoign'd at the Summons, 8. P. BY 
and made Default at the Day, by which Grand Cape iſſued, and at the Brief pl. 
Day the one appear d, and ſaid that after the Day of their Default the other 396. cites 
died, Judgment of the Writ. And per Brigg. he ſhall have the Plea 21 E. 4 80. 


without ſaving his Default, becauſe it proves the Writ abated in Fact; 411 


contra of Entry after the laſt Continuance or ſuch like, for by this the be under 


Writ is only abatable. Br. Brief, pl. 390. cites 21 E. 4. * 16. ſtood againſt 


„ both there — 
* Quere, if it ſhould Not be (80% | 


6. If there is no Tenant at the Return of the Writ the Writ is abated ; 
but the Court cannot abate an abatable Writ without Plea, Ld. Raym. 
Rep. 476. Arg. cites 9 E. 4. 12. per Littleton, and that there is 20 Die- 
rence between a Writ abated and abateable as to a Stranger; for tho' the Te- 
nant does not take Advantage of it by Plea, yet that will not prejudice 
a Stranger. 1 . ——— | 

7. If the Plaintiff in an Action is made a Knight, the Writ is only 
abateable. G. Hiſt. of C. B. 84. cites 2 H. 6. 13. 


(8 a) Abatement 


7% 


* 
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Abatement. 


(S. a) Abatement in Part or in All. 


Thel. Dig. 1. IJ T was faid that if one of the Tenants be miſnamed in Afiſe of Rent 


236. lib. 4 6. againſt ſeveral, it ſhall abate the Writ againſt All ; contra in Aſſiſe 
E. 1 of Land. Br. Brief, pl. 257. cites 5 Aff. 6. | | 
_ Miſhoſmer | 


of one in Aſſiſe ſhall not abate the Writ but againſt him only, if there be another Tenaft and a Diſſeiſor 
named. Thel Dig. 236. lib. 16. cap. 10. S. 5. cites 11 Af. 15. —— So in aſſiſe againft to, and the one 
evas miſnamed in the Writ in the Words of the Attachment ; and the Opinion was, that if be was Tenant 
the Writ ſhould abate in all, and if Diſſeiſor then but againſt himſelf only; but the Aſſiſe was againſt 
ſeveral, ſo that it ſeems it is intended there is another Difleifſor named in the Writ; for if Tenant or 
Diſſeiſor is wanting in Aſſiſe the Writ does not lie. Br. Brief, pl. 279. cites 22 Af. 8. Thel. Dig. 
236. lib. 16. cap. 10. S. 13. cites S. C. but adds Quzere. : | | 
Note by the Juſtices in C. B. that by Miſnaoſmer of one Defendant all the Writ ſhall abate, but it is not 


expreſs'd therein what Action this was. Br. Brief, pl. 414. cites 32 H. 6. 24.-—S. P. Br. Miſpoſmer, 
pl. 79. cites S. C. mw ps 4 


But of a 2. Aſiiſe againſt three, the one pleaded a Plea which went to the Writ 
thing appa- againſt all, and to abate the Writ for all the Defendants ; yet the others 
n "a | were put to anſwer alſo; quod nota.” Br. Brief, pl. 264. cites 9 Aff. 6. 


tween ſeve- | | 
ral, one alone May ſvew it in Abatement of all the Writ. Br. Brief, pl. 267. cites 11 Aſſ. 9. 


I Precije 3. A Præcipe quod reddat was abated for the Miiety, by Ley Gager of Non- 


on Cefſavit Juimmons, by one of the Tenants, and the Demandant recover'd the Moiety 
againſt three againſt the other. Thel. Dig. 236. lib. 16. cap. 10. S. 2. cites 9 E. 3. 


h d 47o. 22 E. 3. 2. 29 E. z. II. and 48 E. 3. 1 
es, 1 pe 470. 3 9E. 3. Q 48 FE. 3. 14. 


Non-Summons at the Grand Cape, and at the Day t<vo appear d ny þ and the third made Default, and the 
Demandant pray d Seifin of the Land againſt the three; for by the Default of the one the Summons is af- 
firm'd. Per Wich. it is good firſt to pray Seiſin of the third Part, for if the two make their Law the 
Writ ſhall abate, by which one came and was recelved for the third Part, and the two made their Law, 


and the Writ was abated by Award for the two, and ſtocd good for the third Part, quod nota abated in 
Part. Br. Brief, pl. 81. cites 48 E. 3. 13. ; 


So in Quid . 4. It is held that if Parcel of the Tenements be Frankfee, and Parcel An- 
Juris clamat, gjient Demeſne, all the Writ thall abate. Thel. Dig. 236. lib. 16. cap. 10. 
8 ites Mich. 10 E. 1. Quære | | 
meſne as to 4 eite . 541. 4 

Parcel ſhall : | i a 

abate all the Writ. Thel. Dig. 23 6. lib 16. cap. 10 S. 21. cites Hill. 31 E. 3 Ancient Demeſne 16. 


But in Præcibe quod reddar of two Acres, whereot the one is Ancient Demeſne, the Writ ſhall abate 
thereof, and ſtand for the other, per Hall. Br. Privilege, pl. 12. cites 14 H. 4, 21. 


5. It is ſaid that if the Baron brings Writ of Treſpaſs againſt his ow" 
Feme and others, all ſhall abate. Thel. Dig. 236. lib. 16. cap. 10. S. 6. 
cites Hill. 12 E. 3. Br. 481. 670. quære. WE 

6. In Writ of Ward of the Body and Land, as to the Body the Writ 
was abated by the st naming 1 the Feme of the Defendant, and ſtood for 
the Land. Thel. Dig. 236. lib. 16. cap. 10. S. 7. cites Trin. 14 E. 3. 
| 279. 1 | 
Br. Aſſiſe, 7. In Aſſiſe, the Tenant ſaid by Bailiff that the Plainttff had taken the 
pl. 66. cites Profits of half an Acre Parcel of the ſeven Acres in Plaint, pending the Afiiſe, 
S. C. Judgment of the Writ, and if &c. Nul tort, and found accordingly, and 

that of the reſt the Plaintiff” was ſeiſed and diſſeiſed. And as to the halt 
Acre the Plaintiff took nothing by his Writ, and recover'd the reſt. Br. 
Brief, pl. 430. cites 21 E. 3. 34. | LS IINTS 
8. In Treſpaſs againſt the Prior of B. and one of his Commoignes, the 
Prior did not come at the Pone, and the Commoigne ſaid that he was Com- 
moig ne to the Abbotof B. and not to the Prior, Which was not denied by the 


Plaintiſt, 


\ 
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plaintiff, by which he took nothing by his Writ. Thel. Dig. 236. lib. 
16. cap. 10. S. 10 cites Paſch. 21 E 3.13. _ | | | 

9 2 Treſpafs if one of the Parties is a Villein to the Defendant, all ſhall Bur it ſeems 
abate. Thel. Dig. 236. lib. 16. cap. 10. S. 11. cites Mich. 22 E. 3. 18. mT FELT 0 


i - Mon ſtrave- 
runt ſhall not abate for all, notwithſtanding that ſome of the Plaintiffs are Villeins to the Defendant. Thel. 
Dig. 236. lib. 16. cap. 10. S. 24. cites Paſcb. 39 E. 3. 8. 


10. In Formedon laſt Seifin of Parcel ſhall abate all the Writ. Thel. 

Dig. 236. lib. 16. cap. 10. S. 17. cites Trin. 2) E. 3. 81. 
11. In Scire facias of Rent out of a Fine, as to Parcel the Tenant was 

Tenant of Parcel of the Rent, and as to other Parcel of the Rent the Te- 

nant was Tenant of the Land out of which this Parcel was iſſuing as Rent- 

charge; and the Writ abated for one and ſtood for the other. Thel. 

Dig. 236. lib. 16. cap. 10. S. 20. cites Hill. 31 E. 3. Brief 331. | 
12. Writ of Mortdanceſter may abate in Right of one Summons, and ſtand Br. Several 


7 f ik i Præcipe &c. 
1 Remainder. Thel. Dig. 236. lib. 16. cap. 10. S. 18. cites 28 1 8 
25. | "of II 
| Br. Mainte- 


nance de Brief, pl. 18. cites S. C. 


13. Where a Man confeſſes Part of his Writ to be falſe, there it ſhall S. P. Br. 


abare in all. Br. Conteltion, pl. 6. cites 46 E. 3. 9. 23 
: a 3 | es 
I4 H. 6 4.80 if he confeſſes that his Action does not lie in Part. Br. Brief, pl. 18. cites 9 H. 
54. 8 a 
In Aſiſe againſt A. and B. and A. pleads a Releaſe of all the Right, and Co Actions, if the Plaintiff 
confeſſes it, the Writ ſhall abate againſt all, tho' A. be Diſſeiſor and not Tenant. Br. Brief, pl. 267. 
cites 11 Aſſ. g. So if the Plaintiff confeſſes that any one named in the Writ is not Diſſeiſor. Br. ibid. 
ee that it may be found that any one named in the Writ by Record cas at another Time acquitted. Br. 
161d. 2 | | 
W here the Writ is ſpecial, as in Debt of 101. whereof he confeſſes himſelf paid 3 J. it ſhall abate in 
all, for it is falſe in Parcel; for the Writ ſhall be of the Duty only, and the Confeſſion ſhall be in the 
Count. Br. Brief, pl. 48 5. cites 6 E. 4. 5. But in Aſiſe of Rent of 10 J. the Defendant pleaded Re- 
: leaſe of 31. thereof, and the Plaintiff confeſs'd it, and yet the whole Plaint was not abated; for it ſeems 
in Bar of this Part. Br. Confeſſion, pl. 54. cites 8 Aff. 3. 


14 Contra where it is found by Verdict. Note the Diverſity. Br. Con- As if Debt 
feſhon, pl. 6. cites 46 E. 3. 9. | be brought 
a againſt 3 
Executors, and it is found upon [ue join d that the one is Executor and the others not, it was agreed that the 
Writ ſhall not abate in all, but the Plaintiff ſhall be barr'd againſt him, and recover againſt the other, 
notwithſtanding his Writ is falſe in Part, becauſe this Matter is found by Verdi&. Br. Confeſſion, pl. 
6. cites 46 E. 3. 9. 1 5 | | 


15. It was agreed, That a Man may plead to the Count as to Parcel, and 
in Bar for the reſt, and there the Count thall nor abate but tor the Parcel. 
Quod nota. Br. Ceſſavit, pl. 10. cites 48 E 3.4 | 

16. In Treſpaſs of his Servants, viz. Fo. and A. taken ont of his Service 
&c. it was pleaded to the W rir, that A. was Feme of the Plaintiff; upon 
which as to A. the Writ was abated, and ſtood for the reſt. Thel. Dig. 
238. lib. 16. cap. 10. S. 65. cites Mich. 1 Rich. 2. Treſpaſs 206. 

17. In Treſpaſs upon the Caſe of diverſe Treſpaſſes, Tenancy in Common 
between the PI ainti f and the Defendant of Parcel, ſhall not abate all the 
2 Thel. Dig. 23. lib. 16. cap. 10. S. 35. cites Paſch. 19 R. 2. 

ief 927. | 

18. Quere if Writ of Treſpaſs brought again/# a Clerk privileged of the 

Chancery and others, or againſt a Monk and others, without his Sovereign, 
; ſhall 7 for all, or not. Thel. Dig. 23. lib. 16. cap. 10. S. 39. cites 
I Hill. 14 H. 4. 21. and 34 H. 6. 29. and 22 H. 6. 43. Quere. 

19. In Writ of Debt of 201. where the Count is ot 10 J. by Obligation, 


a and the other 10 J. upon ContratF, if there be a Variance between the 
Foe Obligation, all ſhall abate Per Hank. and Hull, and Thirning to the 
2 8 con- 
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(S. a) Abatement in Part or in All. 


Thel. Dig. 1. JT was ſaid that if one of the Tenants be miſnamed in Afiſe of Rent 


= wag 1 againſt ſeveral, it ſhall abate the Writ againſt All; contra in Aſſiſe 


SETS of Land. Br. Brief, pl. 257. cites 5 Aff 6. 
_ Miſhoſmer 9 
of one in Aſſiſe ſhall not abate the Writ but againſt him only, if there be another Tenafft and a Diſſeiſor 
named. Thel Dig. 236. lib. 16. cap. 10. S. 5. cites 11 Aſſ. 15. — So in aſſiſe againſt tero, and the one 
evas miſnamed in the Writ in the Words of the Attachment ; and the Opinion was, that if be was Tenant 
the Writ ſhould abate in all, and if Diſſeiſor then but againſt himſelf only; bur the Aſſiſe was againſt 
ſeveral, ſo that it ſeems it is intended there is another Diſſeiſſor named in the Writ; for if Tenant or 
Diſſeiſor is wanting in Aſſiſe the Writ does not lie. Br. Brief, pl. 279. cites 22 Af. 8.—— Thel. Dig. 
236. lib. 16. cap. 10. S. 13. cites 8. C. but adds Quære. . 

Note by the Juſtices in C. B. that by Miſnaſmer of one Defendant all the Writ ſhall abate, but it is not 


expreſo d therein what Action this was. Br. Brief, pl. 414. cites 32 H. 6. 24.8. P. Br. Miſnoſmer, 
pl. 79 cites S. C. . | 8 | | 


But of a 2. Aſſiſe againſt three, the one pleaded a Plea which went to the Writ 
thing - - againft all, and to abate the Writ for all the Defendants ; yet the others 
Writ be. Were put to anſwer alſo ; quod nora. Br. Brief, pl. 264. cites 9 Aſſ. 6. 
tween ſeve= 3 5 | ; | | 

ral, one alone may ſhew it in Abatement of all the Writ. Br. Brief, pl. 267. cites 11 Aſſ. 9. 


In Precip * 3. A Præcipe quod reddat was abated for the Moiety, by Ley Gager of Non- 
5 e ummons, by one of the Tenants, and the Demandant recover'd the Moiety 
againſt three againſt the other. Thel. Dig. 236. lib. 16. cap. 10. S. 2. cites 9 E. 3. 


hb 4 470. 22 E. 3.2. 29 E. 3. 11. and 48 E. 3. 1 
Het Ln 5 ? : an 


Non-Summons at the Grand Cape, and at the Day tcvo appear d ready and the third made Default, and the 
Demandant pray d Seifin of the Land againſt the three; tor by the Default of the one the Summons is af- 
firm'd. Per Wich. it is good firſt to pray Seiſin of the third Part, for if the two make their Law the 
Writ ſhall abate, by which one came and was recelved for tlie third Part, and the two made their Law, 


and the Writ was abated by Award for the two, and ſtood good for the third Part, quod nota abated in 
Part. Br. Brief, pl. 81. cites 48 E. 3. 13. 


So in Quid 4, It is held that if Parcel of the Tenements be Frankfee, and Parcel An- 

Juris clamat, gient Demeſue, all the Writ thall abate. Thel. Dig. 236. lib. 16. cap. 10. 

Ancient Pe- S. 4. cites Mich. 10 E. 3. Quer | 

meſne as to 4+ eite K.. 12 

Parcel ſhall : . 

abate all the Writ. Thel. Dig. 23 6. lib 16. cap. 10 S. 21. cites Hill. 31 E. 3 Ancient Demeſne 16. 
But in Precipe quod reddat of two Acres, whereot the one is Ancient Demeſne, the Writ ſhall abate 

thereof, and ſtand for the other, per Halſ. Br. Privilege, pl. 12. cites 14 H. 4, 21. 


5. Ir is ſaid that if the Baron brings Writ of Treſpaſs againſt his own 
Feme and others, all ſhall abate. Thel. Dig. 236. lib. 16. cap. 10. S. 6. 
cites Hill. 12 E. 3. Br. 481. 670. quære. Wn: 
6. In Writ of Ward of the Body and Land, as to the Body the Writ 
was abated by the act naming 1 the Feme of the Defendant, and ſtood for 
the Land. Thel. Dig. 236. lib. 16. cap. 10. S. J. cites Trin. 14 E. 3. 
| 279. + | 
Br. Aſſiſe, 7. In Aſſiſe, the Tenant ſaid by Bailiff that the Plainttff had taken the 
J. 66. cites Profits of half an Acre Parcel of the ſeven Acres in Plaint, pending the Afſiſe, 
C. Judgment of the Writ, and if &c. Nul torr, and found accordingly, and 
that of the reſt, the Plaintiff was ſeiſed and diſſeiſcd. And as to the half 
Acre the Plaintiff took nothing by his Wrir, and recover'd the reſt. Br. 
Brief, pl. 430. cites 21 E. 3. 34. „ — 88 5 
8. In Treſpaſs againſt the Prior of B. and one of his Commoignes, the 
Prior did not come at the Pone, and the Commoigne ſaid that he was Com- 
moig ne to the Abbot of B. and not to the Prior, which was not denied by the 


Plaintiſt, 


* 
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Plainciff, by which he rook nothing by his Writ. Thel. Dig. 236. ltb. 
16. cap. 10. S. 10 cites Paſch. 21E 3.19 | 8 
9 Io Treſpaſs if one of the Parties is a Villein to the Defendant, all ſhall Zi it ſeems 


abate. Thel. Dig. 236. lib. 16. cap. 10. S. 11. cites Mich. 22 E. 3. 18. 3 3 


runt ſhall not abate for all, notwithſtanding that ſome of the Plaintiffs are Villeint to the Defendani. Thel. 
Dig. 236. lib. 16. cap. 10. S. 24. cites Paſch. 39 E. 3. 8. | 


10. In Formedon laſt Seifin of Parcel ſhall abate all the Writ. Thel. 
Dig. 236. lib. 16. cap. 10. S. 1). cites Trin. 2) E. 3. 81. 

11. In Scire facias of Rent out of a Fine, as to Parcel the Tenant was 
Tenant of Parcel of the Rent, and as to other Parcel of the Rent the Te- 
nant was Tenant uf the Land out of which this Parcel was iſſuing as Rent- 
charge; and the Writ abated for one and ſtood for the other. Thel. 
Dig. 236. lib. 16. cap. 10. S. 20. cites Hill. 31 E. 3. Brief 33 1. | 

12. Writ of Mortdanceſter may abate in Right of one Summons, and ſtand Br. Several 
of the Remainder. Thel. Dig. 236. lib. 16. cap. 10. S. 18. cites 28 N &c. 
Aſſ. 25. = FG 3 

| | | | : Br. Mainte- 

nance de Brief, pl. 18. cites S. C. 


Thi Where a Man confeſſes Part of his Writ to be falſe, there it ſhall * Br. 


abate in all. Br. Confelſion, pl. 6. cites 46 E. 3. 9. bridgment, 
; : 3 pl. 12. cites 
my H. 6 4. So if he confeſſes that his Action does not lie in Part. Br. Brief, pl. 18. cites 9 H. 


54. | 
In 4{i/e againſ. A. and B. and A. pleads a Releaſe of all the Right, and of all Actions, it the Plaintiff 
confeſſes it, the Writ ſhall abate againſt all, tho” A. be Diſſeiſor and not Tenant. Br. Brief, pl. 267. 
cites 11 Aſſ. g.- So if the Plaintiff confeſſes that any one named in the Mrit is not Diſſeiſor. Br. ibid. 
7 57 Or that it may be found that any one named in the Writ by Record cas at another Time acquitted. Br. 
1 7 | | | | 

Where the Writ is ſpecial, as in Debt of 101. whereof he confeſſes himſelf paid 3 J. it ſhall abate in 
all, for it is falſe in Parcel; for the Writ ſhall be of the Duty only, and the Confeſſion ſhall be in the 
Count. Br. Brief, pl. 48 5. cites 6 E. 4. 5. But in 4ſiſe of Rent of 10 J. the Defendant pleaded Re- 
: leaſeof 3 J. thereof, and the Plaintiff confeſs'd it, and yet the whole Plaint was not abated; for it ſeems 
in Bar of this Part. Br. Confeſſion, pl. 54. cites 8 Aff. $4. 


14 Contra where it is found by Verdict. Note the Diverſity. Br. Con- 4s if Debt 
feſſion, pl. 6. cites 46 E. 3. 9. e | 1 
Executors, and it is found upon I ue join'd that the one is Executor and the others not, it was agreed that the 
Writ ſhall not abate in all, but the Plaintiff ſhall be barr'd againſt him, and recover againſt the other, 
notwithſtanding his Writ is falſe in Part, becauſe this Matter is found by Verdict. Br. Confeſſion, pl. 
6. cites 46 E. 3. 9. N | | 


15. It was agreed, That a Man may plead to the Count as to Parcel, and 
in Bar for the reſt, and there the Count ſhall not abate but tor the Parcel. 
Quod nota. Br. Ceſſavit, pl. 10. cites 48 E. 3. 4. 

16. In Treſpaſs of his Servants, viz. Fo. and A. taken ont of his Service 
&c. it was pleaded to the W rir, that A. was Feme of the Plaintiff; upon 
which as to A. the Writ was abated, and ſtood for the reſt. Thel. Dig. 
238. lib. 16. cap. 10. S. 65. cites Mich. ) Rich. 2. Treſpaſs 206. 

17. In Treſpaſs upon the Caſe of diverſe Treſpaſſes, Tenancy in Common 
between the PI aimiff and the Defendant of Parcel, thall not abate all the 
3 Thel. Dig. 237. lib. 16. cap. 10. S. 35. cites Paſch. 19 R. 2. 

ief 92. | | 

18. Quere if Writ of Treſpaſs brought again/# a Clerk privileged of the 
Chancery and others, or againſt a Monk and others, without his Sovereign, 
ſhall abare for all, or nor. Thel. Dig. 23). lib. 16. cap. 10. S. 39. cites 
Hill. 14 H. 4. 21. and 34 H. 6. 29. and 22 H. 6. 43. Quere. 

19. In Writ of Debt of 20 J. where the Count is of 10 J. by Obligation, 
and the other 10 J. upon Contract, it there be a Variance between the 
Obligation, all ſhall abate Per Hank. and Hull, and Thirning to the 
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66 Abatement. 


contrary. Ibid. Adjudg'd to abate tor the Parcel. Thel. Dig. 237. lib. 
16. cap. 10. S. 38. cites 1 H. 5. 4. | 1 

20. In Treſpaſs of entring into his Warren Vi & Armis, and chacing there, 
and —_ of Contes &c. the Writ was abated as to the entiing into the 
Warren Vi & Armis, and ſtood for the reſt. Thel. Dig. 237. lib. 16. 
cap. 10. S. 41. cites Mich. 3 H. 6. 13. Rl 
Ir was held, 21. Writ of Debt by a Monk profeſs'd, and by others, ſhall not abate 
. againſt all. Thel. Dig. 237. lib. 16. cap. 10. S. 42. cites Hill. 3 H. 6. 


»a Monk 23. and fays, Vide in Profeſſion ) H. 4. and quere. 


1s void for 3 
Want of Capacity, and that the Sovereign ſhall not ſue it. Br. Nonability, pl. 2. cites 3 H. 6. 23. 


S. P. Br. 22. Writ which is falſe in Part ſhall abate in all. Br. Brief, pl. 14. 
Brief, pl. 18. cites 9 H. 6. 10 | 

Cites 9 H. 6: . 5 | 

54.——5. P. Tho! it appears by Defendant's Plea, Arg. Roll. Rep. 3 07. cites 22 E. 4. 4. 9 H. 6. 10 — 
Whatever proves the Writ falſe at the Time of ſuing it out, ſhall abate the Writ intirely, as if it appears on 
zbe fone own ſewing, that he has no Cauſe of Action for Part. G. Hiſt. of C. B. 199. 

Thus it an Action of Treſpaſs be brought wm 2 Defendants, and the one pleads that the other was 
dead Die impetrationis . brevis, or that there is none ſuch in rerum Natura, the whole Writ ſhall abate; for 
it is the Plaintiff's Fault to abuſe the Authority of the Court, to call in a Man that was dead; and it was 
no leſs an Abuſe of the Proceſs to iſſue it againſt a feigned Perſon. G. Hiſt. of C. B. 199, 200. 

But this Falſification of the Writ muſt be in a material Point ; for in a Precipe quod reddat againſt 2, it 
one pleads Non-tenure, and the other takes the whole Tenancy on himſelf, the Writ ſhall not abate in the 
whole, but ſtand good againſt him that has accepted the Tenancy, becauſe he is a proper Defendant to 
the Action, and the Non-tenure of the one does no Way prejudice the other Defendant. G. Hiſt. of 
C. B. 200, 


Thel. Dig. 23. Debt for Rent due at two Rent-days, and payable at two Rent-days, 
239. po bo of which the one Day is not yet come, the Writ ſhall abate in all ; for it is 
3 "Iz" falſe in Parcel. Contra of Bar which ſerves for Part, and not for all. Quere 
6. 6. S.C. of Avowry for Rent due at two Rent-days, of which the one is nor yet 
and 9 H. 7. 3. come; tor by rhe beſt Opinion, in this Caſe the Defendant ſhall have Re- 


2 is turn, and as it is ſaid elſewhere, ſhall be amerc'd for the other Day. Br. 
of an Obli- Brief, pl. 410. cites 11 H. 6. 5. 
gation, con- 3 
taining divers Days of Payment. In Reſc ous the Plaintiff counted that ke diſtrained for Rent of 2 Rent- 
days, and it appeared that the ons was come and the other not, and the Defendant to the Reſcous pleaded 
Not Guilty, and was found Guilty ; and becauſe rhe Jury aſſeſs'd the Damages intirely, where Per Brian 
they ought to have ſever'd the Damages, the Plaintiff ſhall not recover; but Per Vavaſor, it may be 
in Part, and abate in Part, as in Waſte of Oaks and T horns, or in Dower of Land and Common; and 
after the beſt Opinion was, that the Action lies in Part, as here, and ſhall not abate in all, tho* the 
Plaintiff in his 8 has ſhewn, that the one Day is paſs'd and not the other. Br. Brief, pl. 322 
cites 9 H. 5. 3. — Br. Verdict, pl. 56. cites S. C. > | | 


24. In Debt againſt ſeveral upon Specialty, if the Writ be variant from the 
Specialty, and this ſhewn or pleaded by one, yer the Writ ſhall abate 
againſt all, notwithſtanding the others ſhould plead to the Action. Thel. 
Dig. 237. lib. 16. cap. 10. S. 48. cites Paſch. 11 H. 6. 42. 

25. Treſpaſs brought againſt the Parſon of N. and others. The Parſon 
ſaid that he was Parſon only of the Moiety of the Church of N. \ſedgment of 
the Writ; and for this Cauſe the Writ was abated againſt all. Br. Brief, 
pl. 178. cites 21 H. 6. 4. 1 | | ona 

26. Debt againſt 2 Executors. 'The one ſaid where he is named of . 
he was of D. the Day of the Writ purchaſed ; Judgment of the Writ; 

and it 1s agreed that if it be found for him, the Writ ſhall abate againſt 
both, and yet the other ſhall anſwer now, and the other Plea ſhall be 
firſt try d. Br. Brief, pl. 180. cites 21 H. 6. 4. — 

27). In Præcipe quod reddat by ſeveral Præcipes againſt ſeveral, if one 
wages his Law of Non-ſummons, all the Writ thall abate; and ſo was the 
Opinion of the Court. Br. Brief, pl. 525. cites 27 H. 6. 6. | 
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28. In 


— F - „% 


5 2322 „ „* : AV 3 _ AL ib Io 


— 


Abatement. 67 


28. In Ceſſavit, if the Lord receives Part of the Services pending the Suit, S in Debt, 
the Wrir ſhall abate in all. Br. Brief, pl. 256, cites 39 H. 6. 43. Per if the Plain- 


. | tiff receives 
Laicon. Part pend- 


ICE 3 a | | 1 ing the Writ, 
all the Writ ſhall abate. Br. Brief, pl. 480. cites 2 E. 4. 10. per Cur. Bui if the Defendant ten- 
ders Part in Court, and the Plaintiff receives it by Judgment, then tis otherwiſe, Per Moyle. Br. Brief, 

pl. 480. cites 2 E. 4. 10. P. per Moyle J. Br. Brief, pl. 338. cites 1 E. 4. 3. 4. See 
pl. 17. 


* — 


29. If the Defendant pleads Acquittance of Parcel before the Writ Pur- 
chaſed, the Writ ſhall abare in all; for it never was a good nor true 
Writ; and if he makes an Acquitrance of Parcel pending the Writ, then 
he has falſfify'd his own Writ, and fo his Writ by this thall abate in all. 
Br. Brief, pl. 256. cites 39 H. 6. 43. per Aſhton. | 

30. Formedon againſt 5 Perſons, who plead to Iſſue, of 2 Manors &c. Thel. Dig. 
and now the one of the 5 pleads that the Demanaant, after the laſt Conti- 88. lib. 12. 
nuance, has enter'd into one Manor; Judgment of the Writ. And by all f. he 
the Juſtices, this is a good Plea by one only, and to all the Writ, if it Mich. 4 E. 
be found for him; bur perchance the other 4 then ſhall have thereof Ad- 4. 34. S. C. 
vantage; and the Reaſon is, becauſe that he by his own Act has talfify*d 2 
his own Writ. Quod nota. Br. Brief, pl. 351. cites 4 E. 4. 32. 313 


Iſſue for the 


: ; others was 
not waived, and Cites 5 E. 4. 117, and 5 H. J. 5. agreeing. 


31. Variance between the Writ and Count in Parcel ſhall abate all the 
Writ. Thel. Dig. 238. lib. 16. cap. 10. S. 51. cites Paſch. J E. 

10 | | 25 
5 32. And it is held there that in Treſpaſs againſt ſeveral, if the one has 
not any Addition, the Writ thall nor abate but againit him only. Thel. 

Dig. 238. lib. 16. cap. 10. S. 51. cites Paſch. J E. 4. 10. + 3 
33. In Writ of Entry, upon the Statute of Richard, into a Manor, and 
into an Advowſon, it was held that the Writ ſhould abate for all, per 
Markham, inaſmuch as ſuch Action does not lie of an Advowſon ; but 
Laicon held, that it thould abare only tor the Parcel, inaſmuch as the 
Plea is to ſuch Action for the Adyowlon ; bur otherwiſe it ſhall be where 
the Plea for the Parcel goes only to the Writ. Thel. Dig. 238. lib. 16. 
cap. 10. S. 52. cites Paſch. 8 E. 4. 3. Quzre. | 

34. In Treſpaſs of a Cloſe broken, and Trees taken &c. the Defendant as 
to the Trees pleaded that the Plaintiff was ſeiſed of ſuch a Manor, of 
which the Place where &c. and that he was Bailiff” of the ſaid Manor to 
the Plaintiff at the Time &c. judgment of the Writ; and it was held 
that it goes only to Parcel, and not to all. Thel. Dig. 238. lib. 16. cap. 

10. S. 54. Cites Hill. 18 E. 4. 28. Quzre. | 

35. In Dower of a Manor, Houſes, and Rent, to ſay that the Rent is 
Parcel of the Manor &c. goes only tor the Parcel, ſcil. tor the Rent only. 

Thel. Dig. 238. lib. 16. cap. 10. S. 63. cites Paſch. 21 E. 4. 28. 

36. In Treſpaſs of Aſſault, Battery, Impriſonment, and of taking a Bag * This is 
with 201. therein contain'd &c. without ſaying who was the Owner of the miſprinted, 
Bag; and it was held that all the Writ ſhould abate tor this Cauſe. 8 
_ Dig. 237. lib. 16. cap. 10. S. 38. cites Mich. 13 * E. 5. 11. ſhould be? 

uære. 

31. If one brings an Action for one thing for which he has Right, and 
for another for which he has no Right, his Writ ſhall abate for all; per 
Villuns Bulſt. 1. cites 9 H. J. 3. per Fineux. | 

38. Diſcontinuance againſt one of the Defendants in Appeal, is no Dif- Diſcontinu- 
continuance againſt all for the Advantage of the King. Thel. Dig. 236. %% $20 
lib. 16. cap. 10. S. 9 cites Trin. 21 E. z. 34 Quære of Miinotmer 1 


ter in the 


one in Appeal, and cites 21 H. J. 31. Iivit, or 
again ll n 


of the Defendants in Treſpaſs, ſhall abate the Writ in all. Br Brief, pl. 360. cites 7 E. 4 10. 
39 In 


vs % 1 * „ * oe 
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In Extry ſur Diſſeiſin, the Defendant pleaded for Part, that he 
3 has 4 Kae ＋ his Wife not named &c. and ſo demanded 
judgment of the Writ; and for the reſt he pleaded in Bar, and they join'd 
Iſſue ſor Both, and found both the Iſſues for the Defendant. Agreed by 
all the Juſtices, that the Wrir ſhall abate hut in Part, and Judgment 
ſhall be given for the reſt, and fo for the Reſidue the Judgment was Nil 
capiat per Breve. Goldsb. 85. pl. 8. Patch. 30 Eliz. Carleton v. Carr. 

40. A Bill may be abated as 10 Part of a Treſpaſs, and ſtand good for 
the reſt. Agreed Per Cur. bur ſaid they never knew it abated as to one 
Defendant, and ſtand good againſt the other, 2 Ld. Raym, Rep. 926. 
Trin. 2 Ann. Arg. in Caſe of Staples v. Heydon. es 

8. Action upon 3 ſeveral Promiſes, the iſt for 55 J. the ad for 65 J. and 
the zd for 65 J. The Detendant pleads as 10 Part Non Aſſumpfit, and as 
to Part in Abatement thus, viz. Quoad 5 0 1. of the firſt Promiſe, 60 J. of 
the 24, and 601, of the za, quod breve caſſetur, becauſe there were 3 Actions 
in the Exchequer for the ſame Sums. Judgment of Reſpondeas Ouſter was 
given in C. B. but in Error B. R. held the Judgment well given; for 
a Plea in Abatement muſt 75 to the whole, and not to Part; and the 3 

Actions depending in the Exchequer might have been pleaded in Bar ot 
the whole. 10 Mod. 285. Hill. x Geo. 1. B. R. Aylwood v. Woolley. 


— 
— Y 


* 


* 


(8. a. 2) Abatement in Part or in all. By Death. 


Thel. Dig. 1. IN Aſſiſe againſt ſeveral, the Defendant pleaded Death of the one 
236. lib. 16. I named in the Writ before the Writ purcbas'd; and yet Thorp upon 
"yo this being found, awarded that the Writ ſhall abate but againſt him 

_ I" only; but Per Knivet clearly, it ſhall abate again all, becauſeir is falſe 
in Be and the Plaintiff cannot have a better Writ againſt him. Br. 

Brief, pl. 28 1. cites 23 Aſſ. 10. | 

S. P. in A 2. Where one is named R. where his Name is F. or if a Feme be named 
Di. _ Sole where ſhe is Covert, there the Writ ſhall not abate but againft him or 


Ib. 16. cap, her alone; for there a better Writ is given. Contra of Death before the 
10. S. 14. Writ purchas'd. Br. Brief, pl. 281. cites 23 Aff. 10. 

ites 8. C. | 

and fo itis in Treſpaſs. Ibid. cites Hill. 14 H. 4. 22. 


3. In Scire facias out of a Fine, by which Parcel of the Land was 
granted, with a Remainder to the Father of the Demandant in Tail, after 
the Death of Ro. and Fane his Feme, who held this Parcel for their Lives, 
and other Parcel was granted in the ſame Manner, which Jo. and Alice his 
Feme held for their Lives &c. and by the Writ the Death of all was 
ſuppoſed. The Tenant pleaded that Alice was alive &c. and it was held 
that the Writ ſhould nor abate but only for this Parcel. Thel. Dig, 237. 
lib. 16. cap. 10. S. 32, cites Mich. 44 E. 3. 39. bs 


(S. a. 3) 


_ : 4 


© 
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(S. a. 3) Abatement in Part or in all. By Join- 
tenancy &c. 


1. 1 HERE à Parſon and others join in a Suit for Tithes, it may be 
pleaded againſt the Parſon to the Writ, and it ſhall abate all 

the Writ againſt all; for the others ought not to join with him. Br. 
Brief, pl. 267. cites 11 Aff. 9. | 

2. Parcenary in Parcel of the Part of the Demandant ſhall not abate all 
the Writ, Thel. Dig. 236. lib. 16. cap. 10. S. 12. cites Trin. 22 E. 3. 
10. Brief 384. 

3. In Aſſiſe the Tenant pleaded in Bar of Part, and Fointenancy by Deed 
of the reſt, and after the Plaintiff, becauſe he would not be delay'd of the 
reſt by the Jointenancy, confeſsd the Fointenancy, and pray'd the Aſſiſe 
of the reſt, and had it; and the Writ did not abate in all, by the Con- 
teſſion of the Jointenancy of Part. Br. Brief, pl. 257. cites 19 Aſſ. 14. 

4. A Writ of Debt, aud Detinue of Chattle brought againſt an Abbot and 
his Commoign upon their joint Contract and joint Detinue was abated for all. 
Thel. Dig. 236. lib. 16. cap. 10. S. 23. cites Hill. 33 E. 3. Brief 913. 

5. In Treſpaſs of a Cloſe broken and of Goods taken, Fointenancy of the 
Part of the Plaintiff in the Cloſe ſhall only abate the Writ as to the Cloſe. 
Thel. Dig. 237. lib. 16, cap. 10. S. 28. cites Mich. 43 E. 3. 24. Brief - 

67. | 5 

. 1 In Arſe againſt 2, the one pleaded Releaſe in Bar, the other Fointe- Thel. Dig. 
nancy to the Writ, and the Releaſe was found for the Plaintiff, and the Foin- 237. * 16. 
tenancy againſt him, and all the Writ was abated, and the Plaintiff reco- iss S C. 


ver'd no Part. Br. Brief, pl. 454. cites 44 Aff. 30. and 44 E. 31 


23. 
S. P. Br. Aſſiſe, pl. 23. cites 44 E. 3. 22.— Br. Aſſiſe, pl. 9. cites 44 E. z. 23. 8. C. 


S 
— — 


S. a. 4) Abatement in Part or in all. Where there 
are ſeveral Places. 


3 HERE Parcel of the Land demanded is in another Count), all the 

Writ ſhall abate; Per Wilby. Thel. Dig. 236. lib. 16. cap. 
10. S. 16. cites Mich. 26 E. 3. 68. 
2. Where Tenements are demanded in A. and B. if the Tenant pleads 54, in jr, 7 
that B. is a Hamlet of another Vill not named in the Writ, it ſhall not abate againf AM. 
bur for the Portion. 'Thel. Dig. 236. lib. 16. cap. 10. S. 19. cites Paſch, _ Wife of 


| | homas Ear 
29 E. 3. 39. Quære. | wh 2 
| fendant 

pleaded to the Writ, becauſe it is brought in A. B. and C. and No ſuch Vill as C. in the ſame County. And 
Per Martin, it is a good Plea to all the Writ, without anſwering to the Reſidue; for this goes to all 
the Writ, Br. Brief, pl. 6. cites 2 H. 6. 11. Co in Treſpaſs in F. and H. the Defendant ſaid that 
No ſuch Vill or Hamlet as H. in the ſame County, Judgment of the Writ. And by the beſt Opinion it goes 
to all the Writ ; for falſe in Parcel is falſe in all, and the Damages are intire. Br. Brief, pl. 397. cites 
22 E. 4. 4.— Thel. Dig. 238. lib. 16. cap. 10. S. 56. cites 8. C. Br. Deux Plees, pl. 26. cites 22 E. 


4.3. 4. 8. C. 


z. Where Writ of Account was brought, that the Defendant was his Thel. Dig. 
Bailiff and Receiver in two Places, whereof the one was of the Cinque Ports, og + . 
and the other guildable, the Writ was abated for the one Part, and award- In 2 
ed good for the other, and ſo abated in Part. Quod nora. Bur the count againſt 


Caſe was of Reſceit in P. and Parcel of P. was in the Cinque Ports. Br. one as Re- 
cei der, It was 


Brief, pl. 86. cites 49 E. 3. 24. ee fe: 
Part, and Judgment given for the Reſidue Quod Computer. 11 Med. 18 Mich. ? Ann. B. R. Eiſhop 


. Eagie. 
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Abatement. 


* But it 
ſhould be 21 
H. 6. 41. ©. 


pl. 42. 


4 Alliſe in Great Dunmow and Little Dunmow, the Tenant ſaid that all 
the Tenements are in Great D. and demanded Judgment of the Writ. 
And the Opinion was, that the Writ ſhall abate, becauſe it is falſe in 
Part, by which the Plaintiff was nonſuited by Reaſon of the Opinion of 
the Court; Quod nota bene. Br. Briet, pl: 166. cites 8 H. 6. 12. 13. 

5. Two Dales and none without Addition | being pleaded ro] a Vill 
named in the Writ of Account, thall abate all the Writ. See Thel. Dig. 
23%. lib. 16. cap. 10. S. 49. cites Hill. * 21 H. 6. 23, 

6. Dower de libero tenemento in D. and made her Demand of the third 
Part of the Manor of D. and S. the Tenant demanded Judgment of the 
Writ, becauſe 20 Acres of Land Parcel of the Manor of D.-extends into P. 
And there it was argued if this Plea ſhall abate all the Writ, or only 
tor the ſaid 20 Acres, and at the laſt by Award the Tenant was com- 
pelled to anſwer to the Remnant; quod nota, Br. Briet, pl. 28. cites 
13 T1 0. 4 


5. Præcipe quod reddat of Land in D. S. and WW. the Tenant demanded 


Judgment of the Writ, for all the Land is in D. abſque hoc that any Part 


of it is in S. or W. and the Demandant faid that 100 Acres are in D. and 
too Acres in S. andthe reſt in W. and ſo to Iſſue. Br. Brief, pl. 32. 
cites 34 H. 6. 45. 5 | 

8. Entry upon the Statute of 5 R. 2. for entring into the Manors of H. 
P. and F. and one Meſſuage 100 Acres of Paſture, and 20 Acres of Wood, 
ann 40 Acres of Meadow of the Plaintiff in Peckham, D. and F. and the 
Defendant as tothe Manors pleaded that he did not enter Contra Formam Sta- 
tuti, and found againſt him, and to the reſt pleaded that there is Eaſt Pech 
ham and Weft Peckham, and none without Addition, and was found for the 
Defendant. And the Queſtion was, it the Writ ſhall abate in all or in 
Parcel, becauſe by ſome the Manor thall be intended to be in Peckham, 
as well as the Houſe and Land; but contra per Cur. and that the Manors 


ſpall be intended to be Vills in themſelves, and the Houſe and Land in Peck- 


| ham D. and S. only and not the Manors, and therefore ſhall nor abate but 


in Part; and the Plaintiff ſhall have Judgment for the Damages of the 
Entry into the Manors, for there was taken a Diverſity per Cur. when 
the Plea goes to the Action of the Writ and when to the Writ only; for where 
it goes to the Action of the Writ as above, and where Parcel is in An- 
cient Demeſne and Parcel in the Guildable, there it ſhall abate for Parcel 
and ſtand for the reſt, for it is in a Manner one Bar; but contra where 
it goes merely to the Writ, as in Action againſt two, the one pleads 
Bar, and the other pleads the Death of one ot the Detendants the Day 
of the Writ purchaſed, it goes to all the Writ ; note the Diverſity per 
Cur. Br. Brief, pl 382. cites 19 E. 4. 6. 7. | 


— 


(S a. 5) Abatement in Part or in All. Where the Action 
18 brought for ſeveral Things. 


I. 3 K of 20 J. 10 J. by Contract and 101. by Bond, the Defendant 
waged his Law of the Contract and denied the Bond, and he per- 

form'd the Law, and the Bond found for the Plaintiff, by which he was 
barred of 10 l. and recover d 10 l. Br. Brief, pl. 516. cites 3 H. 4. 2. 
2. Debt, Parcel upon a Leaſe for Years, Parcel for Work, and the reft 
upon buying of Stuff ; the Defendant to the Leaſe ſaid that Ne Leſſa Pas, 
and as to the Work tender d his Law, and to the reft tender'd the Money in 


Curt, and to the firit Part the Plaintiff maintain d the Leaſe, and to the 


ſecond refuſed the Law, ſo that of this he took nothing by his Writ, and 
was'amerced, and to the third Part tender'd &c. he received it, and took 
nothing by his Writ of thoſe two Parts, and the Ifſue ſuffer'd of the 
other Part. And ſo ſee that they ſhall nor abate the Writ, and all by 


the 


Abatement. "= 


the Receipt of Part pending the Writ ; And ſuch Matter in Debt 38 E. 
3. as it was ſaid there. Br. Brief, pl. 121. cites 11 H. 4. 55, 
3. Intruſion of Ward ſuppoſing 20 Acres of Land and 8 d. Rent to be 
held, Norton pray'd Judgment of the Writ ſuppoſing Rent to be held, 
for Rent does not lie in Tenure; but per Hank. the Writ is good; contra 
Hill, clearly, for in Writ of Ward of the Heir of the Meſne, where 
rhere is Lord, Meſne, and Tenant, the Writ ſhall ſay Quod terram 
ſuam tenuit, and not Quod redditum tenet. And there by him where ſuch 
Matter comes of the ſhewing of the Plaintiff himſelf the Wrir, and the Count 
ſhall abate in all, and not only in this Parcel, and tobe good of the Land; 
quod nota by the beſt Opinion. Br. Brief, pl. 123. cites 11 H. 4. 82. 
4 In Debt it the Count be for Arrears of Rent- Service as to Parcel, and 
for Rent upon a Leaſe for Tears of the Ręſidue, by the Opinion of Babbing- 
con all ſhall abate. Thel. Dig. 237. lib. 16. cap. 10. S. 45. cites Mich. 
10 H. 6. 5. for ſuch Action does not lie of Renr-Service at the Common 
Law. Quzre. Fu, h 
. Derinue of two Writings, whereof the one appertain'd to the Plaintiff Detinue was 
and the other not, yet it goes but to the Action for the one, and to the brought by 
other the Defendant anſwer'd; for the Writ ſhall not abate for all, by 4; of Wn 
che beſt Opinion. Br. Brief, pl. 391. cites 9 H. 6. 54. 28 


in his Count 


i — . » 1 1 2 . 5 . it appear d 
the one a ppertain d to him, and the other appertain'd to him and his Feme ; and becauſe his Feme was not 
named, it was abated for the one and ſtood for the other; quod nota. Br, Brief, pl. 253. cites 38 H. 6. 


24. 25. 


6. And it was ſaid that if Waſt, Dower or Aſfiſe be brought, and the S. P. as in 
Writ is general, and the Plaint, Demand, or Count is of things whereo TO in 
the Action lies of ſome and of Fe not, yet the Writ ſhall not abate in all eee 


: Th 
but in Parcel. Br. Brief, pl. 485. cites 6 E. 4. 5. Thom 1 


8 : | g : Wafte, yet 
the Writ ſhall not abate in all. Quod nota ; and this Exception was pleaded to the Count. Br. Brief 


|. 14. Cites 9 H. 9. 10._—S. P. Roll. Rep. 307. Arg. cites 22 E. 4. 4. 9 H. 6. 10.—S.P. And ſs 
Writ of . ſhall not abate for all, by the Demand of Dower of ſuch Arn of which a Feme % - 
dowable. Quære; for Babingron denied it, it ſuch Matter be acknowleged by the Plaintiff. Thel. Di 
237. lib. 16. cap. 10. S. 43. cites 9 H. 6. 10. 46. 48. 54. and 10 H. 6.5, and ſee 8 E. 4. 3. 9 H. - 4. 
22 H. 6. 28. Brief 94. 5 E. 4. 89. 18 E. 4. 28. | . 
H in Waſte in a Houſe, and breaking of a Wall or Pale, where it appears that Waſte does not lie for the IV al 
or Pale, unleſs it vas cover d, the W rit ſhall not abate in all, as if the Party had confeſs'd that bis Nit 
had not lain in Part; for otherwiſe it is where it comes by Surmiſe in Writ or Declaration. And ſo ſee a 
Diverſity between a Confeſſion of the Plaintiff, and where the thing comes of the Surmiſe of the Plain- 
tiff in his Writ or Declaration. Br. Confeſſion, pl. 18. cites 22 H. 6. 24. 8 
So in Eje&ment of the Cuſtody of Land and Body where it lies not of the Body. Arg. Roll. R. 3071 
cites D. 23 El. and 9 H. 6. 54. 0 / 


J. Where a Writ is brought for ſeveral Sums, it is in nature of 2 ſeve- Where Deli 
ral Actions; ſo that tho” it be void as to one it is well enough for the for ſeveral 
other, it being only a Miſpriſion in his Writ or Count; but where one t 13 


g 8 . 5 5 0 
beings an Action for two Things, and ſpeus by his own Confeiſion that for — 


the one he had not any Cauſe of Action or is to have another Action it is Statutes of 
otherwiſe ; per Cur. Cro. J. 104. pl. 40. Mich. 3 Jac. B. R. cites 10 H. Vlury for 
6. „ . 2 oH 6.10. 9 H. J. 3. 21 H. J. 34 fry pM 


, | i & c. againſt 
the Form of the Statute ſuch a Day, and that he lent 20 I. &c. againſt the Stature, but ſays not corrup- 


tive, Tho' this is ill as to the 20 J. for Want of the Word corruptive, yet being good for Part he ſhall 

have Judgment for that Part, for tis in the Nature of two ſeveral di ions, and tho' it be void for one 
et it is well enough for the other. being it is but a Miſpriſion in bis Writ or Count. Cro. J. 104. pl. 40 

ich. 3 Jac. B. R. Woody v. | 1 


8. Where a Man brings Action for two things and of his own ſhewing, S. P. by Coke 
it appears that he cannot have Action or better Writ for one of them, there 8 J. Roll. 
the Writ ſhall not abate for the Whole, but ſhall ſtand for that which is Cafe 05 But 
good; but when a Man brings Action for two Things, and it appears len v. Gd 
that he cannot have his Writ for the one Thing but may have another in trey S. C — 


another 


a 
d Ps 8 * — A by * 8 


Abatement. 


$. C. cited another Form, then the. Writ ſhall abate in the Whole, and ſhall not 
_ Saund. ſtand for that which is good. By the Reporter. 11 Rep. 45. b. Mich. 
„ eee f 1 oe 

8 C. cited 12 Jac. in Godfrey's Caſe. | 
. quack Hift. of C. B. 209. cites 8. C. New Abr. 12, the laſt Plea, cites 8 C. in the very Words 
of G. Hiſt. of C. B. | 3% | 
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(T. a) Againſt one, where it ſhall abate againſt the | 


other. 


G. Hiſt. of 1. TT was ſaid by Herle, that in Treſpaſs, if the Writ abates by Plea 
B. 204. F one as to the Form it ſhall abate againſt all, tho? the others had 
pals? e, before pleaded to Iſſue, But the one may abate the Writ as to the Matter 
">! as by reafon of Miſpriſion of a Name &c. Vet the Writ ſhall ſtand against 
the others. Thel. Dig. 236. lib. 16. cap. 10. S. 2. cites 6 E. 3. 278. 
2. Præcipe quod reddat againſt E. and N. and E. ſaid that N. is his 
Villein, and N. ſaid the like, by which he went ſine die, and E. pleaded to 
the Writ , becauſe now it appears that N. had nothing the Day of the Writ 
purchaſed, & non allocatur ; tor he is Tenant to the Wrir and the other 
is as Diſclaimer, and therefore all veſted in the other, by which he was 
awarded to anſwer. Br. Brief, pl. 147. cites 21 E. 3. 149. 
3. Writ of Audita Querela niay abate againſt ſome of the Defendants 
for Non-tenure, and ſtand againſt the others. Thel. Dig. 236. lib, 16. 
cap. 10. S. 15. Cites Paſch. 25 E. 3. 41. 
4. Præcipe quod reddat againſt 2, who waged their Law of Non-ſum- 
mons, and at the Day the one came and did it, the other made Default, by 
which the Demandant recover d the Moiety, and the Writ abated for the 
other Moiety ; but twas ſaid that had there been View, then by the Ley 
Gager of the one all ſhall abate; for the one cannot be ſummon'd with- 
Ki ke) out the other. Br. Brief, pl. 469. cites 41 E. 3. 2. 33 
S. P. Br. 5. It was adjudg'd, that Miſnoſmer in Treſpaſs of one of the Defendants 
Brief, pl. ſhall not abate the Writ, but againſt him only, and not againſt his Com- 
360. cli panions. Br. Brief, pl. 355. cites 5 E. 4. 2. 5 
A ormedon againſt the Baron and Feme, and two others, the two 
Addition. pleaded Nontenure, and the Baron and Feme pleaded in Bar, and were at 
2 Iſſue, and the other 2 pray'd Judgment that the Writ ſhould abate 
56 againſt them; and by two or three ſuſtices, they ſhall not have Judg- 
ment; for it Judgment ſhall be, the Writ ſhall —— againſt all ; for it 
cannot abate againſt ſume but againſt all, but the 2 ſhall go quit, and no Con- 
- tinuance ſball be againſt them, nor the Demandant is not compellable to 
maintain that Tenants as the Writ ſuppoſes, unleſs he will ; but by one 
of the Prothonatories, the Writ ſhall abate againſt the rwo. Quod nota. 
Br. Brief, pl. 335. cites 5 E. 4. 125. | | | 
Show. 75. J. J. S. brought Treſpaſs againſt A. and afterwards brought Treſpaſs 
S. C. adjor- againſt A. and B. for the ſame Treſpaſs; and they both plead this Matter 
Cotta, in Abatement. It was objected, that it this be a Plea tor A. ir is not ſo 
S. C. adp. for B. Holt Ch. J. doubted, but the other 3 inclin'd that the Plea was 
natur. good as to both Defendants. Carth. 96. Mich. 1 W. & M. in B. R. 
| wlinſon v. Oriett & Benſon. _ | 3 
New Abr. 8. If there be 2 Executors, and one is named of D. and ſays he is of C 
11. in the the Writ ſhall abate againſt both, becauſe they are both rhe Repreſenta · 
ſame Words. tiyes of one Perſon, and muſt both be legally ſummon*d ; as they are 


. both but one Perſon in the Eye of the Law, the Plaintiff cannot proceed 
againſt the one without the other; but in this Caſe the other Delendant 


will 


*- * . - "2d, * 
_ | FTE 7 Go 


| Abatement. 73 


will be obliged to plead, Pe the Defendant's Plea in Abatement ſhall 
be firſt determin'd, and if it be found for him, ſhall abate the Writ in 
toto. G. Hiſt. of C. B. 200. 

9. If there be 2 or more Plaintiffs, a Diſability in one of them ſhall 
ſtop the others Proceedings on their Writ ; for as they have made it a 
joint Demand, the Defendant by diſabling one of them, ſhews the others 
Jave no Right to proceed; for they cannot all recover, and the Writ 
has ſuppoſed them all to have an equal Right. G. Hiſt. of C. B. 204. 


* 8 * 4 - 
** * 
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(U. a) | Writ abatable. Made good by what. 


1. IN Writ ds Rationabili parte, the Tenant pleaded that they held in 
common the Day of the Writ purchaſed; judgment of the Writ ; 
to which the Demandant replied that the Tenant held now in Severalty &c. 
yet the Writ was abated; for it is not like to the Purchaſe of Parcel 
made by the Tenant pending the Writ ; for in this laſt Caſe the Tenant 
carinot plead the Nontenure of Parcel the Day of the Writ &c. without 
aſſigning that he is Tenant at the Time of the Plea pleaded, and fo the 
Writ ſhall be held for good. Thel. Dig. 219. lib. 16. cap. 3. S. 1. cites 
Hill. 2 E. 2. Brief 806. * | | 
2. If the Tenant recovers, and has Execution againſt a Stranger of thoſe So if a Man 
Tenements pending the Writ, it is good. Thel. Dig. 219. lib. 16. cap. brings. Aſie 


3. S. 3. cites Paſch. 8 E. 3. 400. and 22 E. 3. 8. 1 


- ; apainſt ano- 
ther, and pending the Writ the Defendant, who had nothing before, * recovers the Land in demand and en- 


ters, there the Writ by this is made good. Quod nota by Award. Br. Brief, pl. 289. cites 26 Aſl. 38. 
* So if he takes a Surrender of it; per Littleton. Br. Brief, pl. 379. cites 18 E. 4. 18. 19. l 


3. But if he comes to the Tenements by Deſcent, the Writ ſhall abate. S. P. Arg. 
Thel. Dig. 219. lib. 16. cap. 3. S. 3. cites Paſch. 8 E. 3. 400. and 22 E. on Raym. 
3. 8. and 18 E. 4. 27. and 32 E. 3, Brief 290. and 41 E. 3. f. cha 4 K 
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4. It is ſaid that in Afiſe and Ouare Impedit the Defendant may make 
himſelf Difſeiſor and Diſturber, who was not Diſſeiſor nor Diſturber before 
the Writ purchaſed &c. viz, by Counterpleading of the Action or Title of 
the Plaintiff, but not by Delays made in the Suic. Thel. Dig. 219. lib. 
16. cap. 3. S. 4. cites Mich. 1) E. z. 71. and 34 Aſſ. 3. and 44 Aff. 31. 
5. If Writ be brought againſt him in Reverſion, living the Tenant for But where 
Life, and after che Tenant for Life dies, the Writ ſhall not be made good; . 18 
tor he is in by Title in Law. Thel. Dig. 219. lib. 16. cap. 3. S. 6. cites jj. 
Trin. 30 E. 3. 4. and Hill. 31 E. 3. Briet 336. and the Writ 
5 SY | 732 ; 20 is br 
againſt bim in Reverſion, and after the Writ purchaſed the Tenant by the Curteſy ſurrenders to rang . 
verſion, and dies after the Surrender, yet the Writ is good, notwithſtanding this Deſcent after the Sure 
render. Thel. Dig. 219. lib. 16. cap. 3. S. 9. cites Mich. 1 H. 6. 1. * 


6. Aſſiſe in O. The Defendant ſaid that the Tenements are in B. and 
not in O. Judgment of the Writ, and if &c. he holds jointly by Charter 
with NM. not named &c. And by the Opinion of the Court, becauſe by rhe 
firſt Plea he has pleaded to the Aſiſe, and has pleaded ill naming of the Vill 
as ſole Party, he has loſt the Advantage of the Jointenancy. Br. Briet, 
pl. 299. cites 30 Aff, 2. | 3255 

7. Writ brought againſt Baron alone, of Tenements which he held jointly 

with his Feme the Day of the Writ -— ſhall nor be made ow 
"CE y 


„* 1 * „ © *, 
| * bd. a 7 , : . 
— — —;ę 
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3 the Curteſy, 
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Abatement. 
by the Death of the Feme pending the Writ. Thel. Dig 219. lib. 16. cap. 
3. 8. J. \cires Paſch. 32 E. 3, Brief 290. and Mich. 18 H. 6. 26. ac- 


cordingly. | 5 * | 

Br. Nonabi- 8. Belt 'by F. D. Prior of the Friars of S. The Defendant ſaid that 
litie, pl. 14. after the laſt Continuance the Plaintiff re/jgn'd ; Judgment of the Writ, and 
hel. Dio did not ſay and ſo not Prior; for it may be that he reſign'd, and was re- 
219. lib. 6. elected before the Return of the Writ ; and yet the beſt Opinion was that it 
cap. 3. 8 8. is a good Plea. Br. Brief, pl. 134. cites 9 H. 5. 1. 

cites S. . | 

that Writ which abates by Refignation ſhall not be made good by Relation; but adds Quære. 


11 9. So where a Feme ſole brings Action, and takes Baron, who dies before 


brought the Writ return d. Br. Brief, pl. 134. cites 9 H. 5 1. 


e2ainft a Feme, and ſhe has a Baron, which Baron dies pending the Writ, yet the Writ is abatable; for 
it was never good; per Littleton J. Br. Brief, pl. 380. cites 18 E. 4. 25. : ; 


, 


10. Quære where a Man is outlaw'd pending his Writ, and obtains a 
Pardon pending the Writ. Br. Brief, pl. 134. cites 9 H. 5. . 

5 5 Per 11. But Parchaſe pending Præcipe quod reddat makes the Writ good. 

ittleton. 2 | > | Z 

Br. Brief. pl. Br. Brief, pl. 134. cites 9 H. 5. 1. SN OT 
379. cites 18 E. 4. 18. 19, —— S. P. Arg. Ld. Raym. Rep. 476. eites 41 E. 3.5. 1 H. 6. 1. 18 E. 4. 
26. But if Writ be brought againſt one who has nothing the Day of the Writ purchas d, and be 
after purchaſes the Tenements to bimſelf and to another jointly &c. in ſuch Caſe the Writ is not made 
good, but it ſhall abate. Thel. Dig. 219. lib. 16. cap. 3. S. 5. cites Paſch. * 8 3. 14. | 


12. In 4 of Tenements, Parcel in Franchiſe, and Parcel out, one of the 
Tenants demanded Judgment of the Writ for this Cauſe &c. 'To which 
the Demandant replied, that the Writ was brought againſt one of the Bailiff 's 

_ of the Franchiſe, and o the Writ good; to which the Tenant ſaid, that 
this Bailiff was diſcharged, and another choſe &c. yet the Writ held good, 
inaſmuch as it was well purchaſed. - Thel. Dig. 219. lib. 16. cap. 3. S. 10 
cites H, 10. H. 4.9. 3 


And it is 13. In Præcipe quod reddat, if the Demandant enters pending the Writ, 


held by the Writ is abateable, but if the Tenant re-enters the Writ is good. Thel. 
Herle, that D 


i inn ana | Jap lib. 12. cap. 21. S. 22. cites Trin. 4 H. 6. 2). 34 H. 6.9. and 
Maintenance 3 7. 7- 41. 5 | | 
of the Writ 55 3 „ 

inſt ſuch Roger or Diſleiſin pleaded, to ſay that the Tenant is now. Tenant, as is ſuppoſed by the I rit. 
Thel. Dig. 188. lib. 12. cap. 21. S. 22. cites Paſch. 8 E. 3. 388. but ſays, See that this is denied by 
Fitzh. Paſch. 26 H. 8. 1. 7. 1 | 


14. In Formedon, the Tenant alleged Deſcent to him and another, and 
that Partition was made between them by Prochein Amy, and this Land 
was allotted to him; and therefore he pray d Aid of the other, and that the 
Parol demur; and rhe other alleg d the Partition to be void, becauſe it was by 
Prochein Amy; and therefore the other pleaded to the W rir, for if the Par- 
tition be void, the Writ ought to be brought againſt both: Et non allo- 
catur ; for by the Aid Prayer, he has afirm'd the Writ god; Per Cur, 
Br. Brief, pl. 12. cites 9 H. 6. 5. | 


_- / — 
1. * * 


15. Præcipe quod reddat 1s brought in 5. where the Land is in D. the 
Tenant accepted the Writ, and vouch' d, and the Vouchee enter d into the War- 
ranty, and pleaded in Bar, where he might have pleaded this Matter ta the 
Place, and ſo he loſt the Advantage; for he cannot abate the Writ for 
this Miſtake of the Vill, becauſe the Tenant has affirm'd it, but for that 
55 mins have drove him from the Place. Br. Brief, pl. 186. cites 22 
16, Where Writ is abateable, as by Fointenancy,' ſeveral Tenancy, Miſ- 
noſiner, or by taking of Baron by the Plaintiff pending the Writ, and the 
like, if the Party pleads and admits ir, he ſhall not have Writ of pooch 
| | | ter; 


2 — 


. Ip 
| pon ; but where the Writ is abated, as by Death pending the Writ, and 
the Party admits it, yet there he ſhall have Writ of Error after; Per Pi- 
got and Choke. Br. Brief, pl. 379. cites 18 E. 4. 18. 19. | 


\ 


—— —— 
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(W. a) The Order of Pleading, 


1. Here ought to be good Regard, that no Word or Sentence in a 
Writ be writ before or after another, contrary to the uſual Form; 
Sed quod habear in verbis Cancellariz ordinatam diſpoſitionem & verbo- 
rum ordinem; otherwiſe it ſhall abate. Thel. Dig. 104. lib. 10. cap. 
12. S. 1. cites Bract. 188. | | 
2. The Order of Pleading is, iſt. To the FuriſdiFion. 2dly. To the And if he 
* Perſon, 3dly. To the Count. Athly. To the Writ. And 5thly. To fails of any 


the Action. And if he fails of any of theſe, he ſhall not go back again, las =o 
Br. Exception, pl. 1. cites 1) E. 3. 74. the firſt 
| | atter, Br. 


Pleadings, pl. 14. cites 35 H. 6. 12. Per tot. Cur, —Br. Exception, pl. 5. cites 35 H. 6. 11. S. P. Per 
Cur._— Co. Litr. 303. a. accordingly, and that the Plea to the Perſon muſt firſt be to the Perſon of 
the Plaintiff, and then to the Perſon of the Defendant ——R. S. L. 3. cites Kitchin 95. That the Plea 
to the Juriſdiction is called a foreign Plea, becauſe it either alleges that the Matter ought to be tried in 
another Court, or elſe refuſes the Judges as incompetent, for that the Matter in Queſtion is not within 
his Juriſdiction. The Pleas to the Perſon of the Plaintiff are there ſaid to have been 6, viz. Hiileina e, 
Outlacury, Alien, Out of Protection, Profeſs'd in Religion, and Excommunication : That the Pleas to the 
Count are for Variance between the Writ or Count, or Specialty and Record, and for Uncertainty in the Plaint 
or Count That the Pleas to the Writ are for Variance between the Writ and Regiſter, Uncertainty, Death 
Parties, Miſnoſmer, Jointenancy, and the like: That thoſe to the Writ are, Where one pleads ſome 
atter which ſhews the Plaintiff had no Cauſe to have that Writ brought, but ſome other Writ. G. Hiſt, of 
C. B. 40. 41. 42. ſays, 5thly to the Action of the Writ, and 6thly to the Action itſelf in Bar thereof; and 
fays this is the natural Order, becauſe by this Order each ſubſequent Plea admits the former. As when 
he pleads to the Perſon of the Plaintiff, he admits the Juriſdiction of the Court; for it would be au- 
gatory to plead any thing in that Court, that has no Juriſdiction in the Caſe. When he pleads to the Count, 
he alloxws that the Plaintiff is able to come into that Court to implead him, and he may there be properl 
impleaded; but in * to the Count be does not admit the Writ to be good ; yet if the Count be vitious 
the Writ is conſequently deſtroyed ; for tho* the Writ in itſelf may Food, yet it Is not purſued : 
But in pleading to the Writ be admits the Form of the Count, becauſe by an Objection to tlie Form of the 
Writ, he allows the Count to be ſufficient in Form; if the Writ be good, it is not to any Parpoſe to 
object to the Form of ſuch Writ, if the Form of the Count be thereupon inſufficient ; but if the Count 
be in Subſtance variant, the Defendant may ſhew it any Time in Arreſt of Judgment, becauſe the 
Court has no Authority to proceed in a Matter of Subſtance different from the Original. If a Man 
pleads to the Action of the Writ, be allows both the Form of the Count, and the Writ, for it he admits, that 
if the Form of the Writ and Connt were adapted to the Plaintiff's Caſe, that ſuch Form is good and 
ſufficient, ſince to object to the Action not quadrating to the Plaintiff's Caſe, does admit, that if it be 
ruled by the Count, that it does allow that the Plaintiff has before the Court a Count in Form ſufficient. 
It the Defendant pleads in Bar to the Act ion, he admits the Form of the Writ and Count; for he anſwers to 
the Right in Demand, and puts that Right in Iſſue, and thereby admits that there is a ſufficient Form 
to put in Iſſue; and therefore, tho a Man pleads Non Aſſumpſit modo & forma, yet the Modo & 
Forma does not traverſe the Form of the Writ or Count, but the Subſtance of the Promiſe only; which 
is the true Reaſon why you may give another Promiſe in Evidence different in Time and Place men- 
tioned in the Declaration, tho not different in Subſtance: | 
* Sce tit. Courts, Alien &c. and Reeuſant (d) 


3. Thel. Dig. of Writs, lib. 10. cap. 1. S. 21. ſays, See Mich, 30 E. 
3. 20. how the Order is obſerved well; firſt, Excommunication to the Per- 
ſon of the Aran before full Defence made, and after to the Count, and then 
to the Writ for you? of the Place in the Writ; and after that Contra pa- 
cem was in the Writ, which ought not to be &c. and after to the Attion. 
4. It was held, That after Plea to the Writ, a Man may plead to the A Man fhall 
Matter of the Count, 'Thel. Dig. lib. 10. cap. 1. S. 19. cites Mich. 24 dot plead to 


the Count 
E. 3. 47. 35. 


after Plea to 
Te | REG TROUT WR 

but as Amicus Curie a Man may ſhew Matter apparent in the Count. el, Dig. of Writs, lib. 10. cap. 

1. 8. 30, cites Mich. 19 H. 6. 10. 11. and 4 H.6. 16. and H. 20 H. 6, 19, , 

h | : 


. 
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76 tement. 


= he Defendant took Exception to the Writ for certain Cauſes, and they were ruled againſt him, 
„ ow — — to the Ch, and was not ſuftered, becauſe he had pleaded to the Writ before ; 
quod nota, Per Markham, it is Matter apparent in the Count; and therefore a Stranger may aver it as Ami- 
ens Curie, to inform the Court for Error, by which he was admitted to aver it to the Court, and not 
otherwiſe. Quod nota. Br. Exception, pl. 1. cites 19 H. 6. 10. 


Pleas in 5. By Exception to the Count the Writ ſhall abate ; for there is no other 
Abatement judgment of it but Quod querens nihil capiat per breve ſuum. Br. Brief, 
are to the | | 


Count frſt, pl. 14. cites 9 H. 6. 10. 


and after to 


the Writ; but to the Matter of the Count a Man may plead after he has pleaded in Abatement of the 
Writ. Fin. Law Svo. 363. | 


2 — 


Ot g9?•— — —ͤ— 


6. In Waſte in A. and B. the iſt Exception was to the Count; the 24 
Two Dales, and none without Addition; the 3d that A. is a Hamlet of B. 
and the 4th that B. is in A. and not a Vill by itſelf. Thel. Dig. of Writs, 
lib. ro. cap. 1. S. 29. cites Mich. 9 H. 6. 42. 


3 
. 
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In Reſpe&t (RX. a) Pleas to the Writ. 

of the Con- | „ / 

cluſion. See e e e | ; 

(C. b) 1. MDLeas to the Writ are, iſt. Such as are apparent in the Writ, And 


of this the Defendant may at all Times take Advantage. 2dly. 
Such as ref} upon the Defendant's Plea, as Miſnoſmer, Jointenancy, Non- 
tenure, Non habetur aliqua talis Villa, or Over-Dale or Nether-Dale of 
the Place where the Action is laid, and not of which the Defendant is 
named, unleſs in Caſes where Outlawry lies; or that the Lands lie in A. 
and not in B. which Pleas the Defendant is bound to take in Time, and 
have a Care that he be not concluded of them by his general Appearance, 
Continuance, or Imparlance. 3dly. Obſerve, that if the Detendant for 
Matter apparent in the Writ, pleads in Abatement thereunto, that he ſhall 
both in the Beginning and Ending thereof, pray Judgment of the Writ, 
viz. Petit Fudicium de Brevi prædicto &c. but if for Matter out of the 
Writ, as Excommunication, then he ſhall pray Judgment in the Conclu- 
fon of his Plea only. Brown's Anal. 5. NN 

2. Scire facias upon a Fine by the Heir of him in the Remainder ; the 

Tenant ſaid that the Fine was to H. for Life, the Remainder to the Father 
and Mother of the Plaintiff in Tail, and that the Mother of the Plaintiff, 
after the Death of the Tenant for Life entred into the Land, and was ſeiſed 

by Force of the Fine, Fudgment of the Writ ; and admitted a good Plea 
to the Writ. i 1t ir be not to the Action of the Writ; and the 
other ſaid that H. infeoff d his Mother, and pray'd Execution. And 
Per Perſey, Kirton, and Clapton, this is a Surrender, and fo ſeiſed by 
Force of the Fine; and if the ſaid H. Tenant for Lite had charg'd and 
infeoff'd him in Remainder, yet he ſhould hold charg'd for Life of the 
Tenant tor Lite, and not atter; and yet Belknap awarded the Writ 
good. Quod mirum! Br. Scire facias, pl. 53. cites 50 E. 3. 6. 

3. Interlining in a Bond, and the Writ is made according to it, ſhall 
not abate the Writ; per Thirn. But a Raſure goes to the Action, but 
the Variance by the Interlining is to the Writ; per Hort. Br. Brief, pl. 
129. cites 14 H. 4. 18. a TH. 371 vo gp 

4. Where the Tenant pleads the Entry of the Demandant pending 
the Writ, he ſhall conclude to the Writ &c. Thel. Dig. 215. lib. 15. 
cap. 4 S. 5. cites 4 H. 6. 27. Mich. 34 H. 6. 8. and * n 

5. Where a Man pleads that the Plaintiff is an Alien born, or a Vil- 
lein, or outlaw'd, he may chooſe to conclude to the Writ, or to the 


Action. 
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Action. Thel. Dig. 215. lib. 15. cap. 4. S. 4. cites Hill. 32 H. 6. 2). 
and 10 H. J. 11. | W | 85 
6. Annuity of 118. per Ann. by Preſcription. The Defendant ſaid that 

he held the Advowſon of D. of him by 11s. per Ann. which is the ſanie 
Rent, and demanded Fudgment of the Writ, and the Defendant was 
awarded to anſwer over; tor it is only Argument. Br. Brief, pl. 30. cites 

H. 6. 
* In Treſpaſs of Goods taken, the Defendant may ſay that the Plain- 
tiff} bail d them to him, and ſo he may have Writ of Detinue ; Judgment of 
the Writ; this is a good Plea; per Choke J. Quod non negatur. Br. 
Brief, pl. 340. cites 2 E. 4. 25. 5 

8. Plenarty by 6 Months of the Preſentation of a Stranger is no Plea Br. Quare 
for the Incumbent to plead; per tot. Cur. For it is not to the Writ ; for Impedit, pl. 
he does not give a better Writ againſt any Perſon certain, nor it is not 4 x 
to the Action; for it does not intitle him to the Patronage. Br. Plenarty, 
pl. 9. cites 16 E. 4. 11. 1 | 

9. In Ceſſavit, if the Tenant ſays that he holds of the Plaintiff by ſeveral 
Tenures, and not by one intire Payment, this goes to the Writ, and not to 
the Action; per Cur. . Br. Ceſlavit, pl. 42. cites 10 H. J. 24. 


1 


— — 


(Y. a) Pleadings to the Action of the Writ. 


1. T AST Seifin in Writ of Paſſeſſion without Title is to the Writ, and 
by Title it is to the Action in every Writ, but in Writ of Right. 
Br. Mortdanceſtor, pl. 16. cites 5 Aſſ. 1. 7 

2. Debt upon a Bond by F. Z. Grocer of L. which Words (Grocer of L.) 
dere interlin d in the Bond, and Horton pleaded it to the Writ. Thirn 
Ch. J. ſaid, that that which is interlin'd 7s. only to give Addition, and 
therefore the Plea goes to the Action, and not to the Writ, by which he 
awarded that the Defendant anſwer, contrary to the Opinion of Hank. 
and Hill, two of the other Juſtices. Br. Variance, pl. 85. cites 14 

H. 4. 18. 

1 Avowry becauſe the Plaintiff held 4 Rod of Land by 10s. The 
Plaintiff” ſaid that he held two Houſes by 5 s. abſque hoc that he held the 
4 Red by 10s. Judgment of the Avowry. And per Martin and Hull, 
this is to the Action of the Avowry, and not in Abatement of the Avow- 
ry; but if he ſays that the four Rod are held by one Service, and the two 
Houſes by other Services, this 1s a good Plea in Abatement of the Avowry. 
Br. Avowry, pl. 49. cites 5 H. 5. 4. | | Sn 
| 4. Quare Impedit quod permitrat ipſum preſentare ad Eccleſiam de B. 

Weſton demanded Judgment of the Writ ; tor the Defendant is Parſon of 
H. and B. is aChapel and Parcel of H. and thoſe of B. take their Sacra- 
ment at H. and B. is only a Chapel of Eaſe, and has been adjoin'd, and 
is Parcel of the Church of H. time out of mind, and demanded Judg- 
ment of the Writ ; and per Newton, This goes in Bar, and not to the 
Writ. Br. Quare Impedir, pl. 16. cites 8 H. 6. 32. 17 

5. Detinue of 2 Deeds, the one by which A. leaſed to W. for Life, the 
Remainder to the Plaintiff, and the other by which A. releaſed all his Right 
to the ſaid Tenant for Life, who is dead. And the beſt Opinion was, thar 
becauſe the one Deed appertain'd to the Plaintiff, and the other not, it 
goes to the Action of Parcel, and not only to the Writ ; for Aion may lie in 
Parcel, and in Parcel not, As of Dower of Land in Common, or Præcipe 
quod reddat of Land and Advowſon, and the like; but if a Man con- 
feſſes that his Attion does not lie in — or it it be falſe in Parcel, it 

| goes 
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yen to all the Writ. Note the Diverſity. Br. Brief, pl. 18. cites 9 


H. 6. 54- | 
6. Where a Man is ort la- d upon Capias ad Satisfaciendum, by Name of 
W. 8. of F. and comes by Capias Utlagatum, and ſays that he was of D. 

cc. and not of S. if this Iſſue be tried between the Parties it ſhall bind the 
King, and if it be fonnd between the King and the Party Defendant, it ſhall 
bind the Plaintiff ; per Brown Prothonatory : But Scire Facias was 
awarded to warn the Plaintiff, notwithſtanding his Saying ; and by him, 
if this Matter had been pleaded to the Writ before the mga 4 it had not 
gone but to the Writ; but now after Fudgment it goes to loſe all, or gain 
all; fo that now it is peremptory, where at firſt it had gone but to the 
Writ if it had paſs'd for the Defendant ; but if it had paſs'd againſt 
him, then it had been peremptory on the Part of the Defendant ; con- 
trary on the Part of the Plaintiff. Br. Peremptory, pl. 17. cites 21 H. 
6. 21. 

J. In Quare Impedit, where the Plaintiff in his Count makes Title to 
the Advowſon appendant, and the Defendant fhews Fine levied of the Moiety, - 
ſo that the Moiery is in Groſs, Judgment of the Writ; and it was 
doubred it this goes to the Writ, or to the Action. Br. Quare Impedit, 
pl. 10. cites 33 H. 6. 11. ; = 

But it is no g. In Aſſſe by 2, the Defendant ſaid that the one is Alien born, Judg- 
Ts 0 ag ment &c. This is to the Action againſt him. Quod nota bene. Br. 
ne Nonabilitie, pl. 51. cites J E. 4. 29. OE 
Plaintiff is | 


an Alien born; contra in Action real or mixt. Br. Nonabilitie, pl. 40 cites 38 H. $8.———-Br. Deni- 


zen, pl. 10. cites 8. C. 


9. In Debt upon Recovery of 101. if the Defendant ſays that the Plaintiff 
has levied Part, it is no Plea to the Writ, but to the Action; Per Little- 
ton. So of Acquittance, Contra it ſeems if it was levied pending the 
Writ. Br. Brief, pl. 486. cites J E. 4. 32. | 
S. P. Br. 10. As in Dower againſt Guardian, who ſaid that he was not Guardian, 
Brief, pl. Judgment of the Writ, and admitted for a good Plea to the Action of 
1 the Writ. Br. Brief, pl. 490. cites 9 E. 4. 31. | 
Where it 2 | 105 Cy 1 do 
appears by the Plaintiff's Declaration, or the Defendant's Plea, that the Plaintiff ought not to have the 
ame but another Writ; it is in the Defendant's Election to conclude either to the Writ, or to the Action 


of the Writ ; as where Dower is brought againſt a Guardian who pleads that he is not Guardian, and 
prays Judgment of the Writ. Brown's Anal. 5. Heath's Max. 22. in totidem Verbis. 


Ifa Man . It ſeems that he who pleads to the Action of the Writ, ſhall conclude 


leads to the 71 - Bri 
1 Sion of 0 the Nit. Br. Brief, pl. 490. 


the Writ, he may chuſe to conclude Judgment of the Mrit, or Judgment ſi Actio; Per Fitzherb. and Shel- 
ley Juſtices. Br. Brief, pl. 492. [488] cites 26 H. 8. i. Br. Brief, pl. 405. [409] cites S. C. | 


(Z. a) Pleadings to the Writ, and over to the Action. 


1. IN Mortdanceftor by 3 Parceners, as to one of them the Tenant ſaid that 

| ſhe was ſole ſeiſed of that which belonged to her Portion the Day of the 
Writ purchaſed, Judgment of the Writ, and admitted, without pleading 

over to the Points ot the Writ. But it was ſaid that he might have pleaded 
Non- tennre of this Portion, and it it be found &c. Thel. Dig. 216. lib. 
15. cap. 5. 9.5. cites 8 E. 2. Ir. Kanc. Mortdaunc. 40. & 22 All. 19. 
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2. In Furis Utrum, the Tenant pleaded that a Stranger held Parcel not Soin fark 
named; and if it be found &c. that the Demandant is ſciſed of his Fealty of Vrrum the 
thoſe Tenements Ec. and it tound &c. he ſaid that is Lay-fee, and not Tenant 


vouch*d, and 


Frankalmoigne &c. and held a good Plea. Thel. Dig. 215. lib. 15. cap. the Deman- 
5. S. 1. cites 12 E. 2. Juris Urrum 12. eee 


leaded th 
Voucher, that he who is vonch'd, nor none of his Anceſtors &c. To which the Tenant ſaid 7 * ſeiſed, 7 
| &c. And if it be found that not &c. that the Tenements are his Lay ſee &c. and admitted. Thel. 5 
* lib. 15. cap. 5. S. 2. cites Hill. 17 E. 2. Counterple de Voucher 112. 78 


o where the Tenant in Juris Utrum __ Miſnoſmer of the Demandant, and if found &c. that the 


2 — 


Demandant has recovered his Fealty, andi found &c. he pleaded a ſpecial Title, with So His Lay- e, and 
not Cc. all was admitted Per Cur. Thel. Dig. 216. lib. 15. cap. 5. S. 9. cites Paſch. 11 45 Yaris 


Utrum 3. 


3. In Afiſe of Nuſance, the Tenant pleaded that he had nothing in the 
Place where Oc. but only in Parcenary with ſuch a one not named &c. And 
if it be found &c. he faid the Plaintiff had nothing in the Tenements to 
which &c. at the Time of the Nuſance, but ſuch a oue was ſeiſed &c. and 
pray d that it be inquired by Aſſiſe, and ſo it was. Thel. Dig. 215. lib. 
15. cap. $5. 3. Cites Mich. 18 E. 2. Aſſiſe 314. | | 
4. In Mortdanceftor, the Tenant pleaded Non-tenure of Parcel, and if it 
be found &c. he is ready to hear the Recopnizance. Thel. Dig. 216. lib. 
15. cap. 2. S. 4. Cites'2 Aff. 10. and that ſo he ought to plead; and cites 
12 Aſſ. 8. by 
F. In Ae, one who pleaded Miſnoſmer 7 himſelf did not plead over to 
the Aſſiſe; and admitted. Thel. Dig. 216. lib. 15. cap. 5. S. J. Mich. 5 
KE 3. 28 3 
6 In Cui in Vita of Tenements in 3 Vills, the Tenant pleaded that all the 
Land in Demand is in one of the Vills, and pleaded over in Bar by the Deed 
of the Anceftor of the Demandant, with Warranty, and was received, and 
the Demandant was received to maintain his Writ, and to reply to the 
Bar. Thel. Dig. 216. lib. 15. cap. 5. S. 6. cites Mich. 6 E. 3. 290. 
J. It is ſaid, that in Attaint a Man ſhall not plead &i trove ſoit &c. But Ibid. 


Thel. Dig. 216. lib. 15. cap. 5. S. 8. cites Mich. 8 E. 3. 439. _ Paſch. 

Nontenure 14. and 21 Hf. 6. Maintenance de Brief 23. that in Attaint the Tenant pleaded Ma 
generally, and if found &c. they have made good Oath. And fo where Tenancy in Common <yas pleaded to 
the Writ, he was forced to plead over to the falſe Oath. Ibid. cites 27 Aſl. 61. 29 Aſſ. 9. | 


8. Where the Tenant pleads Not attach'd by 15 Days, and it is found 
that he was by Examination of the Bailiff upon his Oath, yer the Tenant 
may plead over Quia nulla pœna. Thel. Dig. 216. lib. 15. cap. 5. S. 10. 
cites 22 Atl. 19. | | | 5 

9. In Afiſe, the Tenant may plead that he is an Earl not named Earl, 
without pleading over to the Aſſiſe &c. becauſe it is triable by Record it 
he be an Earl or not. But otherwiſe it is of Abbots, Priors &c. Thel. 
Dig. 216. lib 15. cap. 5. 8. 11. cites 22 Aſſ. 24. | 

10. A Man {hall plead Fointenancy of the Part of the Plaintiff, and Miſ- 
noſmer of the Plaintiff, without pleading over to the AMiſe. Thel. Dig. 
216, lib. 15. cap. $. S. 12. cites 28 Aff. 36. Quere. | 
11. In Afiſe, with every Plea to the Writ that is triable by Aſſiſe, he ought 
to plead over to the Aſſiſe. But a Man ſhall plead Outlawry or Excommuni- 
cation in the Plaintiff, without pleading over to the Aſſiſe. Thel. Dig. 
216. lib. 15. cap. 5. S. 13. cites Trin. 40 E. 3. 29. „„ 

12. But in Aſſiſe of Nuſance before the Sheriff in the County, the Deſen- 
dant ſball plead to the Writ Matter triavle by Affiſe, without pleading over, 
ir be found &c. becauſe the Jurors ſhall not have the View but the 

arty himſelf. But before the Fuſtices he ought to plead over, if found &c. 
Nul tort &c. or Not levied to Nuſance, Thel. Dig. 216. lib. 1 5. Cap. 5. 
S. 14. cites Hill. 50 E. 3. 11. = 
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13. In Ceſſavit the Tenant pleaded that he held by ſeveral Services, &c. 


and as to this Parcel, that it was open and ſufficient to his Diſtreſs &c. 
Thel. Dig. 216. lib. 15. cap. 5. S. 16. cites Paſch. 10 E. 4. 2. 


oo ee * 


(A. b) In what Caſes there ſhall not be any Plea in 


Abatement. 


1. IN Recordare which removes the Plea, the Words of the Garniſh- 
ment which ſhould be to the Plaintiff were to the Defendant, by 
which it was pleaded to the Wrir, & non allocatur; for Poxe or Recor- 
dare cannot be abated ; for the Plea is not held upon them, and therefore 
Special Writ of Garniſhment was awarded, for the Court is lawfully 
ſeiſed. Br. Brief, pl. 494. cites 3 H. 6. 2. . 
2. 889 N. z. cap. 31. S. 3. No Plea in Abatement ſball be admitted in a 
7255 for Partition, nor ſhall the ſame abate by reaſon of the Death of any 
naut. | | : | 


— 4 
— 
— 


(B. b) What Pleas ſhall be ſaid Pleas in Abatement, 
1 and what in Bar. 9 


5 HAT the Demandant himſelf is ſeiſed of Parcel, may be to the 
Writ or to the Action, at the Election of the Tenant. Thel. 

Dig. 149. lib. 11. cap. 35. S. 19. cites Trin. 22 E. 3.8. | 
2. Aſſiſe againſt 2. The one pleaded in Bar, and the other pleaded Foin- 
tenancy to the Writ, and the Plaintiff choſe him who pleaded in Bar for his 
Tenant, and faid that the other had nothing; and found by the Aſſiſe that 
he who pleaded in Bar had nothing, and that the other was. Tenant. And 
they were in Opinion that the Plaintiff ſhall anſwer to the Jointenancy ; 
and ill by the Reporter; for by the niſelecting of his Tenant the Writ 
ſhall abate, as well where each pleads in Bar ſeverally, as where the one 
pleads in Bar and the other to the Writ ; and after, becauſe the Plaintiff 
could not deny the Jointenancy, the Writ was abated. Quod nora. 


Br. Aſſiſe, pl. 25. cites 44 E. 3. 23. 

3. A Man ſhall not plead Entry of the Plaintiff pending the Writ to the 
Writ, nor Acquittance of the Debt in Writ of Debt pending the Writ, un- 
leſs it be pleaded after the laſt Continuance, Br. Brief, pl. 88. cites 50 E. 
3. 4. Per Perfey & Hamm. F 
4. Treſpaſs tor taking of 20 Iron-Bands for a Waggon. Velverton 
ſaid, that the Vill of B. is an ancient Vill, in which has been held a Fair 
ſuch a Day yearly time out of mind, and the Cuſtom is that every one 
who brings any thing to the Vill to ſell, hall pay ſo much to the Vill for 
Cuftom, and that the Plaintiff at ſuch a Fair brought his Merchandizes 


there to ſell, and he as Bailiff of the Vill requir'd him to pay his Cuſtom, 


and he refuſed, by which we took the ſame Goods for Cuſtom, and after he 


came to us and paid the Cuſtom, and we delrver'd them to him, and ſo he 


was poſſeſs d of them the Day of the Writ purchaſed, Judgment of the 
Writ; and he was awarded to anſwer ; for this is no Plea to the Writ ; 
for he ſhall have this in Evidence to qualify Damages, but ſhall not have it 
tor Plea, Br. Treſpaſs, pl. 130. cites 19 H. 6. 34 


5. K 


„ * ee 


* * _ R 


139. cites 28 H. 6. 2. | , 

J. In Debt, if the Defendant pleads Receipt of Parcel pending the Writ, Contra of 
by the beſt Opinion this does nor go to the Writ, but 0 the AtFion of this Receipt of | 
Parcel. Br. Brief, pl. 498. cires 34 H. 6. 1. 2. ivy oak 
it is falſe in Parcel. Br. ibid. : 


8. Debt againſt R. W. late of London, Gentleman. Laicon pray'd 
udgment ot the Writ; for the Tower of Loudon is within London, which 
is a County in itſelf, and act of London, but is ont of the Fauriſdittion of 
London, and extends into the County of Middleſex ; and that the De- 
fendant the Day of the Writ purchaſed, and all times after, dwelt in London 
in the Tower of London, abſque hoc that he ever dwelt in the City and County 
of London, out of the Tower of London, & hoc &c. and becauſe it was 
pleaded by Attorney, and this Plea 1s contrary to his Warrant of Attorney, 
therefore no Plea by the Opinion of the Court. Br. Brief, pl. 347. cites 
E. 4. 16. 17. | 
. 9. Hebr upon a Bond of 20]. The Defendant pleaded that the Plain- Br. Dette, 
tiff had received 5 l. thereof pending the Writ ; Judgment of the Writ, & pl. 153. cites 
non allocatur, without ſhewing Specialty thereof againſt Specialty; for it or : _ 
was held that it goes in Bar tor this Parcel; but if it was merely to the ar hee 
Wrir, it ſeems there that ir ſhall be a good Plea to the Writ. Br. Brief, Plea to the 
pl. 361. cires 7 E. 4. 15. Mrit may 
: de without 
Specialty; contrary of Plea in Bar. 


10. In Detinue the Defendant ſaid, that the Deeds were deliver'd to him 
by the Plaintiff, and by F. B. and his Feme, upon certain Conditions, and 
pray d Garniſhment, and had Scire Facias return'd ſerved, and the Baron 
came and demanded Fudgment of the Writ, becauſe it is of the Delivery o 
the Baron and Feme made during Coverture, which ſhall. be ſaid the Deli- 
very of the Baron only. But per Piggot & Choke, the Writ is good; 
for there is a Diverſity between Writ Original and Writ Fudicial as here; 
tor ſuch Wrir of Detinue ſhall abare, tor it is the proper Suit of the 
Plaintiffs ; but this is the Act of the Court, and therefore if it be awarded 
by the Court againſt 2, where it ſhould be but againſt one, yet it is good 
_. againſt the one. Br. Brief, pl. 367. cites 8 E. 4. 15. 16. 5 | 

11. Treſpaſs againff M. and R. of 20 Sheep taken, the Defendant ſaid 
that the Property of 10 the Tim? of the Treſpaſs ſuppoſed was to M. only abſ- 
que hoc &c. that it was in Both, and that the Property of the refit was in 
K. as above &c. abſque hoc &c. Judgment of the Writ brought by them 
in common, and a good Plea. Er. Brief, pl. 369. cites 10 E. 4. 4. 
mw Affiſe by the Maſter and Confreres of the Fraternity of the nine Orders 
Angels in B, the Defendant ſaid that no 2 Corporation, this is in Bar, 
and not to the Writ, by which he ſaid that the Fraternity was incorpo- 
rated by the Name of Maſter and Confreres of the Fraternity of All Saints and 
the nine Orders of Angels in B. Abſque hoc that it is incorporated by the 
Name as above, and if &c. Nul torr, and this is to the Writ, quod nota. 

Br. Brief, pl. 398. cites 22 E. 4. 34. 

13. In Scire facias of 200 Acres of Land, the Defendant pleaded a Re- Thel. Dig. 
covery againſ# bim by A. pending the Writ, of loo Acres of the ſaid Land 192. lib. i z. 
inter alia; judgment ot the Writ, and no Plea becauſe he did not ſay cap. . 28 
100 Acres Parcel of the 200 Acrces. Br. 25 pl. 461. cites 22 E. 4. 8. 9 
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In Debt des" 16 In Debs pon Contract, and Receipt of Part Puis darrein Continu- 


Bond, De- ance was pleaded; And it was held to be no good Plea, becauſe it might 
Reads P ay- Le given in Evidence: but if it had been upon Debt apon opectalty, it muſt 


ment of Part have been pleaded in Bar. Per Holt Ch. J. 12 Mod. 542. cites 3 H. 7. 
Puis darrein 3. b. Pie, Fed ; e 
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Continuance, | FECL OT | | 
| which the Plaintiff accepted in Bar. Per Holt Ch, J. the Defendant could not have pleaded it in Abate. 
ment, but muſt have done it in Bar. 12 Mod. 541. Trin. 18 W. 3. Pierce v. Packfton. 


15. Formedon ægainſt A. M. who vouch'd R. who enter d and wouch'd 
over V. who euter d aud vouch'd an Infant, and after the Plea was fine Die 
by Demiſe of the King, and Re-ſummons was ſued ; the Tenant taid that 
after the Flea was put fine die F. NM. brought Formedon againſt him and re- 
cover d by Confeſſion of the Aation, and he enter'd Due Eftate he has in the 
Land and had in the Life of the Recoveror, and the Title of the Demandant 
meſne between the Title of the Recoveror and the Fudgment, ſudgment of the 
Writ; and was not ſuffer'd to the Writ, but in Bar by Reaſon that it 
was upon Re-ſummons. And it was agreed that Recovery upon Con- 
teſſion had upon elder Title, and averr'd accordingly is good notwith- 
ſtanding that it be upon Confeſſion and cannot be to the Writ, for it ap- 
pears that he had purchaſed it pending the Writ. Br. Brief, pl. 535. cites 

H. J. 38. 30. 0 . 
, 171 HY in Waſte quas tenet the Tenant may plead that he has ſurrender d, 
Judgment of the W rit, quas tener. Br. Brief, pl. 543. cites 10 H. J. 11. 
§o if the An- 17. In Annuity till he be promoted to a competent Benefice, if the Defen- 


nuity expires dant tenders to him a competent Benefice pending the Writ and he refuſes it, 


deter- La i | | 
ares , this is to the Action. Br. Brief, pl. 441. cites 15 H. 7. 1. 


ing the Writ . ibi 
ke, 1 the Plaintiff is put to Action of Debt. Br. ibid. 


18. When a Man jon a Plea which goes to the Action of the Writ, he 
may chooſe if he wil conclude to the Writ or to the Action of the Writ, 
per Fitzh. and Shelley Juftices. Br. Brief, pl. 405. cites 26 H. 8. 


Ia Debt 19. One who had Letters of Adminiſtration being ſued as Executor may 


againft S. as plead this in Abatement of the Writ which named him Executor &c. 
Executor, and Pen. 


1 Quzre. D. 305. b. pl. 61. Mich. 13 & 14 Eliz. Anon. 
lance ſhe 3 | 
pleaded Actio non for that her Baron died inteſtate and ſhe took Adminiſtration abſque hoc that ſhe is Executor 
or ever adminiſtred as Executor; Per Cur. This Plea is only in Abatement and not pleadable after Im- 
parlance; and Judgment for the Plaintiff. 2 Lev. 190. Paſch. 29 Car. 2. B. R. Granwell v. Sibly. 

The pleading that he is Adminiſtrator is no Plea in Bar. 1 Salk. 296. pl. 4. Mich. 5 W. & M. in B. R. 
Harding v Salkill. —— 5. P. But he may plead this in Abatement. And per Holt Ch. J. if a Judg- 
ment be had againſt him in ſuch Action, and afterwards he is ſued as Adminiſtrator in another he may 


lead the former Judgment in Bar Ultra quod &c. and the Caſe of D. 305. b. was denied to be Law. 
14 Mod. 46. Mich. 5 W. & M. S. C. * 


— 


20. Two brought Debt upon a Bond, the Defendant pleaded that the Bond 
was made to them and to another, and that all 3 had an Action of Debt pend- 
ing againft him, and demanded Judgment $i Actio. Upon Demurrer it 

was adjudg'd, that the Bond being made to 2, upon which they counted, 
cannot be intended a Bond made to 3; and if ir be a Plea it is in Abate- 
ment of the Bill, and not in Bar. Cro. Eliz. 202. pl. 3 1. Mich. 32 & 33 
Eliz. B. R. Iſnam v. arp op 1 = 
221. In Debt upon Bond, The Condition was to deliver 20 Oyayters of 
Wheat, Deferdonr pleads that Pendente Billa the Plaintiff 22 b - 
Quarters, and demands Judgment of the Bill. And adjudg'd no Plea, 
for it is Collateral and not Parcel of the Sum contain'd in the Obli gation, 
and if it be a Plea it is in Bar and nor in Abatement. And adjudg'd for 
BY 7 pans Cro. E. 253. pl. 23. Mich, 33 & 34 Eliz. B. R. Stone v. 
| 1 


21, In 


« « 4 


* 
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Abatement. 

22. In Debt on Bond, Defendant pleads foreign Attachment of Part 
pending the Bill. This is a Plea in Bar and not in Abatement. Cro. E. 
342. pl. 21. Mich. 36 & 3) Eliz. B. R. May v. Middleton. 

23. There is a Difference between a Plea in Abatement and a Plea in Bar, 
for in a Precipe quod reddat it is a good Plea that the Demandant en- 
ter d into the Land after the laſt Continuance without alleging any Eſtate 
in him; quod fuit conceſſum, per Coke N And the Reporter re- 
marks that it ſeems ſuch Plea ſhall be good only in ſuch Actions, where 
by Intendment che Entry of the Plainriff is not taken away, for there by 
his Entry he is ſeiſed in Fee having a Right. Roll Rep. 322. Hill. 13 
Jac. B. R. Lo d v. Bethel. | | | | 
24. The Plea that there are other Tertenants not ſummon'd is good in Cro. J. 50]. 
Perſonal Adt ions but not in Real Actions; for in Real Actions, if one Ter- pl. Fr 4 > C. 
tenant anſwers without the other he is at no Prejudice, for more Land — 
cannot be recover'd againſt him than what he is ſeiſed of. But in Perſo- and it being 
nal Actions this Plea ſhall not be allow'd, for the one may be charg'd in a Real 
with the intire Debt. Per Haughton J. and agreed per e & Action the 

r 


non — 2 Roll. Rep. 54. Mich. 16 Jac. B. R. Michell v. Croft 8 
& Al. | : 


but that the 

. 5. 5. WW we mould 

not abate, and that the Defendant would not anſwer till the other was warn'd, and therefore adjudg'd 
for the Defendant. 2 Roll. Rep. 54. ſays Judgment was quod Breve caſſetur, and that a new Writ 
of Scire facias ſhould iſſue againſt the Perſon not ſummon'd and the other Tertenants. 


* 
. 1 * - ” 
_ » - - P - 
4 1 r v4 Pn * 1 . 
** 


25. When a Plea concludes in Abatement, it is not peremptory; but if S. P. in Debt 
a Plea in Abatement be pleaded in Bar, it is peremptory. Allen 65. Trin. pen Bond. 


24 Car. B. R. Beaton v. Foreſt. > np of 


3 i Sid. 189. 

Burden v. Ferrars.— S. P. in Treſpaſs, where Defendant pleaded in Abatement that he with — 
did the Treſpaſs ; and it was prayed, that tho* he pleaded this in Abatement, yet inaſmuch as he had 
confeſs d the Treſpaſs, Judgment final ſhall be given; but the Court were of Opinion that it is only a 
1 Ouſter, inaſ- much as he had ſo pleaded it. Sid. 190. pl. 18. Paſch. 16 Car, 2. B. R. Wright 
v. Bright. | | 


26. Twiſden J. ſaid, That it hath been always agreed for Law, that 
if Debt or 'Trover &c. be brought for a Moiety, and Nil debet pleaded 
by the Defendant who is a Stranger, this hath made the Declaration 
good. And it ſuch Plea as here be pleaded by a Stranger, this is in Abate- 
ment. And if it be by a Tenant in Common againſt his Companion, this 
Plea is in Bat ; which was granted. Sid. 49. pl. 11. Mich. 13 Car. 2. 

B. R. Cole v. Banbury. | . 
23. If an Original bears Teſte before the Money is due, it is abateable ; Keb cx 
but a Latitat may be taken out before the Money is due, yet the Party pl. 70. Mer. 
muſt not be arreſted on it before. Vent. 28. Paſch. 21 Car. 2. B. R. rey v. Han- 
Hanway v. Merry. | way, S. C. 

28. In Trover the Defendant pleaded that the Plaintiff never had any In Trover | 
thing in the &c. Miſi conjunttim & pro indiviſo with two others, and con- — 
cluded in Abatement. The Court held the Plea good in Bar, though _— | 
pleaded in Abatement ; for the Defendant ſhews that the Plaintiff hath were poſ 
no Cauſe of Action, and ſo it ſhall be taken in Bar. 2 Mod. 63. Hill. ſeſs d, that 


27 & 28 Car. 2. Stubbings v. Bird & al. Ty he _ —_ 
the Goods came to the Defendant's Hands &c. Defendant pleads that they were joint Merchants, and no 
Survivor by Law amongſt them; and ſo prays that the Plaintiff as to the joint Goods, may be barr'd. 
Demurrer and Judgment pro Quer'. for tho' no Survivor, yet the Plaintiff bad Right to a Purpart, and 
Jointenancy ought to be pleaded in Abatement, and not in Bar. 12 Mod. 3. Mich. a W. & M. Kemp 


v. Andrews. 


29. In Debt on a Judgment the Detendant pleaded in Abatement a 12 Mod. 48. 
Writ of Error pending; upon Demurrer and Argument it was held per Mich. 5 W. 
a | 11 & M. Anon. 
tor. Cur. to be no Plea; and that the Law was always fo taken till one 8. p, and 
Caſe in Pemberton's Time, when a Difference was made between ſuch Holt ſaid he 
Plea in Bar and in Abatement, But the Court held it all one, and Judg- would be 
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bound by ment for the Plaintiff, And afterwards it was pleaded in Bar, and the 
22 Plaintiff had Judgment. Show. 146. Hill. 1 W. & M. Rottenhoffer v. 
this Court, Lenthall. | 3 p 

which are, "WOE, {4 | | | - | EY na 
that this is no Plea in Bar or in Abatement, tho' there had been ſome contrary Reſolutions in Lord 
North's and Ld Chief: Baron Turner's Time, but that was a new Notion ; and Dolbin and Eyre J. (ab- 


ſente Gregory) agreed; and that there was no Difference between its being pleaded in Abatement and in 
Bar; and that ſoit was 8 W. 3. Per tot. Cur.— In Debt upon a Judgment in B. R. the Defendant pleaded 


that after the Judgment a Mrit of Error was 12 in Cam. Scacc. directed to the Chief Juſtice of B. R. 


upon which the Cauſe was removed before the Judges there, where it yet remains undetermin d, and 
pray'd Judgment if be ſpall be compell'd to anſwer quouſque the Cauſe be determin d there; upon which 
the Plaintiff demmrr d, and adjudg'd that the Defendant anſwer over; for this is not a Plea either in 
Bar or in Abatement ; and ſuch a Concluſion quouſque is not good; for it is not like a Plea of Excom- 
munication; for there he is only ſtopt till the Sentence diſcharg'd, and the Party may have a Re- ſum- 
mons or Re- attachment, but the Law does not give any ſuch Remedy here; and H 

this might be pleaded in Abatement, but not in Bar; for tho the Plaintiff has commenced his Action too 
ſoon, it is not a Reaſon why he ſhould be barr'd, though it may be a Reaſon why the Suit ſhould be 
abated, but if a Scire facias in ſuch Caſe had been brought, uare Executionem habere non debet, in ſuch 
Caſe a Writ of Error pending might be pleaded in Bar of the Execution. Skin, 590. Mich. 7 W. . 


B. R. Rowley v. Ralphſon. 


Debt on a Judgment in B. R. the Defendant pleaded in Abatement Error depending in the Exche- 
er Chamber, and held good; but if the Defendant concludes non debet reſpondere quouſque, it is not good 
cauſe we have no Re- ſummons. 5 Mod. 68. Mich. 5 W. 3. Daſhwood's Caſe. ; | 

Lutw. 600 602. Mich. 11 W. z. Denton v. Evans S. P. And Powel J. ſaid that this Action has 
been allow d ever ſince H. the ſixth 's Time, and that ſometimes it has been pleaded in Abatement, and 
ſometimes in Retardatione of the Suit; but he ſaid it cannot be good, becauſe there can be no certain 
Time for Re- ſummons of the Party when the Judgment ſhould be affirm'd, as there is in the Caſe of 


Protection. But no Reſolution was given whether the Plea was good or not, or what Concluſion ought 


to be made. But there is a Nota that in Mich. 9 W. 3. C. B. Aſdred v. Havering, ſuch Plea was ad- 
judg'd ill, becauſe it concluded Petit Judicium de Brevi. | 
Notes there. n | r 


Ld. Raym. go. In Debt on Bond the Defendant pleaded that the Day of Payment is 
8 345 vor yet come, and concluded in Abatement. Adjudg'd that it was no good 
8 Plea in Abatement, for it ought to be pleaded in Bar; for in every Plea 
S. Ca Re- in Abatement the Defendant ought to ſhew the Plaintiff how to bring a 
ſpondeas better Wrir, whereas here he ſhews that the Plaintiff ought to have none 


Ouſter was at all. Comb. 483. Trin. 10 W. 3. B. R. Owen v. Bulkley. 


awarded. 


Dal. 33. pl. 31. If Plea to the Writ be for any Matter appearing in the Writ, he 
iS. 1 8 ac ſhall begin it with a Petit Judicium de Brevi, and ſhall conclude in the 
88 ſame Manner; but if it be tor any thing out ot the Writ, as Jointenancy, 
by Holt Ch. Non-tenure, or the like, the Concluſion only, and not the Beginning ot 
Tin Mod. the Plea, ſhall be in ſuch Manner; Per Dyer, quod Browne conceſſit. 


Ws. in Mo. 30. pl. 99. Trin. 3 3 oy 


Caſe of Slanney v. Slanney. | 


22. Whenever a thing which in its Nature is a Bar, happens and is 


pleaded Puis darrein continuance, it admits of no Anſwer; and this he ſaid 
* See May v 


Middleton. Was not like the Caſe of * foreign Attac hmene, tho' that has been held to be 


Matter of Payment, and therefore a good Plea in Bar; nor like the Caſe 
of the Demandant's Entry into Part of the Land Puis darrein Continu- 
ance; for that is the Party's own Ad only; Per Holt Ch. J. 12 Mod. 
541, 542. Trin. 13 W. 3. in Caſe of Pierce v. Packſton. | 
Carth. 233. 33. In Replevin Property in a Stranger may be pleaded either in Bar or 
Butcher v. in Abatement; for it utterly deſtroys the Plaintiff's Action. Mich. 2 
FORT. Ann. B. R. 1 Salk. 5. Preſgrave v. Saunders.—6, Mod. 81. S. C.—2 


S. C. Lev. 92. Wildman v. North. — Vent. 249. S. C.—S. C. cited Per Holt 


Ch. J. Carth. 244 — | 
34. A Plea that goes 79 the Action, and not to the Perſon of the Plain- 
tift, ought to be pleaded in Bar, and not in Abatement ; and it pleaded 
in Abatement it may after a Reſpondeas Ouſter be pleaded in Bar. L. P. R. 
4. cites M. 4 Anne. om | 155 . 


3, In 


olt Ch. J. ſaid, That 


See tit. Superſedeas (B) pl. 4. and the 
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Abatement. 85 
35. In Debt by H. as Adminiſtrator to T. F. quoad one Bond only, the 11 Mod. 93. 
Detendant pleaded in Abatement that Adminiſtration was granted before to Mich. 5 

C. of this Bond, which F.C took on him the Adminiſtration, and is 5 1 7 5 
alive, and thoſe Letters of Adminiſtration in full Force &c. Exception was not S. P. 
taken that this was Matter in Bar, and could not be pleaded in Abate= 
ment, becauſe it perfely deſtroys all Right of Action in the Plaintiff; 
whereas in a Plea in Abatement the Defendant muſt always give the 
Plaintiff a better Writ ; and the Difference is where it is pleaded in the 
Plaintiff or Defendant himſelf, or in a Stranger; as if the Suit is againſt 
the i Defendant as Executor, who pleads that J. C. died inteſtate, and 
Adminiſtration was granted to him, this is pleadable only in Abate- 
ment; but where the Plea is that a Stranger is Executor or Adminiſtra- 
tor, it is a Bar. And per tot. Cur. accordingly ; and therefore a Re- 
ſpondeas Ouſter was awarded. 2 Ld. Raym. Rep. 1207. Mich. 4 Ann. 

ackett v. Tilly. _ | | 

36. A Man covenanted not to ſue Husband and Wife upon a Bond en- 
ter d into by the Wife during the Life of her Huſhand, atterwards, contrary 
to this Agreement, he puts the Bond in Suit, This Covenant cannot be 
pleaded in Bar, but muſt be pleaded in Abatement only. Arg. 10 Mod. 
162. Trin. 12 Ann. B. R. in Caſe of Williams v. Miles. 

37. In Debt againſt an Heir on the Bond ot his Anceſtor, the Defen- 
dant pleaded Infancy, and pray*d that the Parol demur. The Court (ab- 
ſente the Ch. ], and Lee J.) held this a temporary Plea in Bar, and not 
in Abatement. 2 Barnard, Rep. 145. Paſch. 5 Geo. 2. More v. Eyles. 


oY —— 


TY 


See (B. b) 


(C. b) Concluſion of Pleas in Abatement. | See(N.a) 
| pl. 30. 


1. MH E Concluſion of the Plea of Divorce, and ſo not his Feme, wav'd 
the Precedent, which Was triable by the Certificate of the Ordi- 
nary, and made the Concluſion to be triable per Pais. Br. Waiver de 


Choſes, pl. 18. cites 30 Aff. 8. 


2. In Formedon upon Grant of a Rever/jon, the Concluſion ſhall be Per 
formam Donar* & Conceſs' præd' Thel. Dig. 113. lib. 10. cap. 23. S. 15. 
cites Hill. 50 E. 3. 2. and the Regiſter, fol. 239. and if it be Per for- 
mam Dont & Finis præd' cites eod. fol. 

3. In Forger of falſe Deeds, the Bill was that the Deed was wrote in 
the Time ot H. 5. and the Publication and Proclamation in the Time of 
H. 6. and concluded in Contemptum Domini Regis nunc &c. and held 


good Per Martin J. and Weſton Serjeant, but Rolf contra. Thel. Dig. 


114. lib. 10. cap. 23. S. 23. cites Mich. 4 H. 6. 4. h . 
4. By 8 H. 6. 18 and 19. in London, or other Places where they have But contra 
ſpecial Grant not to be impleaded elſewhere, there they conclude Fudg- 37 H. 6. 48. 


COT 999 in Forcibl 
ment de brevi, and ſhall not conclude to the Furiſdiction. And 38 H. 6. S ihe 


19. where the Detendant's Plea doth prove that the Plaintiff may have Defendant 
another Writ in the ſame Court, there he ſhall conclude to the W rit and pleads to the 
not to the Juriſdiction; * but by Priſot 3) H. 6. 24. if the Plea be in Writ, and 


Bar, and the Concluſion to the Writ, it ſhall be taken in Bar; and ſo is nr 
- 


34 H. 9. 1 & 2. Heath's Max. 33. FAO he ſhall be 
| ; : : condemned, 
becauſe by his Concluſion he hath admitted the Writ to be good. The like Law if he pleads to the 
Juriſdiction, and concludes to the Writ, Heath's Max 33. 
* S. P. Br. Bar, pl. 47. cites 37 H.6. 23. and ſhall not be taken to the Writ, according to the Con- 
cluſion; Per Priſot, quod non negatur. 35:4 | 


5. He who pleads ſeveral Tenancy ſhall not conclude to the Writ, but 
vouch or plead over in Bar; and yet rhe Demandant ſhall not anſwer to 
| 4. the 


OY "4 [9% «40 io oma. tat. edit. * Ka. 


—_ Abatement. 
the Bar nor to the Voucher, but maintain his Writ. Quod nota. Br. 
Traverſe per &c. pl. Jo. cites 19 H. 6. 13. | "Hs 
Br. Eſtopple, 6. In Forger of Deeds, if a Man pleads in Bar, and concludes to the 
pl. 90. S. F. Writ, or e contra, the Court ſball take the Plea as it is; per Pole and 


cites 8. C.— ines 7 . 
C Porting. accordingly. And per Newton, it a Man pleads in Bar, and 
het Bel concludes to the Writ, the Court ſhall award that he anſwer as to the 


| pleads aPlea Writ, and ſhall compel the Plaintiff ro anſwer to the Bar, Br. Brief, 
in Bar, and pl. 449. cites 22 H. 6. 53. N | 
concludes  * 3 , | i . 
Judgment of the Win, it ſhall be taken to the Action, and not to the Writ ; per Priſot. Quod non 
negatur. Br. Brief, pl. 234. cites 37 H. 6. 24.8. P. Br. Barre, pl. 47. cites 37 H. 6. 23. per Pri- 
ſot, according to the Concluſion. ; : TY | 

If a Plea be good in Matter, and wants its ordinary Concluſion as affirmative, & hoc paratus eft &c. 
and Eſtoppel petit Judicium ſi ad hoc admitti debet, this is vicious, and the Plea not good. Br. Faux 
Latin, pl. 91. cites 22 H. 6. 53. and 37 H. 6. 24. 


Br. Eſtopple, J. In Aſſiſe, if the Tenant pleads Releaſe with Warranty, and ſays no 
pl. 90. S. P. more, the Plaintiff ſhall recover; for he ought to aver his Pha, and con- 
cites S. C. ciude formally. Br. Brief, pl. 440. cites 22 H. 6. 53. 

A Man may 8. In Debt, if the Defendant pleads a Pha which goes to the Action, and 
plead io the concludes Fudgment of the Writ, yet it ſhall go in Bar. Br, Brief, pl. 
Acton, and 498. cites 34 H. 6. 1. 2. TINS 


conclude 

Fudgment ; _ | 

of the Writ; for if he cannot have Action he cannot have Writ; per Littleton. Quod non negatur. 

vr Brief, pl. 243. cites 36 H. 6. 18. ; 
When a Man pleads a Plea which goes to the Action of the Writ, be may chuſe if he will conclude to the 

Mit, or to the Action of the Writ ; per Fitzh. & Shelley J. Br. Brief, pl. 405. cites 26 H. 8. 
But in forcible Entry, if a Man pleads to the Writ, and conchudes to the Action, Judgment ſi Actio, and 

the Plaintiff demurs, the Defendant ſhall be condemn d; for by the Concluſion the Writ is affirm'd. Br. 

Brief, pl. 243. cites 36 H. 6. 18. 


9. If one Writ be brought where it ſhould be another Writ, he ſhall con- 
clude 13 of the Mrit; but if Writ be brought in one Court, where it 
ſhould be brought in another Court, he ſhall conclude Judgment /i Curia 
cognoſcere velit. Br. Faux Latin, pl. 105. cites 38 H. 6. 18. 

10. But is no Plea that 2 Acres, Parcel of the Manor, extend into C. 
1 of the Writ ; and ſo the firſt Plea was alſo to the Writ, as it 
eems, and this is no Plea ; tor he ſhall not recover the Manor in this Ac- 
tion, but Damages. Contra where the Land may be recover'd. Br. Brief, 
215. Cites 9 E. 4. 3. 5 | 
11. If a Man cannot plead to the Writ, unleſs by ſhewing of the Matter of 
Bar, there he may ſhew it, and conclude io the Writ. Br. Brief, pl. 543. 
Cites 10 H. J. 11. - EI 
12. In Debt the Defendant may plead Outlawry in the Plaintiff, and 
conclude to the Perſon, and yet the Matter goes in Bar, and after he may 
plead in Bar alſo. Br. Brief, pl. 543. cites 10 H. J. 11. | 
If the De- 13, When a Man pleads a Plea which goes to the Action of the Writ, he 
| . plea hay chuſe if he will conclude to the Writ, or to the Action of the Writ ; 
7 he Wein per Fitzh. & Shelley J. Br. Brief, pl. 405. cites 26 H. 8. 
and concludes | | | 
1 ſi Actio, he ſhall be condemn'd ; for the Concluſion waves the Plea to the Writ. Ontra if 


3 * 5 * _ and concludes Fudgment of the Writ, this is good. Br. Waiver de Choſes, 
L 31. cites 36 H. 6. 18. | | | | | 


14. In Debt againſt an Executor, he pleaded that there was another Exe- 
cutor living, who had adminiſter d, and concluded Fudgment /5 Atio, 
where he ought to have pleaded in Abatement of the Bill. The Plain- 
tiff replied that Billa caſſari non debet; and held good, notwithſtand- 


ing the Bar of the Defendant would have eſtopp'd him from concluding 
to the Action. Mo. 692. pl. 958. Onely v. Fontleroy. 


1 


"ES AS. | 


A. bl 0 18 . — — 


Aͤbatement. 87 


7 In Replevin the Defendant made Conuſance, and alleg'd the Property Ibid. The 
| in H. C. and not in the Plaintiff, and therefore demanded Fudgment of Reporter 
the Writ, The Plaintiff demurr'd generally, and it was adjudg'd againſt makes a 


if 
the Plaintiff; for it was reſolved that the Defendant has Election 5 . 


conclude his Plea in Abatement, as here, or to plead in Bar, viz. Et rer had been 
fic petit Judicium ſi Actio. 2 Roll Rep. 64. Hill. 16 Jac. B. R. Sal- ogg penny 
kill v. Skelton. 5 98 

but S. P. does 


1 Mod. 214. pl. 48. Paſch. 28 Car. e. in C. B. Major & Stebbing v. Bi | 
yo a Reſolved that a Plea may be a good Plea in Abatement, tho' it contains =. bt vg 


d relied on the Caſe in 10 H. J. 11. as a Caſe in Point, and the Caſe of Salkell v. Skelton above: 
Judgment was given accordingly. S. C. cited Arg. Comb. 483. and 1 Ld, Ray m. * * and 
S C cited 2 Mod. 63. per Cur. 3 


16. In Debt on Bond the Defendant pleaded a Plea in Bar, and con- But where 
cluded in Bar, whereas the Plea itſelf was only a Plea in Abatement, and in Treſpaſs 
conſequently a Reſpondeas Ouſter would in ſuch Caſe be awarded; yet the Defen- 


per Cur. it being pleaded in Bar, Judgment Final ſhall be given, and fo ag 8 
it was. Sid. 189. pl. 18. Paſch. 16 Car. 2. B. R. Burden v. Ferrers, ment, that 
N 5 bb be with oth 
did the Treſpaſs ; and it was moved that tho he had pleaded it in Abatement, yet having confeſs'd the 
Treſpaſs, Judgment Final ſhall be given; but the Court held that only a Reſpondeas Ouſter ſhould be 
awarded, Sid. 190. pl. 18. Paſch. 10 Car. 2. B. R. Wright v. Bright. Keb. 715. pl. 41, S. C. and 
Reſpondeas Ouſter was awarded. | 


17. The Nature of a Plea in Abatement is to intitle the Plaintiff to a 
better Writ ; but where the Defendant ſheus that the Plaintiff hath no 
Cauſe of Action, tho? he concludes his Plea in Abatement, yet it ſhall be 
= in Bar. 2 Mod. 64. 65. Hill. 2) & 28 Car. 2. C. B. Stubbins v. 

ird. g | 
18. In Treſpaſs againſt 4 Defendants they all appear'd, and after ; Salk. 117. 
diverſe Continuances 3 of them pleaded the Death ot the ꝗth after the pl. 3. El- 
laſt Continuance ; & petunt Judictum de brevi & quod breve predict Y . 


caſſetur. And upon Demurrer it was adjudg'd ill in the Concluſion, iro: d . 


which ought to be Et petunt Judicium ſi Curia ulterius procedere vult, cordingly. 
and not Judicium de brevi & quod breve caſſetur; for the Writ was —by the 
actually abared by the Death of the other Defendant, and a Reſpondeas Surſe of 


Ouſter Was awarded. 3 Lev. 120. Trin. 35 Car. 2. C. B. Hallowes v. 1 


C. you com- 
| bf : . 0 27S | mence by Billy 
a praying Judgment of the Count is a Plea in Bar; and in that Caſe, if you plead in Abatement of the Gount, 
you muſt not pray Judgment of the Count, and that the Count may be quaſh'd ; but you muſt pray 
Judgment of Bill, and that the Bill may be quaſh'd. Judgment affirm'd. 12 Mod. 133. Trin. 9 W. 3. 
in Cam. Scacc. Leaves v. Bernard. | | | | ; 


19. A Difference was taken by Holt Ch. J. upon 33 H. 6. 18. that a If the Plea 
Plea which begins in Abatement, tho' it concludes in Bar, is a Plea in be in Bar, 
Abatement ; and that e contra a Plea concluding in Bar, tho' it begins in 38 
Abatement, is a Plea in Bar. Show. 4. Paſch. 1 W. & M. * Carneth v. mall "i 


1 


Priour. taken as a 
| Plea in Bar. 

If the Defendant pleads to the Writ, and concludes to the 4fion, the Plaintiff ſhall have Judgment againſt 
him, for admitting the Plaintiff's Writ to be good by the Concluſion of the Plea. The like Law 
Where the Defendant pleads to the Joris, and concludes to the Writ. It he pleads to the Action of 

the Writ, he muſt conclude to the Writ. Brown's Anal. 8——* Comb. 106. 107. S. C. by the Name of 
Calvert v. Prior, and S. P. accordingly, and that if it ſhould not be ſo, yet the Plaintiff having re- 
plied ca ſſari non &c. hath made it ſo. | | | 


20. In Debt on a Judgment in B. R. it is a good Plea in Abatement 
that Error is pending in the Exchequer-Chamber ; but if the Defendant 
concludes Non debet reſpondere quouſque, it is not good; for B. R. has no 
Re-ſummons ; per Hole Ch. J. 5 Mod. 68. Mich. ) W. 3. Daſhwood's 
Caſe. | | 
| 21. In 
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By A lbatement 


Id. Raym. 21. In Caſe tor ſelling a Lottery Ticket affirming it to be his own, 
LES whereas it was another's; Detendant pleaded that he bought it Bona 
Northey ar- Fide, and ſo ſold it; Et petit Fudicium de Narratione & quod Narr. pre- 

ed that dicta caſſetur ; Plainriff demurr'd. The Court took this Plea in the Con- 


etit Judi- cluſion of it to be in Bar; bur becauſe it was ſafeſt for the Plaintiff the 
clum de Nar- 


ne del. gave judgment to anſwer over; ſaying that could not be affigned for 
are in Bar Error by the Defendant, becauſe it was for his Advantage. 1 Salk. 210. 
in B. K and Trin. 12 W. 3. B. R. Medina v. Stoughton. 


that in A- 


batement it is Petit Judicium de Billa & quod Billa caſſetur, and that Judgment quod Billa caſſetur cannot 
be given in this Caſe, becauſe it is not pray d. Holt Ch. J. admitted this true in Demurrers, but not in 
Pleas becauſe there it is Actio non; for a Man may plead in Abatement of the Declaration. Per Gould 
J. the Matter of this Plea is plainly in Bar, it being new Matter out of the Declaration, and the Defen- 
dant ſays, in quo Caſu the Plaintiff ought not to have his Action, which is in Bar. Holt ſaid * if one 
pleads Matter which goes in Bar but begins and cencludes his Plea in Abatement, it will be a Plea in Abate- 
ment, for it is the Beginning and Concluſion that makes the Plea. But if he beg 


e N 5 ins in Bar, tho' he con- 
cludes in Abatement or vice verſa, it will be a Plea in Bar. | 


* S. P. by Holt Ch. J. accordingly ; quod non fuit negatum. Show. 4. Paſch. 1 W. & M. in Caſe of 
Carneth v Prior. | | 


. 


* 


But where 22. The Court ſeem'd to think that where an Abſque hoc compriſes the 
8 = pe, whole Matter generally as Abſque tali Cauſa, it may conclude & de hoc 


ticelas Mat bonit fe ſuper Patriam. 1 Salk. 4. Mich. 1 Ann. B. R. Haywood v. 
ter as Abſque Davis. po 

tali War- , 

ranto &fc. it ought to be averr'd. Ibid. 


Flea cm, PJea be not ſufficient in Bar, according to the Concluſion ; and if 
mences in Bar uk 


with a ood Demurrer be to ſuch Plea, in that Caſe Judgment ſhall be againſt the 


Matter, and Defendant, for his Concluſion affirms the Writ good. Per Holt Ch. J. 12 
concludes to Mod. 505. Trin. 13 W. 3. | 
the Writ in | | 

Abatement, it will be well ; for the Plaintiff cannot have a good Writ, if he has not a good Cauſe of 
Action. Per Holt Ch. J. 12 Mod. 525. cites 36 H. 3. 18. | 


But ifthe 23. If one 72 in Abatement and concludes to the Action tis ill, if the 


ECT OUTDATED Oo oo 
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24. If a Writ be abateable in itſelf, as being for a wrong Man, Defen- 
dant may ſay Petit Fudicium de Billa, becauſe there the Action is ill 
conceived ; but where the Writ is well conceived but bad for Miſnoſmer, 
Detendant can't conclude ſo. Per Cur. 7 Mod. 150. Hill. 1 Ann. B. R. 
Silveſter's Caſe. | 


10 Mod. 192. 25. It a Man . pleads in Form of a Plea in Abatement that which for 
ns the Matter might be pleaded in Bar, this is a Plea in Abatement, and fo 


SP Vice verſa ; tor it is the Concluſion of the Plea and not the Matter of it 


that make a Plea in Abatement, or in Bar. 10 Mod. 112. Mich. 11 Ann. 
B. R. Alice and Gale. : 


26. To a Scire facias the Plea in Bar is always concluded by an Exe- 


cutio Non, as in other Caſes by an Action Non. 10 Mod. 112. Mich. 11 
Ann. B. R. Alice and Gale. | 


But if there 2y, The Concluſion of a Plea in Bar generally is Petit Fudicium de 
1 may Narratione ; ſor where there is either a Writ or a Bill, the demanding 


(which is = of the Declaration is a Confeſſion that the Writ or Bill is 
Error) nei- good. 10 Mod. 192. Mich. 12 Ann. B. R. Johnſon and Altham. And 


ther of theſe the Form of Pleading in Abatement is Petit ſudicium de Billa. 10 Mod. 


two Forms 210. S. C. 
are proper, 


E for as to Petit Judicium de Billa it cannot be, there being no Bill ; nor Judicium de Narratione, for it 
was not the Cate in the Declaration, but the Want of a Bill that is the Error, ſo the Plea ſhould be Petit 
Judicium ſi reſpondere compelli debeat. 10 Mod. 211. B. R. Johnſon and Altham. A 


8 
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28. In Action tor ſeveral Promiſes, Defendant pleaded that he is chare- 
able as Bailiff, and therefore the Action ſhould have been in Account, and 
and concludes & ideo petit quod Narratio caſſetur. Per Cur, the Plea is in 


Bar, 
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Bar, and the Difference is where a Plea concludes as this does, and 
where it concludes guod Billa caſſetur; for that is only in Abatement. 
Judgment was given in Bar. Barnard, Rep. in B. R. 45. Paſch. x Geo. 
2. Felila v. Rawlins. 


nn 


(D. b) Rules as to Pleas in Abatement. And what 18 
to be done. 


I. HERE a Man may have a Writ according to his Caſe, he muſt 
have ſuch an one, or otherwiſe 'tis not good. Arg. 2 And. 97. 

pl. 191. Trin. 24 Eliz. in Caſe of Arden v. Darcy. 

2. It is a general Rule that in all Actions where the Thing demanded 
cannot be had, or the Perſon againſt whom the Thing is demanded cannot 
iel the Thing the Writ ſhall abate. As ina Writ of Annuity by Gran- 
tee for Years, if the Term expires, the Writ thall abate. Arg. Le. 330. 
Trin. 30 Eliz. B. R. in Caſe of Wade v. Preſchall. | 

3. Where the Pleading is ſuch as your Writ cannot be good, there it is a Where Spe— 
Ground that you ought to maintain your Writ ; but if a Precipe quod reddat cial Matter 
be brought again/# two, and the one pleads Non-tenure and the other ac- 8 -_ 
cepts the intire Tenancy, abſqe hoc Ec. and pleads in Bar, there you may Plaimiff 1 
anſwer to the Bar, becauſe there peradventure the Writ is good notwith- his Replica- 
ſtanding ; as if a Writ be brought againſt the Feoffor and Feoffee upon tion muſt 
Condition, or Mortgagor or Mortgagee; and ſo there is a 9 "oy 18 
Goldsb. 98. pl. 1. Mich. 30 & 31 Eliz. by Anderſon, in Caſe of Hazel- I. P * 
wood v. Haſel wood. | cites 3 Ann. 

4 A Plea in Abatement muſt be pleaded certainly, Co. Litt. 203. a. 

5. There needs no Plea to abate that which is abared of itſelf. See 2 
Roll. Rep. 272, Anon. | 

6. Upon a Demurrer to a Plea in Abatemen, the Faults in the Declara- Cited by the 
tion can'r be examined. Adjudg'd. 2 Lutw. 1592. Trin. 9. W. 3. in Reporter, 


Caſe of Bellaſis v. Heſter. — 1604. 
| — After a 
| 5 | | Plea in A- 
batement there muſt be no Exceptions to the Declaration. But becauſe it appear'd by the Plaintiff's 


own ſhewing that he had no Cauſe of Action when it was brought, the Pluries Mandamus being after 
Mich. Term begun, and the Memorandum of the Bill enter'd generally of that Term which Fault 
might be ſhewn as Amicus Curiz, the Plaintiff had Leave to amend, and Judgment was given quod 
reſpondeat ulterius. Carth. 1751. Hill. 2 & 3 W. 3. B. R. Rich v. Pilkington. 


\ 


7. One can not plead twice in Abatement. 12 Mod. 230. Mich. 10 W. 3. 
Anon, | 

8. Where one pleads in Abatement another Action depending ex eadem 
Cauſa, he need not plead all the Continuance, but yet he mult jew the Ac- 
tion is not determined. Per Holt Ch. J. 12 Mod. 578. Mich. 13 W. 3. 

9. If Excommunication in the Plaintiff be tender'd tor Plea in Abate- 
ment, tho' it be ſign'd by Counſel, by the Courſe of the Court it is not 
to be received unleſs it be produced under Seal, tho' the Plea need nor 
mention thar it is ſo produced. And ſo of an Ourlawry ; Per Cur. 6 

Mod. 180. Trin. 3 Ann. B. R. Anon. 25 Ex 
10. 4& 5 Ann. cap. 16. S. 11. Enacts, That no dilatory Plea fhall be Appellee in 
received in any Court of Record, unleſs the Party offering ſuch Plea, ao by ne) 
Affidavit prove the Truth thereof, or # _ ſome probable Matter to the Court, . 
tt induce them to believe that the Fat 


34: that the Vill 
in which he 


was Commorant was (Shauford) and not (Shalford.) It was objected, that this being a dilatory Plea, 
could not be received without an Affidavit. And the . at firſt inclined to that Opinion, . — 
a alles 
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Cat k s being excepted out of the Act (che Exception in the Act relating only to the precedin 
8 3 is — they held otherwiſe, becauſe tho this Plea be for the moſt Part 1 _ 


—_— 
* 


in this Caſe it is not, becauſe the Appellee mult plead over, and the Iſſue be join'd on that as well as 


upon Not guilty, and both may be tried at the ſame Time. 11 Mod. 217. pl. 5. Paſch. 8 Ann. 
B. R. Voung v. Slaughterford. 3 

A Plea in Abatement, that the Original is not returned, nor Pledges found by the Plaintiff, was ſer aſide 
for Want of an Affidavit; and tho? it was urg'd that this appeared upon Oyer of the Original, and 
where ſuch Matter appears upon the Record (as Variance) an Affidavit is not neceſſary by this Act; but 
Per Cur. This does not appear on Oyer of the Writ ; for nothing appears but the Writ itſelf, 2 Ld. 
Raym. 1409. Mich. 12 Geo. B. R. Hughes v. Alvarez, . 


11. Pleas in Abatement muſt go to the whole, and not to Part. 10 Mod. 
285. 286. Hill. 1 Geo. 1. B. R. Aylwood v. Woodley. 


8 — — EEE 


— 


(E. b) Where in Pleas in Abatement the Defendant 
muſt give the Plaintiff a better Writ. 


In Writ of 1. IN Writ of Entry, in which the Tenant had not Entry, unleſs by A. 
Entry ad ter- to whom B. leas'd &c. the Tenant was received to plead to the 
— Writ that B. did not leaſe to A. without ſaying to whom he leas d; but if he 
5 th N. traverſes the Entry he ought to ſay by whom he enter d. Thel. Dig. 2 12. lib. 
nant had not 15. cap. I. S. I. cites Mich, 14 E. 2. Brief 81). and Mich. 4 E. 2. 
Entry unleſs Entre 65. | | 

A Father of the Demandant leaſed a Term which is paſt &c. the Tenant cannot ſay that he did not 
enter by Jo. without ſhewing by whom he entred, becauſe it is to the ſecond Degree. But otheraiſe it ſhould 
be, if the Plea was to the firſt Degree; for then it ſhould be to the Action. Thel. Dig. 212. lib. 15, 


cap. I. S. 3. cites Hill, 6 E. 3. 244. 

Ta Writ of Entry into which the Tenant had not Entry unleſs by P. to whom Ro. leas'd, who diſſeiſed the 
Father of the Demandant &c. the Tenant was received to ſay that P. did not enter by Ro. without ſaying 
by whom he enter'd &c. but the Iſſue was taken that Ro. did not leaſe to P. &c. Thel. Dig. 212. lib. 


15. cap. I. S. 7. cites Mich. 9 E. 3. 480. Quære. 


2. In Writ of a Manor, if the Tenant pleads that Parcel of the Manor is 

in another County, he ought to ſhew How much is in the other County, ſo 

that the Demandant may have a good Writ with Forepriſe. Thel. Dig. 
212. Ub. 15. cap. 1. 9. 2. cites Paſch. 4 E. 5. 137. 

3. And ſo where two Manors are demanded, the Tenant ſhall not plead 
Nontenure of Parcel of the Demand, without ſaying of which Manor he 
pleads the Non-tenure. Thel. Dig. 212. lib. 15. cap. 1. S. 2. cites Paſch. 
JE. 3d 1 2 

4. In Dum fuit infra ætatem, upon a Demiſe made by the Demandant 
himſelf, the Tenant was received to plead to the Writ, that the Demand- 
ant and another leas'd to him the Tenements, without giving other Writ, 
becauſe the Plea was to the Matter of the Writ, and not to the Form of the 
Writ; by which the Demandant to niaintain his Writ ſaid that the 
other was 8 Thel Dig. 212. lib. 15. cap. 1. S. 4. cites Hill. 6 E. 
3. 245. 296. | . . 

5. In Writ of Waſte againſt Tenant for Life of the Demiſe of the Father of 
the Plaintiff, it is ſuffcient for the Tenant to ſay that the Father of the 
Demandant did not leaſe to the Tenant modo & forma, without giving ano- 
ther Writ. And fo it is in Dum fuit infra ætatem. Thel. Dig. 212, lib. 
ofen, nm en,ññr;r? ooo. 
6. Aſiiſe againſ# A. and B. who pleaded that Non eee &c. and 
it was found that the ſaid B. diſſeiſed the Plaintiff, and infeoff*d A. and that 

A. did not diſſeiſe the Plaintiff, by which the Plaintiff recover'd, and was 
amerc'd for his falſe Plea againſt A. and fo where Verdict ſhall be found 
| againſt 


„ 


Abatement. 


| 


againſt the Plainritt, and yet he ſhall recover. Quod nota; for he ca- 
not have other Writ but that Both diſſeiſiverunt eum, and he ought to name 
Diſſeiſor and Tenant. Quod nora, Br. Verdict, pl. 25. cites ) Aff. 14. 

J. In Præcipe quod redaat of Rent againſt 2, each of them tooł ſeveral Te- 
nancy of Parcel of the Land out of which &c. in Abatement of the Writ, 
and were not received without ſbewing Matter by which the Demandant 
might have another good Writ, by ſaying that the Rent was Rent-ſervice, 
or other ſuch like; for if it be Rem charge the Writ ſhall not abate by - 
ſuch ſeveral Tenancy. 'Thel. Dig. 212. lib. 15. cap. 1. S. 6. cites Paſch. 

. | : 

i 8. e of Nontenure of Parcel, he ought to ſhew that be was Te- 
nant of this Parcel the Day 4 the Plea pleaded. Thel. Dig. 212. lib. 15. 
cap. 1. S. 8. cites Paſch. 10 E. 3. 497. . 

9. In Writ of Waſte againſt Tenant for Life upon Demiſe mage by the 
Plaintiff himſelf, the Tenant was received to ſay that the Plaintiff and his 
Feme leas'd to him &c. Judgment of the Writ, without / aying in certain 
what Eſtate he had by this Demiſe &c. becauſe the Plea was to the Matter 
of the Writ, Thel. Dig. 212. lib. 15. cap. 1. S. 9. cites Trin. 10 E. z. 

25. | . | 
: - In Dower of the 3d Part of a Manor in ſuch a Vill, the Tenant was 
received to plead to the Writ, that Parcel of the Manor extended into another 
Vill not named &c. without ſhewing how much extended itſelf into the other 
Vill; for it is ſufficient to give a good Writ without giving a good De- 
mand. Thel. Dig. 212. lib. 15. cap. 1. S. 10. cites Trin. 1) E. 3. 44. 

11. Detinue of a Writing of 1001. in which A. was obliged to the Plain- 
tiff, which was delivered to the Defendant by the Plaintiff and A. upon cer- 
rain Condition in indifferent Hands, and the Condition is broke of the Part of 
A. The Defendant ſaid that a Writing of a greater Sum was delivered to him 
by them, upon Condition contain d in au Indenture remaining in the Hands of 
the Defendant, abſque hoc that he received a Writing of the Sum in the Count, 
and a good Plea, cho' he does not ſay of what Sum; for he pleads it to the 

Action. But if he had pleaded it 20 the Writ, he ſhould ſhew what Sum, to 
the Intent to give a better Writ ; and the Iſſue was enter'd that he did 
not receive Writing of ſuch a Sum as the Plaintiff counted, Priſt, and the 
others e contra. Br. Charters de Terre, pl. 2y. cites 21 E. 3. 30. 

12. In Debt the Specialty was Obligari ad reddendum compotum &c. The 
Defendant demanded Fuagment of this Writ, becauſe he ought to have Writ 
f Account &c. Sed non al locatur; for the Plaintiff may chuſe the one 
Writ or the other. Thel. Dig. 213. lib. 15. cap. 1. S. 15. cites Mich. 

28 E. 3. 98. and Paſch. 42 E. 3. 9. and fee Paſch. 41 E. 3. 10. 

13. The Writ was of Tenements in Dale and Sale. The Tenant ſaid to 
the Writ that Sale is a Hamlet of Down &c. without ſaying how many of 
the Tenements were in Sale &c. but the Tenant afterwards relinquith'd 
che Plea. Thel. Dig. 212. lib. 15. cap, 1. 8. 11. cites Paich. 29 E. 

3. 39. „ 

14. In Treſpaſs of Goods taken, the Defendant may ſay that he had them But in Treſ- 
of the Delivery of the Plaintiff, Judgment of the Writ, inaſmuch as he Pals of 4 
gave the Plaintiff Writ of Detinue. Thel. Dig. 213. lib. 15. cap. 1. * 
8. 16. cites Mich. 43 E. 3. 30. 16 H. J. 3. and Mich. 2 E. 4. 26. Jane ſaid that 


5 | ; the Plainti 

lent him the Horſe for 20 d. to ride to ſuch a Place &c. and concluded to the Action. Thel. Dig 5 
15. cap. 1. S. 17. cites Mich. 1 H. 5. 13. And in Treſpaſs of Goods carry d away, the Defendant 
ſaid that one Ro. was poſſeſs'd of the Goods, and made the Plaintiff and one Alice his Executors, and died, af- 
ter «whoſe Death Alice «vas ſole poſſeſs'd of the Goods, and made the Defendant her Executor, and died: after 
whoſe Death the Defendant found the Goods among other Goods of the ſaid Alice, and took them for ſafe- 
keeping to the Uſe of the Plaintiff &c. Judgment of the Writ; { he ought to have Writ of Detinue &c. 


But it was held that the Plea is to the Action. Thel. Dig. 213. lib. 15. cap. 1. S. 17. cites Paſch. 7 E 
4. 3. Quere. | ts, | | 


1 An 


” 
— ©, $45 * ” 
* ** Ki. —— 


a» - »» 8 0 1 2 * K a * o . ” 1 — 
7 * 1 


9 n 3 — B Jha iid iid... i.e ted — aac 


92 walk Abatement. 


But in Treſ © 15. In Writ of Maintenance againſt Ro. Poynings of Poynyngs, the De- 
5. by 701 fendant ſaid that he was never of Poynyngs, without ſaying 5 what Vill he 
- Jo. d h 


r che De- lib. 15. cap. 1. S. 12. cites Mich. 11 H. 6. 13. 


e was the Day of the Writ purchaſed, and held good. el. Dig. 213. 


ant to 3 5 5 | ELON 
[res M. is a great Place, containing in it ſeveral Vills &c. without ſaying in certain of what Vill be is, 
and ſo give a better Writ. Thel. Dig. 213. lib. 15. cap. 1. S. 12. cites Paſch, 5 E. 4. 1. b. and ſo it is 
where Addition is of a Pariſh which conrains ſeveral Vills. 
ſuch a Vill, or late of ſuch a Vill, it is no Plea to ſay that be was never abiding at ſuch a Vill, without ſay- 
ing at what Vill be was abiding. Thel. Dig. 213. lib. 15. cap. 1. 8. 13. cites Mich. 33 H. 6. 38. 


Thel. Dig. 16. If a Man pleads Non-tenure, or No ſuch Vill &c. or No ſuch in 


213. lib. 15. rerum Natura, he fall not give the Plaintiff” a better Writ ; and in ſeveral 
cap. 1. S. 13. other Caſes e contra, Br. Brief, pl. 496. cites 33 H. 6. 38. | 
—— 17. Where one pleads Entry pending the Writ, he ſhall not give a bet- 
ter Writ, and ſuch like &c. Thel. Dig. 213. lib. 15. cap. 1. S. 14. 
cites Mich. 34 H. 6.8. „„ | 
18. Treſpaſs by G. of Goods taken. Jenney ſaid before the Plaintiff 
any thing had, L. was poſſeſs*d ut de propriis, and made E. his Feme and R. 
his Executors, and died; and E. married the Plaintiff, and was Covert at 
the Time of the Treſpaſs, and after E. died, and ſo the Action ought to have 
been brought by R. the other Executor who ſurvived, not named ; "ap Fon 
of the Writ. And it was held no Plea to the Writ, becauſe he did not 
give the Plaintiff a better Writ ; for R. and the Plaintiff cannot join in 
Action. Br. Brief, pl. 386. cites 20 E. 4. 18. 


2 Salk. 601. - 19. Judgment thall not be to abate a Writ, but where the Plaintiff 


pl. 11. S. P. y have a better. 6 Mod. 226. Mich. 3 Ann. B. R. in Caſe of Adams 


2 Rep. v. Tertenants of Savage. 


„ 
in Caſe of Mitchell v. Crofts & al'. 


10 Mod. 208. 20. Every one that will abate the Plaintiff's Writ, muſt give him a 


Arg.— better, Brownl. 139. Mich. 5 Jac. in Caſe of. Thompſon v. Collier 


in S. C. And therefore if Defendant be ſued by the Name of E. J. Baronet, it is not enough for him 
to ſay that He is not a Baronet, without ſhewing what he is. Ld. Ray m. Rep 117. Trin. 4 Ann. War- 
ner v. Irby. . | 


21. When the Defendant pleads a Matter which gives the Plaintiff a 
better Writ, he ſhall abate the other; As if Treſpaſs be brought by one Te- 
nant, the Defendant may plead that he was Tenant in common with a 
Stranger; for this falſifies the Plaintiff's Demand, and ſhews that he has 
no Right to the Action he has commenced. G. Hitt. of C. B. 204. 


X ( F. b) When to be pleaded. 


i. A FTER Errors are affign'd, and the Tenant has reply'd thereto, 
he cannot plead in Abatement of the Writ of Error. Thel. Dig. 
209. lib. 14. cap. 15. S. 1. cites. Paſch. 3 E. 3. 81. 


2. A Writ was abated for want of Form after Non-tenure. pleaded, and 


ruled over. Thel. Dig. of Writs, lib. 10. cap. 1. S. 18. cites 19 E. z. 


Brief 244- | e 
3. Præcipe quod reddat againſt z, who made Default, and at the Grand 
Cape they came, and every one alleg d ſeveral Tenancy of Parcel, and tender d 
_ their Law of Non-ſummons. Per Belk. You ſhall not have Plea to the 
Writ before your Default ſaved, and may take this Matter by Proteſta- 
tion; 


And in Debt where the Addition is of 
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nor Addition, if he appears and pleads, and is convicted, he cannot 


before; and cited 35 H. 6. 36. 


2 


N 


Abatement. 9 
tion; and becauſe the Demandant did not deny the ſeveral Tenancy, 
Mombray abated the Writ. Br. Brief, pl. 142. cites 38 E. 3. 28. | 

. It a Man pleads that a Stranger has recover d the Land in Demand 
anainſt him after the laſt Continuance, udp ment of the Writ, he ought to 
ay that the Recoveror had Execution, tor otherwile it ſhall not abate the 
firſt Writ which was brought againſt the Tenant. Br. Bief, pl. 16. (bis) 
cites 9 H. 6. 41. | | 
5. Debt apainft F. B. Citizen of York, and does not give to him Vill 
lea 
this in Arreſt of Judgment; tor the Srarure is, that the Writ ſpall FAY 5 
Exception of the Party; and therefore becauſe he did not plead ir, he has 
loſt it: Br. Brief, pl. 500. cites 35 H. 6. 11. | 
6. Entry ſur Diſſeiſin of Rent, the Defendent pleaded Bar of Rent Br. Enter 
charge, and the Plaintiff made Title of Rent-ſervice by Tenure ; to which en le per, 
the Defendant ſaid that pending this Writ the Demandant had diſtraiu'd for pl: 35 ; — 
the ſame Rentt ſer vice in the ſame Land, and of the Diſtreſs is yet ſciſed, Ju dg- e 2 8 
ment of the Wrir. Per Pigor, by the Bar he has affirm'd the Writ ; and Tenant had 
by all the Juſtices he ſhall have che Plea to the Writ; for it may be that new. Anſwer 
re Demandant has two Rents cut of the ſame Land; and when the Demand- ef the : 
ant has made Title to other Rent which is not in Bar, the Defendant the Bar wa 
ſhall have a new Anſwer to ir, and may plead to the Writ of this Rent. not pleaded 


Br, Diet, pL. 373- cites 12 E. 4. 16; 15. to this Rent- 
| ' ſervice. 


J. As in Treſpaſs the Defendant pleads Bar, the Plaintiff aſſigns the 
Treſpaſs in a new Place, the Deiendanrt pleads ſoinrenancy in ic with a 
Stranger, or Tenancy in common. Br. Briet, pl. 373. cites 12 E. 4. 
x6. 1 | 

8. Where a Man appears as Attorney for a Corporation whith is miſ- 
named, and imparles, they ſhall not plead Miſnoſmer in Abatement of rhe 
Writ after, notwithſtanding that he has nor put in his Warrant; for the 
Court ſhall compel him to ſhew Warrant, and if the Party comes and tenders to 


_ dijallow him, it ſhall act be admitted; but he ſhall have Action upon the 


Caſe againſt the Attorney; and the Corporation was not ſuffer'd to put War- 
rant in according to their true Name. Quod nota, Br. Garrant de Attor- 
ney, pl. 15. cites 15H. J. 14. | | | 

9. A Man thall not rake Advantage of a Plea in Abatement of the 
Writ after a Plea in Par, where it does not appear to the Court that the 
Writ ought to abate ; bur where it does appear to the Court that the 
Wrir ought to abate, there the Court ex Oficio ought ro abate the Wrir 
tho' the Party admits it by pleading in Bar. Roll. Rep. 176. Paſch. 13 
Jac. B. R. Anon. T 

10. In an Indebitatus Aſſumpfit againſt an Executor of F. F. the Defen- In Indebita. 
gant appear d and imparld, and atterwards pleaded in Abatement of the tus Aſſump— 
Writ, that J. S. made other Hxecutors not nam'd. Upon Demurrer Excep. fit it was 
tion was taken that this Plea is not good after Imparlance, becauſe it is 3 
of a thing in the Defendant's Knowledge, and ſo might have pleaded ir gel pip 
And jerman J. abſente Roll, held this plead in 
Exception good]; tor by the Imparliance he had admitted the Writ good, and Abatement 
order'd him to plead in Chiet, niſi &c. Sty. 220. Trin. 1650. Black- e 
den v. Harvy. | 183. Hill. 23 
B. R. Butcher v. Cow per. The Defendant pleaded after a gen ral Inparlænce, that * 8 
with one V. and prayed Judicium de Billa; this is il, and a Reſpondeas Ouſter was awarded. 2 Keb. 
143. pl. 16. Hill. 18 & 19 Car. 2. B. R Linch v. Beale, 


S. P. in Indebitatus Aſſumpſit, that before the Action brought ſhe was married, and her Husband 
living, and not named, & petit judicium {i ipſa ad actionem prœd' reſpondere debeat. Judgment was 


| Quod reſpondeat Ouſter, becauſe the Plea was only in Abatement, and not pleadable after Imparlance. 


Lutw. 22, Paſch, 3 Jac. 2. Bartelot v. Burton. 


B b 11. No 
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11. No Plea in Abatement ſhall be received after a Reſpondeas Outer; 
for then this would be pleaded in infinitum. G. Hitt. of C. B. 15 1. cites 
2 Saund. 41. N | 
In Formedon 12. After a View there can be no Plea in Abatement, unleſs ſuch as 
ed in” ariſes upon the View. 3 Lev. 219. Trin. 1 Jac. 2. C. B. Dinghurſt 
Abatement V* Barr. | 
after the | g . 
Vie w, unleſs it be à Thing <vbich cometþ upon the View. Kitch. of Courts 426. cites 41 E. 3, 39. 40 
E. 3. 35. i | BL 
ormedon after View, the Tenant cannot plead in Abatement, that ſome of the Degrees were omitted; 
for it is not apparent to the Court. Kitch. of Courts 426. cites 49 E. 3. f. 20 - fut he may plead 
Ancient Demeſne after the View; for ĩt may be that Parcel in the Town is Ancient Demeſne, and Parcel 
Frank- fee, and it cometh upon the View to know that. Kitch. of Courts 426. cites 50 E. 3. f. 9. 
In Formedon where there is Matter apparent in the Mrit, to abate it he may plead it after the View. 
Kitch. of Courts 426. cites 11 H. 4. f. 50. | 
After the View one cannot plead No ſuch Town, but he may ſay that the Tenements are in another County, 
for that cometh upon the View; bur after the View he cannot plead to the Juriſdiction, yet he may plead 
that they are in C. and that they are impleadable there, and demand Fudement of the Writ, and not Judg- 
ment, if the Court <will rake Conuſance. Kitch. of Courts 426. cites 5 H. 6. f. 39. So in Dower of a 
Freehold in D. and S. after View one cannot plead No ſuch Town of D. for he is eſtopped of that, for that 
he hath Knowlege of the Town before the View; but he may plead Fointenancy and Non-tenure, which 
comes upon the View. Kitch. of Courts 426. cites 19 H. 6. fo. 10. | 
h Formedon of a Houſe, and in the Percloſe of the Writ, there is a Houſe and Meadow; and after View the 
Tenant cannot ſhew this in Abatement, for it is but a Surpluſage. Kitch. of Courts 426. cites 44 E. 3. 


f. 14. 
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2 Show. 13. In Ailault and Battery, the Defendant imparPd ſpecially, and 
8 ws after making a full Defence pleaded Outlawry in Abatement ; {and upon a 
judp'd in Demurrer a Reſpondeas Ouſter was awarded. Lutw. 5. Trin 35 Car. 2. 
B. K. and Gawen v. Surby. 1 85 
affirm'd in | 


Cam. Scacc. for the Plaintiff - for after full Defence the Plea was too late. 


If Nee 14. If one will plead in Abatement, he muſt do it Before the Rules are 


tion be de- out, and ſhall not have till Efſoipns of next Term tor it; and tormerly the 
. Tivered before Courſe was to give Rules for pleading generally, and after they were out 


_— to ſerve Rules peremprory ; Per Cur. 12 Mod. 522. Trin. 13 W. z. 
menſ. 2 Anon. 
the Defen- 


dant has not Time till next Term to plead in Abatement, but only till the Rules are out; but if it be delivered 
after that Time, the Defendant has till the Efloign-day of the nexr Term to plead in Abatement ; Per 
Gor 12 Mod. 572. 523. Anon. | 

Tho' a Declaration be delivered as of a Term 11 yet if the Rules of Pleading be not out, one may 
plead in Abatement the ſubſequent Term; Per Cur. 12 Mod. 504. Anon, | 


15. If a Declaration be delivered the laſt Day of a Term, the Defendanr 
ſhall have 4 Days in a ſubſequent Term to plead in Abatement ; and if a 


Declaration be delivered the laſt Day of a Term, as of a precedent Term, 


the Party ſhall have 4 Days after the actual Delivery of the Declaration 


to plead in Abatement. Bur Judge Powell ſaid, one could nor plead as 


of * precedent Term without Imparlance ; to which Mr. Clarke an- 

fa he might enter it upon the Poſt-roll without any Imparlance, and 

then the Plea is of that Term of which the Declaration is. ) Mod. 62. 
Mich. 1 Ann. B. R. Fiſh v. Horner. | | | 

19. And note, the Declaration muſt be as of that Term in which Bail 

is filed, and the Defendant in another Term is not bound to accept a 

Declaration as of a Term precedent. And Mr. Clarke ſaid, that though 


by Conſent the Defendant does accept a Declaration the laſt Day of Trinity 


Wy Term as of Hillary Term, yet he ſhall have 4 Days in Michaelmas Term to 


plead in Abarement. 7 Mod. 62. Mich. 6 Ann. B. R. Fiſh v. Horner. 
19. Marriage after Suit in Interior Court commenc'd, is pleadable in 
Abatement in the Superior Court, after Removal; but the Courſe of the 
Court is to move the Matter to the Court upon the Return of the Habeas 
a Corpus, 
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Corpus, and rhe Court will grant a Procedendo. 1 Salk. 8. pl. 20. Mich. 

6 Ann. B. R. Hetherington v. Reynolds. | | 
19. Nothing ſhall be pleaded in Abatement of a 2d Scire facias upon a But other- 
udgment that was pleadable in the Action; for it would be unreaſonable i it is 

pe ſhould diſable the Plaintiff from having Execution, ſince he admitted %, /* ** 

him able to have Judgment ; all Matters in and before the Writ muſt be . bid. 

pleaded in Abatement, tor no Advantage can be taken of it by Error. G | 

Hitt. of C. B. 208. | 


—— — 
. 


(G. b) Plea to the Writ after other Plea pleaded. 


1. IN Aſſiſe after that the Tenant has pleaded in Bar, he cannot waive 
it, and plead that the Tenements are in another Vill, nor other Plea to 
the Writ. Thel. Dig. 209. lib. 14. cap. 14. S. 1. cites 1 Aſſ. 19. _ | 
2. In Aſſiſe of Rent, the Tenant pleaded Hors de ſon Fee &c. and the De- Thel. Dig. 
fendant after would have pleaded Miſnoſmer of his Name. And if &c. to 209. lib. 14. 
the Aſſiſe, and was not fſutter'd becauſe he had pleaded in Bar before. &. T © ” 
And fo it feems that he who pleads in Bar in Aſſiſe may wave the Bar, and 3 . 
plead to the Aſſiſe Nul tort, but not Miſnoſmer, r no other Plea to the — 80 4 


Writ. Quod nota. Br. Aſſiſe, pl. 111. cites 3 Aff. 9. | 2 Plea he 
| alt not 


plead that the Plaintiff is ſeiſed of Parcel. Thel. Dig. 209. lib. 14. cap. 14. S. 7. cites 30 Aff. 12. 


3. In Treſpaſs by Baron and Feme of Treſpaſs done to the one and to the 
other, the Defendant pleaded Not Guilty, and after the Court abated the 
Writ; becauſe the Feme ſhall not recover Damages tor the 'Trefpaſs done 
to the Baron. Thel. Dig. 209. lib, 14. cap. 14. S. 13. cites 3 E. 3. IC 
North. Brief 7137. 

4. Thel. Dig. 88. lib. 10. cap. 1. S. J. ſays it ſeems by the Opinion of 
Mich. 1 E. 3. 139. that where the Detendant pleads a Plea which poes to 
the Action, and concludes to the Count, and waives it, or is ruled over, he 
ſhall plead another Plea to the Writ. 

5. And he who pleads Miſnoſmer and over to the Aſſiſe ſhall not be ſuf- 
fer d to plead in Bar afterwards, becauſe he has pleaded to the Aſſiſe be- 
lore ; quod nota bene. Br. Aſſiſe, pl. 111 cites 3 Aſſ. 9. | 

6. The Writ of Land in Dale and Sale, and the Tenant after the View 
pleaded the Ralf. of the Anceſtor of the Demandant in Bar for all, but the 
Releaſe ſhew'd did not coniprehend any Land but in Dale only, and after the 
Tenant would have pleaded that all was in Dale and nothing in Sale and 
was not received. Thel. Dig. 209. lib. 14. cap. 14. S. 3. cites Trin. 6 
E. 3. 873. 

' Aer the Tenant has pleaded to the Count in the Form of Eſplees, and 
ruled over, he was received to ſhew that there was not any Vill named in the © 
Writ, by which it was abated. Thel. Dig. 89. lib. 10. cap. 1. S. 12. cites 

Mich. 7 E. 3. 361. ee] 

8. After the Tenant had pleaded in Bar he was received to ſay that 
the Writ was without Date; tor it was Aguſti where it ought to be Au- 
guſti. Thel. Dig. 209. lib. 14. cap. 14. S. 4. cites Mich. 10 E. 3. 533. 

9. In Writ ot Entry of Diſſeiſiu made to the Grandfather of the Deman- 
dant, thoſe Words (que clan? efſe jus & hæred &c.) were left out. But is 
was held that after Plea to the Action the Defendant could nor ſhew 
this. Omiſſion in Abatement of the Writ ; becauſe there was Matter ſufft- 
cient in the Writ without thoſe Words of Form. Thel. Dig. 209. lib. 14. cap. 
14. S. 15. Cites 21 E. 3. 18. 32. and adds Quzre, and ſays ſee the New 


= Na: Brev. fol. 21. : 
10 I 
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4 96 Abatement. 


10. If the Plaintiff in Avowry prays Aid, and has the Aid, he ſhall not 
plead in Abatement of the Avowry after ; tor the Aid-Prayer and Voucher 
are in Lieu of Bar, and for bringing a Bar, and therefore tis contrary to 
the Order of Exceptions to plead in Abatement after it; quod nota. Br. 

, Exceptions, pl: 7. cites 24 E. 3. 26. 27. $I. 52. 

11. In Bill of Treſpaſs containing diverſe Treſpaſſes, after that the De- 
fendant had pleaded he was not received to ſay that a thing done out of the 
County was ſuppoſed to be done by the Bill &c. Thel. Dig. 209. lib. 14. cap. 
14. S. 5. cites Trin. 27 E. 3. 82. 8 | 

12. In Oyer and Terminer of the Raviſoment of an Heir in Ward, the 
the Writ was rapuit, where it ought to be cepit & Abduxit &c. It the De- 
fendant pleads to the Action he ſhall nor plead this Matter ro the Writ, 
tor the Writ is afirm'd, Thel. Dig. 209. lib. 14. cap. 14. S. 6. cites 29 

Sg , Debt againſt Baron and Feme and another upon Contract made dur- 
ing the Coverture; tor the Feme it was /aid that a Feme Covert cannot make 


4 Contract, Fudgment fi Actio, and for the Baron, and the third was pleaded 
the ſame Matter to the Writ, and were nor received, by which they pleaded 
to the Action. Thel. Dig. 209. lib. 14. cap. 14. S. 8. cites Hill. 34 
E. 3. Brief 923. | | | : 

14. Debt againſt two, the one came, and the other made Default, ſo that 
Exigent was pronounced againſt him, and the Plaintiff counted upon a Foint 
Contract or Cauſe, there he who appear'd was compell'd to anſwer, not- 
withſtanding that he alleg'd he oughr not to anſwer without the other 
becauſe it is upon a Joint Obligation, by which the Defendant pleaded the 

Death of him who is outlaw'd before the Exigent pronounced ; and becauſe 
the other could not deny it the Writ was abated by Award after he had 
pleaded that he ſhould not be compell'd to anſwer without the other; 
and the Reaſon ſeems to be becauſe the Plea of the other was not re- 

corded. And with this agrees 41 E. 3. 1. that in Account againſt 8. 17 
the one dies or be outlaw'd the other ſhall anſwer for the Whole; Nota. 
Br. Reſponder, pl. 4. cites 40 E. 3. 26. | 

15. In Writ againſt an Hoſtler after Plea in Bar pleaded, the Defen- 
dant was received to thew that the Plaintiff by his Count had nor fhews 

that the Defendant was a common Hoſtler, upon which the Writ was 
abared. Thel. Dig. 209. lib. 14. cap. 14. S. 14. cites Hill. 11 H. 4. 45. 

16. In Waſte againſt Beatrice, who was the Feme of the Earl of Arun- 
del, firſt the Exception was taken to the Count in the Aſſignment of the 
Waſte, and after to the Name of Dignity of the Defendant, inaſmuch as the 
was not named Counteſs, and then to the Form of the Writ by which Waſte 
was ſuppoſed in Hominibus and not Exilium, and laſtiy noſuch Vill. Thel. : 
Dig. lib. 10. cap. 1. S. 26. cites Trin. 2 H. 6. 11. 

17. After that the Defendant has pleaded to the Form of the Addition, he 
may plead that he was Commorant at another Place ab/que hoc &c. Thel. Di g. 
lib. 10. cap. 1. S. 2). cites Mich. 4 H. 6. 4. 5 

18. Where a Man pleads to the Writ, or prays in Aid, and the Deman- 

dant demurs thereupon, if it be adjadg'd againſt the Tenant he ſhall not 
plead newly to the Writ, nor pray in Aid; per Fulthorp. Thel. Dig. of 
Writs, lib 10. cap. 1. S. 31. cites Hill. 22 H. 6. 46. 

19. In Writ againſt 2, if the one pleads to the Writ, and the other to the 
Action, he who pleads to the Action cannot reſort to the other Plea to 
the Writ. Thel. Dig. 209. Iib. 14. cap. 14. S. 16. cites Paſch. 11 H. 


8 | | 

54 In Scire Facias out of a Fine, if the Demandant does we few by the 
Writ, or in the Rull, How he is Couſin to his Anceſtor, the Tenant after 
pleading in Bar, and Admittance thereof, may plead this Matter in Abate- E 4 
ment of the Writ, and it ſhall abate by Judgment. Thel. Dig. 209. lib. | 


14. S. 9. cites 38 H. 6. 4. 20. 22. 
K. In 
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\batement. 


1 In Artaint the Detendants pleaded © uod bonum & Legale fecerunt 
Sacramentum, and afterwards they would have pleaded Variance between 


the Writ of Attaint and the firſt Record, and were not received. But it 


was ſaid that it ſhould be otherwiſe if the Record be in the ſame Court. 

Thel. Dig. 209. lib. 14. Cap. 14. S. Io. cites Trin. 9 E. 4. 24, Quere. 
22. In Treſpaſs of a Cloſe broken, after Plea in Bar, and new Aſſignment 

made by the Plaintiff, rhe Detendant may plead to the Writ that the 


Plaintiff has nothing but in common with ſuch a one not named &c. Thel. 


Dig. 209. lib. 14 cap. 14. S. 11. cites Mich. 12 E. 4. 11. 

23. In Writ of Entry of Rent the Tenant pleaded in Bar a Rent-charge, 
and the Plaintiff” made Title to a Rent-ſervice, and after the Tenant ſaid 
that the Demandant took Diſtreſs pending the Writ for the ſame Rent, and of 
this Diftreſs he is yet ſeiſed ; and held a good Plea, after the Plea in Bar, 
by all the Juſtices. Thel. Dig. 188. lib. 12. cap. 23. S. 4. cites Mich. 

E. 4 11. 3 . 

1 I an Aſſiſe in Treſpaſs be made of Land in A. and the Defendant 
does not take Exception to the Writ, but pleads over, he cannot plead 
in Abatement of the Writ afterwards. 2 Roll Rep. 175. 176. Arg. 


. 


(9 b) In what Caſes the Defendant may plead ſeveral 
Pleas to the Writ, One after another. 


I. L' Xceptions out of the Writ lie after the Exceptions which a Man may 

Have by View of the Writ ; per Shard, who pronounced this as a 
Rule. And there after an Exception taken to the Form of the Wrir, and 
ruled over, the Defendant was admitted to plead that there was another 
Writ pending of the ſame thing &c. Thel. Dig. of Writs, 88. lib. 10. 
cap. 1. S. 6. cites H. 3 E. 3. 70. . | 

2. In Dower the Demand was of the 3d Part of a Manor, and of a Meſ- 
ſuage &c. The Detendant pleaded that the Houſe was Parcel of the Ma- 


no Plea; and yet the Tenant was admitted afterwards by the Court ro 
plead Miſnomer of the Vill &c. viz. Nu iel Vill &c. For it was ſaid 
that he had pleaded to the Matter of the Demand, and * therefore his 
Plea to the Demand was Matter in Fact, & dehors &c. as I think. But 
it was granted there that a Man ſhall plead iz Aſſiſe to the Plaint, and 
after to the Writ, Thel. Dig. 89. lib. 10. cap. 1. S. 9. cites Mich. 4 E. 
3, 166. 3} 

3. In Writ of Wafte againſt Tenant for Years, upon Leaſe made by the 
Plaintiff to one V. who kaſed over to the Defendant for the ſame Term &c. 
The Defendant pleaded in Abatement of rhe Writ, that the Demiſe was 
mage by the Plaintiff to one A. and awarded no Plea, And after the De- 
fendant would have pleaded Non-tenure, and was not received. Thel. 

Dig. 89. lib. 10. cap. 1. S. 10. cites Mich. 5 E. 3. 228. 
4. In Faris Utrum the Tenant, after Plea taken to the Form of the Writ, 
and ruled over, pleaded to the FuriſditFion that the Land was ancient De- 
meſne ; but the Jury was awarded to inquire if the Land be Frankal- 
— or Lay- fee only. Thel. Dig. 89. lib. 10. cap. 1. S. 13. cites Hill. 
. | 

5. In Writ of Aiel of an Office, the Tenant took Exception to the 
Writ, inaſmuch as it was not brought in any Vill; and after was received 
to take another Plea to the Writ upon Cauſe apparent in the Writ, viz. 
the Suppoſal of the Seiſin in Demeſne of an Office, which ought to * 

| EC only 


* The Orig, 
is (Pur ceo 
nor &c. and demanded Judgment of the Demand ; and ir was awarded que.) 


Abatement. 


| only Ut 15 feodo. Thel. Dig. 89. lib 10. cap. 1. S. 15. cites Mich. 8 


E. 3. 424. | | 

6 In Fire Facias out of a Recovery againſt a Prior, after Miſnoſmer of 
himſelf pleaded, he was received to plead that he is Succeſſor to him againſt 
whom the Recovery paſs'd, not named Succeſſor, by which the Writ was 
abared. Thel. Dig. 89. lib. 10. cap. 1. S. 17. cites Mich. 16 E. z. 
Briet 656. | 

7. In Formedon in Reverter the Tenant pleaded Non-tenure, and was 
ouſted, inaſmuch as this Writ was 3 by Journies Accounts; but 
he was afterwards received to falſifſy the Deſcent, As to ſay that another 
not named was Iſſue in Tail who ſurvived, and held the Eſtate. Thel. Dig. 
89. lib. 10 cap. 1. S. 16. cites Mich. 18 E. 3. 42. 

8. In Formedon in Remainder, after Age had, and Oyer had of the Deed 
of Remainder, the Tenant was received to plead Non-tenure ; for the ſhew- 
ing of the Deed is only ro make the Demandant anſwer. 'Thel. Dig. 
89. lib. 10. cap. 1. S. 20. cites Hill. 26 E. 3. 57. and ſays, contra it 
was held of Jointe nancy Hill. 45 E. 3. 2. | 

9. In Writ ot Entry againſt Baron and Feme, ſuppoſing that the Feme 
had not Entry, unleſs by &c. Exception was taken to the Writ that the 
Entry of the Baron was not ſuppoſed with the Feme, and ruled over &c. 
The Tenants were received to plead Matter, which proved that the Writ 


ſhould be en le pot, tor the firſt aroſe upon Matter apparent in the Writ. 


Thel. Dig. 89. lib. 10. cap. I. S. 22. cites Mich. 39 E. 3. 33. 

10. In _ Impedit de Prebenda vocata Major pars Altaris in Eccleſia 
de Sarum, the Defendant pleaded to the Writ that there were ſeveral Colle- 
giate Churches of divers Saints in Sarum, and alſo 2 Sarums &c. ſtil. New 


Sarum and old Sarum &c. that the Plaintiff does not ſpecify in which Church 


or Villthe Prebend was. It was held by Finchden, chat after this Plea 
the 'Tenant cannot plead to the Writ by Monſtrans that the Writ does not 
make Mention of what Saint the Church was, as he ought, becauſe the fr/# 
Plea was Matter in Fact. Thel. Dig. 89. lib. 10. cap. 1. S. 23. cites Paſch. 


40 E. 3. 17. 


* Br. Dila- 
tories, pl. 
3. cites S. C. 


yet to the Writ, becauſe it is fecit vaſtum in Domi bus 


7 8 
11. Waſte againft M. late Wife of Thomas Earl of A. the Defendant plead- 

ed to the Writ 3 455 was a Counteſs not named Counteſs, & non allo- 
catur ; for theſe Words (late Wife of Thomas, Earl) imply that ſhe is a 
Counteſs, unleſs ſpecial Matter be ſhewn to the contrary ; for Writ Præ- 
cipe Thomas Earl of A. and M. his Wife is good, by which ſhe pleaded 
& Hominibus, where 

it ſhould be exilium in Hominibus, ſcil. Villeins, & non allocatur; for 
the Writ ſhall be General. And ſo in Dower, it ſhall be de libero tene- 
mento, and ſhe ſhall have ſpecial Declaration of Villeins, by which ſhe 
pleaded further to the Writ, becauſe it is brought in A. B. and C. and no 


ſuch Vill as C. in the ſame County. And per Martin, it is a good Plea to all 


the Writ, without anſwering to the Reſidue ; for it goes to all the Writ. 
Contra 9 H. 6. 42. if he ſays that there are two C.'s and none without Addi- 
tion, tor there there is ſuch a Vill with Addition, and the Plaintiff ſhall 
recover by View of Jurors, note the Diverſity. And ſo ſee here that the 
Detendant ſball have * 3 Pleas to the Writ one after ancther ; but it does 
not appear if any of them were pleaded and demurr'd to, and adjudg'd 
after Demutrer. For quære then if the ſhall plead ir again. Br. Brief, pl. 
6. cites 2 H. 6. 11. | | 

12. But it appears 3 H. 6. 5. that if a Man prays Aid of the King and 
the Cauſe is not ſufficient, but he is put over; yet he may allege new Cauſe 
and ſo infinite, in one and the ſame Term, contra after Adjournment ; and 
quære if the ſame Law be not upon Pleas to the Writ, for in 3 H. 6 1. 
he ſhall have ſeveral Pleas to the Writ likewiſe. Br. Brief, pl. 6. 


(I. b) By 
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Abatement. * "v0 


( b) By whom it may be. By Plaintiff or Demandant 


himſelf, or Garniſhee * Vouchee &c. See tir, 


Voucher 


(K. c) 


1. IN Onare Impedit againſt Baron and Feme, the Plaintiff would have But in 

| abated his own Writ by the Death of the Feme to extort the Damages, Ware Impe- 
and was not received, tor the Baron pray'd Writ to the Biſhop tor him- 1 by two 
ſelf. Thel. Dig. 196. lib. 13. cap. 9. S. 1. cites Mich. ) E. 3. 364. pgs 


the one was 
received to 


ſay that the other was dead, and to pray that the Writ be abated, and that he might ſue a New Writ. 
Thel. Dig. 196. lib. 13. cap. 9. S. 2. cites Mich. 38 E. 3. 42. 


2. If a Man ſees that his Writ is abateable, he may pray Leave to ac- But Mich. 


quire a better Writ to have Advantage in the ſecond Writ by Fournies Ac- 33 H. 6. 34. 


counts. Thel. Dig. 197. lib. 13. cap. 9. S. 6. cites Paſch. 34 E. 3. Journes 3 p 
Accounts 23. ; that the Te- 


5 - : nant was not 
Tenant; and pray'd Leave to purchaſe a better Writ, and could not, but the Writ was abated. Thel. 


Dig 197. lib. 13. cap. 9. S. 7. 


3. Formedon againff A. who vouch*d E. who enter'd into the Warranty 
and vouch'd D. and Proceſs returnable Octavis Michaelis at which Day 
D. came, and ſaid that T. had brought Formedon againſt A. the Tenant, and 
had recover d by Action try, Judgment of this Writ; and he ſhall have 
the Plea clearly, per Finchden Juſtice ; for he is in Place of the Tenant, 


and the Tenant himſelf cannot now have it, for he is out ot Court. Br. 


Brief, pl. 506. cites 41 E. 3. 10. 11. : | 
4. In Ouare Impedit for the King where it was found for the Defendant, 

the Opinion was, that he King could not abate his own Writ, notwith- 

ſtanding that there was Matter apparent to abate it. Thel. Dig. 196. lib. 


13. cap. 9. S. 3. cites Mich. 3 H. 4. 2. for the Plaintiff ſhall never be re- 


ceived ro ſuggeſt a thing to the Court which ſhall abate his own Writ. 
Per Hank. ibidem. Quere. | : 

5. But in Recaption it was moved, per Fulthorpe, that the Plaintiff 
was dead after the laſt Continuance, and pray'd Leave to acquire a better 
Writ by which the Writ was abated. Thel. Dig. 196. lib. 13. cap. 9. 8. 
4 eites Hill. 11 H. 6. 1). 


6. In Forcible Entry againſt 2, the one made Default after Imparlance, 


and the other pleaded to Iſſue, and after the Plaintiff came, and /aid that 


he who had pleaded to Iſſue was dead, and pray'd Writ to inquire of Da- 
mages againſt the other at his Peril. Thel. Dig. 199. lib. 13. cap. 9. S. 5. 
cites Hill. 31 H. 6. 15. | 

J. In Replevin, the Prayee in Aid ſhall not plead in Abatement of the So of the 
Writ or Avowry/ unleſs as Amicus Curie to inform the Court for Error, Garriſtee in 
per tot. Cur, Br. Brief, pl. 499. cites 34 H. 6. 8. | Detinue ; for 


it ſeems that 
none can plead 


1 the Writ but the Parry to the Original, by whoſe Death the Writ may abate. Br. Brief, pl. 499. cites 


34 H. 6. 8. 


8. Baron and Feme are Fointenants. Action is brought againſt the Ba- 
ron, who makes Default, the Wife can't be received not being Party ro 
the Writ. But the Reverſioner may be received and plead Kan 
3 of the Writ. Mo. 242. pl. 38 1. Mich. 29 Eliz. 

aſe. 


B. Canes 


(K. b) Ex 
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Abatement. 


(K. b) Ex Officio. In what Caſes. 


1. Ote by the Juſtices, That where Declaration, Indictment &c. is 
inſufficient by Matter apparent, the Court ought ex Officio to ſee 
it in Pain of Error, As Indictment of Conſpiracy wanted the Year, Day, 
and Place where it was done, and was of Impriſonment of certain Perſons till 
they ſhould make Fine &c. whereas this ſounds in Oppreſſion, and not in 
Conſpiracy 3 and becauſe they condemn'd him, it was revers'd by Writ 
of Error: Br. Office del &c. pl. 5. cites 24 E. 3. 54. | 
2. Writ was Elio & Heire, inſtead of Filio & Hæredi, and abated per 
Cur. Br. Office del &c. pl. 6. cites 41 E. 3. 21. 
3. Formedon as Coilſin and Heir of the Donee, and did not ſhew how Cou- 
k n in the Writ, but in the Count; and therefore the Writ was abated ex 
| Officio Curiæ after the View. And therefore it ſeems that the Party is paſt 
pleading to the Writ. Br. Office del &c. pl. 2. cites 12 H. 4. 1. 
In Formedon it was faid, That the Court ex Officio ought to abate 
the Writ, if it appears to them by a thing apparent that it is not good, As 
by falſe Latin, Want of Form &c. notwithitanding that the Demandant 
makes Default; and the Matter was that it was Rex Hibernie, in the 
Writ for Dominus Hiberniæ, and the Eſſoignee or Stranger as Amicus 
Curiæ may ſhew it. Br. Office del &c. pl. 6. cites 4 H. 6. 16. 
5. Writ of Debt may be abated or adjudged upon Matter apparent 
without Demurrer tender d by the Defendant, viz. the Action was againſt 
the Executor, upon ſimple Contract of the Teſtator, who might have 
waged his Law ; and therefore Littleron awarded, upon Appearance of 
the Plaintiff s Attorney to the Action, that the Plaintitf take nothing by 
his Writ. Quod nota, Br. Office del &c. pl. 4. cites 15 E. 4. 25. 
3 Keb. 768. 6. Scire facias brought by an Adminiſtrator, ze/fed 12 Feb. Upon Oyer of 
pl.5. S. C. the Letters of Adminiſtration after Imparlance, it appeared that the Let- 
ters of Adminiſtration bore Date 26 March afterwards, whereupon Defen- 
dant pleaded it in Abatement ; the Plaintiff demurred, becauſe a Plea in 
Abatement could not be after an Imparlance; but it appearing upon the 
Record that the Plaintiff's Writ was before the Cauſe of Action, the ſame 
was ex Officio abated; Per Cur. 2 Lev. 197. Trin. 29 Car. 2. B. R. 
Harker againſt Moreland. | | 
8. P. For 7. There can't be a Demurrer in Abatement ; Per Holt Ch. J. 6 Mod. 
if the Mat- 195. Trin. 3 Ann. B. R. Anon. | | 1 5 


ter of Abate- 1 . 
ment be extrinſick, the Defendant muſt plead ; if intrinfick, the Court will take Notice of it themſelves. 


1 Salk. 220. pl. 7. Trin. 3 Ann. B. R. Dockminique v. Daverianr. —6 Mod. 198. S. C. accord- 
ingly ; and the Court ſaid they would turn all ſuch Demurrers into Bars, tho Eyre quoted Wimbiſh 
v. Willoughby in Plowd. a Precedent of a Demurrer in Abatement. ——G. Hiſt. of C B. 208. S. P. and 
cites S. C. | | > 
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S. P. Per 8. Where it appears to the Court from the Writ itſelf, that it ought to 
Cur. tho" the abate, the Court ex Officio ought to give Judgment againſt the Plaintiff, 


2 rho* the Defendant does not plead in Abatement. Arg. to Mod. 170. 


Writ and | | | 
Count. Br. Actions ſur le Caſe, pl. 41. cites 11 H. 4. 45.—8. P. Per Cur. accordingly, tho' the 
Party admits it by pleading in Bar, Roll Rep. 176. pl. 13. Paſch. 13 Jac. B. R. | 5 5 


Ido not 9. But if it does not appear in the Writ it is otherwiſe. Arg. to Mod. 


obſerve this & 170. cites 1 Roll. Rep. 2. DEM 
at 1 Roll 7 Þ 3 | 


Rep. 2. but ſee 2 Roll Rep. 272. 273. Hill. 20 Jac. B. R. in an Anonymous Caſe. 


(L. b) Where 
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Abatement. 101 


/ 


(L. b) Where it is only in Delay, or Peremptory. 


I. Onnſance was demanded by the Mayor and Bailifls of Coventry, and 

they ſhew'd a Charter to this Purpoſe, that if the Demandant in a 
Plea of Land counterpleads the Franchiſe, and the Tenant joins with the 
Claim of the Franchiſe, and it is found againſt the Franchiſe, the De- 
mandant ſhall recover the Land; bur if it be found againſt the Demand- 
ant the Writ ſhall abate. Jenk. 18. pl. 32. cites 20 E. 3. and 35 H. 6. 
5 If a Man pleads a Pla in Abatement of the Writ, or of Avowry, 
which is demurr'd to, and adjudged againſt him who pleads it, it is not pe- 
remprory, but 4 Reſpondeas Ouſter. Quod nota. Br. Peremptory, pl. 
6. cites 48 E. 3. 10. 

3. And it ſeems Iſſue taken upon Excommunication is peremptory. Sid. 
252. cites 3 H. 4. 3. 5 

4. In Præcipe quod reddat, if the Tenant pleads to the Writ, and the 
Demandant demurs, and the Matter is adjourned to another Term, this 
is not peremptory for the Tenant, bur ſhall be awarded that he anſwer 
over. Quod nota, Per Newton, Fulth. and Portingron. Br. Peremptory, 
pl. 20. cites 22 H. 6. 55. | 55 

5. If a Demurrer is joined upon Plea to the 8 to the Perſon, S8. P. Br. Pe- 
to the Vrit, upon Neu, upon Aid, upon Voucher, upon Eſſoign, tho ad- Pede 
journed to another Term, and adjudged againſt the Defendant, it is no bh H. 6. 8 
more than a Reſpondeas Ouſter. If the Plea to the Writ upon I ue join d : 
be found for the Tenant or Defendant, the Writ ſhall abate. If it be to 
the Perſon, or Action or Juriſdiction, and is found for the Demandant or 
Plaintiff, he thall recover the thing in Demand. Jenk. 306. pl. 82. 

6. Upon Counterplea of View, Reſceit, Eſſoign, or Aid, and found for * S. P. Br. 
the Tenant upon Iſſue join'd, the Writ ſhall not abate, but View, Reſ- Peremptory, 
ceit, Eſſoign, Aid only ſpall be awarded. Upon Counterplea of Voucher, it Pl. l. cites 
found for the Tenant upon Iſſue join'd, Judgment thall be that Voucher 3 
ſhall ang, if for the Demandant that Demandant ſhall recover the Land. 20. FA 
The Law intends greater Delay and Expence upon * Trial by Jury than | 
upon Demurrers ; and if upon any of theſe Pleas there be a Trial by 
Jury, and it be found for the Demandant, he ſhall recover the Land. 

Jenk. 306. pl. 82. | 

n. Precipe quod reddat of Rent of Diſſeiſin done to the Father of the De- 
mandant, the Tenant pleaded to the Writ that the Demandant himſelf was 
ſeiſed 3 to which the Demandant faid that he was not ſeiſed ; ro which the 
Tenant ſaid, to this you ſhall not be received, for at another Time F. S. brought 
Treſpaſs againſt you, in which you juſtified, becauſe your Father was ſeiſed of 
this Rent, and made Tith by Preſcription, and that he died ſeiſed, and you 
were ſeiſed, and for the Rent Arrear diſtrain'd upon which you were at Iſſue, 
which Plea is yet pending; and fo demanded Judgment if he ſhall be re- 
ceived to ſay that he was not ſeiſed &c. upon which the Demandant de- 
murr'd ; and upon long Argument it was adjudged no Eſtoppel, as appears 
33 H. 6. J. and 50. And it was adjourned and argued three Terms; and 

the Demandant prayed Seiſin of the Land, and that this Demurrer may 
be peremptory to the Tenant; and by Priſot and the beſt Opinion, becauſe 
it is only to the Action of the Writ, and not in Bar of the Action, nor in Diſ- 
proof of the Title of the Demandant; therefore it is net peremptory by Demur 
rer, but a Reſpondeas Onfter. Br. Peremptory, pl. 1. cites 34 H.6 8. 

8. If Plea in Abatement of Writ of Replevia be confeſs*d by the Plaintiff, The Diver. 
or adjudged againſt him by Demurrer, he ſhall have a new Replevin. Bar uy Crs 
contra upon Plea in Bar; or it Plea to 77 Writ be found againſt him by fury eee ef 
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Plea in Abate- upon the Iſſue, he ſhall not have a new Replevin; for it is peremptory. 


ment, and Note the Diverſity. Br. Peremptory, pl. 2. cites 34 H. 6. 37. 
where be goes 


to Iſſue upon it; for if they go to Iſſue upon ſuch Plea, and it is found againſt the Defendant, it js 
peremptory, and he ſhall loſe the Land &c. but upon Demurrer it is not peremptory, but only a Re- 
{p6ndeas Ouſter. Per Williams J. Quod nota. Yelv. 112. Mich. 5 Jac. B. R. in Caſe of Thompſon v. 
llier.———Brownl. 138. S. C. ſeems a Tranſlation from Yelv._-——S.P. by Rol Ch. J. All. 65. 
Trin. 24 Car. B. R. in Caſe of Beaton v. Foreſt.—8. P. accordingly of a Plea to the Writ generally, 
in Caſe of Demurrer adjudged or found againſt the Defendant, that it ſhall only be a Reſpondeas 
Ouſter, and likewiſe that ir is contra upon a Plea in Bar. Bur if the Plea be triable by Certificate of 
the Ordinary, and he certifies againſt the Defendant, the Judgment ſhall be a Reſpondeas Ouſter; Per 
Doderidge J. which Jones affirm'd. Lat. 178. Mich, 2 Car. The Court agreed, that Plea in 
Abatement on Iflue is peremptory, tho' the Prayer cannot be otherwiſe than Breve ceſſetur. Keb. 870. 
Paſch. 17 Car. 2. B. R. in pl. 18 Vent. 22. Paſch. 21 Car. 2. B. R. Anon. accordingly, as to 
1323 on Demurrer, and Iſſue fourd for the Defendant. — Per Haughton J. accordingly, as to 
flue found againſt Defendant. 2 Roll Rep. 38. It is not peremptory upon Demurrer, becauſe 
the Party is not ſuppoſed to be conuſant of the Matter in Law. Sid. 252. pl. 22. in Caſe of Amcott v. 


Amcotr. Tho! it be pleaded after Imparlance, and Iſſue tender'd upon it, yet it is not peremptory 
upon a Demurrer ; per Roll Ch. J. All. 65. in S. C. | 


In all Caſes when Iflue is join'd upon a dilatory Plea, and tried by the Country, Judgment is pe- 
remptory ; but otherwiſe in all Caſes tried by Demurrer, except in one only, and that is in Caſe of De- 


murrer upon Evidence, and there it is peremptory, becauſe no Reſpondeas Oufter can be; for by this the 
Parties are at the End of their Pleading. Arg. Lev. 163. cites Long. 5 E. 4. 139. 2 E. 4. 10. 


9. And ſo it ſeems it is of a Plea in Abatement which is pleaded after 
the Darrain Contin becauſe it is after the Plea in Bar, and this tho? it be 
upon Demurrer. Sid. 252. cites Lo. 5 E. 4. 139. 2 E. 4. 10. Yelv. 112. 
F. Aide 122. Iſſue 114. | | | 

10. If a dilatory Plea be pleaded to the Writ or to the Count, or the like, 
| and they join Iſſue, there always, it the Iſſue paſſes againſt the Tenant or 
Defendant, in Action Real or Perſonal, this is peremptory to the Tenant 
or Defendant, and only dilatory on the Part of the Demandant or Plaintiff. 
Br. Peremptory, pl. 44. cites 5 E. 4. 90. | 

11. The Defendant after Inparlance pleaded Ontlawry in the Plaintiff, 

& Petit Judicium de Billa, and Judgment was Quod Reſpondeat Ouſter. 


Lat. 119. ſays the Court agreed this Caſe, the Record thereof being 
ſhewn, and was Paſch. 2 Jac. Rot. 331. 


* 


So though 12. Upon Plea to the Juriſdiction, to the Perſon, to the Writ, Aid- 
= 3 - Prayer, View, Eſſoin, Voucher, and Demurrer join'd, to ſuch Plea or 
p eee Prayer, if the Demurrer be over-rulſed, it is but Reſpondeas Ouſter. 
ruled in Jenk. 306. pl. 80. | 


another 
Term. Jenk. 306. pl. 82. 


13. When a Plea concludes in Abatement, it is not peremptory; but if 
a Plea in Abatement is pleaded in Bar, it is peremptory; per Roll Ch. ]. 
All. 65. Trin. 24 Car. B. R. Beaton v. Forreſt. 
14. Formedon in Remainder was brought there againſt an Infant. The 
: Infant by his Guardian pleaded that he was in by Deſcent, and pray d that 
Ane the Parol ſhould demur ; and upon this ſue was taken, and found for the 
Nifi_— Tenant in the Formedon ; and after ſeveral Arguments in C. B. [udement 
Raym. 118. Final was there given, viz. that the Demandant ſhould be barr'd. Writ 
- __ of Error was brought in B. R. and after ſeveral Arguments the Judg- 
natur . ment was affirm'd; and the Reaſon why upon Iſſue taken upon Matter in 
Keb 869. Tat Judgment Final ſhall be given, is becauſe the Matter in Fact is 
pl. 18. S. C. ſuppoſed to be in the Conuſance of the Party; and if he will give ſuch Trou- 
and Jvc ble and Charge to the Party, in ſuch Caſe 'tis Reaſon that he ſhall be 
fin d Niſi. barr'd, and ſo are Lo. 5 E. 4. go. b. and other Books. Sid. 252. pl. 
22 Paſch. 17 Car. 2. B. R. Amcott v. Amcott. 


15. In a Scire Facias to repeal a Patent, the Matter appearing ſufficient, 
and not denied by any Plea of the Defendant, but he having confeſs'd the 
ſame by his demurring in Abatement, a Judgment peremptory ought to be 
given, and not a Reſpondeas Oufter ; by the Judges attending in Domo 


Proce- 


* „ 
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: Abatement. 
Procerum ; and that ſo it was done in the Caſe, 1) E. 3. 59. b. 3 Lev. 
223. Trin. 1 Jac. 2. The King v. Sir Oliver Butler. 

16. In Scire Facias on a Judgment in Waſte for the Damages recover'd, 
the Defendant demurr'd partly in Abatement, and partly in Bar. The Court 
gave Judgment in Chiet. Cired by the Judges attending in Domo Pro- 
cerum, in Caſe of the King v. Sir Oliver Butler, Trin. 1 Jac. 2. 3 Lev. 
223. as lately adjudg'd in a Scire Facias, per Hale Ch. J. and the whole 
Court, in the Cale of Cole v. Green. f 

17. If Matter of Fat? 1s pleaded in Abatement 7riable per Pais, the 
Plaintiff may conclude his Replication in Bar, becauſe Final Judgmenr 
is to be given after a Verdict in that Caſe; per Holt Ch. J. Carth. 433. 
Mich. 9 W. 3. B. R. in Cafe of Bonner v. Hill. 

18. In Treſpaſs againſt A. B. and C. they pleaded as to Part Not 2 Lutw. 
Guilty, and to the Reſidue other Action pending againſt B. and C. but 1532. S. C. 
ſaid nothing as to A. Judgment was given. Quod recuperet Damna againſt = 3. 
them, and not Quod reſpondeant ulterius, becauſe the Plea commenced 2 
and alſo concluded in Bar. Lutw. 41. 42. Hill. 13 W. 3. Wallis v. 

Savil. | 

19. Upon a Reſpondeas Ouſter, if the Defendant pleads the General 

Iſſue, the Plaintiff thall in Fudgment, if Defendant's Attorney on Re-deli- 
vering back a Copy of the Iſſue will not pay for it. And ir ſeems the old 
Courſe was to deliver in a Copy of the whole Record, viz. the Declara- 
tion Plea in Abatement &c. and Iſſue; but the Court made a Rule for 
the future, that a Copy of the Declaration and Iſſue ſhould only be paid 

for. 1 Salk. 4. pl. 11. Mich. 1 Ann. B. R. 

20. If the Defendant pleads Matter of Fat? in Abatement, which the S. P. per Cur. 
Plaintiff denies, if the Matter of Fact be found for the Plaintiff, he ſhall C, Mod. 114. 
have Final Judgment. Ld. Raym. Rep. 593. 594. Holt Ch. J. cites ir "5 fy 
as ſo held in B. R. in the Caſe of Biſſe v. Harcourt. | N 
21. And Holt ſaid that in another Caſe afterwards, upon a Scire Facias, If the De- 
they held that if the Defendant pleads Matter of Fact in Abatement, fendant 


5 * r- . : * 7 Wy 
and the Plaintiff replies and denies the Fact, he may pray Execution; 5 


but yet if Juagment be given for the Plaintiff, upon Demurrer to the Re- in Abate- 
plication, it ſhall only be a Reſpondeas Ouſter. Ld. Raym. Rep. 594. ment of the 


Arg. in Caſe of Medina v. Stoughton, | Writ, and 
| the Plaintiff 
replies, and the Defendant demurs to the Plaintiff s Replication, this immediately refers the Replication 
to the Conſideration of the Court; and ſince, if he had then referr'd the Plaintiff's Writ to the Court, 
the Judgment would have been to anſwer over, therefore if he at.the ſame time refers the Replication 
to the Court, to judge whether it is good or not, there is the ſame Judgment to anſwer over; but if he 
had referr'd the Action itſelf to the Court to judge of the Legality thereof, there that not being touching the 
reſent Writ depending in Court, but the Plaintiff's whole Demand, it was admitting the Truth of the 
— becauſe Ex Facto jus oritur, the Court never pronouncing what was the Law till the Fact 
was firſt ſettled ; and therefore the Defendant, referring the Legality of the Plaintiff's Demand to the 
Court, admits conſequently the Truth of it. G. Hiſt, of C. B. 44. 
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For more of Abatement in General, ſee Addition, Amendment, Allile, 


Declaration, Jointenants, Traverſe, Writ, and other Proper 
itles. 


Abatement 


* ' . « 

wk * Abatement into Lands. 
t g 

liſh and 

French 

Word, and | 

ſignifieth in _ * . — 

his proper | 

Senſe to di- | | 

miniſh or ; = * 

take away; (A) Abatement, Intruſion &c. on a Dying Seiſed. 

as waere | 

one by his 

Entry dimi- . 

niſheth and I. JN Writ of Intruſion upon Leaſe of his Anceftor, he ought to 

taketh away ſhew Quod clamar eſſe jus & hæreditatem ſuam. Thel. Dig. 94. 

nay Suggs lib. 10. cap. 6. S. 14. cites Mich. 10 H. 6. 9. | 


ſcended to 5 : ES Ne 
the Heir; and an Abatement is when a Man died ſeiſed of an Eſtate of Inheritance, and between the 


Death and the Entry of the Heir, an Eſtranger doth interpoſe himſelf and abate, Co. Litr. 277. a. 


For none can 2. Title is not good by Donce in Tail, and Abatement allegd by him 
make Abate- 0 gave to the Tenant, unleſs the Demandant alleges the Dying Seiſed of 
ment but N 2 
upon a Dy. Him upon whom the Abatement ſhall be made. Br. Titles, pl. 14. cites 38 
ing Seiſed H. 6. 18. | | 
in Fact; for | | 
Dying Seiſed by Proteſtation is not good to allege Abatement thereon. Br. Titles, pl. 14. cites 38 
H. 6. 18. | | | | 


3. Abatement cannot be but after the Death of him who died ſeiſed in Fee, 
and not after the Death of the Tenant for Term of Life ; tor this is Intru/jon, 
and not Abatement, Per Littleton; but the Courr did not anſwer to this 
but to the other things. Br. Traverſe per &c. pl. 163. cites 39 H. 6. 
26. 27. 

4. None is Abator but he who firſt enters by 'Tort upon a Deſcent ; 
bur yet Aſſiſe of Mortdanceſtor lies againſt the Heir of Feoffee of the Aba- 
tor, or againſt the twentieth Heir. Br. Mortdanceſtor, pl. 61. cites 5 H. 


7. 6 


For more of Abatement into Lands, See Traverſe, and other 
Proper Titles. 


Abeyance. . 


\ 
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(A) Abeyance. What it is; and the Reaſon thereof. 


Fl 


I. IN Abeyance ſignifies, That it is in Expectation; for when a Par- 

ſon dies, we ſay that the Freehold is in Abeyance, becauſe a Suc- th 

cellor is in Expectation to take it; and then it is in Expeation in Re- 10 
membrance, 


GOT re mt „ Op $ f 4 Ps Jar 'Y > IT > 
Abeyance. 10 


* 


membrauce, Intendment, Con ſideration, or Underflanding of Law, becauſe 
it is not in any Men then living ; and a Right which is in Abeyance is 
ſaid to be in Nubibus; Co. Litt. 342. b. 

2. They are allow d only out of Neceſſity, but the Law never allows 
it to the Act of the Party; and therefore it a Man makes a Leaſe for 
Years, the Remainder to the right Heirs of J. S. who is then living, 
the Remainder is utterly void; Per Hobart Ch. J. Hob, 153.—8. P. 
And the Law admits them only in Caſe of Neceſſity, as in Vacations of 
Biſhops, Parſons &c. or Remainders to right Heirs upon Freeholds. 
They are not allowed but where the original Creation of Eſtates, or 
where the Conſequence of Eftates and Caſes do in Congruity require 
them; but for Eſtates that are of their own Nature in their Original per- 
fe& and intire, the Law does not permit them by the voluntary Act of 
the Party. Hob. 338. They are not allowed bur in particular Caſes ; 
and it would be to make Fractions of Eſtates ; neither could Livery of 
Seiſin be had in ſuch Caſes. Arg. 4 Mod, 280. in Caſe of the King and 
Queen v. Kemp. | _ | 

3. Abeyance is a Fiction in Law, Per Dodderidge J. and is allowed No Gifes 
only where it is neceſſary, and to avoid an Abſurdity or Inconvenience, Hall make 
and for the Benefit of a Stranger, and to preſerve his Right. Jo. 13. ay. af 
Paſch. 1 Car. ue orgy 


ance, but 


| | ſuch 
in Advantage of Strangers, and not in Advantage of the ' Donors themſelves, or their Heirs. fog 


C. 562. b. 


3 (B) What Things may be, or ſhall be ſaid to be in 


Abeyance. 


I, Here a Gift is made in Tail by Fine, Remainder to Tenant in Tail 
in Fee, the Tenant had Iſſue two Sons by diverſe Venters, and 
died; the Eldeft enter d, and died without Iſſue, and his Heir collateral en- 
ter a, and the youngeſt Son brought Scire facias to execute the Remainder in 
Fee, and had Execution ; tor the Fee was not executed in the eldeſt Son, 
by reaſon that he was ſeiſed in Tail, and the Fee was in Abeyance, and 
yet was in him to give Charge or Forfeit. Br. Executions, pl. 67. cites 
266 as 3c £ 
2. Father and 2 Sons are; the Father levied a Fine to N. who granted 
and render'd to the Father for Life, the Remainder to the eldeſt Son and his 
Wife in Tail, the Remainder to the right Heirs of the Father; the Father 
died, and after the Tenant in Tail and his Wife died without Iſſue; the 
goungeſt Son enter d, and the Lord avow'd upon him for a Relief, as Heir 
to his eldeſt Brother to the Remainder in Fee, and had Return by 
Award, . that the youngeſt Son would have been ad- 
judged in as Purchaſor, by Name of the right Heir of his Father, be- 
cauſe by his Pretence the Fee and the Tail cannot be Simul & Semel, in 
the eldeſt Son. But Brooke ſays this ſeems to be contrary ; for it may be 
in him, the one in Poſſeſſion and the other in Abeyance ; and he may give it 
and forfeit it. Br. Done &c. pl. 9. cites 40 E. 3. 9. — 
3. If a Gift is made to N. for Life, the Remainder to the right Heirs of Co. Lit 
7. who is alive, the Remainder is in Suſpence or Abeyance during the 342. b. 8 P. 
ife of J. Br. Done &c, pl. 6. cites it as ſo ſaid in 40 E. 3. 9. accordingly. 
4. Biſhop, Dean, and Prebend have Fee. Bur contra of a Parſon ; for 
there the Fee is in Abeyance. Br, Confirmation, pl. 1). cites 5 E. 4. 
105, | | 
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Abeyance. 
Parſon has 5. ry Freehold can: be in Abeyance in no Caſe but only in the Caſe of 
Fee-ſimple 4 * Parſon of 4 Church. D. 71. pl. 43. Trin. 6 E. 6. in the Caſe of Wi- 
in Jure per thers v. Iſham. | oe 


cleſiæ, Per © 


2 Juſtices 2 | : 
sul ef 4. Br. Faux Recov. pl. gr. cites 12 H. 8. 5.——* Becauſe the Care of Souls was only commit- 


ted to him during Life; he was not capable of the Fee, and therefore the Fee was in Abeyance : So 
that there was this Difference between the Ch aracters of the Prieſts and Biſhops, that the Biſhops ſuc- 
ceeded in their own original Right, as the Succeſſors of Chriſt and his Apoſtles, the great Biſhops of 
Souls; and therefore what they took was to themſelves and Succeſſo rs; but the Prieſts were only the 
Subltitutes of the Biſhops, and therefore could not take but during their Lives. The Parſon therefore, 
being only capable to take for Life, for he had no proper Succeſſor to himſelf, the next Parſon,coming 
in from the Biſhop, and by his Inſtitution; and yet the Fee being out of the Parron, and not given to 
the biſhop, but appropriated to the Uſe of that particular Church, it was faid to be in Abeyance; bur 
to all beneficial Purpoſes, the Law allows him to ſuppoſe himſelf to have an Inheritance, tho' he has 
not properly any Succeſſor; and therefore the Parſon may bring an Action of Waſte, a Writ of Entr 
ad Communem Legem, in conſimili caſu, ad terminum qui præteriit, a Quod Permittat in the Debet, 
a Writ of Meſne, a Contra formam Feoffamenti; and ſhall receive Homage, becauſe theſe are for the 
Benefit of the Fee in Abeyance, the Defence of which the Law has committed ro him; but the Law 
has provided him a Juris Utrum, and he ſhall not have a Writ of Right, ſince for the Reaſon above 
mentioned, he cannot Haim it as his Right and Inheritance. Gilb. Treat. of Ten. 105, 106. 


8 C. Pl. C. 6. A. levied a Fine of a Manor holden in Capite, with a Render back 
hs by 'e to the Heirs of his Body, Remainder to King H. 7. and the Heirs of his 
Wollion „ Body; and tor Default thereof, 10 the right Heirs of A. A. died ſeiſed 
Lord Bark. without [{/ue, and King H. J. entred and died; after which it deſcended 
ley. to King Henry 8. and E. 6. who dying without Iſſue, it reverted to B. as 
Couſin and Heir to A. It was reſolved that B. who was an Infant, ſhould 
be in Ward to the Go, by reaſon of the Tenure, becauſe the Tenure 
was revived on the Death of E. 6. and ſhould have eſcheated to her for 
Default of Heirs of A. and therefore the Fee-fimple was in Conſidera- 
tione Legis. D. 102. pl. 82. Trin. 1 Mar. The Queen v. Lord Barkley. 
J. By Hitcham Serjeant, in the Caſe of a contingent Remainder of a 
Copyhold, the Eſtate in the mean Time, betore the Contingency hap- 
| pens, after the Admitrance of the particular Eſtate, is in Abeyance, and 
not in the Lord; but Damport Serjeant thought that the Eſtate in Con- 
tingency is not in Abeyance upon the Admittance of the partieular 
Eſtate, but in the Lord, as D. 9 Eliz. the Lord ſhall be occupant. Arg. 
Roll Rep. 318. in Cafe of Lane v. Pannel. | . 
pl. C 560. b. 8. Tenant in Tail grants all his Eftate to another; this works no Diſ- 
=_ 15 continuance gbd bis Iſſue, but quoad himſeif the Reverſion is in Abey- 
Maifing- ance; for he ſhall have none left in him againſt his own Grant, fſo,as 
ham's Caſe, cannot afterwards have Action of Waſte. Co. Lit. 331. a. 
ders i 5 
Ch. B. in delivering the Opinion. of the Court, ſaid they were all agreed that there was no ancient 
Book which warranted Littleton's Opinion; that by the Grant by Tenant in Tail of all his Eſtate, the 
Eſtate Tail ſhould be in Abeyance, is not Law; and it is all one as if he made Eſtate for his own Life. 
Reſolved that by Bargain and Sale to another and his Heirs, by Tenant in Tail in Reverſion of a 
Leaſe for Years, nothing paſs'd to the Bargainee, but an Eſtate deſcendible for the Life of the Tenant 
in Tail, according to Co. Litt. 329. S. 606. Saund. 260. 261. Paſch. 21 Car. 2. Took v. Glaſcock —- 
If Tenant in T ail by Leaſe and Releaſe, or by Bargain and Sale, or by Covenant to ſtand ſeiſed, conveys 
to B. and his Heirs, the Eftate Tail is not in Abeyance, but in B. and his Heirs ; for the Law puts no- 
thing in Abeyance but of Neceſſity, and it is not in the Tenant in Tail; for he can't bring Waſte &c. 
Per Holt Ch. J. in delivering the Opinion of this Court. 2 Salk. 620. pl. 2. Trin. 1 Ann. B. R. Machil 
v. Clerk. 7 Mod. 27. S. P. accordingly.—11 Mod. 19. 20. Machel v. Clerk, S. C. according- 
ly.- And all thoſe Books mention, that the Caſe in Saund. 260. and Litt. was denied to be Law, 
by Holt Ch. J. and ſoa Judgment in C. B. was affirm'd. AE 


9. It Tenant for Term of another's Life dies, the Freehold is ſaid to be in 
Abeyance until the Occupant enters. Co. Litt. 342. b. 

Deviſe "of 10. Leaſe for Life, Remainder to the right Heirs of F. S. the Fee-fimple 

Land to B. is in Abeyance till J. S. dies. Co. Litt. 342. b. 


for 21. Years | | 

Remainder to C in Fee, or a Deviſe for Years, Remainder zo the right Heirs of J. S. is good, if J. S. die 
during the Term, becauſe the Franktenement in the mean Time is in the Heir of the Deviſor, and not in 
Abeyance. Noy 43. Payne v. Ferrall. ——If a Feoffment in Fee is made to the Uſe of A. and the Heirs of 


his Body, Remainder in Fee to the right Heirs of J. S. who is then living, in ſuch Caſe the Fee- ſimple 
| | is 


\ 


; 


Abeyance. To 
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i not in Abeyance, nor in the Feoffee, but the Uſe of the Fee ſhall reſult to the Feoffor, and remain in 
3 . 1 viz. till the Death of T. S. ſhall happen; Per Holt Ch. J. Carth. 262. Hill. 
2 W. & M. in B. R. in Caſe of Davis v. Speed. 


A* Wes 7  - 


11. If a Parſon of a Church dieth now, the Freehold of the Glebe of the 95 it ĩs of a 
Parſonage is in none during the Time that the Parſonage is void, but in Biſhop, Abbots 
Abeyance, viz. in Conſideration, and in the Underſtanding of the Law, n Hel. 

1 N 8 on, Pre- 
until another be made Parſon of the ſame Church, and immediately when bendary, Vi- 
another is made Parſon, the Freehold in Deed is in him as Succeſſor. car, and of 


f i every other 
Co. Litt. S. 647 5 BY ' : ſole Corpo- 
ration, or Body Politick, Preſentative, eleFive or donative, which Inheritances put in Abeyance, -are by 


ſome called Hzreditates Jacentes, and ſome ſay, Que le fee eſt en Abeiance. Co. Litt. 647. b. 


12. The Property of Gods can't be in Abeyance, ſo that in Caſe of a 
Perſon dying, they muſt be in the Executor, Adminiſtrator, or Ordinary. 
Brownl. 132. Trin. 7 Jac. in Caſe of Hellam v. Ley. 

13. Tis no good Rule that that which doth not paſs by the Livery 
doth remain in him who gives the Livery. As if Tenant in Tail is at- 
tainted and Office found, the Eſtate Tail is not in the King nor in the 
Perſon attainted, but is in Abeyance. Arg. Godb. 30 1. in Caſe of Shef- 
field v. Ratcliſt. Co. Litt. 345. a. 

14. Tenant in Tail covenants to ſtand ſeiſed to the Uſe of himſelf for 7 Mod. 25. 
Life, Remainder to A. in Zail. Per Holt Ch. J. this produces no Altera- S. C. and S. P. 
tion in the Eſtate Tail, becauſe the Eſtate in Remainder was to commence Y. 332 
after his Deceaſe. 2 Sal k. 619. 620. Trin. 1 Ann. B. R. Machel v. Clerk. ingly. 


And at this 
Time the Right of the Eſtate out of which it would iſſue is in another Perſon by Title Paramount, 


the Conveyance, Sc. per Formam Doni. ) Mod. 26. S. C. 


. | | 

15. Deviſe to A. for Life, and if A. have Iſſue Male, then to ſuch Iſſue 
Male and his Heirs for ever, and if A. leaves no Iſſue Male, then the Lands 
were deviſed to B. in Fee, This was held by the Maſter of the Rolls as 
the ſame was held before in the Houſe of Peers, by the Aſſiſtance of the 
Judges, to be a Contingent Remainder ; but the Queſtion now being 
whether the Remainder in Fee was in Abeyance or did deſcend to the 
Teſtator's Heir at Law ? His Honour thought it to be in Abeyance. 
And that it was much ſtronger than where A. deviſes to A. for Life, Re- 
mainder to the Right Heirs of F. S. becauſe in that Caſe J. S. might not 
die in the Life ot A. and then the Teſtator's Heir would take, and ſo 
there might be ſomething ſaid why in that Caſe the Reverſion ſhould de- 
ſcend until the Contingency, one Way or other, falls out; but that here the 
Intention is expreſſed of giving the Inheritance from the Heir at Law in 
all Events, and that the Contingency ſhould be only betwixt the Iſſue 
Male of B. and the Deviſees over. But upon an Appeal Ld. C. Parker 
much expoſed the Notion, and ſaid that ſince the conftraing the Fee ro 
be in Abeyance would tend to deſtroy it, and ſince nothing but Neceſfity 
in any Caſe ſhould occafion the Fee-Simple to be in Abeyance, and that where 
the Remainder was deviſed in Contingency, it was held that the Rever- 
ſion in Fee deſcended to the Heir at Law in the mean time; and fo of 
whatſoever Eſtate was not difpoſed of, his Lordſhip ſaid, he ſhould abide 
by that Opinion, Wms.'s Rep, 505. $511. 515. Mich. 1718. Carter v. 
Barnardiſton. | 2 | 


For more of Abeyance in General, See Eſtates, Remainder, uſes, 
and other proper Titles. | 


Abjuring 


F Abjuring the Realm. 


(A) In what Caſes, and How. 


Abjuration I. Bjuration by the Courſe of the Common Law may be thus de- 
ofthe Realm ſcribed, When a Man or a Woman had committed Felony, and 
was the Far- the Offender tor Safe-guard of his or her Life had fled to the Sanctuary 
5 _—_ - of a Church or Church-yard, and there before the Coroner of that Place 
> himſelf within 40 Days had confeſſed the Felony, and took an Oath tor his or 
to depart the her perpetual Baniſhment out of the Realm into a foreign Country, 
Realm for chooſing rather, perdere Patriam quam Vitam, But that foreign Coun- 
3 the try into which he was to be exiled, muſt not be among Infidels. And 
ime and * 3 , 6 

Place fer this was the ancient Law of this Realm, which was, Prohibemus au- 
him; Going tem ne Chriſtiana fide tinctus quiſpiam a regno procul amandetur, neque 
the direct ad eos qui nondum Chriſto fidem adjunxerunt, relegetur, ne eorum ali- 
Way . quando fiat animarum jactura, quos propria Chriſtus vita redemit. 3 Inſt. 
ry ing there 115. Cap. $I. | | 

But one 


Flood and Ebb, if he can have Paſſage ; and till he can ſo paſs going every Day into the Sea up to the 


Knees to aſſay if be may paſs over; ard if he cannot paſs within 40 Days, then to put himſelf again into 
the Church as a Felon &c. And this Abjuration is an Attainder in itſelf (and that the ſtrongeſt that can 
be, being by his own Confeſſion) and a Forfeiture of his Land, and there is a Writ of Eſcheat of Land, 
for Felony, pro qua abjuravit regnum. And therefore he that is hanged upon Judgment againſt him, 
and becometh alive again, cannot abjure (but an Abjuration in that ſe is an Eſcape) for one cannot 
have two Judgments for one Offence. Fin. of Law, 8vo 389. lib. 4. 33. Same Points and another 
Part of the Oath was, that he would never return without Leave of the King &c. 2 Hawk. Pl. C. 52. 


Cap. 2. S. 44. | 


2. A Man abjured the Realm and was taken out of the Highway 
by Force, 'and put in Priſon, and afterwards eſcaped, and then was 
taken and arraign'd of it, and becauſe he did not endeavour to go to his Port 
when he was eſcaped, therefore he was not reſtored to the Way, but was 

bang d; for it was ſaid that his Lite was not granted to him upon the 
Abjuration but upon Condition that he ſhould go to the Port affign'd him 
with Speed, and it he does not do ſo he ſhall be hang'd ; but if he be 
taken out of the Way, he ſhall be zeſtored if he prays it, it no Default 

be in him. Br. Corone, pl. 144. cites J H. J. J. NR 
3. It a Man abjures, and comes again and takes to the Church, he can- 
not abjure again, by all the Juſtices, and if he does it is void; but Quere 
if he may be taken out within the 4o Days. Br. Corone, pl. 226, cites 

Wis 2 ; | | 

But if he 4. A Man took to the Church, and the Coroner came to him and de- 
«ug manded of him for what Cauſe he took to the Church, who ſaid that he 
40 Days, the Would be adviſed by 40 Days before that he would declare his Cauſe, and the 
Coroner Coroner draw'd him out immediately ; bur it he would have confeſſed 
ſhall give Felony to him, he might have remain'd there by 4o Days before thar he 
—_—_ J abjured; but a Sanctuary may hold him for Term of Lite if there be no 


do it. And Statute to the contrary. Br. Corone, pl. 180. cites W. N.'s Readings, 
in the time in the time of H. », : 

of M. 1. ann. 

5. it wasfaid for Law, that a Man cannot abjure for High Treaſon. Quære of Petit Treaſon ; for i 
in a Chronicle in the time of H. 6. that a Feme <vbo killid ber Miſtreſs abjured the Realm. Ibid 


5. Abju- 
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5. Abjuration for Felony /tall diſcharge all Felonies done before the Abju- 
ration. Br. Corone, pl. 182. cites W. N.*s Readings. bY 

6. A Man can mot abjure for Petit Larceny, but tor ſuch Felonies for 
which he thall ſufler Death. Br. Corone, pl. 182. cites W. N,*'s Read- 
ings. 

, Such Abjuration as was at the Common Law, founded upon the 
Privilege of Sanctuary, is wholly taken away by the Stat. 21 J ac. [ cap. 
28. parag. J.] And yet the Abjuration by Force of the Stat. ot 35 Eliz. 
cap. 1. before Juſtices of Peace, or Juſtices of Aſſiſe, or by Force of an 
Act made at the ſame Parliament, cap. 2. before 2 Juſtices of Peace or 
the Coroner by a Recuſant, remaineth ſtill; becauſe ſuch Abjuration 
hath no Dependency upon any Sanctuary. 3 Inft. 115. 116. cap. 51. 

8. One that had abjured the Realm for the Death of a Man, being 
brought to the Bar was demanded what he could ſay, why Execution 
ſhould not be awarded. He pleaded the King's Pardon, which was diſal- 
low'd, becauſe it did not mention that he had aljured. Keling. 28. 


Abridgment. 


(A) Abridgment of Plaint or Demand. In what Caſes 


or Actions. 


1. N Dower of the third Part of a Manor, and after the View the De- In Dower 
1 mandant would have made her Demand of the third Part of two of the third 
Carves of Land, and was not ſufier'd to change her Demand ; but it was eben 0 


agreed that ſhe might abridge her Demand. Thel. Dig. 16. lib. 8. cap. djudp'd 
28. S. 2. cites Hill. 7 E. 3. 301. and ſo agrees 7 Aſſ. 20. | . hs . 


| View, an 

after Challenge of the Party the Demandant may abridge her Demand by putting in a Fore-t riſe, As * 
was done becauſe the Parcel Fore-priſed was in another Vill not ramed. Thel. Dig. 76. lib 8, cap. 28 
S. 4. cites Paſch. 13 E. 3. Plaint 11. | | | 

In Dower againſt 4 of the third Part of a Manor, the Demandant abridg'd her Demand, and demanded 
the third Part of four Parts of the ſame Manor &c. becauſe one being in Ward the Kipg held the fifth 
Part. Thel. Dig 76. lib. 8. cap. 28. S. 14. cites Trin. 12 H. 4. Aid del Roy 47. | 

And it was ſaid there that in Dower a Man may abridge his Demand of all that is in one of the Valli. 
Thel. Dig. 76. lib. 8. cap. 28. S. 18. cites 36 H. 6. Plaint. 7. and 5 H. 5.7.23. And that it is fo agreed. 
Paſch. 21 E. 4. 28. | | | 


2. In Dower the Demand was of the Moiety of Part of the Tenements, and 
of the third Part of the Reſidue in the ſame Vill &c. And atrer Exception 
the Demandant was received to amend her Demand, and to outt all of 
which ſhe demanded the Moiety. Thel. Dig. 76. Iib. 8. cap. 28. S. 2r. 
cites Hill. 7 E. 3, 308. Dower 102. 

3. Upon Writ ot laguiry o Waſte the Sheriff return'd the Inquiſition Where the 
made of all the Waſte, except of Waſte alſign d in a Garden; but the Plain- Writ is of 
tiff was not received to abridge his Plaint of the Waſte affign'd in the /” . = 
Garden, but was compell'd to ſue Sicut Alias, and the Sheriif was warts * of 
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Abridgment. | 


ci, and the amerc'd. Thel. Dig. 76. lib. 8. cap. 28. S. 6. cites Trin. 14 E. 3. 
Plaintiff | Waſte 27. - ; | — ; | 

bridees all | 5 : | 
the Waſte ſuppoſed to be done in Domibus the Writ ſhall abate. D. 272. Paſch. 10 Eliz. Burgavenny 


(Lord of) v. Plummer & others. 


1 ' A ee at. 


4 It was ſaid by Green that a Man may amend, abridge, or inlarge 
his Plaint after Imparlance. Thel. Dig. 76. lib. 8. cap. 28. S. 9. cites 
Paſch. 32 E. 3. Plaint 8. and 32 Aſſ. 5. 


Ibia. pl. 32. 5. Ward. Per Caund. becauſe there ic no certain Demand in Writ of 
Cites oO, Wa 


Thel Dis Ward, bur Cuſtodiam terræ & Heredis, therefore if the Plaintiff ge- 
26. lib. & clares of the Manor of D. and 20 Acres, where the 20 Acres are Parcel o 
cap. 28. S. the Manor which is pleaded to the Writ, the Plaintiff may abridge his 
_ _ Demand. Br. Abridgmenr, pl. 10. cites 39 E. 3. 10. 

aſch. 39 
E. 3. 13. 14 H. 6. 4. S. P. | 


As in Deer 6. Where the Demand or Plaint is of a Manor, or of other Thing in- 
de libero * tire, there a Man cannot abridge his Demand or Plaint &c. Per Newton. 
p ang jeg Thel. Dig. 76. lib. 8. cap. 28. 8. 15. cites Mich, 19 H. 6. 13. 33 
dant made HI. 6. 4. | 8 | 5 
her Demand ; | | 
of the 3d Part of the Manors of C. and D. and the Tenant pleaded i; the Writ that 20 Acres of Land, Parcel 
of the ſaid Manor of D. extended into P. The Demandant cannot abridge her Demand of 20 Acres, be- 
cauſe the Manor is intire. Cnntra if the Demand was of 10 Acres; for this is a thing ſeveral ; per Pri- 
for, & non negatur. Quod nora Differentiam. Br. Abridgment, pl. 2. cites 33 H. 2 4. | 

If a Man makes Plaint of a Maney, the Plaintiff cannot abridge his Plaint; for this is intire. Contra 
of Acres which are ſeverable. But per Needham J. if a Man demands 2 Manors in one Vill, he may 
abridge his Plaint in Aſſiſe of the one Manor; for the Writ ſtands true of the other Manor de libero 
Tenemento in the ſame Vill. Br. Abridgment, pl. 17. cites 4 E. 4. 33. | 

A Man cannot abridge his Plaint where it is of any Thing intire, or of Parts of any thing intire, as 
the Moiety of a Manor, or 3d Part &c. Thel. Dig. 76. lib. 8. cap. 28. S. 18. cites 36 H. 6. Plaint 7. 
and 5 H. 7. 7. 23. 1 
And where the Demand was there of diverſe Manors, the Demandant was received to abridge for one 
of the Manors. Thel. Dig. ut ſupra, cites 21 E. 4. 28. It was agreed, Arguendo in | wa mag 
that a Man cannot abridge his Demand nor Plaint of a Thing intire, as Manor, Moiety, 3d Part, and the 
like, which are intire ; nor unleſs where the Demand or Plaint may ſtand true after the Abridgment, and 
therefore of Acres he may abridge his Demand. But of a Plaint or Demand in D. and C. a Man cannot 
abridge in D. For then the Demand is falſe in D. and C. but as to the Demand which is intire, it is re- 
medied by the Statute 21 H. 8. 3. Br. Abridgment, pl. 28. cites 19 H. 6. 13. 


S.P. For J. Note chat in 73 reſpaſs againſt 2, who pleaded Not Guilty, which is 
they cannot a ſeyeral Plea in 1t{elt, and were found Guilty ro the Damage of 101. and 


ſever in At- p . * 4 =O 
mint as to the one H roug ht Attaint alone; and per Cur. it lies of the Principal but not 


the Princi. Of the Damages, which are intire, by which he abridg'd his Demand of 
pal, becauſe the Damages. Quod nota, Br. Abridgment, pl. 4. cites 34 H. 6. 12. 
their Plea ; | 
was ſeveral in itſelf, and the one may be found Guilty and the other not; but as to the Damages, thoſe 
are intire, Br. Abridgment, pl. 24. cites 35 H. 6. 19. | 


8. & upon ſuch a Recovery in Conſpiracy. Br. Abridgment, pl. 4. 
, cites 34 H. 6. 30. | | 
Thel. Dig. 9. Where the Writ does not require any Defence, as in Dower, Aſſiſe, Per 
76. lib. 8. > 3 : . ; I 
cap. 28. S. 20. 944 Servitia, and Attaint, the Plaintiff may abridge his Plaine or De- 
cites S.C. mand. Br. Abridgmenr, pl. 4. cites 34 H. 6. 33. Fer Forteſcue. 

In Afiſe 10. In Dower &c. [The Writ was] Rationabilem. dotem ſuam quæ 
where the ei contingit de libero tenemento &c. in D. C. aud E. and the Demand 
4 . was of 3 Manors, 30 Houſes, and 20 s. Rent, with the Appurtenances. And 
II ** 1 the Tenant pleaded to the Writ, becauſe the Rent was Parcel cf one of the 
of Land, the Manors, and therefore twice demanded. Per Brian, he may abridge his 
Plaintiff may Demand of the one Manor, and of this the Writ ſhall abate ; * for in all 
bridge oo Caſes where the W rit is De libero Tenemento, he may abridge his Plaint 
Melluaze, 0. Demand thereof, wherefore the Writ ſhould abate, and in this Writ 


becauſe the he may abridge his Demand in one Vill. Quod Littleton conceſſit. 


Jury hath Br. Abridgment, pl. 18. cites 21 E. 4. 28. 
View of the = 


Land only. D. 61. b. Paſch. 38 H. 8. Pennington v. Morſe ———- But where the Plaint was of 53 : 
4 . 


ata i % a4. A 
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4 d. Rent, and abridg'd to 208 it was held by the Court to be Error; for that Rent being an intite 
Thing cannot be abridg'd. D. 65. b. Mich. 3 E. 6. in Caſe of Arundel (Earl of) v. Lord Windſor 
and others. Ls | f | | 

* S. P. per June Ch. J. Br. Abridgment, pl. 12. cites 14 H. 6. 4. and in Writ of Ward the Writ is 
Cuſtod' terre & Hered*. In theſe and all the like Caſes the Demandant may abridge his Plaint or De- 
mand, and the Reaſon is becauſe the Writ remains good De libero Tenemento notwithſtanding this. | 
But in Precipe quod reddat, where Acres certain are demanded, there he cannot abridge ; for then he ſha!! 
falſify his own Writ, and where Writ is confeſs'd falſe in Part it ſball abate in all. Ibid. 


11. But he cannot abridge his Plaint in a * Vill i Ae; for the Jury 8. P. Br. 
is ready to paſs, and the Jury which is put in Pannel for this Vill, can- Abridgmenty 
not be put in Inqueſt after the Abridgment. But it was agreed that a P. 1 
Man may abridge his Demand in a Vill i» Writ of Dozwer, be it of a Ma- For . 
5 nor or of Acres, becauſe there he is ro have the View, and the Writ may Wrir is 
be taken of that which remains. Note a Difference. Br. Abridgment, falſe. 

3 pl. 18. cites 21 E. 4. 28. 

12. In Writ of Right of Advowſon, or Aſſiſe of a Manor, it is a good 
Plea to the Writ that the Demandant is ſeiſed of the 5th Part of the Ad- 
vowſon, or of one Acre, Parcel of a Manor, and by this all the Writ 
ſhall abate ; for there he cannot abridge his Demand, tor it is of a Thing 
intire. Br. Abridgment, pl. 33. cites 5 H. 3. 1. 


Abſence: 


(A) What may be done in the Abſence of the 
Defendants. 


1. A Man cannot be attainted in his Abſence. Br. Challenge, pl. 144. 
cites 41 Aſſ. 26. 

2. A Fine for a Battery may be ſet, tho' the Offender be not preſent ; 
but the Courſe is not to hear any thing moved in Mitigation of the Fine, 
unleſs the Party be preſent, and he was fin'd 50 Marks. Vent. 209. 

210. Paſch. 24 Car. 2. B. R. How's Caſe. 

3. H. and D. were convicted and outlaw'd of Perjury, and the Exigent 8. C. 1 Salk. 
filed, and it was moved that the Court would pronounce Fudgment on the goo. pl. 4. 
Detendant's ſeeing the Proſecutor could go no farther ; but the Court by the Name 
faid they never knew any judgment given for a Corporal Puniſhment. 1 * 
Even in the Caſe of an Outlawry in the Abſence of the Party, When a peld'accord. 
Man is outlaw'd for Felony, there is never any Award of Execution ingly by Hol: 
againſt him till he be brought to the Bar. And ſince in this Caſe a Cor- Ch. J. and 
poral Puniſhment would be Part of the Sentence, they could not do it; {44 that a 


2 1 
and that, upon Search, Sir Samuel Aſhtree could find no ſuch Precedent. ge ea 
12 Mod. 156. Mich. 9 W. 3. The King v. Harriſon & Duke. Domino Regi 
5 bro Fine 1 
Common but there never was a Writ to take a Man and put him in the DIG pl. 
4. The King v. Harris, S. C. per Cur. accordingly.--—8$ P. Arg. 10 Mod. 342. 


4 A 


1 A nn 


Abſence. 
Bus Execu- 4. A Court may, perhaps, in Prudence, not care to nr itt 
a 


0 —_— * the Abſence of the Party ; Per Parker Ch. F. but he ſaid he ſaw no Rea- 
1 fon but that it may be done; and that he took it to be done in Maw- 


* 1 ” 


een 


in the Pre- 


ſence of the gridge's Caſe. 10 Mod. 344. in Caſe of the Queen and Simpſon. 


Party, be- | 

cauſe there may poſhbly be a Miſtake of the Perſon, or ſome other Reaſon may have happen'd, ſubſ-. 
uent to the Judgment, why Execution ſhould not be awarded; per Parker Ch. J. 10 Mod. 344. in 

Caſe of the Queen v. Simpſon. 


See the Caſe 5. Upon the Statute 3 & 4 W. & M. cap. 10. againſt Deer-ſtealers, the 
_ Ibid. Juſtices of Peace may convict the Offender in his Abſence, upon his De- 
4 34%. fault to appear, he having been duly ſummoned. 10 Mod. 358. Hill. 3 
Geo. 1. B. R. The Queen v. Simpſon. 
6. Tho' the Office of a Common Council man is in Law accounted a Free- 
hold, yet he may be removed from it in his Abſence; Per Parker Ch. ]. 
10 Mod. 380. | | | 
. Fudgments irregularly obtained, may be ſet gſide, and Attachments 
may be granted &c. in the Abſence of the Parties. Indeed Notice muſt 
be given; but if the Party will not appear, the Court proceeds without 


Seeing or Hearing; Per Parker Ch. J. 10 Mod. 380. in Caſe of Queen 


v. Simpſon. : 
8. In ſummary Proceedings there is very often no Power given (as to ]. 
of P.) to oblige the Party to _; and where it 1s not given by the 


expreſs Words of an Act of Parliament, it cannot be given by Implica- 


Zion, unleſs it were of abſolute Neceſſity to the doing Fuſtice; Per Parker 


Ch. J. 10 Mod, 381. in Caſe of Queen v. Simpſon. 


——— 


(B) The Effect thereof. In reſpect of Nominees &c. 


and the Remedy. 


A Leaſe was 1. 19 Car. 2. F. 6. Nas for wheje Lives Eſtates are granted, after 


1 ſeven Tears Abſence, and no evident Proof be made 
Dis o Of their being alive, in any Action commenced by the Leſſors or Rever fioners 
Years, to for Recovery of the Tenements, they ſhall be accounted as dead. 


commence | 


made in Re- 


after the Death, or other, ſooner Determination of the Eftates of J. D. the Father, and J. D. the Son, 


Leſſees in Poſſeſſion for the like Term, if they or either of them ſo long lived. In Ejectment the Death 
of F. D. the Son <vas poſitively proved, but as to the Father, Proof was that he Was reputed dead, and not 
heard of in 15 Years. Holt Ch. J. was of Opinion that this Caſe is within this Statute, becauſe L. D. 
the Leſſor of the Plaintiff in Eje&tment had a Term in Reverſion in the Lands, and ſo was a Rever- 
fioner within the very Letter of the Statute ; and the Defendant not being able to prove that J. D. the 
Father was alive at any Time within ; Years laft pat, the Plaintiff had a Verdict. Carth. 246. Trin. 
4 W. & M. at Exon Aſſiſe, Holman v. Exton. —— And Holt Ch. J. likewiſe held, that a Remainder- 


man was within the Equity of the Law. 


2. 6 Ann. cap. 18. Such Nominees, or Tenants of particular Eftates, on 
Affidavit in Chancery by any Claimant to the Reverſion &c. that they have 
Cauſe to believe 2 Perſons dead, ſpall be ordered to be produc'd, and if not 

 produc®d, be taken to be dead; but if it appears afterwards, that ſuch No- 
minee or Tenant was alive, ſuch Tenant &c. may re-enter, and recover the 
meſne Profits. | 


For more of Abſence in General See Acceſſary, Leyoud Sea, Con⸗ 
dition, Feoffinent, and other Proper Titles. 


Acceſſary. 


* . * VIEIRA "i REY She 8 

. A 

RE os ter ROS 
a —— Oo, A 


* 
4 — 
o > * 
l 
7 E * 1 Fr * 4 5 9 My > 3 » \ af i” . Pm, 7 » . ” N 
A "ns 2 1 8 * * y \ n D ; To. wx SEED * « $ — £ RE I 1a Þ — ed * 
V 8 e 5 — 8 8 . : 7 5 : | 871 ” > 2222 0 Bp Inns 
$ % : * NR Ts 3, FEE SECIS | ZR OE a; 8 97 (EL 4 17 F We 7 2 book AE en - SEES e 2 
. - A pl £4 3% + 4 5 . 3 5 8 Nn ß EN 
= 8 2 E PRE EIT SR. 3 


3 


Acceſſar y. 


(A) Acceſſary. Statutes relating to Acceſſaries. 


1. Veſim. 1 3 E. 1. L Oraſmuch as it hath been uſed in ſome Counties, to The Pre- 
cap. 14. outlaw Perſons being appealed of Commandment, amble re- 


Force, Aid, or Receipt, within the ſame Time that he which is appealed 45 Cites the 
the ſame Deed is outlawed, N — e * 


Countries it had been uſed to outlaw Acceſſaries within the ſame Time, that the Principal Hopi rene] 
Here it is to be underſtood, that in thoſe Days moſt Appeals of Death c. were ſued by Bill in the County 
before the Coroner, in which Bill the Appellant did make a Diſtinction between the Principal and the Acceſ= 
ſary; and therefore this A is intended of Appeals commenced by Bill, for in the Appeal by original Writ, 
both Principals and Acceſſaries are generally charged alike, without any Diſtinction, who be Principals 
and who be Acceſſaries, until the Plaintiff makes his Count, and therein he muſt diſtinguiſh them; bur if 
the Defendants in ſuch an Appeal, where ſome are Principals, and ſome Acceſſaries, makes Default the 
Appellant before the Exigent ought to declare, to the End it may be known ho be Principals, and whe Ac= 
celſaries, and to take the Exigent only againſt the Principals, and continue the Plea againſt the Acceſſaries 
until the Principals be attainted ; for if the Plaintiff ſhould pray an Exigent againſt them all, he is con- 
cluded afterward to charge any of them as Acceſſaries. 2 Inſt. 183. : 

This Act was made in Affirmance of the Common Law, and it bolds not only in Appeal at the Suit of 
the Party, but in Indictments alſo at the Suit of tbe King; for it is an ancient and fundamental Maxim 
of the Common Law, Juri non eft conſonum, quod aliquis acceſſorius in Curia Regis convincatur ante. 
quam aliquis de facto fuerit attinCtus ; yet if the Acceſſary will, he may 5 Proceſs againſt the Inque ſis 
before the Principal be attainted ; for Quilibet poteſt renunciare juri pro ſe introducto. 2 Fs I83. 


It is provided and commanded by the King, that none be outlaw'd upon Acceſſaries 
Appeal of Commandment, Force, Aid, or Receipt, | are divided 


into two 
Parts, viz. to Acceſſaries before the Fact, and to Acceſſaries after the Fact. | 
Again, Acceſſaries before the Fact are divided into 3 Branches; of Commandment, Force, and Aid; 
Acceſſaries after the Fact is only by Receipt. | | 
Under this Word (Commandment) is uuderſtood all thoſe that incite, procure, ſet on, or ftir up any other 
to do the Fact, and are not prefent when the Fat is done. Root | OT 
Force is a Word of Art, and properly fignifieth the furniſhing of a Weapon of Force to do the Fact, and 
by Force <vhereof the Fact is committed, and he that furniſbeth it is not preſent when the Fact is done; and as for 
theſe two Words, Commandment and Force, Bracton faith, Ubi factum nullum, ili fortia nulla, nec præ- 
ceptum nocere debet. And again, Vulnus, fortia & præceptum, generant unicum factum; non eſſet vul- 
nus forte, fi non adfuiſſet fortia; nec vulnus, nec fortia, niſi præceptum præceſſiſet: and ſometimes, in 
a large Senſe, is taken for any that is acceſſary before the Fact. | 
nder this Word (Aid) is comprehended all Perſons counſelling, abetting, plotting, aſſenting, conſent- 
ing, and encouraging to do the Act, and arc not preſent when the Act is done ; for if the Party command- 
ing, furniſhing with Weapon, or aiding, be preſent when the Act isdone, then be is Principal. 2 Inſt. 182. 


Until he that is appealed of the Deed be attainted; ſo that one like Ifthe Prin- 
Law be uſed therein through the Realm. Nevertheleſs, he that wiil ſo Pa! wage 


3 a . Hatt / 
appeal, ſhall not, by reaſon of this, intermit, or leave off to commence his Ap- ; _— or 


peal at the next County againſt them, no more than againſt their Principals Field, yet he 
which be appealed of the Deed ; but their Exigent ſhall remain until ſuch as is not at- 


be appealed of the Deed be attainted by Outlawry, or otherwiſe. 2 — lh 


ment muſt be, that he was vanquiſhed in the Field, Ideo conſederatum, quod ſusp per coll. &c. And this was 
eed by the Juſtices; for otheraviſe in this Caſe the Lord ſhould have no Eſcheat, nor any Outlacury 
could be ſued by the Appellant againſt the Acceſſary. 2 Inſt. 183. 

Tho* the Act ſays Appellee in the ſingular Number, yet in an Appeal brought againſt 2 as Principals, 
and againſt another as acceſſary to them, in this Caſe both of them muſt be attainted before the Acceſſary be 
entlac d; and if one of the Principals be found Not guilty, the Acceſſary is diſcharged, for the Plaintiff made 
him acceſſary to two, and therefore he cannot be fou d acceſſary to one. * But here there be divers 

G g Principals, 


Y I 
R_©AST. oo, 


Death. 2 Inſt. 183. 
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8 een Appeal againſt any one of them, and make 1. Acceſſary neceſſary tc 
Ng 3 thn wills: for —— is ſeveral f; but the Appellant cannot have ſcveral Appeals of one 


Br. Corone, cites pl. 118. cites 40 Aſſ. 25. S. P. accordingly. Y 

In one Caſe of . all are Principals as well before as after, tho they be abſent at the doing of the 
Felony ; but that is ſpecially provided by Statute of 3 H. 7. cap. 2. of taking of li omen againſt their 

IIs &c. 2 Inſt. 183. : : | ; | 
* it the Principal leads not directly to the Felony a Plea to bar the Plaintiff, as Auterfoits Attaint, or 
Unques accouple, or the like; there the Acceſſary ſball not plead until that Plea be determined; And ſq if 


the Principal plead a Plea to the Writ, the Acceſſary ſhall not be driven to anſwer until the Plea be de- 
termined. 2 Inſt. 184. hs 
e For further Explanation of this Act See the following Diviſions. 


2. 3 4 N. & M. cap. 4. S. 4. Perſons buying or receiving ſtolen Goods, 
knowing the ſame to be ftolen, ſhall be deem d Acceſſaries to the Felony, after 
the Felony committed, and puniſhed as ſuch. £ 

3. 11& 12 V. z. cap. J. S. 9. Perſons ſetting forth any Pirate, or aid- 
ing or aſſiſting, maintaining, procuring, commanding, counſelling, or adviſing 
the ſame, either on the Land or Sea, ſhall be adjudg'd Acceſſary to ſuch Pi- 
racy. And if any Perſons knowing another to have committed Piracy, ſhall 
on the Land or Sea receive, entertain, or conceal him, or receive or take into 
their Cuſtody any Ship, Veſſel, or Goods, which have been piratically taken, 
ſhall be adjudg*d Acceſſary to the Piracy; and all ſuch Acceſſaries ſhall be 
tried as the principal Pirates are, and ſuffer Pains of Death, and Loſs of 
Lands and Goods, in like manner. . 

4. 5 Ann. cap. 31. S. 5. If any Perſons ſhall receive or buy any Goods, 
knowing them to be ftolen, or ſhall receive, harbour, or conceal any Burglars, 
Felons, or Thieves, knowing them to be ſo, they ſhall be deem'd er to 
the Felony, and being convit} by Teftimony of one Witneſs, ſhall ſuffer and in- 
cur the Pains of Death as a Felon Convitt. | | 


ST WI 
Murder (0) (B) Who. 
and (O. 2) | 


Inſt. 139. f. JF a Man receives a Felon in Aid or Favour of the Felon he is acceſſa- 
S. P. accord- | ry, but if he aids him by good Words or ſues for his Deliverance, or 
ingly; for ſends a Letter for his Deliverance, this is not Acceſſary. Br. Corone 
that he did 1 "HA 77 7 

pl. 103. cites 26 Aff. 47. 


not receive | | 
the Felon. A Vicar inſtructed an illiterate Approver in Priſon to read, whereby he eſcaped, yet 
the Vicar was adjudg'd not acceſſary to the Felony. 3 Inft. 139. cap. 64. cites Mich. 7 R. 2. and 


1H. & $7- 


2. Felons came to the Houſe of D. and M. his Wife; M. knew them 

to be Felons but D. did not, and both D. and M. received and entertain'd 

them, but M. conſented not to the Felony. Adjudg'd that this made not M. 
acceſſary. 3 Inſt. 108. cap. 47. cites Mich. 3) E. 3. Dey's Caſe. 

8 22 3. It is agreed that he who procures and is preſent is Principal tho he 

— 2) did not Strike, and if he be abſent he is only acceſſary. Br. Appeal, pl. 19. 

& 25 S8. C. cites J H. 4. 27. | 


+ 9 4. If diverſe commit any Murder or other Felony, one Man may be 
both Principal and Acceſſary to the other. 3 Inſt. 139. cap. 64. cites 7 H. 
; . | 


. If a Man receives a Felon knowing of the Felony, and takes 40 s. of him 
to Jufer him to go, he is acceſſary to the Felony. Br. Eſcape, pl. 43. cites | 
N | ; 
6. In Appeal of Rape of his Feme, tho' two come and the one does the 
Aci, the other being preſent, yet both are Principals. Br. Appeal, pl. 32. 
Cltes II. 4. 13. | 


S.P. per Bar- 3 . 1 
a vl J. So where ſeveral come to do Felony, Robbery &c. and one does thz 


f.veril com. Act, the others are Principals. Ibid. : 
ing together to do a Burglary or Murder &c. And Dyer and Weſton ſaid, that in thoſe thinge, in Re- 


& ? 
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Acceſſ. ary. 


& of the Medling with the Perſon of a. Man, the Intent. is adjudg'd according to the Event, and 
m=_ the Fact is perpetrated it ſhal] be adjudg'd the Intent of all from the — — and ſo all 
are Principals ; but yet it may be found that the one of them did it Ex Malitia præcogitata, and the 


other not. Mo. 53. 54. in pl. 155. . : 
It ſeveral Perſons come into a Houſe together with an Intent to ſteal, if only one of them ſteals Goods, 
they are all equally Guilty. Per Kelyng Ch. J. Kelyng 47. at the Old Baily, 5 Apr. 1665. 


8. If a mortal Wound be given, and the Party languiſbes for a Month, 
and A. knowing thereof receives the Murderer, or it Conſtables arreſt him 
and permit him to eſcape, and then the Perſon wounded dies, the Re- 
ceivers are not acceſſory to rhe Felony, nor are the Conſtables Felons. 
2 Ld. Raym. Rep. 827. cites 11 H. 4. 12. b. | 
9. If 20 come to do a Felony, and the one only does the AF, yet all are 
Principals by Reaſon of their Preſence. Br. Corone, pl. 187. cites 11 
H, 4 13- 
74 But if any procure or command and be not preſent, thoſe are Acceſſa- 
ries only, Ibid. | | 
11. The Lord cannot be Principal of the Goods of his Villein ; for if 
he takes them ſecretly it is not Felony, for he has a Title to take them, 
and therefore 1t ſeems that he may be acceſlary. Br. Corone, pl. 215. cites 
29 H. 6. — 
"il It ſeveral are preſent for the ſame Purpoſe when a Man is kilPd, and 
one kills him, yet all the others are Principals. Br. Corone, pl. 166. 
Cites 21 E. 4. Jo. 71. | | 
13. They who reſcue a Felon out of Ward or Priſon are principal Fe- 
lons, and not Acceilaries, per Cur. Br. Corone, pl. 129. cites 1 H. ». 6. 
14. It a Man be preſent at the Death of a Man, and moves another to ſtrike, S. C. cited 
which he does, and kills the Man; by all the Juſtices of both Benches, PI. C. 100, 
he who moved is Principal and not Acceſſary, tho* he did not ftrike ; eee 
for the Wound of him who ſtruck is alſo the Wound of him who pro- ks Rea- 
cured it, and it is only formal in Appeal, to ſay that every one is Prin- der may ſee 


cipal who ſtruck him mortally. Br. Corone, pl. 140. cites 4 H. J. 18. in the Re- 
| 353 5 ps ports of H. 
4. the Law frequently adjudg'd accordingly, viz. that thoſe preſent and abetting to do the Fact are 


Principals as well as he that did it; and that it ſeems in the time of H. 4. the Law was changed and 
corrected in this Point. 2 Hawk. 312, cap. 29. S. 7. the Serjeant ſays he takes it to be ſettled at this 
Day, that all thoſe who aſſemble themſelves together with a felonious Intent, the Execution whereof 
cauſes either the Felony intended, or any other to be committed, or with an Intent to commit a Treſ- 
paſs, the Execution whereof cauſes a Felony to be committed, and continue together abetting one ano- 
ther, till they have actually put their Deſign in Execution; and alſo all thoſe who are preſent when a 
Felony is committed, and abet the doing of it, as by holding the Party while another ſtrikes him, or by 
delivering a Weapon to him that ſtrikes, or by moving him to ſtrike, are Principals in the higheſt Degree, 
in Reſpect of ſuch Abetment, as much as the Perſon who does the Fact, which in Judgment of Law is 
as much the Act of them all as if they had all actually done ir. 


15. If 12 come to commit a Robbery, a Fray, Riot, or the like which If ſeveral 


are unlawful Als, and one of them enters into the Houſe and kills a Man, ron nl 
or does another unlawful AG, all the others who came with him to do the andes BY. on 


unlawtal Act are Principals. Er. Corone, pl. 171. cites 34. H. 8. Breach of 

| | | | Peace, with 
a general Reſolution to reſiſt all Oppoſers, and in the Execution of their Deſign a Murder is committed, 
all of the Company are equally Principals, tho* at the Time of the Fact ſome of them were at ſuch a 
Diſtance as to be out of View; alſo upon the ſame Reaſon it hath been adjudg'd, that where a Company 
of Rogues aſſault a Man in the Highway, who eſcapes from them, and then one of them rides from the 
reſt, in the ſame Highway, and robs another out of the View of his Companions, and then returns to 
them, they are all of them equally Principals. And the like hath been _ in Relation to all thoſe 
who accompany one another with an Intent ro commit a Burglary, in the Execution whereof ſome ſtand 
to watch only in the adjacent Places, and the reſt actually break and enter the Houſe, 2 Hawk. Pl. C. 
312. cap. 29. S. 8. 2 | | 


16. §o in the Caſe of Fines Lord Dacres, one of his Company Rd 
a Man in Hunting in a Foreſt, and the Ld. Dacres and other Hunters, 
as Mantel and others, were Principals, and were all hanged, Ibid. 


$97: 


8 Acceſlary. 


17. A. being in (aol for Felony, R. an Attorney adviſed his Friends to 
perſwade the Witneſſes not to appear to give Evidence againſt him, and ſo they 
did. Reſolved that neither the Friends nor R. were Acceſſories to the 
Felony, but that it was a great Ong. and Miſpriſion, for which they 
might be fined and impriſon'd. 3 Inſt. 139. cites Mich. 11 & 12 Eliz 
Roberts's Caſe. 
Ibid. The 18. V. perſuaded F. S. to take a Potion, which was mixt with Cantha- 
Reporter rides; and that thereby he would have Iſſue by his Feme. Accordingly 
”_ capri V. drank the Potion, which poiſon d and kill'd him. Reſolved that V. 
Caſe, where Was a principal Murderer, tho' not preſent at the drinking the Poiſon; for 
the Principal otherwiſe he would be diſpuniſhable. And every Felon 1s either Princi- 
and Acceſ- pal or Acceſſary, and if there is no Principal there cannot be an Acceſ- 
2 fary ; but if any one had procur'd V. to do it, ſuch Perſon had been Ac- 
Time of the ceſſory before the Fact. 4 Rep. 44. a. b. pl. 10. Patch. 33 Eliz. B. R. 


Felony com- V aux's Caſe. | 

mitted —— | | 

S. C. cited, and S. P. Keyling 52. as to both Principal and Acceſſary being abſent at the Time of the 
Felony done. 2 Inſt. 183. S. P. and S. C. cited, ——S.P. 3 Inſt. 138. cap. 64. S. C. cited 2 
Hawk. Pl. C. 313. cap. 29. S. 11. and fays, that ſo likewiſe all thoſe ſeem to be Principals Who were 
preſent when the Poiſon was infus d, and privy to and conſenting to the Defign. 


19. A Feme cannot be Acceſſary to her Hushand, tho ſhe knows that he 
committed Larceny, and relieves him, and does not diſcover it. 3 
Inſt. 108. cap. 47. 3 | 
7 Mod. 129. 20. Upon a Conviction of Deer-ſtealing, on the Statute 3 & 4 W. 3, 
S. O. and cap. 10. the Queſtion was, Whether one not preſent, but procuring, per- 


NN ſuading, or adviſing the Perſon 7o kill the Deer, and lending him Dogs or 


Judges; but Guns for that Purpoſe, and Horſes to carry away the ſaid Deer before the 
Holt Ch. J. Fact committed, 1hall be ſaid to be abetting and aiding within that Sta- 


| , with | "T3 | 
NN dera cute. Three Judges held that it was, but Holt Ch. J. was of another 


Arguments. Opinion. 2 Salk. 542. pl. 2. Hill. 1 Ann. B. R. The Queen v. 


—11 Mod. W hiftler. 

25. pl. 3 ; | 5 5 5 — 
S. C. adjudged the Defendant Guilty within the Statute, by 3 Juſtices contra Holt Ch. J. with their 
ſeveral Arguments. 


21. One that is aiding to a Felony, and preſent at the doing it, is a prin- 
cCipal Felon; bur Aiders in Felony who are abſent, are only Acceſlaries; 
Per Powell J. and upon this, he ſaid, the DiftinEtion is grounded, that 
one Sort are Aiders therein, and the other thereuuto. 7 Mod. 32. Hill. 1 
Ann. B. R. in Caſe of the Queen v. Whiſtler. 


(C) In what Cales. 


1. IT was admitted by ſeveral, that there may be Principal and Acceſ- 
ſary in Premunire ; but Candith ſaid, that if he who is called Prin- 
cipal dies, yet the other ſhall anſwer. Contra in Felony. But Finch faid 
it is more like to Treſpaſs than ro Felony ; tor in Treſpaſs he who firit 
comes ſhall anſwer, and if he be convict of Damages, and after another 
comes and pleads, and is convicted, he ſhall be charged of the firſt Da- 
mages; and if he be acquitted, yet the firit thall be charged; and the 
Writ was, that ſuch Manutenentes, & Abettatores ipſum expulerunt; and 
after Finch awarded, that the Detendants who appeared ſhould ani wer. 
And ſo it ſeems that all are Principais. Br. Præmunire, pl. 4. cites 44 E. 
3. J. 7 
2. Hall. 


1» 4s + - 


Accellary. 


2. Half. ſaid, that there may be Principal and Acceſſary in Præmu- 
nire. Br. Damages, pl. 46. cites 8 H. 4.6 8 3 

z. Of Treaſon 18 no Acceſſary, and one cannot be Acceſſary Felonice to 
a Treaſon; quod nota. Br. Corone, pl. 134. cites 3 H. J. 10. Per Huſ- 
ſey Ch. J. 3 8 _ 

There is no Acceſſary in Simony, but all are Principals therein as 

well as in Treſpaſs. Cro. E. 789. pl. 30. Mich. 42 & 43 Eliz. C. B. in 
Caſe of Baker v. Rogers. — 

5. There is no Acceſſary in Forgery, but all are Principal. Reſolved. 
Mo. 666. pl. 913. Mich 44 & 45 Booth's Caſe. 

6. In the higheſt and loweſt Injuries there can be no Acceſſary, but all There can 


Og. in Treaſon, Petty Larceny. an e ; be no Ac- 
are Principals 3 e p y + 7 «T7 ſpaſs — eien fn 


Inſt. 183. : Higb Trea- 
| 8 | ſon or Treſ-. 
aſs ; and it ſeems agreed that whatever will make a Man an Acceſſary before in Felony, will make him 
a Principal in High Treaſon and Treſpaſs, as Battery, Riot, Rout, Forcible Entry, Forgery, and Petit 
Larceny; and wherever one commands another to commit a Treſpaſs, and the Treſpaſs is done accord- 
ingly, he ſeems to be as $7 of it as it he had done it himſelf; and he may be tried and found Guilty 
before the Trial of the Perſon who did the Fact. 2 Hawk. Pl. C. 310. cap. 29. S. 2. 


(D) Before or aſter, 


1. DRincipal was found Guilty of Manſlaughter, but Not, guilty of the 
Murder. The Court diſcharged all the Acceſſaries betore the 
Fact, becauſe to Manſlaughter none can be Acceſſary befure the Fact; bur as 
to the Acceſſaries after the Fa, they thall anſwer as Acceſſaries to the 
Manſlaughter. Mo. 461. pl. 645. Hill. 39 Eliz. Gooſe's Caſe. 

2. There can be no Acceſſary before the Fact in Caſe of Man/laughter, be- 
cauſe this muſt be on a ſudden Aﬀray ; tor if it be premeditated it is 
Murder. Reſolved Per tor. Cur. 4 Rep. 43. b. 44. a. pl. 9. Paſch. 39 
Eliz. Goff v. Bibithes. | 


(E) Chargd. How. 


I. HERE the Servant of a Man procures a Man to kill his Maſter, 

which he does, this is not Treaſon in the Servant, becauſe it 

1s only Felony in the Principal ; and where the Principal is only a Fe- 

_ the Acceſſary cannot be a Traitor, Br. Corone, pl. 118. cites 40 
8x; 

2. Two were indicted Quad ipſi talibus die & Anno Will. Nane Felon. 
ſcient. Latronem Domini Regis, apud D. receptaverunt & certa Bona, and 
declared who &c. ipſius W. ad Valentiam &c. in Cuſtod. ſua exiſtent. Vi & 
& Armis ceperunt & aſportaverunt. Per Cheiney, he ought to declare 
what Felony was committed, and alſo that he knew them to be Felons, and re- 
ceived them; for it ſhall be intended by thoſe Words, W. Wane ſcient. 
Felon. Domini Regis receptaverunt &c. that this Word ( cient.) ſhall 
have Relation to this Word receptaverunt, which is the Verb, becauſe Ad- 
verbium determinat Verbum; for it ought to be Sens ipſos talem Feloniam 
feciſſe regeptaverunt &c. vel hujuſmodi ; and the Priſoner was diſmiſs'd for 
the Inſuthciency of the Indictment. Br. Indictments, pl. 4. cites 7 H. 


6. 42. 
H h | 3. A 
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Acceſlary. 
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"Fi A Man was indicted of counter -feiting Money traiterouſly, and another 


was indicted, that he knowing thereof, traiterouſiy and feloniouſiy help'd, 
maintain d, and comforted the Principal, and the Principal was attainted. 
And per Brian J. in this Caſe, and of burning of Houſes, the Acceſſory 
ma 
— fre made Treaſon by Statute, as to write a Letter to burn a Houſe un- 
leſs he ſends 10 l. by _ a Day. And it was ſaid there, that it is certain 
that burning a Hou 


be Felon; becauſe thoſe Matters were Felonies at Common Law, 


e feloniouſly was Felony by the Common Law. And 


per Huſſey Ch. J. of Treaſon there is no Acceſſory, and one cannot be 


acceſſory teloniouſly ro a Treaſon. 


Goods, | 
3. If the Principal be erroneouſly attainted, whether by Error in Pro- 


Quad nota. Br. Corone, pl. 134. 
cites 3 H. J. 10. 5 


= (F) Forfeiture of What. 3 


1. IF it be found before the Coroner that J. S. Acceſſary to the Felony, fled 
for the Felony, he ſhall forfeit all his Goods as well as if he was 
Principal and fled, viz. of all Acceffaries at the Time of the Felony 
done; but contra of Acceſſary after the Felony ; by the Juſtices of both 
Benches. Br. Corone, pl. 198. cites 4 H. J. 18. | 
2. And if the Principal be attainted, and the Acceſſary acquitted, yet it 
ſhall be inquired if he fled for the Felony or not, as well as it ſhall be 
of the 1 if he was acquitted, by reaſon of the Forfeiture of his 
id. hy 1 


ceſs, or becauſe the Principal, being out of the Realm &c. or in Priſon, 
is outlaw'd ; yet it muſt ſtand good till *tis reverſed, and it is a good 
Record till then; and in ſuch Caſe, if the Acceſſary be attainted and 
executed, and after wards the Attainder of the Principal is reverſed, the 
Heir of the Acceſſary may either enter or have his Action; for by the 
Reverſal of the Attainder againſt the Principal, the Attainder againſt the 
Acceſſary is intirely defeated. 9 Rep. 119. a. b. per Cur. Trin. 10 Jac. 
in Ld. Sanchar's Caſe. ö 


. —_— 


S 


3 Arraignment of Acceſſary. In what Caſes. 


I. Man was indicted as Acceſſary by his Receipt of one A. who was 4 

| | Clerk Attaint, and pleaded Not Guilty; and the Court would 
not ſuffer him to be rry*d; tor it may be that the Clerk may make his 
Purgation after that the Acceſſary is hang d. Br. Corone, pl. 83. cites 15 
Aſſ. 1 3. | | 


2. If Principal and Acceſſary are, and both are indicted, per 


Corone, pl. 86. cites 22 Aſſ. 40. 8 
3. Where a Man is acquitted ſe Defendendo, it ſhall not 


Aſſ. 717. 


4 Contra where the Party is acguitted that he did not do the A : moe 
| | a the 


Bank, it 


is a good Plea for the Acceſſary to ſay that the Principal is dead, and pray 
Mainpriſe for hisD eliverance ; tor if the Principal be dead, or Hang d 


for another Felony, the Acceſſary is diſcharg'd. Quod non negatur. Br. 


be -inquir'd of 
the Abettors; for he did the Fact. Br. Corone, pl. 89. cites 22 


* 
— * 
5 


ht eo th, r * 4 nmr. 


Acceſſary. 


the Conſpirators ſhall be puniſh'd as Conſpirators. Contra where che 
party did the Act. Ibid. | 


5. Where there is Principal and Acceſſary of the Death of a Man, and 
the Principal is deliver'd to the Ordinery, the Accetiary ſhall not be hang'd. 
Per Juſticiarios. Br. Corone, pl. 101. cites 26 Atl. 27, | 
6. Principal and Acceſſary of Felony of the Death of a Man. The 
Acceſſary ſhall not be pur to the Anſwer before that the Principal be at- 
tainted, by which he was let to Mainpriſe. Br. Corone, pl. 117. (bis) 
o Aff. 8. 5 4 
"5. Alon upon the Statute de Muliere abautta cam bonts viri, The 
Defendant was vutlaw'd, and obtain'd Charter ot Pardon, and there were 
Principal and Acceſſary, and the Principal got the Pardon, and by this 
the Acceſſary had no Advantage, Ent was awarded to anſwer. Quere 
Cauſam? Ir ſeems ro me inaſmuch as all are Principals in this Caſe. Br. 
Corone, pl. 122. cites 42 Aff. 16. : | | 
3. o upon ſuch Outlawry where the Indictment is & inſufficient, yet the * The large 
Acceſlary ſhall be put to anſwer; but the Judge ought to have Diſcre- 8 
rionem & Aquitatem inde. Br. Corone, pl. 174. (175) cites 2 R. but the 


3. 21. 5 | other 
| Editions are as here. 
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9. If Principal and Acceſſary are, and the Principal is outlaw'd by S. C. cited 
erroneous Proceſs, the Acceſſary thall anſwer, and thall not reverſe the per Cur. and 
Outlawry by Plea ; for the Record is in Force till it be revers'd ; tor it held accord- 


is not Void, but Error. Br. Corone, pl. 194. (175) cites 2 R. 3. 21. 8805 11 
per all the Juſtices of B. R. | + hae 
| Mackally's 


Caſe ———S. C. cited, and S. P. reſolv'd, 9 Rep 119. a. b. Trin. 10 Jac. in Ld. Sanchar's Caſe.— 
2 Inſt. 184. S, P. 2 Hawk. Pl. C. 321. cap 29. S. 40. ſays that it ſeems agreed that ſuch Attain- 
der, while it ſtands unreverſed, is as ſufficient for this Purpoſe as if there had been no Error in it. 


10. If a Man be indicted, and acquitted I Charter of Pardon, Clerg y, Principal 
or forejuriug the Realm, or in any other manner, the Acceſſary ſhall not be and Acceſ- 
arraign'd; for where the Life of the Principal is ſaved by the Law, fary of fur 


_— Z Z 5 | 'Y | a Th 
the Acceflary ſhall go quit; per Thirn, Quod nota. Br. Corone, pl. 3 = 
18. cites 7 H. 4. arraign d, 
ä and pleaded 


Charter of Pardon of the King; and yet it was not allow'd for the Acreſſary; for this is no Acquittance, 
but is of the Grace af the King to pardon him, which proves much that he is Guilty, by which the Ac- 
ceſſary was compell'd to plead Not Guilty, at which Brooke <vonders ; for the Principal is not nor can- 
not be attainted, and therefore it ſeems that the Acceſſary cannot be arraign'd. Br. Corone, pl. 70. 
cites 3 Aff. 1g. But ibid. pl. 71. a Man was arraign'd of Felony, and took to His Clergy, and was ſent 
to the Priſon of the Biſhop, and was found Guilty by Inqueſt of Office; and the Receiver, viz, Acceſ- 
ſary, was not arraign'd, becauſe it is poſſible that the Principal, who has his Clergy, may make his Purga- 
tion, Cites 5 Aſſ. 5. But ibid. 137. Principal took to his Clergy, and the Acceſſary was arraign'd- 
and found Guilty. And per Townſ&nd, if the Principal has his Pardon, by this the Acceſſary ſhall go 
quit; and all the Juſtices in Effect ſaid that it is the common Courſe to arraign the Acceſſary in ſuch 
175 and if he be found Guilty he ſhajl be * hang'd, and is not like to the Cate of a Pardon. Cites 3 
"W454; 4 
* dS. P. Br, Corone, pl. 184. cites 4 E. 6. — 2 Inſt. 184. S. P. 


It. Altainder of the Principal at the Suit of the King, upon the IndiQ- 2 Hawk. Pl. 
ment, is not ſufficient to pur the Acceſſary to anſwer in Appeal at the C. 321. cap. 
Suit of the Party; tor the Principal is not attainred at the Suit of the 75 8. 3% 
Party, but at the Suit of the King. Quod nota, Br. Corone, pl. 19. e f 

tr | greed that 
Cites 7 H. 4. 2). & 25.— 2 Inſt, 184. S. P. | Attainder of 

3 : : | the Principal 

at the Suit of the King no ways helps the Proceedings againſt the Acceſſary at the Suit of the Party, 
& {ic e converlo. | | 


It. Appeal againſt 4, 2 as Principals, and 2 as Acceſſariet. The one 
Principal was outlaw'd, and the other came by Superſedeas upon Exigent, 
aud 


0 Acceſlary. 


and the Plaintiff pray d Exigent againſt the Acceſſaries. R. Hull, the one 
Principal, is not yet attainted, and they are appeal'd as Acceſſaries to 

both, and therefore it is no Reaſon that Ex igent ſhould iſſue againit 
* Br. Coro- them till the other Principal be attainted. Contra if they were appeal'd 
' ne, pl. 10. as Acceſſary of him only who is outlaw'd. Per Gaſcoigne, the one 
Brooke ſays Principal appear d, and therefore if they had appear d they ſhould an- 
11 ſwer; for chere is a Diverſity when the Principal appears, and the Pro- 
| cho held” ceſs is determin'd againſt him, and when he makes Default; for upon 
otherwiſe in Default of the Principal the Acceſſary thall not be compell'd to anſwer 
the 44 E 3. till the Principal be attainted; bur when the Principal appears, he ſhall 
7; _ be arraign'd, and the Acceſſary allo, and * one Inqueſt thall make an 
+ Br. Coro. End of all; for if he be acquitted of being Accetlary ro him who ap- 
ne, pl. 20. pears, yet the ſame Inqueſt all inquire whether he be Acceffary to the 
cites S. C. Other who is outlaw'd or not. Contra per Hulſ. and after the Parties 
| agreed. Br. Appeal, pl. 22. cites f ) H. 4. 36. 
S. P. For 13. Two were indicted of the Death of a Man, the one as Principal, the 
it is not Fe- Other as Acceſſary; and the Principal was found that he did it /z agfen- 
R dendo; by which the Acceſſary paſs'd quit, and was not arraigned. Br. 
and this, as Corone, pl. 33. Cites 9 H. $3 | 
1 that it is not Felony of Death. Br. Corone, pl. 80. cites 15 Aff. 7. 


* 3 
. [4 _ — 2 
\ 


- 


14. A Man was indicted as Acceſſary of procuring one to kill F. S. and 


becauſe they had no Record againſt the Principal, nor did not know if the 
Principal be acquitted or attainted, the Detendant went fine Die, be- 
cauſe the Fuſtices had ſent to the Fuſtices of Peace of the County where &c. 
| who certified that they had no Inditiment againſt the Principal. Br. Coro- 
ne, pl. 56. cites 9 E. 4. 48. „ 


15. In Appeal 7 Acceſſary, the Acceſſary appear d, and the Princi- 


al not; the Acceſſary ſhall anſwer, but Proceſs ſhall ceaſe againſt the Fury 
Fl the Principal comes, or be attainced. Br. Appeal, pl. 28. cites JH 


Br. Conſpi- 


racy, pl. 2. tainder, the Acceſſary is acquitted, and ſhall not have Conſpiracy, Br, 
cites S. C. Corone, pl. 5. cites 33 H. 6. 1. | FE „ tot: 
117, Where the Principal confeſſes the Felony, and takes to his Clergy, the 
Acceſſary ſhall be arraigned, notwithſtanding that e be given 
againſt the Principal. Br. Corone, pl. 157. cites 13 E. 4. 3. 
S. C. cited 18. Two were indicted, the one as Principal, the other as Acceſſary, 


Per Cur. 9 and the Principal was out law d, and the Acceſſary vas taken, and pleaded 


8 7 b. Not guilty, and was found Guilty, and hang d; and after the Principal re- 


ac. in Lord vers d the Outlawry, and was arraigned upon the Indictment, and found 
Yanchar Not gailty, and was diſmiſſed where the Acceſſary was attainted and 
E. 


1 hb where the Principal was acquitted. And ſo ſee where he reverſes the 


29. S. 42. Outlawry, yer he ſhall be arraigned upon the Indictment. Quod nora, 
ſays it ſeems Br, Corone, pl. 164. [165] cites 18 E. 4. 9. | | 


to have been 

generally always agreed, that after the Principal is attainted, whether after a Conviction by Verdict 
or Outlawry &c. his Death or Pardon &c. ſubſequent, will no Way avail the Acceffary, and cites this 
Caſe among others, S.. | 805 


19, Principal and Acceſſary were arraigned, and both found Guilty, and 
the Principal took to his Book before Fudgment. And by all the Juitices 
and Serjeants, except Huſſey, the Acceflary ſhall be diſmiſs'd. And by 


the Reporter, where the Principal confeis'd, and took to his Book, it 


was adjudg' d that the Acceſſary ſhall not be arraigned, hecauſe Jdg- 
ment was not given upon the Principal. Br. Corone, pl. 13 1. cites 3 H. 


7. 1. | 
29. If 


x. 2. 
16. Where the Principal dies or gets Charter of Pardon before his At- 


hang d before; and it ſhall be intended that che Acceſſary is not guilty 
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" Acceſlary. 121 
. 20. If the Principal is pardoned, or hath his Clergy, the Acceſlary 88 P. N 
not be arraigned ; tor it is a Maxim, that Ubi factum nul lum, ibi Fortia ingly, tho' it 
nulla; and Ubi non eſt Principalis non poteſt eſſe Acceſſarius; and none 8 
can be a Principal before he is adjudged fo by Law, either by Verdict, or Confer: 


Confeſſion, or Oatlawry ; and there being a Principal in Rei Veritate, is ſion; yet if 
not {ufficient ; and the accepting a Pardon, or pray ing his Clergy, is only it be before 


Argument of his Guilt, unleſs it be after Attainder; for then the Ac- Judgment, 
ey be arraigned, becaule it appears judicially, that there u 1 
ceſſary may be arraigned, ” J VE) re WAS 2 ſary ſhall be 


Principal. Reſolved. 4 Rep. 33. b. pl. 8. Irin. 32 Eliz. Syer's Caſe. diſcharg'd, 
| becauſe the 


Principal never was attainted, viz. that no Judgment was given againſt him for the Felony. 2 Inſt. 
_— frer the Principal had been tried and attainted for a Burglary, and then pardoned &c. and the Pardon 
allow'd, M. who was acceſſary after the Fact, was indicted for the ſame, and pray'd that ſhe might be 
diſcharg'd. But reſolved, that tho” where the Principal hath His Clergy, or is acquitted or pardoned 
before Judgment, the Acceſſary ſhall not be queſtioned; yet if thè Principal is attainted, the Acceſſary 
muſt anſwer, tho' the Principal be pardon d. Raym. 477. Mich. 34 Car. 2. Anon. 


— 


21. E. convicted for Horſe-ſtealing, and repricved after Fudgment, was 

again indicted for ſtealing another Horſe before his Attainder, and J. S. was 

indifed as Acceſſary before the F elony tor procuring ir. E. did not plead | 

his firſt Attainder, as he might, but confeſſed the ad Indiffment, and was 

executed; the Acceſſary was found guilry, and had the ſame Judgment 

as the Principal; but his Execution was reſpited, there being ſome Doubt 

whether he ought ro be arraigned as Acceſſary, ſince E. might have 

pleaded his former Attainder; and if ſo there had been no Principal in 

the 2d Felony, and by Conſequence no Accetlary, But the Judges 

were very clear in Opinion, that the Arraignment of the Acceſſary and the 

Convittion were good, ſince the Principal did not take any Advantage by 

pleading his former Attainder. Poph. 10). Mich. 38 & 39 Eliz. Eve- 

Ter's Caſe. % | 8 | 

22. In Appeal of Murder againſt B. as Principal, and C. as Acceſſary be- Cro. E. 549. 

fore, and D. as Acceſſary after the Fact, the Principal was found guilty of Gar my 

Manſlaughter only, and had his Clergy. Reſolved that the Acceſſary 8 So pk! tn 

ſhall be diſcharg'd, for till Judgment it does not appear judicially that the Court 
there was a Principal; and therefore they were all diſcharg'd. $9 if the held, that as 

Principal in his Arraignment had confeſs'd the Felony, and before Fudgment to the Ac. 

ol tain d his Pardon, or had his Clergy allow'd, the Acceſſary is thereby 2 22 
diſcharged. 4 Rep. 43. b. 44. a. Paſch. 39 Elz. Goff v. Bibithe & al'. Fact, they 
diſcharg'd, it being found that there was not precedent Intent to kill ; but that the PL eo 


ſhould anſwer; for every Appeal and Declaration therein includes as well Homicide as Murder, which 
the common Plea proves, viz. that he ſhould anſwer to the Felony and Murder Not guilty ; but be- 
cauſe he had hisCl:rgy after Conviction, and never was attainted, the Acceſſary was diſcharg d. 


U 


23. If the Principal dies before Judgment, or upon his Arraignment 
ſtands mute, the Acceſſary is thereby diſcharged. 2 Inſt. 183. 
24. If one was indiffed as Principal, and acquitted, he cannet after be 
indicted as Acceſſary before the Fact; but notwithſtanding ſuch Acquittal, 
he may be indicted as Acceſſary after the Fact; and the Reaſon is, becauſe 
he that commands or adviſes a Robbery, Burglary, or Murder, to be 
committed, is Quodam modo guilty of the Fact; and therefore if he bee 
found Not guilty of the Fact, being indicted as Principal, he cannot _ 
alterwards be tried as Accetlary before the Fact, becauſe by the former © * 
Verditt he is found not to be guilty of the Fact, which extends to all Guilt 
before the principal Fact committed. But an Acceſſary aſter is nor guilty in 
any Sort of committing the Fact, for it was done before he knew any 
thing of it; therefore if he be tried as Principal, and found Not guilty, 
he may after be indicted as Acceſſary after; for that is an Offence: ſubſe- 
quent to the committing of the Fact, and is for receiving the Felons, or 
after che Fact done; which is an Offence of another Nature. So are the 


122 Acceſſary. by 


Books 2y Aſſ. pl. 10. 8 H. 5. 6. J. And fo have the Precedents upon 
Examination always been at Newgate Seſſions. Kelyng. 26. 
25. Where the Principal is not attainted, but diſcharg'd by being 
burnt in be Hand only, the Acteſſary to him after the Fact ought to be diſ- 
charg'd without burning in the Hand, or being put to his Book, altho* he 
was convicted of the Ottence, becauſe he ought not to be condemn'd but 
where the Principal is attainted; whereas in this Caſe he was only con- 

* vifted ; Per Berkley and Crooke J. being only in Court; and fo revers'd 

a judgment. Cro. C. 566. pl. 3. Hill. 15 Car. B. R. Stevens's Caſe. 


5 
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) Pleadings by Acceſſary. 


A Cceflary was indifed of receiving of N. N. who was ontlaw'd of Fe- 
 Jony ; to which he ſaid upon his Arraignment, that notwith- 
fanding the Indictment ſays that W. N. is outlaw'd of Felony, yet becauſe the 
Court is not aſcertain'd if be was outlaw'd in Fatt, or not, he demanded Fude- 
ment if be ſhall be compelFd to anſwer, by which he was ſpared upon 
Surety ; and becauſe no Ourlawry of it was found he went quit. 9 
nota; for Outlawry is Matter of Record, which cannot be properly found per 
Pais by Indi ment, bur ought to appear of Record. Br. Corone, pl. $7, 

cites 22 Afl. 55. | hats | 
2. Ir is a good Indictment, that F. N. knowingly received W. and C. 
outlaw'd of Felony, and there J. N. may plead that No ſuch Record of Out- 
lawry, and pray Allowance, and to the Felony Not Guilty ; for he ought 
to plead over to the Felony, per Bingham; to which Yelverton ]. 
agreed that he ought to plead over to the Felony. Br. Corone, pl. 149. Cites 

8 E. 4. 3. 

8. C. cited _ a of the Death of his Brother brought againſt V. E. 
by Williams de M. as Principal, and E. as Acceſſary, the Acceſſary pleaded 
J. Bulft. 74- Nut tie] Perſona in rerum Natura as N. E. at the time of the Writ 
brought, or at any time fince ; and the Truth was his Name was T. E. 
and not W. E. Ir was held, that if there was ſuch another Perſon as V. 
E. yet if he was not of M. or if he was dead 2 bo the Writ brought, that 

it is good. D. 348. b. pl. 14. Hill. 18 Eliz. Howel v. Forteſcue. 


For more of Acceſſary in General, See Þale's Þiſt, of Pl. C. and 2 
Dank. Pl. C. and ſee Tit. Clergy, and other proper Titles. 


* Fol. 128. ; | Accord. 


* tw A „ * 


(A) What Accord ſhall be a Bar of Adios. 


1. A NAccotd that whereas the Marriage of the Son of J S. (one ot 


al Parties) was worth 500 l. the other ſbould give bur yoo 1. 
d Banger Per quod 100 I. was abated in Satisfaction of all 
Treſpaſſes, this is a good Bar. Dubitatur, 16 E. 4. 2. 


2. In 


* 


Accord. 8 123 


An an Action it is no good Plea in Bar that it was accorded Fic. i 
o- — the Dlaintiff, that it he did his Endeavour ſo that he gy 4% t. 
might make an Accord between the. Plaintiff and J. S. for a Treſpaſs — pl. C. 5. ö. 


laintiff had done to J. S. (then æc.] and alleges that he Arg. in Caſe 
my . eavour, ſo that they were agreed; for this ts not any Sa- ot pplger 


v. Fogatla 
* + Accord, I. ; p. 
Un 5 O : Wy ans on 
But tis a good Bar if he ſays, that he did his Endeavour per Fink tit. 
duda they didaccordat his own Colt. 13 Þ. 6. Accord, x. Accord pl 


Pl. C 5. b. in Caſe of Reniger v Fogaſſa cites S. C. 


4 In an Action upon the Stat. of Rich. 2. if the Defendant faith Fitzh. tit. 
that alter the Entry an Accord was made between them chat the 3<cord, Þ! 
Plainriff ſhould re- enter into the Land, and that the Defendant ſhould ? C. 


, RY | ” : — gr. Ac. 
deliver the Evidences ot the Plainritt ro the Plaintiff; this is not an r . 4 


| W P cord, p 
k the Action, for the Oeltvery of the [laintiff's own Evidenceg cite S. C 
_ — Satislaction of the tortious Entry. 9 EDw. 4. 19 Curia. 224 fays the 


f x : Defendant 
ought to ſay that the Plaintiff was ſeiſed of the Land at the Time of the Delivery of the Evidences; for 
otherwiſe they will be of no Advantage to the Plaintiff. Cro. E. 194. in pl. 8. cites 8. C. 

The Amends on bt not to be of a thing @hich is the Party's own, as Re-delivery, or Reſtitution of his 
own proper Evidence. Per Manwood and Dyer. D. 356. pl. 39. in Caſe of Onely v. the Earl of 


Derby. | | | 
5. Bur otherwiſe it is if he ſays that the Accord was that he ſhould Br. Accord, 


deliver certain Evidences concerning the Land to the Plaintitt, and that E y Cites 
he deliver d them accordingly ; this is a good Bar if he makes Title Pics 75D 
to the Evidences- 9 Edw. 4. 19. . 


cord, pl. . 
| "7 g ; cites S. C. — 

Per tot. Cur. he ought to ſbecy what Evidences in certain; for per Choke and Danby, 

proper Evidences of the Plaintiff it is no Satisfa&ion. br. Accord, pl. 1. cites S. C. 


if they were the 


6. But the Delivery of the Evidences muſt be after the Plaintiff's And & it 


Entry into the Land, otherwiſe tis not any Advantage to him. 9 Ed, 1 . 
4. 19. ; | | per Choke, 


| the Plaintiff 
may traverſe the Accord or the Delivery at his Pleaſure. Quod nota bene. Br. Accord, pl. 1. cites S. C. 


Br. Traverſe per &c. pl. 126. cites S. C. | 


n an Action of Treſpaſs for raking his Beaſts, it is not any! Plea 8. G ciced 
that Accord was that the Plaintiff ſhould have the Beaſts again, 2 Roll. Rep. 
tor this is not any Satisfaction, 9 Edw. 4. x9. 17 Jac. B. R. 


| 3 8 in Caſe of 
Covill and Geffery, and agreed by Doderidge and Haughton J. But Doderidge ſaid that if it had been 


agreed in this Cale of 9 E 4. that the Defendant ſhould carry the Goods {or drive the Cattle] to a cer- 
tain Place, ſo as the doing it would be chargeable to him, theh the Conſideration would. be good. 


8. An Accord that each of them ſhould be quit of Actions againſt the * Per tot 

other is not good, becauſe tis not any Satisfaction. 75 Edip, 4. 8. Cur. exccpr 

b. 11 b. per Curtam, Dill, 1650. between + Davies and Okebam, ad- H, cn. ; 
judged, won a Demurrer in an Action upon the Caſe for Wordg, 1's 
and ſuch Accord pleaded in Bar. Intratur Dich. 1650. Rot. 55). S.P. in — 

Si the Plainti 

and Defendant being indebted to each other, the Defendant upon ſuch Agreement offer'd to wage his Law, 
and Anderſon and Periam J. doubted much if he might; for an Accord without Satjs/ ation is no Plea, and 
Debt cannot be diſcharg'd by Parol, but Rodes ſaid that it is good by Cnſent of the Parties, and ſo ſaid 
ſome Serjeants, and Fenner cited 11 R. 2. tit. Bar. 242. where a Man had Rent by Way of Retainer ; and 


Rodes cited 22 H. 6. and 37 H. 6. Payment by Way of Retainer. Goldsb. 80 pl. 17. Hill, 30 Elia. San- 
derſon's Caſe. + , | | 


In the Caſe of Davis v. Ockham, Sty. 245. the Defendant pleaded an Accord between him and the 
Plau. 8 the Plaintiff had done a Treſpaſs alk him, the one Treſpaſs ſhould be ſet 
againſt the other. The Plea was held not good, per tot. Cur.. And Judgment for the Plaintiff, Nißi. 


9. Put 


good Plea 2 Pot of Wine in Satisfaction of Actions. Contra 15 Edw. 4. 8. b. 
in Treſpaſs, 11 h. Curia. . har, 
"Plaintiff ac- - 5 


. Forgiveneſs tratur Trin. 14 Car. Rot. 728. 


Knees, and that then the Plaintiff ſbculd releaſe all Action for the ſaid Words, and the Defendant made the 
Submiſſion accordingly ; whereupon the Plaintiff immediately xeleaſed and diſcharged bim. Judgment Si Actio. 


— 7 


ble Wax, and he deliver d corrupt and mixt Wax, which the Plaintiff accepted; this ſeem'd a good Bar, 


- ——Firzb, tiff has not any Remedy for it. 6Þ. 7. 11 b. Curia, O. o Com. 6 
un. Accord, 75. 26 D, 19 Eltz. 356: 39 16 Edw. 4.9. 17 Edw. 4.3. 


pl. 4. cites 
Ne 


Jes ge 3. the other, pet this is not any Bar of the Action, becaule the jiaintif 


7 124 Accor d. | 


1. agreed. 2 Roll Rep. 96. 5 rin. 17 Jac. B. R. Covill V. Geftery ——— Nels. Abr. tit. Accord, pl. 7. 
bh that the Plaintiff had Judgment, but it ſeems a Miſtake, VEE in | 


S. F. B. Ac- 11. An Accord is not any Bar of an Action unleſs it be executed, 
cord, ge becaule the Plaintiff hath not any Means to recover that which he 
Accord Ought to have by the Accord. F 


v. Barber. 2 Jo. 158. S. C. and S. P..-—— But in Trover for a Waſtcoat, the Defendant pleaded 


bave his Remedy, and cited the Caſe of Caſe v. Barber, Raym. 450. and 2 Jo. 158. ſed non al locatur. 
And the Court diftinguiſh'd between Arbitrement and Accord, that Arbitrement be pleaded with mu- 


br Ac- 12. In ant Action tis not any Plea that it was an accorded be 


cw % LAY 2 * 4 
* 


n e £2; 9: Bur it ſeems it is a good Accord that each give the other 


cepted of the Defendant a Pottle of Wine in Satisfaction Br. Account, pl. 9. cites 34 H. 6. 43. 


. XxX 
& 


In like Caſe, 10. In an Action tipon the Cafe tor ſcandalous Words, if the De- 
the Defen- fendant pleads that after the Words ſpoken the Plaintiff ſued the Oe⸗ 
dan pleaded fendant in the Military Court before the Lord Parſpall, where ic 
aerced che Was order d by the Court, with the Allent of the Plaintiff and De- 

fendant fenDant, in Diſcharge of this Sutt, and of all other Differences be⸗ 
ſhould confeſs teen them, that the Defendant ſhould make a Submiſſion in Writing 


eo the Plain- in a Place appointed, and before certain [Perſons cc. and avers that 
2 0 Tn 'he a i accordingly. Mich. 14 Car. B. R. between 7e/2p and Peg- 
1Yrong and ham, àdjudg d upon a Demurrer. But nota, that the ]laintiff tra- 
ſ-owld at bers d the ſatd Order, and the Oetendant demurr'd. But the Court 
gave not (*) Judgment upon this, but becauſe this Order is not 


3 any Satisfaction as to the Oamages, but in Point of Honour. Jn- 


* 


upon bis , 


Tt was moved that asking Forgiveneſs is not ſufficient Confideration, which Doderidge and Haughton 


ought to be 4 | 
Satisf aion in Fact; and it is not ſufficient to ſay that he Fer*'d to him the Money &c. Br Accord, pl. 
5. cites 5 E. 4. 7. An Accord is not Executory Ad Liem futurum, but ought to be executed before 
the Action brought, and the Party at the Day inn way refuſe to accept the Amends agreed upon. 
Per Man wood and Dyer. D. 3 59. pl. 39 cites 17 E. 4. 8. 

But if an Accord is executed, tho' it be deceitfullh, as where it was to deliver good and merchandiza- 


and that by the Plaintiff's own Acceptance, tho' it be not to the 100th Part of the Value, the Injury is 
diſpenſed with. D. 75. a. b. Mich. 6 E. 6. B. R. Andrew v. Boughes. | 

| o' in Peyto's Caſe and formerly, it hath been held that an Accord cannot be pleaded unleſs it ap- 
pears to be executed, yet of late it hath been held that upon mutual Premiſes an Action lies, and conſe- 
ny there being equal Remedy on both Sides, an Action (Accord) may be pleaded without Execution 
as well as an Arbitrement. Arg. to which the Court agreed. Raym. 450. Trin. 33 Car. 2. B. R. Caſe 


wt 


2 Promiſe to pay 26s. and that thereupon the Defendant agreed to diſcharge him &c. and laid mutual Z 
Promiſes to perform &c. Upon Demurrer it was inſiſted to be now ſettled that the Parties may have Ac 
tions upon mutual Promiſes; this Accord may be pleaded tho' not executed, becauſe each Party may 3 


tual Promiſes of Performance, tho the Plaintiff has not perform'd his Part, yet he ſhall maintain his 
Action; becauſe an Arbitrement is like a Judgment, and a Remedy lies upon it; but upon Accord no 
Remedy lies; and the Books are ſo numerous that an Accord ought to be executed, that it is now im- 
paſſible to overthrow them all. But had it been a new Point it might be worthy Conſideration, And 
Judgment for the Plaintiff. Ld. Raym. Rep. 122. Mich. 8 W. 3. Allen v. Harris. 


Cord, pl. 3. "tween them that the Defendant ſhould give a certain Sum ro the Plain- 


1 tiff at a Day, which is not yet come, in Satisfaction, becauſe the Plain 


* Br. Ac- 13. So if an Accord be to do two Things, and he does one and not 


8r. TreſpaG, hug nut any Remedy for that which is not perform d. 6 i, my 6.1 


2 —— —_— 
9 


Accord. "I 


Curia, 10 H. 7. 23. Coke 5. 11 b. D. 19 Eltz. 356. 39 Coke 9. pl. 279. cites 
Peyto 76. b. He | | | 1 | In Treſpaſs 
upon 5 R. 2. the Defendant accorded that he ſhould pay te Plaintiff 6 d. and give him Counſel erben he re- 

uired it, and ſaid that he had paid the 6 d. But by Townſend J. you do rot (ay you have given Gunſel, and 
"oncord ought to be executed, and it is not like * Arbitrement, on which Debt lies for the Sum award- 
ed, which does not upon Accord. Bur the other Juſtices were in diverſe Opinions, becauſe Requeſt [ball 
be of the Counſel. Br. Accord, pl. 7. cites 17 E. 4. 2. Eur Brooke ſaid, that the Law ſeem'd to be with 

ſend. 3 8 5 ; 
3 Accord muſt be ſull, perfect, and compleat ; for if divers things are to be perform'd by the Accord, 
the Performance of Part is not ſufficient 5 bur the Wu hole ought to be perform d. Reſolv'd 9 Rep. 99. b. in 
eptoe's Caſe. and ſays that with this agrees 17 E. . 2. b. 6 H. 7.10. a. and Pl. C. 5, a. F. 

per Manu ood and Dyer. D. 3 56. pl. 39. Paſch. 19 Eliz in Caſe of Onely v. the Earl of Derby, cites 
: I is no Concord unleſs all things are dene; per Doderidge J. 3 Bulſt. 325. cites 6 H. 7. 11,—Cro. 
C. 193. Simonds v. Dewdſworth. Nor is it binding in Equity. Chanc. Caſes, 302. Mich. 29 Car, 
2 Butcher v. Hinton. Heath's Max. 59. cites S. C. 

* . P. Br. Accord, pl. 3.cites 6 H. 7. 10. S. P. Accord, pl. 5.cites 5 E. 4. 7. 


14. Jf an Accord be that the Oefendant thall do a certain thing at a But the A- 
Day to come in Satisfaction of the Action, if he per forms it at the Day, greement 
this is a good Bar of the Action, tho it was executory at the time of 22, to do 


the Accord made, inalmuch as he hath accepted it in Satiskaction. hogan poll 


69. 7, 11 b. n c is not good. 


But an Ar- 
bitrement to that Purpoſe is good. Br. Treſpaſs, pl. 59. cites 6 H. 7. 10, 


15. * Tf by an Accord Monies are to be paid to the Plaintiff in If the Thing 
Satisfaction of Treſpaſs, tis not any Plea in Bar of the Action e 2% 
that he render'd it to the Plaintiff accordingly, and he refuſed it. Day Ck 
I7 Edw, 4 8. Curia. 16 Edw. 4. 8. b. Agreed. | Tender and 


X Refuſal is 
not ſufficient without actual Satisfaction and Acceptance. Reſolv'd. 9 Rep. 79. b. in Peytoe's Caſe. 
In Treſpaſs for entring a Houſe, and continuing Poſſeſſion, the Defendant pleaded an Accord to give 
a Judgment in the Sheriff 's Court, and pay 50s. and that he gave the Judgment and render'd the 50 s. 
but adjudg'd for the Plaintiff upon Demurrer. 2 Keb. 534. pl. 49. Trin. 21 Car. 2. B. R. Hall v. Sea- 


bright. Sid. 428. pl. 13. S. C. but 8. P. does not appear. Mod. 14. pl. 41; S. C. but S. P. does 
not appear. * Br. Accord, pl. 5. cites 5 E. 4. 7. | 


16. So it is no Plea that he is ready to pay the Money, but he Accord 
otigyt to ſay that the Plaintiff is ſatisfied, 30 Þ,6.4 og wo 


| ſound in Sa- 
tisfaction. Roll Rep. 27. in a Nota at the End of the Caſe of Lane v. Mallory. — 8. P. Pl. C. 5, b. 
Arg. in Caſe of Reniger v. Fogaſſa. Cro. C. 193. pl. 3. Trin. 6 Car. B. K Simonds v. Mewdſ- 
worth, S. P. fe | 


17. A. leaſed to B. for Years, rendering 101 Rent a Year, with Clauſe of 
Re-entry, and afterwards it was agreed by Parol that B. ſhould board A. 
for the Rent, A. demanded the Rent, and enter'd, and B. re-enter'd. 
A. brought Treſpaſs. B. pleaded the Leaſe, and the Defendant [ Plain- 
tiff] pleaded the Re-entry, and the Plaintiff [Detendant] pleaded: the 
Agreement by Parol, and a good Replication. Br. Accord, pl. 11. cites 

E 3. 24 
g 18. In Treſpaſs the Defendant pleaded Accord after the 'Treſpaſs, that 
the Defendant ſtould give the Plaintiff 2 Partridges in Satisfatiion of the 
Treſpaſs, and he ſaid that he had given the 2 Parrridges accordingly ; 
and a good Plea, tho' he did nor ſay that he had given them in Satisfaction 
of the Trefpaſs &c. Br. Accord, pl. 4. cites 4 E. 4. 45. 5 3 

19. In all Caſes where Arbitrement is a good Plea, Accord with Satiſ- 
faction is a good Plea. 6 Rep. 44. a. cites 6 H. J. 10. a. X 
20. In Waſte the Defendant pleaded Accord, that he ſhould repair the 
Flood. gates of the Mill which he had made, and no Plea; for in Action 
perſonal or mixt, Accord is no Plea, and this by Judgment. But Quære 
it it be a good Accord, inaſmuch OR OT to be Satisfa7ion - the 

| ain- 
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Plaintiff, which it cannot be to do what is his proper Duty to do. Br. Ac- 
cord, pl. 13. cites 11 H. J. 13. and fays the fame Caſe was argued again 
13 H. 7. 20. but not adjudg'd ; but that the beſt Opinion was there that 
it is no Plea. | 

21. In Treſpaſs of Gcods taken, the Defendant ſaid that he put them 
into his Houſe, and becauſe the Plaintiff owed him 20 l. it was accorded be. 
- tween them that the Defendant fhould keep them till paid; Judgment &c. 
and the Court held the Plea good, quod nota, tho' without ſhewing the 
| Cauſe of the Debt. Br. Accord, pl. 2. cites 21 H. 9. 1g. & 14 

S.P.reſolv'd. 22. By the Rule of the Common Law a Right or Title, which any one 

9 Rep 79 b. has to any Land or Tenements of any Eftate of Inheritance or Franktene- 

"= Peytoe 8 a 2 | 

Cafe. ment, cannot be barr'd by Acceptance of any manner of Collateral Sa- 

8 tis faction or Recompence. Reſolv'd. 4 Rep. 1. Mich. 14 & 15 Eliz. 
Vernon's Caſe. 7k ©; 5 | 

23. The Thing accorded to be given for Amends of any Tort or In- 

jury oug ht to be ſome Charge to the one Party, and Commodious and profitable 

to the other; Per Mounſon and Dyer. D. 356. pl. 39. Paſch. 19 Eliz. in 
Caſe of Onely v. the Earl of Derby. ws 

| 24. The Amends ought to be made in the Life of the Treſpaſor, and not 

by his Executors or Heir; per Manwood and Dyer. D. 356. pl. 39. 

| in Caſe of Onely v. the Earl of Derby. h | e 

In Debt 25. In Debt on Bond, oondition'd to pay 111. on February the 12th, the 

„ wk — Defendant pleaded an Accord the 8th of February, that if. he paid 81. upon 

Sum to be the ſaid 12th of February he would accept it for the Payment of the 111. and 

paid is cer- pleads a Tender at the Day, & Uncore Priſt. But this being but a Con- 

tain, there cord, which is no Plea in Debt without Wes ans bo was adjudg'd for 


a leſſer Sum the Plaintiff. Cro. E. 193. pl. 6. Mich. 32 & 33 Eliz. B. R. Taſſal v. 
cannot be Sh | 

tisfaction of | 

a greater. Per Curiam obiter 4 Mod. 89. Paſch 4 W. & M. B. R. 


0 


26. In an Indebitatus Aſſump/it for 508. the Defendant pleaded a Con- 
cord, after the Aſſumpſit, to give the Plaintiff” 15 5. Parcel of the 508. and 
the 35 5. Reſidue the Plaintiff ſhould receive in Hats, and alleg*d the Pay- 
ment of the 155. and that he was always ready to pay the Reſidue in Hats. 
Adjudg'd for-the Plaintiff; For ic being a Concord executory in Part, it 
can be no Plea, becauſe a Concord is always to be 1ntirely executed, and 
not to be executory in any Part, and cited 6 H. J. 9. Cro. E. 305. pl. 

4. Mich. 35 & 36 Eliz: B. R. Rayne v. Orton. | 
But where 27. In Waſte the Plaintiff counts that B. infeoff*d C. in Fee to the Uſe of 
Land is to B. for Life, and after TE her Daughter for Life, and that B. died, and E. 
2 Wrir 2 took the Defendant to Husband, who did Waſte, and then E. died, and after 
' Waſte, it ber Death this Action was brought. The Defendant pleaded in Bar a 
may perad> Concord and Satisfaction, viz. That C. the Feoffee gave and deliver d hin 
. the Deed of Feoffment to Uſes, whish he deliver d to the Plaintiff” in Satiſ- 
Per Cur Faction & the Waſte &c. Reſol vd per tor. Cur. to be a good Bar, admit- 
Thid. cites ting the Action to lie; for Damages only are to be recover'd, and not the 
11 & 13 H. Place waſted ; and in this Cafe the Deed did not belong to the Ceſty que 
* 1 Uſe, but to the Feoffees by the Common Law, and the Statute does not 
— tranter it to him. Cro. E. 3 56. pl. 15. Mich. 35 & 36 Eliz. C. B. Sache- 

Se Wa ſte, Verell v. BagnolIl. 
(B. a. 3) pl. 30. and the Notes there. 


28. The Heir in Reverſion brought Covenant againſt Executor of 7. 
nant for Life, for nut repairing &c. who pleaded that Teſtator died the 
1 9th of March, and that after Teſtator's Death, viz. 22 Mar. concorda- 
tum &c, fuit between then, that the Defendant ſhould quietly quit the Po- 


ſelſion 


* * 
s * « . * 
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ſellon to the Plaintiff, and that in Conſideration theregf the Plaintiff” ſhould 
diſcharge him 0 the Breach in not repairing ; and that afterwards, viz. 25 
Mar. he quietly quitted &c. But adjudg'd for the Plaintiff; for Fenner 
held the Concord void, as not being any Recompence ; the Executor 
having #0 Intereſt, but only a Licence in Law, to enter into the Houſe and 
carry away the Goods, and ſo the Agreement to quit not material. And 
Yelverton and Crook J. held the Plea not good, becauſe the Time of quit= 
ting Was uncertain ; and tho' the Defendant ſhew'd that he really did quit 
within 5 Days after, yet this will not aid the firſt Uncertainy, and the 
Concord ſhould have ſix d a certain Time for the quitting, if he would take 
Advantage of ir. And by Williams J. the Time ot quitting being inde- 
finite, the Defendant oui ld have ſpeun an immediate Execution thereof, viz. 

that he quitted inſtantly. But all 3 beſides Fenner agreed, that if the Plea 
as to the Time of quitting had been certain, and been executed accord- 
ingly, it had been good ; for tho” the Action be grounded upon the Deed, 

yet it is only to recover Damages. Yelv. 124. 125. Paſch. 6 Jac. B. R. 
Sanford v. Cutcliffe. . 

29. Where the Condition by Deed, by the original Contract of the 
Parties, is to pay Money, there by Accord between the Parties, any other 
thing may be given in Satisſ action of the Money; but if the Condition is in 
200 Quarters of Wheat, on Condition to pay 20 l. an Accord to give a Horſe or a 
Gold Ring in Satisfaction thereof, is good; but it the Obligation be 12 100 
Ouarters of Wheat, to pay 50 Quarters, he cannot give Money, or other 
thing in Satisfaction thereof, becauſe the Contract originally was not for 
Money, but for a collateral thing. 9 Rep. 79. a. Mich. 9 Jac. C. B. Per 
Cur. in Peytoe's Caſe. 

30, In Covenant upon an Indenture, the Defendant pleaded a Concord, Cro. Jo. 304. 
that he ſhould pay the Plaintiff 121. in full Satisfaction and Diſcharge of pl. 6. Sal⸗ 
the ſaid Covenant, and of all other Covenants in the faid Indenture; and Bradſha 

| 3 n I aw, 
that he paid, and the Plaintiff accepted the ſame accordingly ; but upon S. C. accord- 
Live thereupon, it was found for the Plaintiff, and Damages aſfefod, ingly. 
and Judgment accordingly. 9 Rep. 60. Trin. 10 Jac. B. R. Brad- When a C- 


venant is 


ſhaw's Caſe. broken, the 

þ 2 | Action is 
not founded meerly on the Specialty, as if it were a Duty, but ſavrurs of Treſpaſs; and therefore an 
Accord is a good Plea to it, and ends in Damages. Agreed, All. 39 Hill. 23 Car. B. R. Arg. by 
Counſel and Court, in Caſe of Eeles v. Lambert. As where the Covenant is brought for Default 
of Reparations, tho the Action be founded on the Deed, yet it is mixt with Tort for which Damages 
ſhall be recover'd. 9 Rep. 79. b. ſays. that in this Caſe Accord with Satisfaction was adjudg'd a good 
Plea in Bar, Paſch. 3 Jac. in Caſe of Eden v. Blake. Accord is a good Plea to a Covenant to pay 
a Sum certain. Per Cur. 2 Keb. 51. pl. 7. Trin. 18 Car. 2. B. R. in Caſe of Outram v. Rolſton. 


31. In Action for Words, the Detendant pleaded that the Plaintiff had 
agreed to accept 3 Fugs of Beer from him in Satigfactiou. The Plaintiff de- 
murr'd, becauſe he did ot ſhew that the ſame was paid or tender d by the 
Defendant ; and therefore the Plaintiff had Judgment. Sty. 452. Paſch. 
1655. Trevanion v. Penhallow. . | 

32, In Debt on Bond for Performance of Covenants, the Defendant 
pleaded, that it was agreed between the Plaintiff and him, that Defen- 
dant ſhould grant an Annuity out of certain Land for Lite, in Diſcharge 
of the Bond; and that he had granted the ſame accordingly, and the 
Plaintiff accepted it in Diſcharge of the Bond &c. but adjudged for the 
Plaintiff; for it is but a Concord and verbal Agreement, which can 
never be a Diſcharge of a Specialty. Cro. J. 649. pl. 19. Mich. 20 Jac. 
B. R. Noyes v. Hopgood. ; a 

23. In Covenant, the Breach aſſign'd was in not paying 8 J. a Year, 
and not purchaſing Lands worth 100 l. the Defendant pleaded an Ac- 
cord that he had paid Part, not ſaying how much, and that for the reſt the 
Plaintiff was to enter and take the Profits of certain Lands, and tender d an 


Iſſue that he had perform'd and paid. Upon Demurrer it was objected co 
rac 


” 
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when join'd with other things uncertain. But this Accord not mention- 
ing what Part in certain he had paid, they conceiv'd it void. 2 Keb. 
51. pl. J. Trin. 18 Car. 2. B. R. Ontram v. Rolſton. ao 
35. In an Indebitatus Aiumplir, the Defendant pleaded an Accord 70 
pay Money to a Stranger, and avers Part paid, and a ſpecial Promiſe for the 
reſt. The Plaintiff demurr'd, becauſe not executed. It was objected, 


that there being ſufficient Remedy, it is well enough; and cited ) E. 4. 


24. and Pl. C. 5. Sed non allocatur; for tho' an Obligation for the Mo- 

ney be ſufficient, as being a Payment yet a Promiſe is not, unleſs the 

Agreement was, that he promiſed to pay; and Judgment for the Plain- 
8 tilt. 2 Keb. 332. pl. 50. Hill. 16 & 20 Car. 2. B. R. Bree v. Sayler. 
Mod. 69. pl. 36. In Treſpaſs &c. the Detendaat pleaded an Accord between him and 
20. ſeems to the Plaintiff, viz. that he ſhould pay the Plaintiff 3 1. and ſhould undertake 
1 ud as to pay the Attorney's Bill, and averr'd that he had paid the 3 l. and was al- 
mention the Ways ready to pay the Attorney's Bill, but he never ſhew'd him any. It was 
Attorney's argued, that here the Accord is executed; for the 3 1. is paid, and the 
Bill. —2 Agreement is not to pay, but to undertake Payment of the Attorney's 
nog yr Bill, which he has done; and that upon his undertaking, the Plaintiff 
tho the Plea or the Attorney may have a Remedy. Bur the Accord not being exe- 
was, that he cuted, Judgment was given for the Plaintiff. Raym. 203. Mich. 22 Car. 


e e 2. B. R. Cock v. Honeychurch. 

the At- | , . . . 
Lax Herd Bill, yet Per Cur. this Promiſe, or any thing in Action, is no Accord, as to pay and releaſe, 
| becauſe on Refuſal the Party cannot compel the Releaſe ; but this might be pleaded by way of Diſ 
charge, but not in Bar, unleſs he had averr'd he had paid the Bill | „ 


37. In Indebitatus Aſſumpſit, Defendant pleaded an Accord 70 pay 101. 
and deliver SUR Stockings, which was paid, and that he was ready to deliver 
the other; and that the Plaintiff accepted the Defendant's Promiſe in Satis- 
faction. Upon Demurrer the Court held it no Plea, not only becauſe it 
is not executed, but becauſe there is only an Action given, and that is no 
Satisfaction, any more than one Bond againſt another; judgment for the 

25 Plaintiff. 2 Keb. 85 1. pl. 104. Mich. 23 Car. 2. B. R. Brown v. Wade. 

For after it 38. One Promiſe may be pleaded in D:/charge of another before Breach, 

is broken it but after Breach it cannot be diſcharged without a Releaſe in Writing. 2 

is a Debt. "pr g 

Mod. 206. Mod. 44. Trin. 2) Car. 2. C. B. Milward v. Ingram. 

S. C. 39. In Aſſumpſit for Wares fold laid ſeveral Ways, the Defendant plead- 
ed an Agreement 70 pay 91.and ſuch Sum as Mr. Liveſay ſhould tax for Coſts, 
in Satisfaction 2 all Matters between the Parties, and alleg'd mutual Aſ- 
ſumpſit to perform it, and then ſhew'd the Taxation and Notice thereof, 
and Tender of the 9 1. and the Coſts, & Uncore Priſt. The Plaintiff de- 


murr'd generally, and reſol ved Per Cur. That if Aion be not given 


upon mutual Promiſe at the Time of the Aſſumpſſt, ſuch Aſſumpſit is no Bar 
to the prior Action. And Judgment for the Plaintiff Niſi. 2 Jo. 168. 
Mich. 33 Car. 2. B. R. Witham v. Tay lor. 
40. In Debt againſt Executor upon a Bond enter'd into by Teſtator 23d 
March 14 Car. 2. Defendant pleaded a Concord 30 April, 31 Car. 2 thai 
Defendant ſhould give the Plaintiff new Security for this Debt, and anot he- 
upon another Bond; and that he being the Executor of the Obligor, and 
the Perſon with whom the Concord was made, gave the Security accord- 
ing to the Concord, by a Bill ſeal d by himſelf. Upon Demurrer Judg- 
ment was given Per tot. Cur. for the Plaintiff; for one Bond giyen in 
Satisfaction of another is no Diſcharge, whether given upon Concord or 


not, and the Concord cannot mend the Matter; and yer here the new 


Bond binds him de Bonis Propriis, whereas by the firſt Bond he was only 
bound de Bonis Teſtatoris. 3 Lev. 55. 56. Mich. 33 Car. 2. C. B. 
Lobly v. Gildart. | | | | 


41. In 


the Plaintiff, that Accord is no Plea, but Curia contra held that Accord 
is a good Plea to a Covenant to pay a Sum certain, or an Obligation 
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Accord. 
41. In Covenant on an Indenture in which Deſendant covenanted to per- 


mit the Plaintiff to receive lood, per Annum Rent, Part of which was to £0 
in Satisfaction of a Debt, and the Reſiduue to be paid to the Defendant, and 


_ alfign'd a Breach in diſturbing him to receive the Rent. The Defendant 


pleaded an Accord between them that each ſhould deliver his Part of the In- 
denture to T. F. to be cancelPd, and that each fhould be diſcharg'd of all 
Actions upon the ſaid Indenture; and averr'd that he deliver'd his Part 
&c. and upon Demurrer this was adjudg'd ill, becauſe Accord is no 
Plea. unleſs executed on both Sides. 3 Lev. 189. Mich. 36 Car. 2. C. B. 
Ruſſell v. Ruflell. 
42. In Covenant che Breaches aſſign'd were, that the Houſes were not in [ 
Repair; that the Locks were taken away, the Hedges broken down, and the i; 
Ditches not ſcour d. Detendanr pleaded an Accord, that he ſhould employ a 


' Workttan 3 or 4 Days about repairing the Houſe, which fhould be a ſufficient 


SatisfatF1on ; and that he had employed a Workman &c. It was mov'd that 
this was no more than the Deſendant was oblig'd to do; that it was an 
Anſwer only to the Repairs of the Houſe, and that the Satisfaction plead- 
ed is uncertain, viz. to employ a Man for 3 or 4 Days. And judgment 
was ſtay'd 3 but [afterwards as it ſeems] the Court held, that in Cove- 
nant where the Damages are uncertain, and to be recover'd, as in this Caſe, 
a leſſer Thing may be done in Satisfaction, and there Accord and Satis- 
faction is a good Plea. 4 Mod. 88. 89. Paſch. 4 W. & M. B. R. Adams 
v. Tapling. To 


(B) Pleadable. In what Actions. 


1, JN every Action where only Amends is demanded by Way of Damages, This Rule 
Accord executed is a good Bar in Diſcharge of them. Per Cur. * conſonant 


Cro. J. 100. pl. 29. in Cafe of Alden v. Blague, cites 3 H. 6. 37. 3 H. OO os 
1 5 6 Rep. 44. a. 


2 Brownl. 131. Per Coke Ch. J. 


2. In Action of Debt upon a Leaſe for Nears, there is a certain Demand, 2 Brownl- 
and yet Accord is a good Plea. 9 Rep. 79. a. cites 47 E. 3. 24. a. b. and 3 
10 H. J. 24. a. and a N. 3. tit. Debt 10. | 


| . ; 
3. In Forger of falſe Deeds, Concord was ruled to be a good Plea. Br. In this and 
Accord, pl. 9. cites 19 H. 6. 22. other Ac- 
| : tions upon 
| Statutes, Accord or Arbitrement 1s a good Plea. Heath's Max. 59. 


= In Appeal of Mayhem, Accord with Satisfaction is a good Plea ; Tho the 
becauſe Damages only are to be recover'd. 6 Rep. 44. a. ſays this is to hes rit is fee 
be collected upon the Book of 35 H. 6. 30. a. and that fo is the General gc I 


fince it in- 


Rule in 6 E. 6. D. 75. cludes Treſ- 
3 * : . ; paſs, Accord 
is acjudg'd to be a good Plea. 9 Rep. 78. b. in Peytoe's Caſe, cites Trin. 26 H. 6. Rot. 27. in B R. 
— 2 Hawk. Pl. C. 159. cap. 23. S. 24. ſays it clearly ſeems to be admitted in ſome Books, and is ſaid 
to have been adjudg'd in a Roll, not printed, That notwithſtanding every ſuch Appeal muſt ſuppoſe the 
Fact to have been done feloniouſly, yet inaſmuch as at this Day it ſubjects not the Appellee to the Loſs 
of Member, but only to Damages &c. as an Action of Treſpaſs does, it may be well barr'd either by 
Arbitrement, or an Accord with Satisfaction executed. | | 


5. In every Action Perſonal, Concord with Satisfaction is a good Plea. But not in 


Cro E. 357. pl. 15. Mich. 35 & 36 Eliz. C. B. in Caſe of Sacheverell e 8 
v. Bagnoll. where the 
Action is 


mix'd as in Waſte. Heath's Max. 59. — See Tit. Waſte (B a. 3) pl. 30. and the Notes there, 
LI | 6. Ig 
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Accord. 
SP. For the 6. In Attaint Concord: with Satisfaction is a good Plea, becauſe it is 


Writ is not a Perſonal Action. Cro. E. 357. pl. 15. in Caſe of Sacheverell y, 


founded only Bagnoll. 
upon the 
Record, but 1 8 3 5 

upon Matter in Fact alſo; for the Suppoſirion of Falſity in the Oath is Matter in Fact. 6 Rep. 44. a. 
cites 13 E. 4.1. b. & 5 a b.—8. P. and Accord is a good Plea againſt Matter of Record, and Mat- 
ter in p act mixt with it, but not againſt mere Matter of Record. Br. Accord, pl. 9. cites 13 E. 3. 5 
Per tot. Cur. except Laicon. Br. Attaint, pl 118, cires S. C.—— Br. Attaint, pl. 9. cites 13 E. 4. 
1. S. C. by the bell Opinion. — See Attaint (O) ' a | | 


- ww 


4 110. . Covenant for not repairing a Houſe. The Deſendadt pleaded in Bar 
S C. ad- an Accord, and Execution of it in Satisfaction of the Repairs. Re- 
ju | Bar, ſolv'd a good Plea; tor it is not pleaded in Diſcharge of the Covenant, but 
che the ge- of the Damages only, which are demanded by reaſon of the Covenant 
cord was Pa- being broken, and the Covenant remains, and the Plea ſounds only in 
rol, and Diſcharge of the Detendant, and is not like an Obligation which is a 


T 3 certain Duty, and there it is no Plea, tho it be before or after the Day 
of a Matter of Payment. Cro. J. 99. too. pl. 29. Mich. 3 Jac. B. R. Alden v. 
in Deed, Blague. Sine | 

becauſe it 2 3 f 
is for a Thing executory, and is only a Bar * Tempore, and not for a perpetual Bar of the ſaid Cove- 
nant.—6 Rep. 43. b. Blake's Caſe, S. C. accordingly ; for there 1s a Diverſity when a Duty cer- 
tain accrues by the Deed at the making the Writing, as by Covenant, Bill, or Bond to pay Money, 
there this certain Duty takes its Eſſence and Operation originally and only by the Deed, and therefore 
muſt be avoided by a Matter of as high a Nature, tho* the Boer be merely in the Perſonalty; but when 
no certain Duty accrues by the Deed, but a Tort or Default ſub ſequent, in Conjunction with the Deed, 
gives an Action to recover e. (the which are only in the Perſonalty) Accord with Satisfaction is 
a good Plea for ſuch Tort or Default; as in the Principal Caſe the Covenant, at the making thereof, 
does not give the Plaintiff any Action, but the Tort or Default afterwards in not repairing, being join'd 
together with the Deed, gives Action for Damages, which being in the Perſonalty, the Plea is 


good. 


n 


2 Brownl. 


128. Peto 5 „ | 
v. Checy, S8. C. with the Arguments of the Judges, and adjudg'd accordingly.— Godb. 149. pl. 193. 
Peto v. Ckirty, S. C. adjudg'd accordingly. J 5 Wes BY a 


10. In Raviſhment of Ward Accord is a good Plea, becauſe Proceſs of 
Outlawry lay in this Action at Common Law. 9 Rep. 78. b. ſays it 
was reſoved. no 
2 Brownl. 11. In Detinue of Charters concerning Franktenement and Inheritance of 
131. 8. F. Land, the Charters themſelves ſhall be recover'd; and yet in ſuch Caſe 
8 an Accord 1s a good Plea, as is held in 7 E. 4. 23. b. and the ſame Law 
4 * in Detinue of a Horſe, or other Goods Perſonal. 9 Rep. 78. b. 
"Es 132. In Suare ejecit Ve Terminum, Accord was reſolved to be a good 
Plea. 9 Rep. 80. a. Mich. 9 Jac. C. B. Peyroe's Caſe. 
13. Where Accord ſhall be a good Plea in Bar of Treſpaſs, ſee Tir. 
Treſpaſs, (R. a) pl. 1. 2. and the Notes there. 


(C) The 


Accord. ö 131 


(C) The Form and Manner of Pleading. 
1. IN Forger of Deeds, Defendant ſaid that ſuch a Day, Year, and Heath'sMax, 
Place, he gave the Plaintiff a Bottle of Wine in SatisfatFion of the 60. cites 
Treſpaſs ; 70 which he agreed; judgment it Action &c. and a good Plea, oy ry = 
tho' he does not ſay that any Accord was made for the Bottle ot Wine. Br. g Cate, 


S. C. cited 
Accord, pl. 8. cites 19 H. 6. 29. by the Re- 
| Ce | N | porter in 
Peytoe's Caſe. Br. Barre, pl. 22, cites S. C. .-—— 9g Rep. 80. b. S. C. cited in a Nota of the 
Reporter. | | | 


2. In Treſpaſs the Defendant pleaded Concord, that he mould make 1d 
the Plaintiff certain Windows, and pay him los. by a Day, and that he 
paid to him the 10s. by the Day, and the Plaintiff ſaid that No ſuch Con- 
cord, and found for the Plaintiff; and the Court would not give Judg- 
ment becauſe the Iſſue is not good, becauſe he did not perform the 
whole Concord by the Day, and Replication cannot make an ill Bar 
good as a Verdict may. Br. Accord, pl. 3. cites 6 H. J. 10. 

3. Debt againſt} Leſſee for Years of 20 Rent Arrear. The Defendant 

leads Concord of 101. paid to the Plaintiff for all Debts and Treſpaſſes. 
The Juſtices at one Day were all of Opinion that it was no Plea, becauſe 
it was a Matter in Fact, and Defendant could not wage his Law againſt 
the Leaſe for Years ; but at another Day Fineux, Keble, and Vaviſor 
held e contra; and after the Detendant pleaded Satisfaction by way of 
Arbitrement. Br. Accord, pl. 12. cites 10 H. J. 4. 
4. Debt on Bond to pay 40 J. at Michaelmas Eve, Defendant pleaded a 
Concord, that if he gave the Plaintiff a Hawk and 20 l. at Michaelmas-Day 
the Obligation 8 be void, and ſaid that he gave the Hawk and 201. at 
Michaelmas- Day, and the Plaintiff accepted it. This was held no Plea; 
for it appears that for Non-pay ment at the Day the Bond was forteited, 
and ſo became ſingle, which cannot be diſcharg'd by ſuch a naked Aver- 
ment in Fact of ſuch Acceptance, altho' the Agreement was before the 
Day; but Acceptance before the Day was a good Diſcharge, Cro. E. 
46. pl. 2. Paſch. 28 Eliz. C. B. Anon. . 

5. In Debt on a Bond for 16 J. condition d to pay 81. 10s. at Michael- Mo. 677. pl. 
mag. The Defendant pleaded that before that Day he, at the Plaintiſf's p23. Penny 
Requeſt, paid him 51. 2s. 24. which he accepted in full SatisfaFion of the 8. IRS. 
Debt; but becauſe he pleaded the Payment of Part generally, whereas he he pleaded 
ſhould have pleaded the Payment to have been in full Satisfaction of the Payment of 


whole Debt, the Plaintiff had Judgment. 5 Rep. 117. a. b. Trin. 44 JE in Satis- 
Eliz. C. B. Pinnel's Caſe, alias Pinnel v. Cole. g of 
the Court 


thought it a good Plea, becauſe accepted before the Day; and ſo if it had been at another Place; but 

Payment at the Day and Place cannot be, by Acceptance, Satisfaction of all of the ſame kind. 8. C. 

cited per Cur. and ſaid that where a Thing is pleaded by way of Concord it 1s iſſuable; but if the Con- 

cord 1s not executed by Giving and yy a= ir cannot be pleaded in Bar to the Action, and therefore 

that the beſt way of Pleading is, that the Thing was given and received in full Satisfaction &c. accord- 

15 to the Reſolution in Pinnel's Caſe, but both are traverſable. 5 Mod. 87. Mich. 7 W. 3. Young v. 
udd. | | | | | 


6. Debt was brought on a Bond. The Defendant pleaded that after the Cro. J. 254. 
making the Bond, and before it became payable, the Plaintiff was indebted Pl. 9: + C. 
to the Defendant in a Load of Lime, to be deliver d upon Requeſt ; and it was — : 
agreed between them, that if D would diſcharge the Plaintiff of the 10g. S. C. 
ſaid Load of Lime, that then in Conſideration thereof the Plaintiff” would ſeems to be 
diſcharge the Defendant of the Bond, and would accept the ſaid Load of Lime Ven from 


in Hati Faction of the Bond; and alleg'd in Fact that he did di . 7 
Then Fig 


—"— „4 —— — —— ä — * Wa > * Waun . may 


42 


S C. ad- Then and There the Plaintiff of the Lime, which the Plaintiff accepted in 
jadg d for  D;ſcharge of the Obligation, and then acquitted the Defendant of the ſaid 
W Obligation, and demanded Judgment of the Action. Bur upon Demurrer 
of des is it was adjudg'd for the Plaintitt, becauſe the Detendant had pleaded his 
no Pleain Bar * in . F the Obligation, Where he ought to have pleaded it 


Diſcharge jn Diſcharge f the Sum contain'd in the Obligation; tor it is not Debt 


ory oo : ſimply by the Obligation, but the Breach of the Condition makes it to 


charge of be a Debt; ſo that if the Condition is not diſcherg'd the Obligation re- 
Money to be mains in Force, and the Matter of the Bar is not pleaded in Diſcharge 
paid by the of the Condition, but of the Obligation, and theretore not good. Yelv. 


Dont be 192. Mich, 8 Jac. B. R. Neale v. Sheffield. 
Palm. 171. n : | 5 
Cites it as ſo pleaded 9 Rep. 77. b. in Peytoe's Caſe. If the Obligation be with Condition to pay a 
leſs Sum, and a Concord is pleaded in Diſcharge of the Condition of the Obligation, in Nature of a Re.. 
leaſe, then the Concord is no Bar of the Obligation; per Haughton. 2 Roll Rep 188. in Caſe of Ro- 


berts, alias Rabbetts v. Stoker. 


And becauſe . K. Leſſor leaſed to B. for 3 Years, and covenanted that B. ſhould 
F with gietly enjoy during his Term, and to perform other Covenants in the Leaſe. 

aer A. enter d within the Time, by which that Cove broken. B 
was pleaded A. enter d within the Time, by which that Covenant was broken. B. 
#nSatiefac- brought Action of Covenant. A. pleaded Accord and Satisfaction in Per- 
tion of the formance, and full Satisfaction of all and ſingular Covenants and Promiſes: 
Entry, 5 At this Time of the Accord only one ot the Covenants was broken. II 
3 ir was adjudg'd by all the Judges, that this Concord was a good Bar as 
was heid a well of Covenants executory as executed = * well before the Breach as after, 
zood Plea, becauſe it is an Action merely Perſonal] ; for the Damages are the Ground 
1 of the Action. 2 Roll Rep. 187. Trin. 18 Jac, Rabbets, alias, Robards 
* Palm. 111. V. Stoker. 


Trin 17 | 8 
Jac. S. C. by Name of Robards v. Stoker. 


So per 8. But per Haughton, Accord with Satis faction 7s no Plea in Diſcharge 
Haughton, of Covenant without a Deed, becauſe it enures as a Releaſe of Covenant, 


a Promiſe which cannot be without Deed ; but in Satisfattion and Performance of 4 
cannot be re- 


leaſed by Pa- Thing to be done, Accord with Satisfaction is a good Plea without Deed, 


rol; butif to which all the Court agreed. Palm. 111. Robards v. Stoker. 

Concord be | 4 5 | 

pleaded in Satisfaction of the Promiſe, it is a good Bar of the Promiſe; for there is a Conſideration 
given for this Promiſe ; but if Concord be pleaded is Diſcharge of this Promiſe, in Nature of a Releaſe, then 


It is not good. 2 Roll 188. ut ſupra. | 


Palm. 111. 9. And Doderidge J. held, that becauſe the Concord was a good Bar 

ut ſupra. to this Covenant, which was broken before the Concord made, (tho' it 

was admitted to be No Bar for the other Covenants) yet the Plaintiff 
cannot have Judgment. This Caſe was adjudg'd upon Demurrer. 2 
Roll Rep. 188. ur ſupra. 1 

S. C. cited To. In Debt upon Bond, with Condition that if Defendant ſpould make 

5 Mod. 87. Compoſition with one E. for Lands &c. then wy 11a pay the Plaintiff 301. 


* 1 The Detendant pleads that he made no Compoſition. The Plaintiff replies 


Rudd, that E. granted to the Defendant a Rent-Charge in Fee, in Satisfaction of his 

Title, which the Defendant accepted in Satisfaction Ec. and ſo he mai 
Compoſition. The Defendant proteſtando that E. non conceſſit &c. pro Pla- 
cito that Defendant did not accept it in Satisfaction &c. This was held 3 
good Plea; for it is no Compoſition withour Conſent, which depends 
upon the 1 and the Grant is at the moſt but argumentative. 


Hob. 178. pl. 200. Earle v. Tuck. 


But by way 11. The beſt and moſt ſecure way of pleading an Accord is to plead 
of 8 it by way of Satisfaction, and not by way of Accord; for if it be pleaded 
Ty % by way of Accord, the Defendant ought to plead a preciſe Execution 
be paid the thereof in the Whole, and if he fail in any Part his Plea is naught; 


but 
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Wa by way of Satisfaction he need only ſay, that Defendant: paid the Plaintiff ſuch 
Plaintiff ſo much in full Satisfaction of the {ame Action; the which the lng Ba 

Plaintiff received; Judgment h Actio &c. 9 Rep. 30. b. at the End fag ion, which 
of Peytoe's Caſe, in a Nota of the Reporter. the Plain- 


95 | tiff received 
&c. Judgment ſi Actio. 9 Rep. 80. b. ut 1 OR 


12. In Caſe upon Indeb. Aſſump. the Defendant pleaded an Accord to 
Jo diverſe Things, and avers Performance of Part, and tender'd to perform 
the Refidne, which the Plaintiff refuſed. The Plaintiff demurr'd, and the 
Plea was held nor good, and Judgment for the Plaintiff, 2 Jo. 6. Paſch. 
23 Car. 2. C. B. Shepherd v. Lewis. 

13. In Indeb. Aſſump. for Wares ſold, the Defendant pleaded that pg, But where 
ex hibitionem Billæ, there was an Accord that the Defendant ſhould pay _ TY 18 
201. which he paid and the other received. Upori Demurrer 1t was ob- 1 
jected to be an ill Plea, being after the Bill exhibired, and ot ſaid Puis Billa, viz. 
garreign Continuance. Sed non allocatur; it being pleaded in Bar the ſame the 12 Feb. 
Term of the Declaration deliver'd, is well enough, and a good Bar, without — ng 
ſaying Actio non. Sed adjornatur. 3 Keb. 782. pl. 27. Trin. 29 Car. 2. K . 
E. R. Browning v. Denham. | hibited) an 


: i ; 3 Accord was 


on a Demurrer held that tho' the Viz. is void, yet the Plea in Bar is ill; for the Accord could never 
be executed bn a Day precedent to the making &c. 3 Keb. 786. pl. 39. Trin. 29 Car. 2. B. R. Brown- 
ing v. Denham. | — 


14. In Debt on Bond the Detendant pleaded that the Plaintiff accepted 
a Feoff ment, with Seifin of ſuch Land, before the Day on which the Money 
became due by the Condition in Satisfaction of the Bond; but becauſe it 
was not pleaded that he gave the Land in dati faction &c. Judgment was 
given for the Plaintiff. Comb. 199. Trin. 4 W. & M. in B. R. Higden 
v. Higden. | 

I 5. Treſpaſs Quare clauſum fregit &c. The Defendant pleads that 
the Treſpaſs was done by him and Fane Rowland; and that after the ſaid 
Treſpaſs it was accorded between the Plaintiff and the faid Jane, that 
the ſaid Fane ſhall abate 14 5. due to the ſaid Fane from Edward, Father to 
the Plaintiff, in Satisfaction of the ſaid Treſpaſs, and avers that the ſaid 
Fane had abated the ſaid 14s. &c. And upon this the Plaintiff de- 
murr'd, firſt, becauſe it is a Thing to be done for the Benefit of a third 
Perſon, and therefore the Accord not good. 2dly, becauſe he ſaid that 
ſhe had abated the ſaid 14 8. and not fhewn how, As to the firſt Exception 
the Court was e contra; for it being in Diſadvantage of one ot the 
Treſpaſſers, and made at the Requeſt of the Plainrift, rho? it be to a third 
Perſon, it is well enough; but as to the ſecond Fault the Court held the 
Plea to be ill; tor ſhe ought to have ſhewn how ſhe had abated the 148. 
as to ſay the Father of the Plaintiff owed her ſo much, and had paid her 
but ſo much, ſo that the 148. be deducted and abated out of it; and to 
plead that the had abated generally, as it is pleaded here, is uncertain and 
ill, and adjudg'd according in the following Term. Skin, 391. pl. 28. 
Mich. 5 W. & M. B. R. Hillman v. Uncles. 

16. A Onantum Meruit was brought pro opere & ſervitio, and an Inſi- 
nu Com putaſſet for 51. ſolvend. cum inde Requi/itus ęſſet. The Defendant 
pleaded that it was agreed that the Defendant ſhould give and Plaintiff 
ſoould accept a Bill of 51. in Satisfaction of what was due to him, and that 
he did accept ſuch Bill according to the Agreement. The Plaintiff re- 
ply'd proteſtando that he made uo ſuch Agreement, proteſtando etiam that 
ao ſuch Bill was given, pro placito dicit that it was under Seal ; and upon 
Demurrer to this Replication it was held good. 5 Mod. 136. Mich. 

JW. 2. Taylor v. Baker. 


Mm 17. In 


4 


134 | Accord. 


ha. 


. 5 Mod. 86. 17. In Aſſumpſit and Quantum Meruit, the Detendant pleaded that he 

Poung v._ gave the Plaintiff a Beaver Hat in Satisfaction ot the Promiſe, and the 

— goo Cur Plaintiff accepted it in Satisfaction. The Plaintiff prote/fando that he did 
where a not give it in Satisfaction, traverſes that he accepted it in Satisfattion. 
thing is Upon a Demurrer it was urged that this could not be pleaded in, Satiſ- 
nagar Pc faction of the Promiſe, bur thould have been of the Damages: adly, it 
wy. is was urged that this Traverſe was naught ; for if the Gift in Satisfaction 
ifſuable ; but be admitted, his Acceptance will not be material. And per Holt Ch. 
if the Con- J. the Acceptance is material as well as the Gift, and to plead a Gift with- 
cord ie 4 Out ſhewing that the other received it, would be naught, and * either is 
Doing tbl. traverſable. Rookby J. ſaid that the Gitt is neither admitted nor con- 
receiving, feſs'd in this Caſe by the Plaintiff, becauſe here is a Proteſtando to the 
it cannot be Gift, ſo that it does not appear here was any Receipt ar all. 2 Salk. 


| —.— in 627. 628. Mich. ) W. 3. B. R. Young v. Ruddle. 


r to the 


Action; therefore the beſt way of Pleading it is by ſetting forth that the Thing was given and receiv'd 


in full Satisfaction, according to the Rule in Pinnel's Cate ; but both are traverſable; and Judgment 
for the Plaintiff - Comb. 346. S. C. adjudg'd for the Plainritt. Carth. 347. 8. C. adjudg'd for 
the Plaintif.— 12 Mod. 85. adjudg'd for the Plaintift 


* S. P. per Roll Ch. J. but he taid it was more proper to join Iſſue upon the Payment, Sty. 239. 


Mich. 1650. Bois v. Cranfield, 


18. Money paid and accepted in Purſuance of a void Accord, may be 
pleaded or taken as an Accord with Satisfaction; and Holt Ch. J. ſaid 
that this was all that was proved by Nichols's Cafe. 1 Salk. 11. Trin. 
9 W. z. in pl. 3. 3 ä 

Co. J. 10. 19. In Covenant upon Indenture between the Plaintiff and Defendant, 
1 La any Breach of Covenant, Exception was taken to the Bar that the Con- 
pl. 7. cord &c. was pleaded to be in Satisfaction of the Covenant, which the 
Defendant in his Plea alleg'd were not broken at the Time of the Con- 
cord, and that this cannot be; for the Covenant's being created. by Deed 
cannot be diſcharg'd but by Deed ; but * Accord with Satisfaction is a good 
Plea in Satisfaction and Diſcharge of Damages upon Covenant broken, and 
udgment given accordingly, contrary to the Opinion in 2 Roll Rep. 
18). + Rabbet and Stoker s Caſe, Luc w. 358. 359. Trin. 12 W. 3. 
Snow v. Franklin. | 
20. Action upon the Caſe for ſeveral Promiſes ; Defendant pleads that 
he gave the Plaintiff ſuch a ee, of &c. And the Plaintiff accepted it 
in full Satisfaction of the ſaid Promiſes. Plaintiff demurs, and Defendant 
Joins in Demurrer. It was infiſted for the Plaintiff, that the Defendant's 


Plea was naught; becaule act ſaid that the Detendant gave it in Satisfac- 


tion, and cited 5 Co. Rep. 117. per Cur. If the Defendant gave it with 

one Intention, and the Plaintiff accepted it with another, the Intention of 

the Donor muſt prevail; but the Queſtion here is, whether the Words 

(full Satisfaction) ſhall not as well relate to the Verb give, as the Verb 
accept; eſpecially becauſe of the Conjunction et, which ſeems to diffe- 

rence it from the Caſe mention d. Adjurnatur. 10 Mod, 224. Paſch. 13 
Ann. B. R. Timber v. Gardiner. N 


For more of Accord in General, See Agreement, and other 
/ | Proper Titles. | 


/ 


. 


Account. 


Alden v. the Defendant pleaded Bar by Accord in Satisfaction of the Covenant, before | 8 


—_ 1:.citcs41 E 3. 7. 


Account. 


(A) For what Thing it lies, A 
| — 


1. TFaꝙan delivers Money to another upon Copdicidhy hat if the s. C. cited 
Dekendant makes a Security of certain Lad by a A HE D. 26.8. pl. 
that then he ſhall have the Money, and it nat that he ſhall re-veliver r char Aa 


it to the Oeliverer; if he does not make the Security, the Deliverer re "ih 95 
may habe a Merit of Account againſt him kor the Boney. 4x Edin. 1bid. 2. b. 

3. Io. Adjudged. * S. C. cited 
mitted; but the nates . A 4 4 x 1 1 lies as well as Account ——-S; P. Br. mod Lie 


2. Ik Money ts delivered to deliver over, if it is not delivered, Ac- Br. Account, 
count lies. 41 E. 3. 31. 1 E. 5. 2. b 2 DD. 4. 12. b. 20 Y. 6. 35. 8 cites 


S. P. for he cannot have Detinue. Br. Accompt, pl. 43. cites 19 H. 6. 5. The Bailor ma have 
Account to know what is done with the Money ; for it might be that ky to whom it was to by —4 


would not agree. 2 Roll. Rep. 441. per Doderige. | 
3. But if it be deliver'd over, nu Account lies. 1 E. 5. 2. b. S. E. Br. 


| Accompr, 
pl. 43. cites19 H. 6, 5, 


4. Jf J deliver Money to B. to deliver over to C. to my Uſe, and he See (DP) pl. 
gives it to C. Account lies againſt B. 2 . 4. 12. b. 8. C. 
F. Ia Man acknowledges by Obligation that he hath received a Br. Dette, 
Sum ad proficiendum x computandum, the Dbligee may have an #1. 32 cites 
Account tor it, if he will. 42 E. 3. 9. adjudged, 61 


20. b. pl. 122. 
cites S. C. 


6. Tf a Man delivers Money to you to pay to me, J ſhall have Ac- 5. C.cired | 
count for this againſt pou. 6 Y. 4. 8. 41 E. 3. 10. 2R, 2. Account 2 Ly 
45. tho he be but a Meſtenger. | Roll ng 5 


: | | 391. in pl. 
11.-——8S, P. Br. Accompt, pl. 24. cites 2 H. 4. 12. —— He may have have Account or Debt. Per tot; 
Cur. Godb. 210. pl. 299. Mich. 11 Jac. C. B. Clarke's Caſe. : 5 


J. If a Man receives my Rent of my Tenant by my Command, Ac- Sce pl 12, 
count lies againſt him for it. 6 Y. 4. 8. and the 


x Notes there. 
o if a Man receives my Rent of my Tenants, without my Aſſent, yet I ſhall charge him by the 
Poſſeſſion and by the Receipr, per Brian Ch. J. And ſo ſee that Never his Receiver to render Account, 
ſhall not ſerve in this Caſe for him. Br. Accompt, pl. 65. cites 4 H. 7. 6—— F. N. B. 118. (B) in the 
new Notes there (a) cites 4 H. 7. Brief 65. S. P. F. N. B. 117. (A) in the new Notes there (e) cites 
11 H 4. 65. per Thirn.— But if a Man takes Rent as his own, as a Diſſeiſor &c. Debt lies, and not 
Account. See Clayt. Rep. 117. pl. 206. Aug. 1647. Walker v. Portington. 


8. Na Man acknowledges by Deed that he hath His Hands ſo much Br. Dette, 
of the Money of J. S. due to him, Account lies for this by J. S. 11 pl 186. cires 


Y. 6. 39. | NE 
9. Ik the Bailee of Goods to deliver over waſtes them, nd Acount lies pur to AC. 
againſt him, but Detinue. 20 P. 6. 16. b. | tion of Debt. 

10. Tf the Bailee of Goods waſtes them, as a Tun of Mine, Account 
: 11. Tf 


lies. 20 I), 6, b. .. 


x Account. 


P. 131. b. 11. Ik a Man deviſes by Writing chat his Executors ſhall ſell his 


2 94 5 Land, and deviſes certain Legacies out of the Money to be received; 
be 1: of +. Ik the Executor ſells, the Legatees may have Accounts, It he will not pay 
Juſtices the Legacies. D. 4 3: Mar. 152. 5+ | | 
f both | OY” : "IE | 

7 4 Anon. — Ibid. Marg. cites it as ſo adjudg'd Mich. 36 & 37 Eliz. B. R. Ld, Rich's Caſe. 
Bulſt. 153. 154. Yelverton J. cited the Caſe of D. 151. but that D. 264. pl. 41. 9 Eliz. three Juſtices 
held that to a Suit for ſuch Legacy in the Spiritual Court a Prohibition did not lie, for that the 
Money was Aſſets in the Hands of the Executors, and no Remedy for a Legacy in the Temporal Court ; 
but Yelverton and the whole Court, in the principal Caſe of Deng v. Dens, held that ſuch Legacy 
is not to be ſued for in the Spiritual Court, but by an Action of Account at the Common Law againit 


the Executors. 


8. C. cited 12. Mo Account lies for Rent reſerved upon a Leaſe for Bears, 


by Roll Ch. J. * 20 D, 6. I6. f 
that Rent l . n : . is Med Þ 
alone lies not in Account, becauſe it is a certain thing, and alſo in the Realty ; but if mixt with other 


things, an Account will lie. Sty 287. Trin. 1651. in Caſe of Namond v. Ward, which was Error to 
reverſe a judgment in an Infimul computaverunt, and aſſign'd that the Action was brought againſt him 
for Rent as Tenant of the Land, and not as Receiver, and therefore Account did not lie; but Roll Ch. 
J. faid, it appears here that the Action is brought againſt the Defendant as Receiver, and if one re- 
ceives my Rents without my Gnſent, I may have either Debt or Account againſt him; and affirmed the 
ment. | | 
7 8. P. 2 Show. $2. i Caſe of ——- , Sterne. ww 92 : 

Arrearages of a Leaſe for Years, or at Will, does not lie in Account; for it is a thing certain, quod 

nota ; for a thing uncertain lies in Account only. Br. Accompt, pl. 81. cites 10 H. 6. 20. 


S. P. andſlo 13. Ik a Leſſee of Goods waſtes them, no Account lies againſt him 


[hea Huy tor them. 20 D. 6. 16. | DIY 
Thatl have Detinue of the Goods waſted or loſt upon Bailment &c. Br. Accompt, pl. 4. cites 20 H. 6. 


Detinue, pl. 8. citea 20 H. 6. 16. 


I 7. . g 


Br. A cup, 14. If Tenant by Elegit of Land cuts down Trees, the Conuſor in 
p! 36.cites Beverſion cannot have Writ of Account againſt him for Default of 
2c K. 3-390 Privity of Bailment. 21 E. 3. 26. b. Contra 21 E. 3. 31. b. 


27. and zo. 


that Ac- | +2. | 
count lies againſt him for Waſte, and not Writ of Waſte. 


1g. JfA. acknowledges by Deed, that he hath received 100 l. of, 
18 to de adventured to the Welt-Indies, and thence to England back 

:1docd ac- ANAIN, and covenants to render a due Account thereof upon his Re: 

judged ac Warne - 

 cordingly; fürn. tho B. may have a Writ of Covenant upon this Deed, yet he 
for the Co- may alſo have a Mrit of Account thereupon at his Election. Trin. 
venant 00e 12 Jac. B. K. between Hawkins and Parke, adjudged, | 
away his Action of Account Roll Rep. 52. pl. 24. S. C. adjudg'd accordingly, per Cur. viz. Crooke, 
Doderidge and Haughton. | | 

Account does not lie for a thing certain, as if a Man delivers 101. to Merchandize, he ſhall not have Ac- 


count of the 10}. but of the Profits thereof he ſhall have Action of Account; for this is uncertain, Br 
Accompt, pl. 35. cites 9 H. 5. 3. per Hill ]. | 


16. It one receives to my Uſe Money ſealed up in a Bag, as my Servant, 
Account does not lie againſt him. F. N. B. 116. (Q) in the new Notes 
there (d) cites 29 E. 3. 20. 20 H. 6. 16. 6 H. 4. 8. 2 H. 4. 12. 13 H. 
4. 1. 41 E. 3. 10. 22. 33 H. 6. 2. 6 E. 3. 12. F. Baily 4. 

17. Account as Bailiff of his Houſe, holding his Courts, and admini- 
e Goods in the ſame, and alſo was his Receiver of his Money. 
The Defendant ſaid that he was never his Bailiff of the Houſe, and as to the 
Money, that he was never his Receiver, and as to the Goods, that the Plain- 

tiff was indebted to him in 20 1. and affign'd the Goods to the Defendant 

in Satisfaction of the 20 l. And Per tot. Cur. where he pleads Never his 

| Bailiff, he ſhall nor plead over to the Goods in the Manor or Houſe ; tor 
this ſhall come in upon the Account after, if the Plea paſſes againſt the 
Defendant, quod nora ; by which Iſſue was only Ne unques fon Ballit 

and 
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Account. 
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2 


—— 


and Ne unques ſon Receiver. Quære of the Aſſignment above. Br. Ac- 
compt, pl. 34. cites 14 H. 4. 20. 5 5 
18. It 40 J is deliver'd to render Account, Account lies well; But if it 
is deliver'd 70 Re-bail when the Defendant is required, Account does nor 
lie, but Detinue, per Martin, quod Curia conceſſit. Ar. Accompt, pl. 
51. tites 4 H. 6. 2. | 3 
19. It 1 bail certain Money to one to keep till after my Death, and then dif- 
e for my Soul, my Executors ſhall not have Account againſt him atter 
my Death ; tor he himſelf as to this Sum is my Executor, per Needham. 
azre if he himſelf cannot have Account ot it in his Life; for in his 
Life he may change his Will. Br. Accompr, pl. 70. cires 8 Tat 
20. He who takes the Profits as Guardian in Socage of his own Tort ſhall Account 


Account thereof, per Pigot. Quære. Br. Accompt, pl. 76. cites 22 E. 4. 5. does not lie 


: | againſt him 
ters in the Land of one of full Age, or an Infant not Tenant in SQCAge. F. N. B. 217. (A) in the 
_ aid there (e) cites 13 E. 3. 35. by. $73; But in the King's Caſe he ſhall be Charged as 
Bailiff, if he has no Title. Ibid. cites 33 H. 6. 3. per Priſor. 4 H. 7. 6. 


21. Account againſt J. N. Bailiff of his Park of D. having the Care c. * A Park is 
of 100 Deer, as well Male as Female, and the Defendant demurr'd, Per more than 
Fiſher, Account does not lie of a Park; for it is only the Incloſure with- oe 


| | ON ſure, for i 
in the Pales, not of the Deer; tor the Plaintiff has no Property of them; * ale he 


which Vaviſor agreed. Bur contra per Keble, Rede, Wood, Fineux Land in- 
and Brian. Br. Accompr, pl. 94. cites 10 H. 7. 6. cloſed ; for 


i : the Licenſe 
to make a Park is Concedimus &c. that he may incloſe 100 Acres of Land in D. and that thereof he may 


make a Park; Per Keble, quod Cur. conceſſit; and that in Treſpaſs Quare Clauſum fregit, & cepit Damas 
without ſaying ſuas, his, and without any Value alleged, before the Statute of Weſt. 1. the Damages 
were aſſeſſed more high for the Deer, quod tot Cur. Conceſſ. wherefore Action of Account lies of a 
Park, and this by Reaſon of the Deer. And ſo ſee that Guardian who cannot ſell ſhall Account. Br. Ac- 
compt, pl. 94. cites 10 H. 7. 6.— And Wood ſaid that Treſpaſs lies of wild Beaſts taken in my Land, 
and ſhall not ſay Damas ſuas, but that Damas cepit; and therefore Treſpaſs and Account ryereof lies. Br. 
Accompt, pl. 94. cites 10 H. 7. 6. 


22. Account lies of Herons and Hawks building Neſts in the Park, and 
of Fiſh and Conies, and by Magna Charta the Guardian ſhall ſuſtain 
Houſes, Parks, &c. Br. Accompr, pl. 94. cites 10 H. J. 6. per Keble. 

23. Account lies againſt Guardian of a Dove-houſe. Br. Accompt, pl. 
94. Sites 10 . J. 6. per Rede. 

24. So of Wreck and Stray, tho the Bailiff does not ſeiſe it; for he ſhall 
Account of all that he received and might have received. Br. Accompr, pl.94. 
Cites 10 H. J. 6. 1 | 

25. So of Toll, and of the Profits of a Common Pound. Br. Accompt, pl. 
94. cites 10 H. J. 6. | | | | 

26. §o per Fineux of Guardian of an Hoſpital or Reffory, and that Guar- 
dian can't ſell the Deer, contra ot a Ballitt; Br. Accompr, pl. 94. cites 
10 H. Y. 6. | e 5 +, 

27. It a Man deliver Goods or Money beyond Sea, to deliver him again in 
England, at a certain Place, he ſhall have an Account tor thoſe Goods, &c. 
F. N. B. 11.(G). 55 

28. In ae by A. and B. the Plaintiffs declared that C. had deliver'd Cro. E. 82. 
100 J. to E. the Defendant, by the Hands of D. for the Relief of MH. The pl. 1. Robe 
Defendant pleaded Ne unques Receiver to render Account, upon which the 1. "2:4 
were at Illue; and Judgment was given that the Defendant ſhould Ac- 48 4 * 
count. 3 Le. 149. pl. 199. Mich. 29 Eliz. C. B. Cocker v. Robſton. Was adjudg'd 
Verdict, that E. ſhall be ſaid to be Receiver of the 1001. by the Hands of D. prout Fas. 5 — 
ſhall account for the ſame. And it being moved in Error that it was found that E. received the 100 l. for 
their Relief, and not to Account, the Court held clearly, that when E. received the Morey in tbat 
Manner, he received it to their Uſe, and is accountable, if he did not expend it; and that it is as if he 
had received it to their Uſe by expreſs Words. TO Oe 


| | N n 29. If 


of 
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29. If a Sheriff levies Money on an Extcuticn, and does net anſwer it to 
the Plaintiff, Account will lie. Hob. 206: pl. 260. Trin. 15 Jac. in Caſe 
of Speake v. Richards. | PI 
30. Account does not lie for any Sum certain. 2 Brownl. 76. Anon. 

31. Ir feems admitted that Account does not lie againſt ſuch Perſon 
as enters and occupies Copyhold Lands, and takes the Profits as Guardian, 

See Cro. C. 229. pl. J. Mich, 7 Car. B. R. Hughs v. Harris. 
Show. 771. 32. In Aſſumpfit, the Plaintiff declared that he intending to go he. 
Mich. 1 W yond Sea, deliver d a Box and Goods to the Defendant which he promiſed to 
” . Nel diſpoſe of, and to give an Account thereof at his Return; the Defendant 
over-ruled ; Pleaded in Abatement, that he was Bailiff ad Merchandizandum the ſaid 
and Judg- Goods, and that he ought to bring Account, and not an Aſſumpſit. But 
ment for the jr. was held, the Action being grounded upon an expreſs Promiſe, an Af. 
— 5 ſumpſit lies as well as Account. And per Holt, w here- ever one atts as 
S. C. Hol: Bailiff he promiſes to render an Account. 1 Salk. 9. pl. 1. Hill. 2 W. & 
Ch. J. faid M. in B. R. Wilkin v. Wilkin. 
it would be | | 
inconvenient to permit an Aſſumpſit by reaſon of the Trouble and Length of Accounts ; but Dolben 
I. held that Caſe lies, becauſe Account is a tedious and troubleſome Action. Adjornatur. Carth. 
89. S. C. and by three Juſtices the Action will lie; bur Holt Ch. J. doubted, and told the Plaintiff he 
would not permit him to give all the Account in Evidence or to enter into the Particulars thereof, but 
that he ſhould direct his Proof only as to Damages ſuſtain d for not accounting according to the Pro- 
miſe ; for he would not ravel into the Account in ſuch Actions. Note the Trial was to be before him 
at the Sittings, and a Rule was made that Defendant anſwer over. 


33. Indebitatus Aſſumpſit for Money received ad computandum, after 
a Verdict for the Plaintiff it was moved in Arreſt of Judgment, that 
where the Defendant receives Money to a Special Purpoſe, as to Merchag- 
dize or Account, there it can never be demanded as a Duty till he has 
negleëted or refuſed to apply it according to the Truſt on which he re- 
ceived it, and that the Declaration muſt ſhew a Miſapplication or Breach 
of the Truſt. But per Cur. it is cured by the Verdict, for now it ſhall 
be intended that Proof was made to the Jury that the Detendanrt refuſed 
to Account, or had done ſome what elſe that render'd him an abſolute 
Debtor. 1 Salk. 9. pl. 2. Trin. 5 Ann. B. R. Poulter v. Cornwall. 


(B) Againſt whom it lies, 5» Reſpeft of his Perſon. 


Account lies I, A Writ of Account does not lie againſt a Man upon a Re- 
not = ceipt by him when he was within Age. * 21 E. 3. 8. admit⸗ 
an Infant. ted hy Illu. 16 E. 3. Account 52. : 


Br. Account, 

pl. $2. cites | . | 

the Regiſter, fol. 135. — F. N. B. 118. (D) S. P. accordingly.—— * Br. Accompt, pl. 38. cites 
S. C. that the Defendant ſaid he was within Age at the time of the Receipt ſuppoſed, and born at D. 
and pray'd Pais there, and yet Pais was where the Receipt is ſuppoſed, Brooke ſays, atid ſo ſee a good 
Plea by Non-age. SOT | | 


2. The ſame Lam of an Account as Bailiff of a Manor. 17 E. 2. 
„ 1 n ie be corapeſted to Account, decauſ he l 

Br. Accompt, 3- ntant ya e com} ro tint, becauſe he is not 

pl. 43- cires of Diſcretion to Account. 19 . 6. J. b. 16 E. 3. Account 52. 1E. 

859 6. 5. 2. Account 122. | | 

S. P. j. Br. 3 

Coverture, pl. 24. cites 8. C. 
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Account. 139 


+ 4 Feme Sole, as well as a Man, ſhall be compelled to Account Br.Accompr, 
in a Writ of Account, as receptrix denariorum, 16 h. 6. 4. b. ad. 5143. 


3 


judged. F. N. B 118. 
1 e F (D) S. P. 

accordingly— Br. Accompt, pl. 82 Contra, cites the Regiſter 135 but Brooke ſays the contrary ſeems 

to be Law. Account lies againſt Baron and Feme eo quod Mulier dum ſola fuit was receprrix denar” 


vel Balliva &c. and the Baron and Feme ſhall account for the Feme, wy divers Serjeants ; but Danby 
contra, therefore quære. Br. Accompt, pl. 68. cites 4 E. 4. 25. In ſuch Action the Writ was de 
tempere quo præditta Catherina fuit Receptrix Denariorum ipſius J. ævithout ſaying Dum ſola fuit, but thoſe 
Words were in the Count. See D. 202. a. pl. 69. Trin, 3 Eliz. no Exception was taken thereto, but the 
Defendants pleaded other Matter. Clare v. Bar tue & Us. 


5. So ſhe ſhall be ſited by Writ of Account as Bailiff, for ſhe map 
well intend the Duty of a Bailiff. 19 H. 6. 5. b. accordingly, 


6. A Writ of Account lies againſt a Prieſt. 19 0. 6. 5. U. : 3 by 
Chaplain. Br. Accompt, pl. 43. cites S. C F. N. B. 118 (D) accordingly, and cites 8. C. and 3 E. 
4. 40. but ſays that 15 E. 4. 16. is contra. Br. Account, pl. 82. cites the Lie, fol. 13 5. contra, 
but Brooke — that it ſeems it lies againſt a Chaplain. | | | | 


J. Ik u Monk ts my Balltff of my Manor, and after he is made an 
Abbot, he may be charged in an Account, becauſe he was my Bailift 
when he was a Monk. 20 E. 3. Account 78. AE” 

8. A Bailiff thall not have Account againſt his Maſter for a Surplus on 
Account, F. N. B. 116.(Q) in the New Notes there (c) cites 41 E. 3. 
Account 33. Quære. 1 | 


— — 


W (C) In what Caſes it lies. For Mant of Privity of Bail- 
KB ment or Receipt. | 
By Fointenants, Foint-Executors, Sc. 


1. JF there ate 2 Jointenants for Bears of a Parſonage, and one Br. Accompt, 
1 receives Money of certain Men for Dftzrings, ariſſing from pl. 58. cites 
Corn aud other Things ro che common Profit of them both, the other mo but is 
thall have a Mrit of Account againſt him, for he received the one gr. nr 
Moiety to his Ale, and fo his Receiver, 39 E. 3. 27. b. ning (Reco- 
ccive)—— Thel. Dig. lib 2. cap. 2. S. 33. cites 8. C. accordingly.—See E. pl. 3. Rog " 


2. [But] if there are 2 Jointenants in Fee of Land, and the one Br. Accompt, 
takes all the Profits to his own Uſe, the other ſhall not have an Action 1 1 oo 


againſt him for want of Privity. Contra 39 E. 3. 28. Thorp ], 


| that the 
other ſhall have Account for otherwiſe he ſhould be without Remedy; for he cannot have Aﬀeſe. — 
But per Wich. and Kirton, if 2 Tenants in Common are [of Land} and one takes all the Profts, the other 
ſhall not have Account, but Aſhſe. And Brooke fays, that the Reafon ſeems to be that there is no Pri- 
Ty between them. But where 2 Gparceners are he thinks that one ſhall have Action againſt the other. 

id. f 

Of cutting of IM cod which is in mmon pro indiviſo, Account lies by one againſt the other; per Hank. 
Br. Accompt, pl. 20. cites 4) E. 3. 22. | . I. | . 

If one Jointenant takes all the Profits or all the Rent &c. the other has no Remedy; for there is a Pri- 
vity and Truſt between Join-tenants, and it was his Folly to join himſelf in Eſtate with ſuch Perſon as 
would break the Truſt. 2 Rep. 68. a. per Popham. Arg. in Tooker's Caſe.— Cro E. 803. pl. 1. S. P. 
per Popham in S. C. and that as to the Profits of the Land, the one may damnify the other, and gives 
for Reaſon as above, that ghere is Quaſi a Privity between them &. In ſuch Caſe either between 
Jointenants or Tenants in common, no Action of Account lies againſt ene Tenant in common or N 
nant cho takes the whole Profits; for in Action of Accompt he muſt charge him either as Guardian, ailiff, 
or Receixer, which he cannot do in this Case, unleſs his Companion conſtitutes him as bis Bailiff, and then 
Action of Account lies againſt him. And therefore all thoſe Books which affirm that an Action of Ac- 
count lies for Tenant in common, or Jointenant againſt another, muſt be intended when the one makes 


— | | the 


—_ Account. 
the other his Bailiff; for otherwiſe Never his Bailiff to render an Accompt is a good Plea. Co. Er 
200. b,———TIbid. 152. a. (f) S. P. 1 4 | 


Br Accompt, 3. [So] ff 2 have a Ward in common; and one takes all the Prolit, 
Ger the other ſhall not have a Writ of Account againſt him. Contra 39 
Kirton, that E. 3. 28. : 5 


the other : . Ü ͤ ͤ Ä we 
ſhall have Account againſt him, and count that he was his Receiver to their common Uſe. <p 


by Tank. and agreed by Finch, Br. Accompr, pl. 20. cites 47 E. 3. 22. and there in Treſpaſs it was held 


= 


by Hamon, that if 2 have an Ox in common, and the one ſells the whole, the other ſhall have Wrir of 
Account. —— The other ſhall have Account againſt him. F. N. B. 118. (I) cites Paſch. 45 E. 3——— 
Ibid. in Marg. cites 43 E. 3. 21. and 45 E. 3. 20.——lIbid. in the New Notes there (f) ſays, viz. where 
he was his Bailiff, and cites 21 E. 3. 60. Account 66. 14 E 3. Account 70. 30 E. 1. Account 127. 31 
E. I. Account 126, | | 5 | 

It was held that where 2 bring Writ of Ward of the Body, and the one is ſummon'd and ſever'd, and the ce 
recovers, that he who was ſever'd ſhall have Writ of Account againſt the other of the Profits. Thel. 
Dig. 26. lib. 2. cap. 2. S. 2. cites Trin. 45 E. 3. 10. and ſays ſee 47 E. 3. 22. accordingly. And that cutting 
of Wood, which is held Pro indiviſo, Action of Account has been maintain'd. 
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S. P. Per 4. Ik there are 2 Executors, and the one receives all the Debts of 
1 the Teſtator, the other ſhall not have a Mrit of Account againſt him, 
fays ſeems DECaule he hath Power to dilpoſe of the whole, and there is no Ir; 
to be Law; vity of Receipt between them. 39 E. 3. 28. | | 


for the 5 | 

have — to their own Uſe, but the Ordinary ſhall compel them to account, as appears elſewhere 
Br. Account, pl. 58. cites S. C—S: P. accordingly, Thel. Dig. lib. 1. cap. 18. pl. 5. cites Hill. 1; 
E. 3. Executors 91. bur that Herle 1. Trin. 19 E. 2. Executors 117. ſaid, that the one ſhall have Ac- 
count againſt the other; but Thel. ſays the Law is not fo, as appears Trin. 11 H. 4. fol. 79. and 6 H. 


1 Ka as his Receiver, the Defendant ſaid that J. S. made him and the Plaintiff his Executors, and 
died, and N. by <vhoſe Hands the Receipt is ſuppoſed, was indebted to the Teftator, and he as Executor re- 
ceived it; and demanded Judgment if the other Executor ſhall have Action; and it was held no Plea ; for 
the Declaration is of the Plaintiff's Money, and the Plea is of the Executor s Money; by which the De- 
8 that be received it as the Teſtator s Money, abſque hoc that he received the Money of the 
Plaintiff to render Account, and the other e contra. Br. Account, pl. 30. cites 11 H. 4. 79.—F. N. B. 
118. (I) in the new Notes there (f) cites S. C. and 13 H. 4 1. 


5. Where 2 Fointenants are of a Manor, and the one takes upon him ts 

be Bailiff to the other of the Moiety, and to render Account &c. then he who 

makes the other Bailiff ſhall have Writ of Account againſt his Jointenant, 

otherwiſe not. Thel. Dig. 26. lib. 2. cap. 2. S. 32. cites Mich, 21 E. z. 

60. Mich. 8 E. 2. Account 115. and 122. Trin. 17 E. 2. where it was 

held, that the one ſhould not have Writ of Account againſt the other, 
notwithſtanding that he took &c. and ſays, See 10 Hf. J. 16. 

6. Account as Receiver, and counted that he bailed ro him 2 Tuns ot 

Wine to ſell for him, he ſhall nor plead that the Wines were the Plain- 

tiff's and another's; for if two are jointly poſſeſs'd, and the one bails 

Goods to merchandize, and to render Account, he alone ſhall have 
5 Account; quod nota. Br. Account, pl. 14. cites 43 E. 3. 21. 

S. P. Pee . Where a Man takes upon him of his own Head to be my Bailiff, Ac- 


_— _ tion of Account lies. Br. Account, pl. 8. cites 33 H. 6. 2. 

——_ . 24. pl. 50. S. P. by 3 if he enters to bis own Uſe, there it ſeems that Account 

does not lie ; for there Never his iver to render Account is a * lea. And ſo ſaid Moile, and 
1. a 


the Law is with him. Br. Account, pl. 8. cites 33 H. 6. 2. and 2 ccordingly. 


8. Leſſee for Years deviſed his Term to B. for his own Life, Remainder 
over to C. and made B. his Executor, and died; B. enter d, and made his 
Will, and died; B.'s Executor enter d, and took the Profits for a Year, 
and C brought an Action of Account againſt B.*'s Executor, as Bailiff &c. 
Bur all the Juſtices held, that ir did not lie for Want of Privity, and 
becauſe he never was in Poſſeſſion of the Land, nor had taken any Profit 


thereof. D. 277. b. pl. 59. Trin. 10 Eliz. 


9. To 
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9. To maintain an Action of Account, there muſt be either a Privity For the Dit- 
in Deed by the Conſent of the Party; tor againſt a Diſſeiſor, ot other W tong- ſeiſin is 


doer. no Account does lie, or a Privity in Law ex proviſione Legis made 83 a. 
by the Law, as againſt a Guardian &c. Co. Litr. 172. a. (g) 1 
99. pl. 


20.— And Ibid. Per Dyer, an Abator or Diſſeiſor cannot be charged in Account, becauſe they pretend 
to be Owners. Ow. 36. S.P. of Iyer: And it was agreed, That if a Diſſeiſor appoints ano- 
ther to receive the Rents, the Di eiſee cannot have Account againſt ſuch a Receiver. 3 Le. 24. pl. 50. 
in Caſe of Tottenham v. Beddingfield. ——Dal. 99. pl 30. S. C. and S. P. agreed. | 

So if there be Leſſee for Years of a Rectory, and a Stranger not having any Intereſt, nor claiming an 
Title in them, carries away Tithes ſever'd, and ſells them, the Leſſee ſhall not have Account again 
him; for Torts are always done without Privity, and here the Tithes, as ſoon as ſever'd, were imme- 
diately in the Leſſee, and conſequently the Taker was a Wrong-doer, and Account lies not againſt him ; 
Per Manwood and Dyer a ainſt Harper. 3 Le. 24. pl. 5. Mich. 15 Eliz. Tottenham v. Bedingfield. 
Dal. 99. pl. 30. S. C. Per Manwood and Dyer accordingly, but Harper e contra. Ow. 35. and 83. 
S. C. accordingly. 


10. It was holden clear upon the Evidence, that if 2 Men buy Corn 
Fointly Barly or the like, the one ſhall not have Account againſt his Fel- 
low for the Diſpoſal thereof. Clayr. 50. pl. 89. Summer Aſſiſe 13 Car. 
coram Berkley J. Dent's Caſe. 

11. By 4& 5 Ann. cap. 16. S. 27. Actions of Account are maintainable 
by one Fointenant and Tenant in Common, his Executors, and Adminiftra- 


tors, againſt the other as Bailiff, for receiving more than his Share, and 
againſt the Executor and Adminiſtrator of ſuch. 
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(D) Arainſt whon: it lies. 


I. O Man is bound to accotint, unleſs by Act of the Law, ag There be 
Guardian in Socage, or by his own Act, as of his own Will, _ 
where he 18 Ballifl or Receiver. 2 I), 4. 12. b. Accompt, 
| viz. againſt 
one as Guardian; the 2d againſt one as Bailiff ; and the 3d as Receiver; for a Man ſhall notbe charged 
in an Accompt as * Surveyor, Comptroller, Apprentice, Reve, or Heyward. Co. Litt. 17 2. a. (g 
8. P. by Dyer, Ow. 36. 14. Mich. 15 Eliz. And Dal. 99. pl. zo. S. P. and ſo of a Meſſen- 
ger, unleſs they are as Bailiffs or Receivers. 2 Inſt. 379. 380. 
* F. N. B. B. 119. (c) 8. P. | 


[ - . * a | o | 1 
a 2. It lies not againſt Executors upon d Receipt by their Teſtator. 48 10 - . 
8 E. 3. 2. | Bur if the 
e Bailiff 's Executors do account with J. S. of their can free Will, J. S. ſhall have Debt on the Arrears or 
Balance of ſuch Account. F. N. B. 117. (C) in the new Notes there (b) ſays, See Account againſt 
a them as Executors, 2 H. 3. 13. | 
It An Action of Debt was brought againſt an Adminiſtrator for 201. received by bis Inteſtate, to lay out on 
the Plaintiff s Adventure for French Prunes at Roan, by the Plaintiff. And it was adjudged that the 
5 Action did well lie, and not in Account. Trin. 28 H. 8. D. 20. Core v. Woodye.— But Adminiſtrator 
2 * Apprentice, who was ſent by his Maſter as a Factor in the Weſt-Indies, was decreed to account. 
in. K. 125. Mich. 26 Car, 2. Lee v. Bowler. | 
That it lies for the King, See Prerogative (P)——Tho' the King has Prerogative to charge the Exe- 
cutors of an Accountant, yet he ought to charge them only where the Teſtator was chargeable in Law, 
in one of the 3 Caſes, viz. as Guardian in Socage, Bailiff, or Receiver. 11 Rep. 89. b. in Caſe of the 
er Earl of Devonſhire. | | 
11S | 
, 3. Ik che King grants the Land of a Ward to another, and a Stran- 
5 ger enters Upon his Poſſeſſion, and levies the Profits of the Land, 
n the Grantee map have Account againſt him. 11 Þ. 4. 5. 
fit 4. It d Man ſeiſes Land as Guardian in Chivalry, where the Heir = Br. Ac- 
holds of him in Socage, he ſhall have a Writ of Account againſt him count, pl. 80 
Wa Cites 8S C.— 
for the Profits. 49 E. 10. 10 H. 6. . | 
To S. P. For 


he that ſeiſes in ſuch Manner ſhall be only —_ to the Infant, F. N. B. 118. (B) in the new 2 
| 0 | there. 


Account. 


1 _ ru a dt... 14 
0 RE IRS. 


* — 
. 


"RE 1 
— — . — 
there (a) cites 28 Aff. 13. and 24 Afl. 10. and that the Heir ſhail have Account againſt him as Guardian 
in Socage, cites 10 H. 6. 7. Per Cott. 41 E. 3. Account 35. 32 E 3. Account 59. — So if a Man ſeiſes 


an Infant as Guardian in Socage, and is not Prochein Amy, yet Action of Account lies agaloft him, Br. 


nt, pl. 8. cites 33 H. 6. 2. a FR. 1 r Le 8 
1 1 22 againſt > Bailiff and Receiver, it is a good Plea to the Wrir to fay that he was Guardian 
in Socage of the Tenements &c. Thel. Dig. 173. lib. 11. cap. 53. S. 13. cites Paſch. 32 E. z. Ac 


count 60 933 | 8 | 
Account was brought againſt a Lord by the Tenant, as Occupier of the Land which the Tenant, now 


Plaintiff, held of the Defendant in Socage ; and the Defendant ſaid that the Anceſtor held of im in Chivalry, 
by which he took it for Ward, Judgment &c. And fo ſee that Secur is admitted to lie againſt Oceupier 
of the Land without Privity; therefore Quære if the Defendant might have ſaid here that never his BailiF or 
Receiver to render Account; and if Accouat lies againſt Pernor of a Rent by Diffeiſin. Br. Account, pl. 


22. cites 49 E. 3. 10. 


5. Ik A. ſeiſes B. for his Ward in Chivalty, and C. by the Command 

ef A. receives the Rents from the Tenants of B. to the Uſe of the 

* Pol. 118. Plaintiff, * tho' he was not of Right in Ward to A. pet he ſhall not 

M have any Account againſt C. tor the Rents received by him, becauſe 

there is not any Privity between them, malmuch as he received them 

as Servant to A. Dubitatur. Paſch. 11 Jac. B. R. Morley's Cale, 

8. P. Per 6. Jf J deliver Money to B. to deliver to C. to my Ule, if B. gives 

Hank. quod gf to C. no Account lies againſt C. for he is not privy to the aſe, 
non cont12- hut it lies againſt B. 2 P. 4. 12. b. 

pope wy" 3 nor to my Uſe. Br. Account, pl. 24. cites S. C. Brooke ſays, That from hence it ſeems, 


that a Diſſeiſor or Pernor by Torr, who receives to his own Uſe, ſhall never be charged to account; 
for the general Iſſue Ne unques ſon Receiver is true. 


ack 


1 


But Ibid. J. If a Feme Guardian in Socage takes Husband, Account lies againſt 
fays, Ac. both. F. N. B. 118. (B) in the new Notes there (a) cites 18 E. 3. 55. 


count lies | 
againſt the Baron alone for the Profit taken after the Coverture; but for thoſe taken before it lies againſt 


both, cites 8 E. 2. Brief 847. | | 


8. Tho' the Power of Guardian in Socage is gone by the Infant's taking a 


Husband, yet they ſhall have Account againit the Guardian, if he con- 
tinues after. F. N. B. 118. (B) in the new Notes there (a) cites 10 R. 
2. Account 132. but that Litt. 27. is contra, 4 E. 3. Account 107. 12 
H. J. 26. 6 E. 2: Account 20. 29 E. 3. 5. contra. | | 
9. In Debt upon Recovery of Damages, it is a good Plea that the Sheriff 
has levied the Money by Fieri Facias ſued thereof by the Plaintiff within 
the Year, by the beſt Opinion; and if he has not deliver'd them to the 
Court nor the Party, the Plaintiff may have Action of Account againſt the 
Sheriff, as it ſeems there. Br. Dette, pl. 63. cites 11 H. 4. 58. 
8 P. For 10. Account lies not againſt a Diſſeiſor. F. N. B. 118. (B) in the new 
8 Notes there (a) cites 33 H. 6. 2. 2 H. 4. 12. 


ſhall avoid Deſcents for his Pleaſure, and alſo the Defendant was never his Receiver to render Account; 
for this cannot be without Privity in Law or in Deed, as by Aſſignment, or as Guardian &c. or by 
Pretence of the Defendant to the Uſe of the Plaintiff, and wot <vhere the Defendant claims to his own Uſe ; 
for there the Plea is true, Never his Receiver or Bailiff to Account &c. Br. Accompt, pl. 89. cites 
2 M. 1. 0 , | 


One that 11. He who takes the Profits de ſon Tort demeſue, ſhall account thereof; 


_— a 2 rl Per Pigot. Quere. Br. Accompt, pl. 56. cites 22 E. 4. 5. 


into Houſes, was decreed to account for the Rent. Fin Rep. 285. Hill. 29 Car. 2, Lifter v. Lifter. 


I 5 Guardian who cannot ſell ſhall account. Br. Account, pl. 94. cites 
10 0 7. 6. | ; 

13. It a Man claims 7o be Guardian of an Infant, and is not Guardian, 
and enters and occupies, Action of Waſte lies, and therefore Action of He- 
count, as it ſeems; and contra where he enters as Treſpaſſor, Note a Dif- 
terence. Br. Account, pl. 93. ; 


14 If 
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e 


.. 
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Account. 


14 Ita Man holds certain Lands of me, . by the Service of being my Bai- 
Ii of my Manor, I thall have Account againit him, tho he never took 
the Profits, becauſe he is my Bailiff by his Tenure ; per Fitzh. F. N. B. 
116. (Q) in the new Notes there (c) cites 18 H. 8. f. 
15. It one enters into Lands claiming by Deviſe, where, in Truth, the One enter'd 
Land devis'd is intaiÞd, he ſhall not be charg'd in Account &c. Adjudg'd by 7 
20 Eliz. C. B. Anon. | of a Deviſe, 
E 2 S914 "0 and occupied 
V the, 5 | for the Space 
of 20 Years; after which it was adjudg'd that the Will was void, wherenpon the Perſon whoſe Right 
it was brought Account, and adjudg'd that the Action lay not. Dal. 99. pl. 30. cited per Manwood, as 
the Caſe of Moneux.—8. C. cited Ow. 84 S. C. cited by Manwood J. 3 Le. 2g. 


16. If I retain one to go about my Bu/ineſs, he is not accountable ; per 
Anderſon. But per Windham, if 1 deliver to him Money to disburſe in ſuch 
Bu/ineſs, he is accountable, which Anderſon granted; bur ſaid that this 
is not in reſpect of the Retainer, but as he was Receiver; and if he ex- 

ends more than he hath receiv'd, he does it without Warrant, and no 
Allowance ſhall be made him. Le. 219. pl. 301. Mich. 32 & 33 Eliz. 
C. B. in Caſe of Gawton v. Ld. Dacres. | 

17. Rents taken by Colour of a Title that is avoided, the Receiver 

ſhall be accountable as Bailiff. Chan. Caſes 126. Paſch. 21 Car. 2. 


Hele v. Stowell. 


18. If Money be deliver'd to A. by B. to be kept without any Conſidera- 
tion or Reward for ſo doing, if A. be robbd, he is diſcharg'd, and B. 
ſhall bear the Loſs, contrary to Co. Litt. 123. 88. b. per Pemberton Ch. 

J. 2 Show. 172. Mich. 33 Car. 2. B. R. King v. Sheriff of Hertford. 

19. 4& 5 Ann. cap. 16. S. 27. Actions of Account may be maintain'd * See Tit. 
againſt the Executors and Adminiſtrators of every Guardian, * Bailiff, and Ley-Gager 
Receiver; and the Auditors appointed by the Court fhall adminiſter an Oath, (1 pl. 17, 
and examine the Parties, and for their Pains have ſuch Allowance as the Rane 
Court ſhall adjudge reaſonable, to be paid by the Party on whoſe Side the Bal. 
lance ſhall be. | | 


(E) 4gainſ} whom it lies, and by <wbom: 


1. 1 F one Executor reteibes a Debt of the Teſtator, the other can Sce (C) pi. 4 
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not have Account againft him. 11 Þ, 4. 19. 7852 

2. It two Merchants have Goods in common, the one ſhall not have If two joint 
Account againſt the other, x: H. 4. 79+ Mee 
5 A = , | 195 occupy their 
Stock, Goods, and Merchandizes in common, to their common Profit; one of them naming himſelf a 
Merchant ſhall have an Account againſt the other, naming him a Merchant, and ſhall charge lim as Re- 
ceptor Denariorium ipſius B. ex quacunque cauſa & contractu ad communem utilitatem ipſorum A. & 
B. provenien* ſicut per legem mercatoriam rationabiliter monſtrare poterit. Co. Litt. 172. a—— 
F. N. B. 117. (D) S. P. accordingly. And Ibid. (E) ſays that the Executor of one Merchant ſhall have 
ſuch Writ againſt the other Merchant, but not againſt his Executors. | Ms 

Where 2 Tenants in common of Goods are; and the one of them bails the Goods to the other. to mere han- 
dize ad commune mi utilitatem eorundem, he whio bails ſhall have Writ of Account apaitiſt the other. 
Thel. Dig. 27. lib. 2. cap. 3. S. 13. cites Hill. 10 H. 7. 16; 


3. I one receives Money to the common Profit of himſelf and J. S. See (C) 
J. S. ſhall not have a Writ of Account agatnſt him. See 14 E. 3. pl. 1. 1 
Account 70. Contra 20 E. 1. Itinere Cornubte, Account 27. 6 
tomy Uſe, J may have Action of Account againſt W. N. of it; per Wang. & Billing, Quod Fön ne- 


gatur. Br. Accompt, pl. 61. cites 36 H. 6. 10. and Lib. Ent. 53. that lie may. have Action of Debt; 
| but 


—_—_— 


— —_—_ — 


144 Account. 


but Brooke makes a Quære thereof. — Go db. 210. in Clark's Cale, it is held that he may have Debt 
or Account at his Election. c 


* — 


4 If a General Receiver of J. S. throughout England, makes 

J. D. his Deputy Receiver in one County, and rhe Deputy receives 

teveral Things by Force thereof, and the General Receiver makes up 

his Account thereof with J. S. he may after have a Writ of Account 

againſt his Deputy for the ſald Things, tho before the Account was 

made by the General Receiver the Oeputy was in a manner Receiver 
to J. S. 11 R. 2. Account 48. 


5. So d Sheriff map have an Account againſt his 3 kor he 
* himſelf is accountable over to the King. 11 B. 2. Account 48, 

And the im- 6. If a Receiver or Bailiff makes a Deputy, yet the Action of Account 
— wa ſhall be brought againſt the Receiver or Bailiff themſelves, and ot againſt 
ts Ac. Ther Deputies; tor the Depuries receive the ſame to their Maſters Uſes. 
count againſt F. N. B. 119. (B) 
his Deputy. . 
Note, he ſurmiſed that he had accounted. E. N. B. 119, (B) in the new Notes there (b) cites 4 E. z. 
17. & 8. 11 K. 2. Account. — -Tho' in the Caſe of the King he may have an Account againſt a Clerk of 
a Surveyor of the Ordinance, for Money deliver'd by the Surveyor to the Clerk, notwithſtanding a Want 
of Privity ; yet it is otherwiſe in the Caſe of a common Perſon ; for if any Receiver makes one his Depu- 
ty, the Principal ſhall not have Account againſt ſuch Deputy. 4 Le. 32. pl. 89. 33 Eliz. in the Ex- 
chequer. The Queen v. Painter. 


nm. Two purchaſed a Manor for Life, and one of them took upon him to be 
Bailiff to the other. No Account lies. F. N. B. 117. (D) Marg. cites 
8 E. 2. Account 115. and 21 E. 3. Account 66. 30 E. 1. Account 127. 
8. Account lies againſt aa Abbot, notwithſtanding the Receipt was by 
His Predeceſſor. F. N. B. 11). (F) Marg. cites 20 E. 3. Account 38. 
S. P. Thel. 9. Succeſſor, Prior or Abbot, or Maſter of an Hoſpital, ſhall have Ac- 


Dig. lib. 15 count againſt the Predeceſſor's Bailiff or Receiver. F. N. B. 11). (F) 
. | | 

cites Hill. 31 E. 3. Accompt 57. F. N. B. 117. (C) in the new Notes there (a) cites S. C. and 
Accompt 124. But that it is contra of an Heir, and cites 19 E. 3. Account 56. | | 


10. A Bailiff ſhall not have an Account againft his Maſter for a Surplus 
on Account. F. N. B. 116. (Q) in the new Notes there (c) cites 41 E. 
3. Account 33. Quære. 3 
12. Account as Receiver of Money of D. and S. The Defendant ſaid as 
to the Receipt in D. that the Plaintiff's Father had Land there, and in- 
feoff d the Defendant of it till the Plaintiff came to full Age, and the Re- 
ceipts were during the Nonage ; Judgment 11 Actio &c. And as to the Re- 
ceipt in F. of 181. by the Hands of B. he ſaid that B. gave the 181. to him, 
abſque hoc that he received it to his Uſe ; and it was held no Plea, but 
ſhall plead the uſual Iſſue, that he was not Receiver &c. by the Hands 
of the ſaid B. and ſo he did. Quod nota, Br. Account, pl. 24. cites 2 
HH; 1. | ED 

But if he 13. Action of Account does not lie againſt Executor. Br. Account, 


- 
+ 6-47 gg pl. 25. cites 2 H. 4. 13. 


necd not, he ſhall be charg'd of the Goods of the Deceaſed. Br. Dette, pl. 52. cites S. C.—S. P. by 
a common Perſon, Br. Accompt, pl. 85. cites Littleton, Tit. Socage. But the King may have Account 
againſt Executors. | ; | 


F. N. B. 118. 14. In Detinue, if 2 have Goods in common, and the one bails the Goods 
(H) 8. P.— to N. to render Account, he alone ſhall have the Action; per Tremaile. 
If 2 are joint- Quod non negatur. But where 2 bail, both ſhall have the Action. Br. 
S 0 Accompt, pl. 32. cites 12 H. 4. 18. 

one of them | 


delivers the Goods for Merchandize, he only ſhall bring the Action. Brown. 25, Anon.——See Cro. J. 
410. pl. 10. Mich. 14 Jan. B. R. Hackwell v. Euſtman. | | 


15. Note 


tw: e 


te 


12 H. 4. 18. 


ti 


Account. 


9 


145. 
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ns Now in Treſpaſs, per Priſot, that the Kg may bring Action of S where 4 

Account againſt one, as Bailiff, 0 occupied of bis own Head, Br. Ac- _ occupies. 
i mM 

compt, pl. 8. cites 33 H. 6. 2. y Manor of 


his own 


| ; Head, I ſhall 
have Action of Account againſt him; contra per Moyle. Ibid. 


16. The Pariſhioners ſhall not have Action of Account againſt the Church- 
Church-wardens, but they may make other Wardens, and the new War- - 
Jens ſhall have Account againſt the firſt Wardens; per Needham; Quod A ien“ 


; E Action of 
non negatur. Br. Accompt, pl. 71. cites 8 E. 4. 6. Account a- 


gainſt their 
Predeceſſors. Thel. Dig. lib. 2. cap. 23. pl. 3. 


1. The Pariſp-prieſt ſhall not be charg d for the Offerings offer'd by a 
Writ of Account, if it be not otherwiſe agreed betwixt them &c. For 
the Clerk holds the Veſſel in which they are put. F. N. B. 119. (E) 
cites 6 E. 6. pl. 7. : a 

18. If a Man have Cauſe to have an Account againſt one as Bailiff or 
Receiver, if he dies his Executors ſhall have the Action. F. N. B. 


117. (C) 


19. If the Husband has received the Profits of the Wife's Lands, and [But] F. N. 
dies, the Wife ſhall not have a Writ of Account of the Profits, nor of — 
3 1557 the Coverture, againſt the Husband's Executors. Notes there 
F. . » 119. ; 5 


| (a) "4 ſee 
"I'M wo | 11 R. 2. 

Account 49. that for Rent iſſuing out of a Freehold by one [a Stranger] during the Coverture, the Fems 

ſhall have Account, and not the Husband's Executors. Contra of other Receipts. | 


20. Two are Parceners of Merchandizes in one Ship, and one of them 
appoints a Factor of all the Merchandizes. It was mov'd, and not denied 
by the Juſtices, that both of them may have ſeveral Writs of Account 
againſt him, or they may join in one Writ of Account, if they pleaſe. Bur 


the Reporter ſays Quære of that. Godb. go. pl. 101, Mich. 28 & 29 
Eliz. B. R. Anon. | 


ES Where ſeveral muſt join. 


i. HERE there are 2 Fointenants of a Manor, they ought to join But it is 

in Account againſt the Bailiff of the Manor, notwithſtanding 2 
the Bailiff was made by one of them. Thel. Dig. 26. lib. 2. cap. 2. S. 18. J , 75 
cites Mich. 13 E. 2. and Hill. 15 E. 2. Accompt 118. 119. 


common are 


| 2 {5 | : of a Manor, 
and the one makes Bailiff for himſelf alone, who adminiſters for him alone. Thel. Dig. 26. lib. 2. Cap. 2. 


8. 18. cites 30 E. 1, Itin. Cornub. Accompt 127. and ſays ſee Trin. 39 E. 3. Fol. 19. where in Account 


againſt a common Bailiff, he ſaid that the Manor was leaſed to the Plaintiff, and another wko is dead, and 
made 2 his Executors not named, Judgment &c. | 


2. It was awarded that where 2 have Wines in common, and the one of 
them bails the Wines to a Stranger to ſell, the Bailor alone ſhall have Ac- 
tion of Account againſt the Bailee. Thel. Dig. 26. lib. 2. cap. 2. S. 20. 
cites Trin. 43 E. 3. 21. and ſays ſee Trin. 31 E. 1. Accompt 126. and 


, 


P-p-- | 3. Where 


\ 
- 


* 


Account. 
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| 3. Where one was Receiver to a Feme ſole, and after ſhe took Baron, and 
they afſign'd Auditors, it was the clear Opinion of the Court, that they 
might join in Writ of Debt of Arrearages of Account. Thel. Dig. zo. 


lib. 2. cap. 5. S. 24. cites Mich. 16 E. 4. 8. 


(F) How it ſhall be brought. By chat Name, as 
DR | Bailitl. 


1. F [ONE fhall be charg'd in Account bur as Guardian in Socage, 
Bailift, or Receiver. Cd. 11. Karl of Devon 89, bh, 
Br.Accompt, 2. N a Man delivers Goods to another to ſell, and he ſells them 
2). 77. cires ACCOrbingly, and receives the Yoney, the Sailor ought. to charge 
Finch. him as Bailut, and not as Receiver, 46 E. 3. b. 9. For he ought to 
Br Accompt, be allow'd for his Coſts, 43 E. 3+ 21. b. 13 R. 2, Account 50, 
* * Cites Quere 4 H. 6. 27. | ; 


F. N. B. 116. (Q) in the new Notes there (c) S. P. [but ſeems to be miſprinted] cites 41 E. 3. 21. 46 
E. 3.9: 4 H.6. 27. Account as Receiver, and counted that he bail'd to him 2 Tuns of Wine to ſell 
for him, and be received of J. 10s. and of W. 10s. and of another the ref and did not ſhew by whoſe Hands 
c. And per Cur. he ought to ſhew by whoſe Hands in Account as Receiver, and if he cannot put it in 
certain, be may bring Writ of Account againſt him as his Bailiff, and Count of the Bailment of the Stuff 
to Merchandize. Quod nota. And per Cur. if the Sum of the Receipt be 13 s. or other Sum under 40s. 
yet the Action does not lie before the Sheriff ; quod nota; and the Reaſon ſeems to be, becauſe a Sheriff can- 
nut aſſien Auditors. Br. Account, pl. 14 cites 43 E. 3. 21. _ | | 

Account as againſt Receiver, and counted of Receipt by diverſe Hands of diverſe Sums. Rolfe demanded 
Judgment of the Writ; for the Plaintiff <vas poſſeſs'd of 12 Truels of Woad, and bail'd them to the Deſen- 
dant to ſell, and to render Account of the Money ariſing therefrom, . ſaving to the Defendant reaſonable Gfts 
for bis „and Coſts of it; by which be ſold to the Perſons — in the Count, and for the Sums in the 
Gunt, in which Caſe he ought to have Action of Account againſt him as Bailiff, and not as againſt Re- 
ceiver ; & adjornatur. But Brooke ſays it ſeems that the Law is with Rolfe; for it does not lie as againſt 
Receiver, but where the Sums ave aſcertain'd at the Time of the conſtituting of bim to be Receiver. Br. 
Accompt, pl. 53. cites 4 H. 6. 27. But where Stuff is bail'd to ſell, and to render Account, there it is 
not certain till pry 75 ſold, and that he has received; and alſo in Account as Bailiff, he ſhall have 
| certain Allowances for his Labour, which is not allowable in Account againſt Receiver. Ibid. 


 Br.Accompt, 3, Jf a Man hath a Taverner to ſell his Goods; he ought to char 
7% him as Bailiff. 46 E. 3. 3. b. he ought charge 


| Br.AG „ 4. I a Pan makes another Bailiff of his Manor, he ought to be 
* 6. cites charg d as Bailiff, and not as Receiver, becaule he ottght td approve. 

8 f. ds 9 E. 4. 4. l. 

not appear. F. N. B. 116. (P) S. P. 


P. Br. z. Ia Man makes another Receiver of all the Rents of his Te- 
<compr, nants, the Worit ſhall be againſt htm as Receiver, and not as Bailiff; 
F. N. B. 116. (P) S. P. 


8. PF. Br. 6. Tf a Man alleges a Special Preſcription that a Bailiff ought to be 
—_— found for 150 as that there is a Borough within his —— within 
1 which he hath Part of the Market, and a Court of Piepowders gt. 
The Plain- and that the Deiendant is Bailiff thereof, and received the Profits ff. 
riff counred Tho it s that he ought to do nothing but collect the Fee- 


fendant was Fürms, Jlllues, Fines, and Amerciaments, the which are . 


Eo 
e 
13 


—_— 
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yet becauſe he is named Bailif, he ought to be named according to Zaii of vi. 


F ear, for one whole Year &c. and had Power of leaſing the Tenements Parcel of the ſaid 
1 Rd the Rents &c. due to the Plaintiff, ratione 1 illius &c. The Defendant pleaded 
that at the Time &c. be cas Receiver &Cc. abſque hoc that he <vas Bailiff. At the Niſi Prius was given 
in Evidence a Cuſtom time out of mind, within the Borough, fo choſe one of the Tenants at the Bo- 
rough Court to be Portreve, to collect the Rents, ratione Tenutæ ſuæ, when his Turn ſhould come, 
who uſed to account before the Auditors of the Plaintift and his Predeceſſor, to have Allowance &c. 
and that the Defendant cas ele led ſuch a Day at ſuch a Court to be Portreve ratione Tenurz, viz. to 
collect the Rents &c. for that Year &c. The whole Court held that the Evidence did not maintain 
the Action as Bailiff, the Count being General as Bailiff of the Plaintiff, whereas the Evidence charges him 

cially ratione Tenure, ſo that the Count ould bave been ſpecial according to the Matter; whereupon 
the Plaintiff purchaſed a new Writ againſt the Defendant as Bailiff, and counted Specially. Kelw. 75. 
b. 76. a. pl. 23. Mich. 21 H. 7. The Abbot of Bukefaſt v. Horſwill. 


7. Jf a Man makes another Bailiff of his Hundred, he ſhall bes. P. Br. 
charg d by the Name of Bailiff, becauſe he hath the Name, and may . 
approve, as to ſee that all Things are prelented ec. 9 E. 4. 40. b. 5 Ger 

8. Jf a Man leaſes his Manor rendring Rent, and after makes a Linticton. 
Bailiff of the ſaid Manor, and he receives the Rent, yet he ſhall not 
be charg'd as Bailiff, but as Receiver. Mich. 3 Jac. B. R. between 
Cage and Peacock. Agreed. | ; | = 

9. A Receiver that never takes upon him to be a Bailiff, cannot be See (EH) pl. 


rg'd as Bafliff, becauſe then he may be twice charg d. 21 E. 3. 3; tbe Same 
2 5 E. z. Account 34. Admitted by Iſſue, and allo in Account © 


n Account 


as Bailiff he ſhall have Allowance of his Coſts and Expences, which by bierchant 
he ſhall not be allow'd where he is charg'y as Receiver. Co. againſt 15 
Litt. 172. or, as Re- 


ä 1 ceptor Bo- 
norum & Merchandizorum ad Compotum inde reddendum, and fo declared of diverſe Goods e 


whoſe Hands ; and Judgment for the Plaintiff by Default, quod computer. Then the De. 
or fon — ed bye inſufficient le Faber the Auditors, whereupon the Plaintiff demurr'd, and had 
udgment, and Writ to inquire of Damages. It was moy'd in Arreft of Judgment, that the Declara- 
tion was ill, becauſe he charges him as Receiver, and ſays not by whoſe Hands ; and that in this Caſe he 
ought not to be charg'd as Receiver, but as Bailiff, he being to merchandize with the Goods, and fo to 
have his E es: Allowances and Factorage, and Judgment in Account as Receiver is no Bar in Ac- 
count as Factor. But adjudg'd for the Plaintiff; tho Hale ſaid he ought to be charg'd as Bailiff; bur 
this ought to be by Demurrer upon the Declaration, which is now paſs'd by the Judgment Quod 
computer. 2 Lev. 126. Hill. 26 & 27 Car. 2. B. R. Burdet v. Thrule.——3 Keb. 387. pl. 78. 8 C. 
ſays the Defendant ſnouſd have demurr'd to the Declaration, and Judgment for the Plaintiff. —Tbid. 
435. pl. 41. 8. C. ſays that the being charg'd as Receiver, and not as Bailiff, ſhould have been excepred 
to before the Auditors, or on Plea of Ne unques Receptor, or have demurr'd ſpeciall y, and this. being 
after 2d Judgment, and Error depending, the Exception comes too late; and Judgment for the Plain. 
tiff Mr. Danvers in a Note on this Plea, ſays that this mult be ſpecially pleaded, and fo he ſuppoſes 
this Caſe in 2 Lev. 126. muſt be intended, tho ſaid the Advantage muſt be taken by Demurrer to the 
Declaration. a | ” Ft. * 


7 


10. A an may be nn as Bailiff and Receiver of ſeveral Things Br. 1 
in one Action. 43 E. 3. I. h. 27 E. 3. 79, 44 E. 3. Account 31, 44 pl. 4s cirzs 
E. 3. 1. 41 E. 3. Account 34. 32 E. 3. Account 6. S. P 485 


If a Man makes one his Bailiff @#c. and alſo his Receiver, then he ſhall have Account againſt hem as 


Bailiff, and alſo as Receiver. F. N. B. 116 () 

Account of Receipts of a Manor in Rye, which is one of the Cinque Ports, and the Receipr as Bailiff was 
in the Caſile of Rye, where every Caſtle is of the County and of the Guildable, tho' it be in the Franchiſe x 
and for this Part he counted againſt him as Bailiff, and of the reſt as Receiver of the Money; and therefore 
for this Part the Court was ouſted of the Jurlſdiction, and had Juriſdiction of the Ret. Br. Juriſ- * 
diction, pl. 94. cites 49 E. F | | 

Account was brought againſt S. as Bailiff and Receiver of the Manor of D. but ſhew'd only that he 
was Bailiff thereof, and found for the Plaintiff. It was mov'd that the Declaration was not ood, 


| becaule he ſhews no Charge againſt him as Receiver. Sed non allocatur, it being more for the Defen- 


2 Benefit, and therefore adjudg'd for the Plaintiff. Cro. C. 240. pl. 25. Mich. Car. B. R. Wells 
v. Some. | 13 | | 5 


11. If a Man enters into my Land to my Uſe, aud receives the Profits 
thereof, I ſhall have an Account againſt him as Bailiff F. N. B. 
117. (A) = 


12. If 


Account. 
12. It the Father occupies the Land of an Infant, which the Infant has 
purchaſed, or hath by Purchaſe, the Intanc ſhall hace an Account againſt 
him as Bailiff of his Lands, and this Writ ot Account may be ſued as 
well in the County as in the Common Pleas. F. N. B. 11). (B 
13. It the Defendant is charged as Bailiff of Goods ad merchandizan- 
dum, he ſhall anſwer for the Increaſe, and be puniſh'd for Negligence ; but 
1 he is charged as Reteiver ad Chmputandum, he ſhall anſwer tor the In- 
creaſe and be puniſh*d for Negligence ; but if he is charg'd as Receiver 
ad Computandum he ſhall anſwer only for the Money or Thing deliver'd. 
Godb. 55. pl. 69. Mich. 28 & 29 Eliz. B. R. by Egerton Solicitor Ge- 
neral, in Caſe of Gomerſall v. Gomerfall. 


— 
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FOR () By what Name. 


I. Surveyor of a Manor cannot be charged as Bafliff where there 
is another that is above him, and hath the Care ann Admini⸗ 
ſtration of the Whole. 12 E. 3. Account ). 

F. N. B. 116. 2. Jf a Man makes another Batliff of his Woods to expoſe them to 
N in che ſale he may be charged as Bailiff tha he does not ſell them. 34 E. 3. 
there (e) - ACCOUNT 131. PT 4 EY 
Cites S. C. 
and ſays, ſee 9 E. 4 40. 9 E. z. 37. 


Ibid. cites 3. An Apprentice by the Name of Apprentice i 3 not chargeable in 
F Neto Account. Co. II. Ear of Devon 89. 5 | | le 


(D) 7 H. 4 14. b. — 8. P. 2 Fenner J. Goldsb 161. pl. 94. Hill. 43 Eliz. Anon. 8. P. 
F. N. B. 119. (D) in Marg. cites 6 E. 3. 3 Account 102. and 8 E. 3 Account 94. Account as Receiver, 
the Defendant ſaid that he was his Apprentice; and no Plea, but he was forced to anſwer to the Receipt 


4. Ballivus Domus ſhall be charged for Goods delivered to him as 
Bailiff in Account. F. N. B. 116: (P) in the New Notes there (b) cites 
2 R. 2. Account 46. TO 


The Maſter 5. Account is maintainable againſt a Servant. Per Fenner J. Goldsb. 


1 161. pl. 94. Hill. 43 Eliz. Anon. 


Account againſt a Servant who is ſent to receive * Money &c. if he be Receiver. F. N. B. 119 (D) 
If they are not in a Bag ſealed, Ibid. in the New Notes there (d) cites 29 E. 3. 20. 8 E. 3. 26r. 


But per 6. Churchwardens are more than bare Receivers, and are in all Re- 


8 Ja ſpects Bailiffs, and therefore ſhall be allow'd their Expences and Sur- 
„ „ pluſage in Caſe their Expences out- bal lanced, &c. Per Cur. clearly. 10 


be charged Mod. 23. Paſch. 10 Ann. B. R. Biſhop and Eagle. 
as Receiver. | c 

11 Mod. 187. 
S. C. 


- 


(H) How it ſhall be brought. By what Name he ſhall N 


be charged as Receiver. 


1. LF ].S. is obliged to me with Condition for the Payment of a ſmall 
2 Sum, and I deliver this to another to receive what he can of J. 
S. ik the Bailee delivers the Obligation to J. S. without Receipt of any 


Money from him, J cannot charge the Batlee as Receiver, for he did 


not recelve any Money, and allo J cannot ſet forth a certain — 
L 


Ct 


4. 
— x". 


Account. 149. 


8 5 ought in ſuch Action, and therefore J am put to my Writ of 
1 | Detinue, 2 B. 2. Account 46. 


2. Tf a Man receives the Rent due from my Leſſee for Life, or my 


I Tenant g, an Account lies againſt him as Receiver, 11 R. 2. Account 


9 
q + 7 
; _ Rl 
FR. 7 

1 1 


49. 6 K. 2. Account 47. per Brough, and Belknap is not contrary 


3. A Bailiff cannot be charged as Receiver, becatle if he be charged See (F) pl. 


as VBalüf, he ſhall upon his Account have Allowance ot his Charges 8 Nea 


1 and Expences, of which he ſhall not have Allowance where he is there. 


the Notes 


charged as Receiver; and alfo becaule there is ſo material a Difterence A Man hall 
between a Bailiff and a Receiver, that he cannot plead when he is * have | 
charged as Batliff that at another time he was charged as Receiver; * rit of Ac- 


unt againſt 


1 and therefore if this Writ to charge a Bailiff as Receiver thould be one as Re- 
allowed, he ſhould be twice charged for the ſame thing. 21 E. 3. 60. ceiver,where 
WS 4: E. 3. Account 34 admitted per Iſiue, he oughr to 


—_ 2721 


1 


=—_ 2 cceive of B. the 200 l. AND E. alſo appoints C. ro borrow ir, and to pay 1184. Hill. 


h 1 ſue the Writ 
aft him as Bailiff or Guardian in Socage. Thel. Dig. 51. lib. 6. cap. 4. S. 6. cites Paſch. 18 E. 4. 2. 

4 and ſays ſee Ttin 4 H. 6. 26. | | 
4 Ik B. fg indebred to A. in 2ool, and A. appoints C. to enquire and Mo. 862. pl. 


ic*ro A. And after C. borrows it of a Stranger tor B. to pay to A. © th 


mcd be appoints his eile to pay it to A. and after B. gives Bond for . 
q WS the Money to the Stranger; in this Cale A. may have a Mrit of Ac- 12 Jac. S. C. 


count gainſt C. as his Receiver by the Hands of B. fur C. was a adhüdg d ac- 


Servant as well to A. as to B. and he received it as the Money of Bra c. 
B. to pay over to A. tho' it does not appear that the Stranger paid 8. C. ad. 
tit to C. to the Intent to pay it over to A. Hob. Rep. between Har. Judg d for 
uUigiton and Deane, adjudged upon a Special Verdict, 10 Jac, b. For de f/-incif 


1 the Property in him, and B. cannot charge him in an Acconnt for cho the 


— Hob. 36. 


fnaſmuch as C. was appointed by A, to receive the Money of B. and pl 4 S. C. 


he received it by the Appointment for A. it was the Money of A. and and ſays that 


| Books of I E. 

l j . | 5. and other 

| Books are, that if A. deliver Money over to B. to deliver and pay over to C. that in this Caſe B. is an- 
—_= ſucrable to 2 Actions of Account conditionally, as the Books are, yet as this Caſe is, B. could never have 

bad an Action of Account againſt C. for his Money, becauſe he had put himſelf out of the Property of 

i by appointing C. to pay it over unto A. for his Debt, and A. had accepted it and made it his Satisfac- 


tion by appointing C. to receive it by the Hands of B. and C. had received ir to that Intent, and in Ex- 


— | ecution of all Parts of that Agreement, and ſo all Parties were bound by it. | 


5. The Account of Guardian in Socage is only for the Iſſues of the 


Land; tor if he receives other Monies, he ſhall be charged as Receiver. 


| : F. N. B. 118. (B) in the New Notes there (a) cites 32 E. 3. Account 


60. 
5. Account againſ# a Feme ſole ut Receptrix, and the Writ awarded 


good. So, at Balliva; quod nora ; and it it be not good Form, yet when 
10 paſles the Chancery, it is good. Br. Faux Latin, pl. 32. cites 19 H. 


$$ 

6, A Man ſhall have a Writ of Account againſt one as Bailiff or Re- 
ceiver, Where he was not his Bailiff or Receiver; tor if a Man receives 
Money for my Uſe, I ſhall have an Account againſt him as Receiver; or if 


BE 2 Man delivers Money unto another to deliver over unto me, I ſhall have an 


ll 


all 
J. 
ny 
Dil 
um 

0s 


i Account againſt him as my Receiver. F. N. B. 116. (Q 


8. An Account againſt a Receiver, is when one receives Money to the 
Uſe of another to render an Account, but upon his Account he Hl not be 


allowed his Expences and Charges; and therefore a Man cannot charge a 


Bailiff as a Receiver, becauſe then the Bailiff ſhould loſe his Expences 
and Charges. Co. Litt. 172. a. (c) 
9. Alter Judgment quod Computet, a 2d Judgment was given againſt 


the Defendant ; and it was mov'd in Arreſt, that the Action was brought 


| Q q against 


Account: 


againſt the Defendamt as Receiver of (rod ad Merchandizandum, and that 
it ſhould be as Bailiff of Goods, and a Receiver of Money; and that ſo 
are all the Precedents, and material; for a Bailiff ſhall have his Charges 
allow'd, but not a Receiver. But it was anſwer'd, that it is well 
enough , and cited Fitzh. Account 47. and Roll Abr. 125. 575. and that 


this 18 out of the Reaſon of the Difference, becauſe a Receiver ad Mer. 


chandizandum ſhall have his Charges; and ſo is Co. Ent. 42. and fo it is 
but Matter of Form; ad quod Curia inclinavit. Sed adjornatur. Freem. 
Rep. 378. pl. 493. Mich. 1672. Bradenend v. Greene. Ss 

10. In Account by one Tenant in Common againſt another, as Bailiff, 
and alſo as Receiver of fo much Profits of the Lands held in Common 
and for ſo much Money by the Defendant received to the Plaintiff's Uſe. 
The Defendant demurr'd, it not being alleg'd by whoſe Hands he re- 
ceiv'd it. But it was urg'd, that this Exception was taken away by 4 
& 5 Ann. cap. 16. which gives Account to one "Tenant in Common 
againſt another; ſo that it appearing by the Declaration, that they are 
Tenants in Common, it is ſufficient, without ſaying by whoſe Hands 
the Profits were received. Sed non al locatur; for by the Statute the 
one cannot charge the other but as Bailiff; for by the Common Law Ac- 
count lay not for the one againſt his Companion, but where expreſs Au- 
thority was given to take his Part, and then he was chargeable as Bai- 
liff; but now by this Statute he may be charg' d. If he receives his 
Companion's Share, tho* without his Privity, yet he ought to be charg'd 
as Bailiff by the expreſs Words of the Statute, and cannot be charg'd as 
Receiver; and therefore as the Declaaation charges him as Bailiff, and 
alſo as Receiver, it ought to be ſhewn by whoſe Hands, as at Common 


Law; and Judgment tor the Defendant. Comyns's Rep. 272. pl. 150. 


Mich. 4 Geo. 1. C. B. Walker v. Holyday. 


(J) How it ſhall be brought. By other Hands. What 
ſhall be ſaid other Hands, 


x. JT the Defendant received by the Hands of his Wife, this is by 


another's Hand, 43 E. 3. 33. 
S.P. Br. 2. But if the Oelendant received by the Hands of the Wife of the 


Saron and Plaintiff, this Is not by another's Þand, but by the Plaintiff himſelf 


cites 15 E. 4. 43 C. 3+ 33+ | 
16. Nor this 
ſhall not ouſt the Defendant of his Law. 


See(K) pl. 3. So if he received by the and of the Commoigne of the Plaintiff 
2. S. C. and 47 E. 3. 16. | | | 


the Note. 


D. 183. b pl. 4. If Executor brings Account of a Receipt by the Hands of his 


60. Paſch. 2 Teſtator, this is by another's Hand. 43 E. 3. 33. 


A 5 | | ; 
. A Ban may count ofa Receipt by the Hands of the Wife of th 


Defendant. 15 E. 4. 16 


3 6. A Pan may count of a Receipt by the Hands of the Wile of che 
3 by the Plaintiff, * 47 E. 3. 16. 13 0. 4. 8. : 
Hands of a Feme, and does not name her the Feme of the Plaintiff, this is good. Br. Account, pl. 19. 
Cites 8. C. The Baron cannot ſuppoſe the Receipt to be by the Hands of his own Feme; for they ate 
2 in Law; and therefore there the Defendant may have his Law. Br. Account, pl. 49. cites 
15 E. 4. 15. | 

5. See (K) pl. 1. S. C, 


— 


7. O0 
+ was 


„ 
n 
1 


71 A w 
* 9 , 


1 


* 22 tn edt. ad — 


Account. 5 151 


— 


J. Do he may count of a Receipt by the Hands of the Commoi gne 3 Account, 
of the Plaintiff, 47 E. 3. 16. 13 P. 4. 8. pl. 19. cites 


— — — 


| S. P. Br. Account, pl. 49. cites 15 E. 4 15. 
3. So he may count of a Receipt by the Hands of the Wife, or If the Re. 


celpt be al- 
Commoigne ot a Stranger. 47 E. 3. 16. _ 7 
the Feme of another Man, and does not name her the Feme of her Baron, it is ill Per Cur. Br. Ac- 
count, pl. 19. cites S. C. but Brooke ſays the Caſe is ill reported. 


9. In Account, a Man may count of a Recetpt by the Hands of 
2 Strangers. 43 E. 3. 33. 3 

xo. But he cannot count of a Receipt by the Hands of the Plaintiff 
himſelf, . and a Stranger; for this requires two Jſſues, 43 E. 3. 33- 

11. So for the ſame Reaſon he cannot count of a Receipt by che 
Defendant himſelf and a Stranger. 43 E,. 3. 33. 

12. A. deliver d 1001, to B. to deliver to C. for the Relief of D. and E. In 3 Le. 149. 
Account brought by D. and E. againſt C. ro whom B. deliver'd the 1001. Bel 
the Writ and Count was of a Delivery by the Hands of B. After Judgment Robſton, 
for the Plaintiff, it was gn for Error, that the Delivery ought to have S. C. and 
been alleged to be by the Hands of A. for that B. deliver'd it as his Servant, Judgment 
and it may be ſaid the Delivery of the Maſter, and the Receipr, ought OE a 
to be ſuppoſed by the Hands of the Maſter. But it was anſwer' d by Coke, to the ſpecial 
that this differs from a Contract made by a Servant, which ſhall be ſaid Manner of 
the Contract of the Maſter, and he only charg'd tor it; for here the declaring 
Plaintiffs convey only a Poſſeſſion, and not any Intereſt by the Hands of B. and _— — 
ſo may count of a Receipt by bis Hands, Cro. Eliz. 82, 83. pl. 1. Hill. 30 ar page? 
Eliz. B. R. Robſert v. Andrews. Fl. 16 K C 


and it was 


aſſign'd for Error, that the Writ ought to be more ſpecial ; but Judgment was aſfirm'd.—3 Le. 230. 


pl. 311. S. C. in almoſt the very ſame Words. 


13. In Account as Receptor Denariorum the Defendant demurr'd ſpe- 
cially, becauſe it is not ſaid by whoſe Hands. And per Curiam, it is ill. 
3 Keb. 425. pl. 26, Hill. 26 Car. 2. B. R. Jaggard v. Fripp. 


— 
9 — 


2 


(K) By what Name. | Count. Horv. 


1. IF he counts of a Receipt by the Hands of A. S. if ſhe be che Wiſe Br. Account, 
ot a Stranger, he ought to allege that ſhe is the Wife of him. 0 cites 
Otherwiſe tt ts if ſhe be Mile co che Plaintifl. 47 E. 3. 16. AS T beg 


9 8 EI as mage by th 
Husband by the Hands of his Wife is his own Receipt, and the Writ and the Count ſhall fappoſe 


that he himſelf did receive &c, without ſayiug by the Hands of the Wife. F. N. B. 118. (F-— And 


Ibid. in the new Notes (c) Ir is faid that the Count ſhall not abate but when it ſuppoſes a Receipt by 
the Hands of the Commoigne, or Feme of the Plaintiff or Defendant, but it ſhall not ouſt the Defendant 
of his Lazy. But it ſeems the Count is good, ſuppoſing the Receipt immediate in ſuch Cate Cites 13 
H. 4. 8. 2 H. 5. 2. 10 E. 4 6. 15 E. 4.16. 4 E. 3. pl. 45. 5 E. z. pl. 6. contra. 


2. The fame Law ik he declares of one who is Commoigne to a Br. Account, 
Stranger, and where to the Plaintiff, 47 E. z. 16. But vide Brook pl. 20. cites 


Account r9. where he ſays that this is ill reported; and that it tems %; % 
it ought to be alleged in boch Caſes. F 5 bens = o _ — 
count againſt 


a Prior upon a Receipt had by bis Commoign, but there the Nrit ſuppoſes that he himſelf did receive the M 
ney &c. and ſhall not ſay 4 the Hands of his Commoign, F. N. B. 118. (F) — — | 2 


3. If 


* 


_— 


4 62 Account. 


ww _— 


3. If a Prior or Husband receives Money of a Stranger, then the Count ſhall 
be that he received by the Hands of the Stranger &c. but the Writ ſhall be 
general, Tempore quo fuit receptor denar*, without ſaying by whoſe 
Hands; but he ſhall ſhew that in the Count or Declaration. F. N. B 
118. (F) n bo 3 


(K. 2) Joint-Bailiffs. Charged or Diſcharged. How. 
1 And Pleadings. 


8. P. Br. Ac- I. IF two are Joint-Bailiffs, the Receipt of one is the Receipt of the 
count, pl. 10. other; and if one dies the other ſpall be charg d of all, and a Diſcharge 


cites S. C. 0 0xe js a Diſcharge 70 both; and if one accounts after the Proceſs determin'd 
And per n the other, and is charg d upon the Account, this ſhall cha h 
Thorpe, if Aga-çt th ) Z 4 up 5 Ze The 


one be acbard- other when he comes. Br. Charge, pl. 49. cites 41 E. 3. 3. 

ed to account | 

and <ill not account, he ſhall be condemned in all the Receipts.——And where one is outlaw'd, and 
the other accounts, and the one ſues Charter of Pardon, and comes and prays Allowance, becauſe the Plain- 
tiff had his Account of the other, and to go quit. Quære thereof without Execution; for it is not ad- 
mitted in that Point. But it ſeems that he ſhall go quit; for the Plaintiff demanded only an Account, and 
he has the Account of the one; for Plene computavit is a good Plea in Account; therefore it ſeems that 
where the Plaintiff had had Account, he ſhall never have Account of it again. And in Debt by 2, if 
the Plaintiff has Execution or Payment by the one, he ſhall not have Action againft the other, And 
ſee 2 H. 4. 16. where 2 were warn'd in Detinue, and the one made Defaulr, rhe Default of him ſhall 


not prejudice the other by way of Defence, contra ex parte querent* for there the Default of the one is 


the Nonſuit of both. But Per Thorp and Finch, becauſe they were awarded to account in Common, 


therefore the Charge ſball fall upon them in Common. Quzre Ibid. cites 41 E. 3. 3. 9.——S. C. cited Arg. 


2 Le. 56. pl. 100. And ſee there the ſame Point debated in the Exchequer Chamber. 


See 2 Le.75. 2. Where 2 are accountable, an Account made by the one is not good ; 
I. 100. 13 for both the Accountants ſhall make but one Account; and therefore the 
mm Account of the one cannot be good; cited by Coke as the Caſe of Gore 


13 v. Dawbeney, in the Exchequer Chamber, upon a Writ of Error. Le. 
S. C. and the 234. in pl. 316. | ” 
Argument, - 
3. In Account againſt 2 as Receivers, it was mov'd that one of them 
could not plead Ne unques ſon Receiver, but ought to ſay Ne unques ſon 
Receiver abſque hoc that he and his Companion were Receivers; but 
Clench and Suit J. held, that it was we without Traverſe, Godb. 43. 
pl. 50. Mich. 28 & 29 Eliz. B. R. Anon. OY 
4. In Account againſt 2, one confeſs d the Action, and the other pleaded 
Ne unques Receiver &c. Judgment was preſently given againſt him that 
confteſs'd the Action, and Iſſue join'd upon the other was found againſt the 
Defendant. It was mov'd that one of the Defendants was dead, and ſo the 
whole Bill ſhould abate, rho” it was after Judgment; but Gawdy con- 
ceiv'd it ſhould abate only againſt him that was dead. Adjornatur. Cro. 
i ag pl. 17. Mich. 41 & 42 Eliz. B. R. Hogobert v. Hokely and 
ike. 
Ibid. The 1 Account was brought againſt 2 jointly by Eill in B. R. (and not 
Reporter by Original) one pleaded Ne unques ſon Baily, and found againſt him; the 


adds a Quære her made Default, and Fudgment againſt him by Default. The fir/t is 


Gyinien of found by Auditors ſo much in Arrears; and the Court being moved tor 


the Court, final Judgment againſt him for ſo much as found, they were in Doubt 
ſince the what to do; for no Auditors ought to be aſſign'd to him that appear'd, 
Declaration the Suit being joint againſt both; and no Owtlawry can be againſt the other 
= Wl who did not appear (the Suit being by Bill, and not by Original) but only 
iy; ſo chat an Alias Capias in infinitum; and the Book of 43 [41] E z. [3] is of 


Ole 


Account. 153 
Suit Original. But \afrerwards, the Court was ſatisfied that he who ab- when the 
pear'd being condemn'd in a Sum certain before Auditors, comes too late now to other comes 


be relied. Sid. 159. pl. 12. Mich. 15 Car. 2. B. R. Davis v. Iſaac . 
Martin. | 


ought not to 
t 3 ; „„ 0 2 Ot Soon. -Þ 
ſeems that both ſhall be diſcharg'd; and ſo he ſays it ſeems to him, if the other had a Releaſe, 
Quzre. | ; 


<a 


— oo 8. a 


0 — Act 


(.) What Pleas ſhall be in Bar of the Account. 


1. 1 Account againſt one as Bailiff, it is a good Plea in Bar that o in Ac- 


| he was never is Bailift. 21 E. z. 60. count the 
Defendant 


leaded that he was not Receiver of the Predeceſſor; and admitted good. F. N. B. 117, (F) Marg. cites 4 
E. z. 8. 14 H. 4. Account 124. 4 E. 2. 17. Account 97. 31 E. 3. Account 57. 25 E. 3. 45. 


2. In Account againſt a Batliff of his Houſe, and counts that he Br. Accounts 
had rhe Care ot certain Goods, it is not any Plea in Bar that the pl 21. cites 
Plaintiff fold to him the Goods, without ſaying that he was not his Bai- 1 
li; for if he was his Buflif, he ought to account for the Houle, and Arg. ci 


the Count had been good without alleging theſe Particulars. 49 E. % and 14 
| ; . 4. an 

3 3 1 i | rode theſe 

Caſes were not rul'd ; that in the one Caſe the Plea was of a Gift of the Goods, and in the other of a 


Sale, and demanded Judgment of the Action, and ſaid that it is no good Anſwer; for they are Pleas 
only before the Auditors, and not in Action of Account.—2 Zulſt. 195. accordingly. | 


3. But it is a good Plea in Bar of all, to ſay that he never was the Br. Account, 
Bailiff of his Houſe. 14 Y. 4. 21. | | r 
| | | S. P. docs not fully appear. 


4. So in Account againſt a Bailiff of a Manor, and that he had the Br. Account, 
Adminiftration of certain Oxen there, J2ever his Batliff of the Manor ?/: * cites 
1s a good Plea in Bar of all. 14 D. 4. 212. — Fae not 
5 | fully appear, 
5. In Account againſt a Bailiff, it is a good Plea that he was g.. Account, 
Servant to the Plaintiff to drive his Plough, and had his Cattle for the pl. 29. cities 
drawing of his Plough, abſque hoc that he was his Bailiff in other J. ©: ora 
manner, becaule he is not accountable for this Occupatiou. 7 D. the Seas 


4. 14. b. eriſh by 

s g is Default, 
Action on the Caſe lies, as of Goods impair'd for Default of good Keeping. ——Br. Action ſur Caſe, 
pl. 34. cites S. C. accordingly, as of Goods carried away for Default of well Keeping. 


6. In Account againſt a Bailtff, it is a good [lea in Bar that the S.P. with 
Plat nt!if leas'd to him for Lite gc. the Thing of which he is ſuppoſed Eby erſe 
Bällift. 29 E. 3. 47. | | his Bailiff 4 
Br. Account, pl. 21. cites 49 E. 3. 7. 


„ It ts no Plea in Bar of an Account that the Plainriff was in- * Br. Ac- 
debred to the Defendant in the ſame Sum, and that the Plaintiff granted co 8 
that the Defendant ſhould retain it in Satisfaction of his Debt, for he oy 
contefles the Receipt, and ſo once accountable, * 12 0. 4. 18. 14H, 


4. 20. h. 


8. So it is no Ilea that he deliver'd the Money to a Stranger by the * Br. Ac- 


£ * 


Command of the Plaintiff. 12 Þ. 4. 18. + 19 H. 6. 5. b. compr, pl: 
d. C. JS. P. for there he was once accountable, Br. Accompr, pl. 43 cites S. C. 1 


; Rr it 
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— 


it is no Plea in Bar of the Account, but it ſhall be allow d bim on his Accouut before Auditors. See 
1 E. 5.1, cited by Coke Ch. J. and agreed to per tot. Cur. as to Money disburs'd by Command of the 
Plaintiff. 2 Bull. 277. Arg. in Caſe of the Earl of Suffolk v. Floyd. 


; * 


See tit. 9. In an Account by rhe Churchwardens of a Partſh againſt their 
Churchwar- Predecetiors; YBACDEnS, to render an Account of a Bell recetved, and 
$©.* ofcertain Stones, it is not any lea in Bar char chey took the Bell 
Vent. 88. (being ruinous) by the Conſent ot the Parithioners, and carried it to a 


Trin 22Car. Bell-founders, and that it was agreed that he ſhould have 4 1. for the 


Tut = caſting thereof, and thould retain the Bell till Satisfaction of the 4 1. 


3 4 
and Reus whereof he is not yet ſatisfied, and that they took the Stones, an 
v. Parner with part ol them repaired a ruinous Window of the Church, and the 
S. P. as to a Reſidue they retain'd to themſelves by Agreement between them and 
Bell deli- the Pariſhioners, in Satisfaction of their Expences, in the Reparation 


ver'd to the 


Bell fon. Df the ſald Windows ; For they were once accountable, tho' it wag 
der, who before theſe Mardens were made, and then this lea is only in Dif: 


kept it until charge before Auditors. Mich. 37. 38 Eltz. B. R. between Aaerbel 


he ſhould be ; 
zi The 42 Winn adjudged. 


laintiff demurr'd, for that this Plea is no Bar of the Account, but a good Diſcharge before Auditors 
It was anſwer'd on the other Side that the Matter pleaded ſhew'd that the Defendant never was account- 
able, and therefore it might be in Bar. But the Caſe here of Methold and Wynne being cited a+ 
. adjudg'd to the contrary, the Court now was of the ſame Opinion. Mod. 65. pl. 11. &Þlor v. 
NVonle S. C. and it was infiſted, that wherever the Matter or Cauſe of the Account is taken off, the Plea is 

good in Bar, but the Action was brought for taking away Bona Eccleſiæ and not Bona Parochianorum as it 
ought to have been, and therefore the Court order d to amend all and zo plead de Nov. Keb. 6; f. 504. 


Br. Account, 10. But if the Defendant does not by his Plea confeſs himſelf ever ac. MY 


pl.31-cize countable, this will be a good Plea in Bar, 12 h. 4 18. 
S. P. does not appear. * 


* Br. A- 11. Tt is a good Plea that the Plaintiff gave him the Money, and ſo 


count, pl. 31. : . : . | Þy 
e e he received it as his own proper Money. 30 H. 6. 6. * 12 H. 4. 18. 


and P. for there he was never accountable —— A Gift after the Receipt is a good Plea per Brian, PSY 
Vaviſor denied; for the contrary thereof was adjudg'd 27 H. 6. and affirm'd in Writ of Error quod 
nota. Br. Accompt, pl. 75. cites 21 E. 4. 6 pl. 13. 9 ; 


Br. Account, 12. So in Account for Goods it is a good Plea chat he afſign'd to 
| * Fay 85 him the Goods in Satisfaction of a Debt due to him by the Plaintiff, for 


ut 8 


q the Aſſignment was made upon the firſt Delivery, and ſo he 
er Neveraccountable for them. 14 P. 4. 20. b. | * 
| 13. So in Account as Receiver by the Hands of A. it is a good Plea 
that A. owed the Money to the Plaintiff, and the Plaintiff was indebred in 
ſo much to him, and the Plaintiff aſſign'd ro him the ſaid Sum in Pay- 
ment of his Debt, and ſo he received it of A. and not to render Account. 
14. In Account againſt a Feme as Receptor* denar* &c. She ſaid that 
by all this time ſhe was Covert with ſuch a one &c. And held a good Plea 
to the Action. Thel. Dig. 119. lib. 11. cap. 2 S. 2. cites Hill. 6 E. z. 
244. but ſays ſee 18 H. 6. 3. where it was replied that ſhe was Exccutrix to 

another at this time. | 
15. Account as Receiver by another Hand. Paſton, you have a Dced 
witneſſed of the Receipt 3 Judgment ſi Actio without thewing the Deed. 
And per Rolf, this Matter and a Gift goes in Diſcharge of the Account. 
Per Babb. if the Defendant ſhall not have this Plea he ſhall be doubly 
charged; for at another time he ſhall have other Action upon the Deed, 
as in Debt upon ſimple Contract, it is a good Plea that he has thereof an 
Obligation; tor the one determines the other, and becauſe Paſton had 
accepted the Count good before, he was compell'd to anſwer over, by 
which he pleaded the ſame Matter in Bar, and demanded Judgment i. 
Actio; quere Cauſam. Br. Accompt, pl, 60. cites 1 H. 6. 7. 


16. Del. 


N 


8 
— 


Account. 


16. Det upon Arrearages of Account; the Defendant ſaid, that ſuch a 


Day, a Month after the Account, the Auditors committed him to Priſon, 


and ſo he was in Execution. And no Plea unleſs he had ſaid, that the Au- 
Jitors committed him to Priſon immediately; tor aftet, viz. if it be the 


fame Inſtant, their Power is determined; and from hence it ſeems that 


it he had been committed immediately, it had been good Execution, and 


ſo good Bar of Account. Br. Execution, pl. 135. cites 27 H. 6. 8. 
17 In Atcount the Defendant ſaid that the Plaintiff gu d to him two 
Auditors before whom he accounted at D. in another County, and the Plains 
tiff ſaid that after the Aſſignment, and before the Account, he diſcharged the 
Auditors at S. in this County where the . tion is brought, and a good Re- 
plication. Br. Replication, pl. 53. cites 18 E. 4. 26. | 
„ 18. In Account, the Defendant ſaid that they were bailed to him to deliver 
over to F. H. which he had done; udgment &c. The Plaintiff ſaid, that 
after the Delivery to the Defendant, and before the Delivery over, he com- 
manded him to bail it to him ; and a good III by the beſt Opini- 
on; for by the Delivery to the Defendant J. S. has no Property in it, and 
therefore the Plaintiff may countermand ir, and yet by this Delivery to 
Defendant J. 8. *. have Action of Account, if it be not countermanded. 
Br. Replication, pl. 65. cites 1 E. 5. 2. 20 : hs 
19. In Account brought by a Feme, it was pleaded that ſhe was Covert 
with ſuch a one at the time of the Receipt &c. and ſhe replied, that then ſhe 
was Executrix of the Teftament of ſuch a ont, and that the Money belong'd 
to her Teſtator. And the Opinion of Brian was againſt the Plaintiff. Thel. 
Dig. 120. lib. 11. cap. 2. S. 15. cites Hill. 2 H. J. 15. 


20. In Account againft Defendant as Bailiff” of his Manor, and that he 


Br . Confeſl. 
and Avoid. 


pl. 51. cites 
S. el accord- 


ingly. 


had Adminiſtration of Goods &c. Tho' it be found that he was not Bailiff 
of the Manor, but that he had the Adminiſtration of the Goods ; yet the O- 


inion of the Court was that ſhe ſhall account for the Goods; for he can 
(T8 no other Writ, and ſuppoſing in the Writ that the Defendant is his 
Baily, are only Words of Form ; tor he cannot have a Writ De tempore quo 
fuit Receptor Bonorum, and therefore in this Caſe, tho? it be found that 
he is not his Bailiff, yet he ſhall account of the Goods. And tho' the 


de e this was adjudg'd Hill. 49 E. 3. 14. and Mich. 14. H. 4. 14. 


yet 20 R. 3. [E. 4] pl. the Opinion of Catesby is with this Book, and 
ſo the Opinion is at this Day that the firſt Plea does not go to the Whole; 
tor if he had the Care of my Goods, as Wine to ſell and the like, I 
cannot have other Writ, And the like Matter is 6 H. 7. J. and 2 R. 3. 3. 
Kelw. 114. a. b. pl. 51. Caſus incerti Temporis, Anon 

21. Judgment in Account as Receiver is no Bar in Account as Bailiff. 
Arg. 2 Lev. 126. cites Co. Litt. 1) 2. a. Roll. Abr. Account (F) pl. 9. (B) 

pl. 2. 4 H. 6, 27. 2 43 E. 3. 4. b. 46 E. 3. 

22. In Accompt the Defendant pleaded in Bar, that upon Receipt of the 
Money he gave the Plaintiff a Bill under his Hand for it, and no good 
Plea, becauſe it is only Evidence of the Account, D. 20. b. pl. 122. 
Cites it as adjudg'd 1 H. 6. J. | 
23. If an Infant ſues his Guardian for Money, and recovers, and the 


Guardian brings the Money into Court, and — it there, this is a 


good Diſcharge againſt the Infant, and he ſhall not anſwer the Suit 

. 15 an Account. Agreed per Cur. Godb. 214. pl. 306. Mich. 11 
. | GOIN | | 
24. Quantum Meruit for 40 s. and Indebitatus Aſſumpſit for 40 s. like- 

wiſe, the Defendant acknowledg'd the Promiſes; but ſays that the Plaintiff 


Detendant was indebted to Plaintiff in 308. and that Plaintiff in Conſi- 


much, and there be an expreſs Agreement to pay the Sum found to be in Ar- 
rear, 


S. C. 
and he accounted together for ſeveral Sums of Money, and that thereon Freem. Rep. 


deration that Defendant promiſed to pay him the 308. diſcharg d him of SH" 
all Demands. Upon Demurrer the Court held That it two Men, being J. ſaid that 


mutually indebred, do account together, and one is found in Arrear 10 Eo wks 
took the 


2 Mod. 43. 


195. pl. 200. 


Law to be 


charg'd b 


of Speaks v. 


— —— ————_ rm ———__——— 


I 
we wy 


that a Pro- rear, and each to ſtand diſcharg'd of all other Demands, that this is a 
miſe might Diſcharge in Law, and the Parties cannot reſort to the original Con- 
be diſ- tracts. But per North Ch. J. if there be but one Debt between them, en- 
Parol before ting into Account for that will not determine the Contract. Mod. 205. 
it was ＋ Trin. 2 Car. 2. C. B. Milword v. Ingram. {wa 

—_ becauſe then the Plaintiff is iũtitled to an Action. But the Reporter ſays that Mr. Townſend 
told him that Judgment was afterwards given for the Defendant, by reaſon of the Account. 8. C 
cited 12 Mod. 534. and Ibid. 538. Holt Ch. J. ſaid that if there be 2 Dealers, and 9vithout coming to PA 
Account they agree to be clear againf each other, it would not be well without coming to an Account ; 


and that as to the Caſe cited out of the Mod, Rep. that it was tlie firſt of this Kind, and by his Con- 
ſent it ſhould be the laſt, | . | 


nn 
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(M) What Pleas bar an Account. And what not. 


* The Caſe 1. I A. delivers Money to B. to deliver ober to C. ex dono, or as 
commodato, and after A. brings Account againſt B. if he pleads 
n e Never his Receiver #C, he cannot give in Evidence the Delivery over ; 
not give a lor he dught to plead it Specially. Mich. 13 Jac, B. * D. 3 Eltz. 
Relea in WH 49 ©: | | 
Evidence er Ree 0 Idea. h | 
upon ſuch Iſſue. Brownl. 24. Willoughby v. Small, 


S. P. by Roll 2: Tt is a good Plea, That it was deliver to deliver over, to 


y 


Ch. J. Sty. whom he hath deliver'd it accordingly, becauſe he was never ac: 


1877 nt countable for it but condittonally, — if he did not deliver it 


of Baynton ber. D. 3 Eltz. 196. 43. * 22 H. 6, 49, Per Curiam. 1 E. 5, 2, 
v. Check b. 21 0. J. 34. 21 E. 4. 5. b. f 41 E. 3. 31. +21 E. 4. 67, || 19 h. 


Arg. 6. 5. b. judg' d. * * 9 E. +- 15. b. Per Curiam. Y. 7 Jac. B. per 
- bs e 
d d, Curiam. Contra 14 E. 3. Account 68. | OS add 
cites S. C.— „ F | | 
Br. Traverſe per &c. pl. 296. cites 8 C. | Fs | 5 

+ Br. Accompt, pl. 12. cites 8. C. That it was held a good Plea in Diſcharge upon the Action, but 
not in Bar, by the beſt Opinion. | 

+ Br. Accompt, pl. 75. cites S. C. per Brian, That it is a good Plea without traverſing ; For he has 
confeſs'd himſelf-accountable conditionally, which Choke, Nele, and Vaviſor denied; for the contrary 
has oftentimes been adjudg'd. 5 9 175 4 55 | 

Br. Accompt, pl. 43. cites S. C. and be ſhall not be compell'd to Account, and to plead it in Diſ- 
charge of the Account, becauſe he was never accountable as here; but where he delivers it to one to 
render Account, and after commands him to deliver it, or Part thereof, to J. N. which he does, there it 
is no Plea in Bar; for there he was once accountable. Contra above. | 

** Br. Accompt, pl. 54. cites S. C. | 

++ Br. Traverſe per Sans &c. pl. 125. cites S. C. 


3. So it is a good Plea in Bar that it was deliver'd to him to get 
the King's Patent for the Plaintiff, of the Cuſtom of certain Goods, 
which he had done before the Writ purchaled; for he was not ac- 
countable but conditionally. 30 H. 6. 5, b. | 
4. In an Account againſt another as Receiver by the Hands of 
J. S. it is no good Plea in Bar chat he was the Plaintiff's Servant, and 

\  .  -  Teceived the Money of J. S. to deliver to the Plaintiſt, the which he did 
accordingly. 29 E. 3; 20, | 2 ; | 
S. P. 2Bulſ. 5. Tf a Man delivers Money to another to deliver to him again, ànd 


31. 1 after he commands the Bai lee to deliver ir to a Stranger, and he does it 


ingly ; but accordingly, pet this Matter ſhall not be any Bar in an Acconnt. 


ſaid eit 1 E. 5+ 2. b. becauſe he was accountable at firit. H. 7 Jac, B. 
IS A | 


a good e | | | 
Plea in Diſcharge of Account before Auditors for that Matter after the Bailmert, and not upon the 
Bailment.— See (L) pl. 8. and the Note there. | 

X | 6. In 
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. On 


In a Writ of Account as Receiver by the Hands of ]. 8. it 18 not 1 
* Nea in Bat chat he received it of J. S ro deliver to the Plaintiff, compe, pl. 54 


. ; | = $ | ; Cltes L 
vhom he had deliver'd it accordingly ; tor this is but a Payment. ERS © 
* 0 E, 4, 16, b. per Choke. Contra 2 B. 2. Account 45. 1 


7. In Account as Receiver, it is a good Plea i Bar that it was 

deliver'd to him to carry [0 London co a Bunker to make Exchange, 

and to receive Bills of Exchange, and to fend them to the Plainritt, 

which he had done accordingly &c. For this is tantamount that he 

never was his Receiver to render an Account; for this was deliver'd 

to him to exchange, and not to render Account. 5 Þ. 5. 5. Curia. 

8. [So] In Account as Recelver, it 18 i good lea chat he ac- F. N. B. 113. 

counted before Auditors aſligu'd by the Plaintiffl. 30 E. 3. 1, b. Illue (D) in the 
thereupon 5 b. Adjudged 29 E. 3. 28. 26 E. 3. 76. Fehn 


: : EN 3 | S. P. For the 
Action of Account is gone, Cites 5 H. 4. 14. and 34 H. 6. 43. 


9. So it is in Account as Bailiff. 30 E. 3. 1. b. 


10. In Account as Receiver, it is a good Bar that he hath ac- * Br. Ac- 


| a 5 cCounted before to the Plaintiff himſelf; for thereupon he may have an 22 16. 


— — 5 


Action of Debt. | oy 45 E. 3. 14. b. 7 D. 4+ 14. b. | 30 E. 3+ 5. b. Ad⸗ + Br. Ac- - 
juug'd 39 E. 3. 5+ b. 34 P. 6. 44. Curia. f 21 E. 4. 66; b. 16 E. 3. Compt. pl. 5. 
Account 52 contra. 22 E. 3. 13. b. adjudged. mn S. C.— 

 . Cur. and yet a Man cannot be his own Judge. Br. Accompt, pl. 9. cites 34 H. 6. 43. | 

It was awarded a good Plea ; for by the Account before any Auditors, or before the Plaintiff himſelf, 
the Action is alter'd into another Nature; for he _ have Lebt upon the Arrearages, and the Account 
is determin'd for ever. Br. Accompt, pl. 28. cites 5 H. 4. 14.—8. C. cited, and other of the Caſes here 
mention'd ; and alſo 4 E. 4. 6. Arg. Saund. 49. That if the Defendant of his own Gree accounts before 
the Plaintiff bimſelf, the Account ſhall be good; and Ibid. 50. the ſame was agreed to by the Court. 

The Plea to the Account was That he had accounted before the Plaintiff in — &c. which was 
objected to be a — Plea, and therefore was refuſed, and Judgment was mark'd ; quod computer. 
It was moved that the Plea was good, and cited the Caſes of 45 E. 3. 24. and 34 H. 6, 23. andthereupon 
praying an Allowance. Doderidge faid that here is no Miſchief, becauſe it is a good Plea before Au- 
ditors that he accounted at another Time before the Plaintiff himſelf; whereupon by Crew, Doderidge, 
and Jones the Judgment was rul'd to ſtand. Lat. 59. Paſch. 1 Car. Hopton v. Offal. 1 

In Account it is a good Plea that the Defendant fully accounted before the Plaintiff himſelf at B. ſo to ſay 
that he fully accounted to the Plaintiff, or before the Plaintiff, by the Opinion there. Br. Accompt, 
pl. 67. cites 4 E. 4. 6. | | «0-491 


11. In an Account againſt a Husband, it is a good lea in Bar for 
him to {ay that his Wite was a common 'Taverner, and that the Plain- 
tiff deliver d the Tuns of Wine (for which the Account is now 
brought). to his Wite to fell tor him, without the Affent and Agree⸗ 
ment ot che Husband, and ſhe fold them accordingly, and deliver d the 
Money to the Plaintiff; it ſeems it is intended that ſhe was not a Ta- 
verner by the Aﬀent of her Husband. 13 R. 2. Account 50. 

12. In Account againſt a Man as Receiver, it ts a good {lea chat 
he was within Age at the Time of the Receipt. 21 E. 3. 8. Admit- 
ted by Iſſtie, 16 E. z. Account 52. Fen e io es 

13. In an Account againſt another, as Bailiff of his Manor, it is d Br. Account, 
good Bar of the Account, that the Plaintiff was a Diſſeiſor, and the pl. 59. cites 
Difleiſee hath re-enter'd. 21 H. 7. 34. Per Brudnel. 1 21 H. 4. 36. 

14. Account in N. and B. Clayn ſaid B. is a Franchiſe, Judgment of hl 

the Writ ; for the Bailifls may demand Conufance of Plea ; bur if they 
do not demand it, the Defendant cannot plead it. Br. Brief, pl. 477. 
cites 39 E. 3. 19. ke 5 

15. In Account for Malt, the Defendant pleaded that the Plaintiff had 
formerly brought Trover and Converſion for this and other Malt againſt him, 
and that he was found Guilty as to Part, and Not guilty as to other Part, 
and Damages aſſeſs'd. Adjudg'd that this was no Bar; for it might well 
be, that he did not convert the Malt N the firſt Action ſuppos'd, and 

| | 8 ver 


Account. 


Nr S 
1. 1 


* ought to account as this Action ſuppoſes. Mo. 463. pl. 653. 
Hill. 36 Eliz. Mortimer v. Wingate. | TTY, 
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(N) What ſhall be a good Plea in Bar. 


See (II) pl. 1. TN an Account it is a good Plea in Bar of the Account, that 
r and the the Plaintiff hath releaſed to him all Actions. 22 P. 6. 55. b. 
Dane agreed 14 E. 3. Account 73. 33 E. 3. Account 130 
Man is my 2. So tt is a good Plea in Bar, that the [Plaintiff hath releaſed to 
Receiver by him all the Advantage and Profit that he might have by the Account. 9 
other Hands, E. 4. 46. fad by Hoyle to have been adjudged, | 
to bim all Manner of my Receipts, it is a good Bar; for the Receipt by. other Hands is my own proper 
Receipt. Br. Account, pl. 77. cites 10 E. z. 7. a g TY Oe” ny 

Bu if A. be accountable to. B and B. releaſes to him all his Duties, this is no Bar in an Action of 
Account; for Duties extend to Things certain, and what ſhall fall out upon the Account is uncertain ; 
and albeit the Latin Word is Debita, yet Duties do extend to all Things due that are certain, and there. 


fore diſcharges Judgments in perſonal Actions and Executions alſo. Co. Litt. 291. a. 


But it is not 3. So it is a good Plea in Bar, that they have ſubmitted to the 
a good Plez Award of J. S. who awarded that the Defendant ſhould be acquitted 
"See Plaintiff. 22 O. 6. 55. b. for this is as ſtrong as a 


(08 29. Releale. 
H 1 debt upon Account, the Plaintiff counted before Auditors, the Deſendant pleaded Arbitrement ; 
becauſe in this Caſe before Auditors Wager of Law does not lie {the Plea was held not good] 
Contra upon other Account, for the Action is now in manner of Record; and yet the Stat. of Welt. 2. 
11. does not give; but that if they be found in Arrears they ſhall be committed to Ward irrepleviable; 
therefore for ſufficiency of the Plea the Plaintiff recover d his Debt. Quod nota. Br. Account, pl. 

. Cites 4 H. 6. 17, | | ee bg Foe ae gat 
* — nk of a Receipt by other Hands, Arbitrement that the 1 ſpall pay ſuch a Sum in Satis- 
faction of all Receipts, by which be bad paid at ſuch a Place, is a good Plea by the beſt Opinion; and yet the 
in Receipt & other Hands cannot wage his Law. Quod nota. Br. Account, pl. 46. cites 22 

H. 6. 39. 2 5 A | | 


Br, Account, 4. So it ig a good Plea in Bar, that after the Receipt of the Sum 
pl. 48. cites gf gyhich the Account is demanded by the Mediation of their Friends, 
2 _— it was agreed between them chat the Defendant thould make an Obliga- 
* — yi tion of 100 I. for the 100 l. received, and the Profit to ariſe from the 
only in DU ſaid 100 l. in A che * 100 J. he Kt on overs Hr | 
charge of ingly to the Plaintiff ; for the Acceptance of t igation deſtroys 
og: the Outy, and ſo the Sum in Demand is as ſtrongly thereby re- 
225 leaſed, as by a Releaſe of all Actions. 22 Þ. 6. 55 q. Curia. 

But it is no good Plea, that it was agreed char he ſhould make 


3 of 100 1. for the 1001. received, which he did accord- 


iogly, becauſe the Accord is not that the Obligation ſhall be made for 
the 100 l. and the Profit to ariſe from it; for the accepting the Obli⸗ 
nation, is not a Diſcharge- of the Profit ariſing as well as of the 
rincipal, but he is accountable for the Profit. 22 0. 6. 55. b. 
Jer Newton. | Re” GU FW 
6. So it is no good [lea in Bar of an Account, char che Plaintiff 


2 a n <p tory com 3 r in 9 — in 
Satisfaction of t m, and a Tun of Wine in Satisfaction 
of the Damages; for here tis exprels d that the Statute ſhall not 
be a Diſcharge of all. 39 E. 3. 4 b. 23. admitted; for there tis 
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' *Tis a good Plea in Bar; that che Plaintiff granted by Inden- 
an ID it — * did ſuch a Day acknowledge a * Mer- 
chant to the Plaintiff, that the WMrit of Account ſhould be taken as 
null æc. and that he acknowleged the Statute to him xc. according⸗ 
ly; tor thereby the Account ts releaſed. 20 E. 3. Account 79. 
. if he ſays he did acknowlege the Statute, the Plaintiff bein 
abſent, and that he did deliver it to the Clerk of the Recognizances, we 
after carried it away with him, thts is no good lea; for the Plain⸗ 
tiff is not ſure of the Statute till Delivery thereof to him. 20 E. 3. 
Account 79 adjudged. LOTT WY ODS 

9. Ik the Defendant pleads che Plaintiff's Acquittance of the Sum In Account 
demanded, this 1s not any jlea in Bar of the Account; for by this uur Detern. 

Ned he acknowledges that there was a Duty once, and a Diſcharge e Ken 
ſubſequent by Payment. 22 D. 6. 55. b. 21 D. 7. 34 14 E. 3. Ac⸗ in Bar. Per 
count 74: admitted, for this is pleaded before Auditors. Contra Fineux, if 
21 E. 3. 4). 27 E. 3.79. b. | one be once 

| | 2 5 1 ; e charged to 
account, and has a Matter in Diſcharge of later Time, this goes in Diſcharge of the Account; but if a 
_ bails Goods to bail over, which he does, this is in Bar &c. Br. Account, pl. 59. cites 21 H. 
7. 36. | 


10, Soc in an Accinint of 1001, it is no gaod Bar that he deli- This Pleais 
verd to the Plaintiff 20 Woollen Cloaths, in full Satisfaction of the in Diſcharge 
100 l. and 2 there * — Satisfaction of the Profit, of the ſaid 100 l. "_ — 
which Things the Plaintiff accepted in Satisfaction of the roo l. and en 

the Profits thereot; tor this is but a Payment. 22H, 6. 55. b. and not in 
the Judges are Judges of the Action, and not of the Account, but the Auditors are Judges of the Ae. 
count. Br. Account, pl. 48. cites S. C. Per Newt, and Aſhton. 5 WES 


11. So in an Account for 100 1. it is no good Plea in Var that * Br. Ac- 
ſuch a Day &c. he put the Money into a Bag tied up, and offered it to per pl. 7+ 


= thc Plaintiff, and he agreeing to the Offer, did will and grant that he f Br. = 

== thould retain the {aid Money as his own proper Money, in Satisfaction count, pl. 31. 

of ſuch a Sum, in“ which he was indebted to the Defendant ; and cites S. C. 
tierefore he took the Bag with the Boney, in Sattskactton as before 4, >>," 

tc, for this is but a Payment. f 28 . 6. 7. avjudged Per Curiam,. 

but a Writ of Error was brought. + 12 P. 4. 1128. ; 

12. So in Account for certain Tin received, it is no Plea in Bar 5. C cited 
that he ſold the Tin to J. S. and took an Obligation for it in the Name 17 — 
of the Plaintiff; for it is only in Diſcharge. D. 28 h. 8. 29. 193. 1% 

| | | l In Account 
the Plaintift declar'd that he deliver d the Defendant ſo much Cloth to ſell at B. in Spain. The Defen- 
dant pleaded that he ſold the ſame at B. in Spain, in November, for 40 J. Engliſh, to be paid in May next; 
and alleg d the Cuſtom of Merchants, that if any Merchant had Goods in that Kingdom to be ſold to another 
Merchant, and he ſells them to be paid at a Day to come, and this done before a publick Notary, and thereby a 
Bil! ſign d to him, and in his Name cho fold the Goods ; and if ſuch Seller delivers to the Otoner of the Goods 
ſuch Hill, this ſhall be a Diſcharge to him of the Goods; and aver'd that he fold to a Spaniſh Merchant, 
and took a Bill accordingly, and at London ofter'd that Bill to the Plaintiff, who refuſed it. The 
Plaintiff demurr'd, and adjudg'd for him by Hobart and Winch being only preſent. Win. 52. Mich. 20 
Tac. C. B. Dodderidge v. Anthony. -And Ibid. Hobart Ch. J. ſaid, that the Cuſtom as alleged is 
too large; but if he had alleged that ſuch Bill taken by the Facłor ſhall be as geod and effectual to the Mnfter 


as if it had been taken in his own Name, this had been good. 


= 23. So it is not any Plea in Bar ok the Account chat after the See (L) pl. 
= KReceipr of the Money che Plaintiff ro him the Money; for he ac- In Ao l 
W knowledges himſelf once accountable. (It ſeems if this Gitt had ne Defen⸗ 
been by Deed, it would amount to a Releale of the Duty, and then dant pleaded 
& it ſhould be a good Plea, but without Deed it cannot be any Re anten 
leale, and therefore it is no good Bar.) 21 E. 4. 67. Adzudg d. f be Cad, 


for which the Action of Account is brought, and which Receipt made him liable to render an Ac- 
| count, 


—_— * — %. +. — 
th 


Account. 

he Plaintiff made a Gift of the ſaid Goods to the Defendant. This was adjudg'd no Ber but a 
e ee Auditors. Adjudg'd and affirm'd in Error, Jenk 136. pl. 79. — A. bails Goods to 
to bail to C. who does ſo. This is a good Sar in Account brought by A. againſt B. For here origi. 
nally was no Account to be render'd ; bur in the principal Cafe, before the Gift, the Defendant way 

9 1 nk. 1 6. Jl; 79, \ | F 6: 
* 180 11 Pefendant as Receiver of bis Money by the Hands of a Stranger, the Defendant 
leaded in Bar a Gitt of the Money to him 1 by the Plaintiff. It was admitted to be a good Plea 
efore Auditors; but the Queſtion was if it was fo in Bar of the Account. And Warburton ]. being 
only preſent, held it good in Bar; for by the Gift it is his own Money, and therefore may plead it in 

Bar. Win. 9. Paſch, 19 Jac. Harrington v. Harrington. * 
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See (M) pl. 14. So it is no lea in Bar that after the Receipt the Plaintiff 
7. commanded him to carry the Money to London to a Banker, to make 
Exchange thereof, and to receive Bills of Exchange to ſend them to the 
Plaintitt, the which he had done accordingly cc. For this is only in 
Di.iſcharge of the Account. 5 P. 5. 8. | 
Br.Accompt, 15. It is no good Plea in Bar of the Account that he was robb'q 
805 cires of the Monep by certain Felons; for if this ſhould excuſe him, it 
Account ought to be pleaded before the Auditors, 9 E. 4. 40. b. Curia. 
from the 16. So it is no Plea that he received it to carry, and was robb'd of 
Nr that that and other his Goods. Contra 22 E. 3. Account 111. 
E was Re- 1 | 
ceiver of Money &c. Per Cat. the Receipt was upon Condition that if the Defendant came ſafe ith 
the Money to the Camp at Northampton, that then he ſhall Account, and otherwiſe not; and ſaid that be was 
robb d of the Money before he came io the Camp &c. abſque hoc that he was his Receiver in any other man- 
ner. Per Littleton, This is in Diſcharge, and not in Bar; but it was held a good Plea in Bar. Quod 
_ quære if he ſhall take the Abſque hoc. It ſeems that he ſhall. Br. Accompt, pl. 69. cites 
$44.4 | 3 Ss W on eng; 5 
Debt upon Bond to account for Money. Defendant pleaded that he did Account. The Plaintiff replied 
that ſuch a Day the Defendant received 261. for which he has not accounted. The Defendant rejoin'd that he 
accounted thus, viz. that certain Thieves broke open his Counting-Houſe, and ſtole the Money, whereof he gave 
the Plaintiff Notice. And the Court held this an Account, and no Departure. 2 Lev. 5. Paſch, 23 Car. 
2. B. R. Vere v. Smith. Vent. 121. S. C. adjudg d for the Plaintiff.——2 Keb. 761. pl. 30. 8. C. 
and held accordingly per Cur. — Ibid. 779. pl. 8. ſays that 1 was for the Plaintiff, Niſi the 
Robbery be tried. But Ibid. 380. pl. 52, ſays that the Rule for Trial of the Matter being diſobey'd, 
the Court gave the Plaintiff Leave to diſcontinue, the Robbery being a good Bar.. C. cited, and 
allow'd for Law. 6 Mod. 139. Paſch. 3 Ann. B. R. e 2] | 


17. Plene Computavit is a good Plea. in Account, therefore it ſeems 
that where the Plaintiff had had Account, he ſhall never have Account 
of it again. Br. Accompr, pl. 10. cites 41 E. 3.3.9. 

18. Payment to the Plaintiff or a Stranger is a Plea in Diſcharge, and 
8 be pleaded in Bar. Raym. 5). Arg. cites Raſt. Ent. 16. 19 

19. 2 of the Receipt of 100 Marks, to render Account at P. in 
London; he ſhall not pkad that the Plaintiff deliver d to him the 100 Marks 
at S. in the County of E. to deliver to F. S. which he has done, without tra- 
 wer/ing the Receipt in London; but it is a good Plea that he received the 
roo Marks in London to deliver to J. S. which he has done without 
Traverſe. Note a Difference per tor. Cur. For if he has not deliver'd it 
over, he is accountable. Br. Accompt, pl. 47. cites 22 H. 6. 49. 
20. The Defendant in Account as Receiver ſaid that at another Time, 
in Writ of Account of the ſame Receipt; he was adjudg'd to Account at the 
Sait of the ſame Plaintiff &c. And per Danby and Moyle, it is no Plea; 
for it he has aot taken Execution, he may have a new Action, Contra 
per Litt. & Choke; for the Nature of the Action is chang'd by the Judg- 
ment from Matter in Fact to Matter of Record. Quære. Br. Accompt, 
pl. 57; cites 9 E. 4. 50. SEL 
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(o) What ſhall be a good Diſcharge [or Plea] befire 
f Auditors. 


1. 1C is a good Diſcharge before Auditors for a Factor to ſay that Br. Accompt, 

1 in a Tempeſt, becauſe the Ship was ſurcharg' d, the Goods were pl. 10. cites 
flung into the Sea. Dubitatur 4: E. 3. 4. | S. C. 

2. Tt is no goon Diſcharge before Auditors that he was robb'd of Br Accompt, 
the Goods by certain Felons, Dubitatur 9 E. 4. 40. b. pl. 55. cites 
8. P. held by Popham to be a good Plea; but Gawdy e contra. Mo. 462. pl. 650: Hill. 39 Eliz, 
Woodliff's Caſe. Ow. 57. Hill. 38 Eliz. Anon. S. C. Gawdy held it no Plea in Bar, becauſe 


he has confefs'd himſelf accountable by the Receipt ; nor any Plea before Auditors. But Popham held 
it a good Plea before Auditors. | ) 


;. Jt is a good Diſcharge befvre Auditors that he was robb'd of 4 Rep. 2 


the Goods, without his Default or Negligence. Co. Litt. 89. A 
| | : 
Court, Arg. in Southcot's Caſe, that in Account it is a good Plea before Auditors that he _ robb'd, ay 


appears by 12 E. 3. Account 111, 41 E. 3.3. & 9 E. 4. 40. and if the Factor did his beſt to ſave them, 
he ſhall be diſcharg'd. —— See (N) pl. 15. 16. 


4. It is a good Diſcharge before Auditors in Account, as Receiver Br. Accompt; 
of 101. if he tenders the 10 1. and ſwears upon a Book that after the 8 80 
Time that the Monep was deliver d to him, chat he found nothing 
that he durſt to buy for fear of Loſs; for he is not bound to buy ſo as 
2 for 1 ſhall bear the Loſs, and not the Plaintiff. 46 
+ 3. ALLOUNT 40. i 8 | 
5. (It ſeems a Receiver is not bound to buy and ſell, and there: 
fore * ſeems it is intended chat he was 4 Receiver ro Merchan- 
dize. | | | 
6. And in this Caſe the Plaintiff ſhall not be received to aver con- Bt Accompr, 
trary to his Oath. 46 E. 3. Account 40. „ | E 2” Cites 
7. Ik Goods and Merchandizes are ſhipp'd in a Ship to be fold in 
Barbary, and deltver'd into the Cuſtody of a Bailiff, ad Merchan⸗ 
dizandum & Yendendum according to his Diſcretion, and thereupon 
he goes with the Ship and Yerchandizes to Algters in Barbary, and 
there deſires Leave to trade; but before he can obtain it, the ſaid 
Town ſurprizes them with Ships of War, upon Pretence of Damages 
received by them, and the Engliſh before; upon which, for the Re- 
demption of the Ship and Merchandtzes in the fame Ship, by Com- 
[or between the Merchants of the ſald Ship and the aid Town, 

e and all the other Merchants were compell'd ro pay ſo much c. ann 
lo the Average upon all the Goods in the ſatd Ship did amount unto PAL 
* 671. per Cent. tor their Redemption, and according to this Rate * pol. 125. 
the Average tor the ſaid Goods amounted to ſo much &c. tor which he. 
prays Allowance, this is a good Diſcharge before Auditors, be- 
cauſe this was done for the ]Prefervatton of the Reſidue. Mich. 9 
Car. B. R. between Brow» and Robinſon, per Curiam. But Judg- 
ment was given againſt the Oetendant for another Matter. Jntra- 
tur, ich. 8 Rot. 186. f 3 | 

8. Ik a Bailiff of a Manor pays the Relief of his Maſter to the Lord to E. N. B. 116. 
whom it is due, he ſhall be allowed this upon his Account, tho he had 0 i» te 
no Warrant from his Maſter ſo to do, becauſe this is a caſual ching ores P. 
of common Courſe. 41 Edw, 3. Account 33. Cittta, accordingly, | 

9. But if a Bailiff pays a thing that is nor caſual of common Courſe 
ſhithout Warrant kroin his Lord. he ſhall not have Allowance thereof 
upon his Account. 41 Edw. 3. Account 33. Curia. 
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Brownl. 25. 10. Ik d Factor buys Certatn Things tor 20 l. which are not worth 
in a Nota 12 d. tho he did as well as he could, pet he ſhall not be allowed for ſg 
cordingiy. much Upon his Account. 4x Edw, 3. 9. b. f 4 Edw. 3. Account 
n n | OO hs 
7 So $ * Accompt, pl. 10. cites S. C. per Finch. Ibid. pl. 66. cites S. C. that if a Bailiff mer. 


chandizes and loſes, if he does as well as he can he ſhall not bear the Loſs but the Lord, as it is ſaid by 
ſome, but contra of Receiver. | . 


— — 


| 11. It is a good Diſcharge before Auditors chat he acknowledged 

. a Statute Merchant to the Plaintift, in which he was bound to the 

Plaintiff in a certain Sum, which is as much as the Plaintitf de⸗ 

mands, and that he gave another thing in Satisfaction of the Profit 
thereof. 30 Edw. 3. 4 b, 23 adjudged. 2 . 

12. Jf Man receives Money of J. S. to deliver to J. D. as a Meſ- 
ſenger, in an Account againſt the Batlee, he ſhall be diſcharged be: 
fore Auditors by Tender in Court of the principal Sum; for he is not 
to account for the Profit thereof in the mean time, tho he hath detain'd 
it for a long time, for he did not receive the Money to merchandize but 
only to deliver over. 2 Rich. 2. Account 45. For he had no Warrant 
to-merchandiſe with it to gain or loſe, 1 

13. So if my Bailiff of my Manor receives the Rents of my TT 
nants, and retains them for 2 or 3 Years, pet in a Writ of Account he 

is he is not to account for the Profit coming therefrom in the mean 
time, for he had not any Warrant to mercharidize with them, or to 
gain or loſe. 2 Rich, 2. Account 45. | _—_ 
In ſome 14. So in an Account as Receiver where he is not to merchandize, 
Fin f he ls not to account before Auditors tor the Profit after the Re 
Accompt ceipt. | 


againſtone 15. But otherwiſe where the Receipt was to merchandize, for there 
as Receptor hy hath a Marrant to gain or loſe, 2 Rich, 2. Account 45. 6 Rich, 2 a 
HAD 1 E 1 Cb d alſo ſhall a pt for the Profi 4 ; 8 
Allowance of his es and Charges, and alſo ſhall accompt for the Profit ke received or might reaſonably re- 'P 
_ 1 * vas provide by Law in Favour of Merchants, and for Advancement of Trade = Teal 1 
fick. Co. Litt. 172 a. 8 N . | 1 
Account lies 16. So tho the Receiver rerains the Money in his Hands without 
2 any Implopment, it he might have imploy'd it for Profit. 2 Rich. 2. 1 
has or might Account 45. e | N | : : 
| have gain . B ü 2 
by the Occupation. Per Luke J. D 21. b. pl. 130. | 
"= * 1. But he ſhall be diſcharged of the Profit in this Caſe by his Oath 
» 1 55 


that he could not find any thing to buy by which he might gain. 2 
66.cit85. © Rich, 2. Account 45 * 46 Edw, 3. Account — N * 
2 18. And the Plaintiff ſhall not be received to aver contrary to his 
Po. Oath. 46 Edw. 3. Account 40. 5 
19. In Account as Bailiff Curam habens & Adminiſtrationem de qui 
buſdam bonis # Merchandiſis, ſcilicet C loves ad merchandizandum & 
proficuum inde faciendum & comporum inde reddendum, he ought to 
render an Account before Auditors of the Profits made thereof, Mich. 
9 Car. B. R. between Brown and Robinſon, Adjudged upon a Oe 
murrer, where it appear'd by the Plea of the Defendant that he had 
made Profit thereof by Sale, and pet he had accounted blit accord⸗ 
ing to the Value at the Receipt thereot. Jhtratur, Mich. 8 Car. B. R. 
{f I deliver 20, In Account for Merchandtze the Defendant ſhall be charg d if 
Goods to Hy might have gain'd more in ſuch or ſuch a Thin R. 6 455 2. 
one of the * | | g K. | | 
Value of X Account 47. TER | | 
10 l. to traf- 


fick with for my Uſe, and he ſells them for 10 l. I have no Remedy; but if my Bailiff buys a Thing 
for 101. which is not worth it, he ſhall not be allow'd, Brownl. 25. in a Nota. > 
21. 99 
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Account. 


21. So my Bailiff ſhall be charg d, it he ſells a Quarter of Corn 
for 40 d. when he might have fold it tor half a Mark. 6 Rich. 2. Ac- 


count 47. an delivers Money to another to deliver over to J. S. and The Caſe of 
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22. If d ; 
he * it ern, and atrer Bailor brings a Mrit of Account Speake v. 
againſt him, and he pleads Never his Receiver tc. and this is found ee 
againſt him, becauſe he cannot give this Spectal Matter in Evi⸗ apainſt D. 
dence, inalmuch as he was once accountable conditionally if he did #7 Receipe of 
not deliver it over, he ſhall not after be received to plead this Mat: 18 7. % che 


ter in Diſcharge before Auditors, becauſe this Plea proves him not "4 of 4: 


tobe accountable, which is found and adjudg d agatnſt him. D. 3 %,. 
Eltz. 196. b. 43. Agreed by ſeveral, ile was 

ind upon 
Ne unques Receivor Per Manus &c. and found for the Plaintiff ; and the Defendant pleaded before Audi. 
tors, that by the Appointment of A. be had paid the Money to J. A. for the Debt of the Plaintiff. Adjudged 
an ill Plea, and contrary to the firſt Iſue; wherein it was ſaid that he Never was Receiver &c. Hutt, 
133. Hughes v. Drinkwater. : 


23. In an Account, if the Plaintiff declares of a Receipt of tooo 
Dollars Monet Venetiz, the Value of each Dollar being 48. Monetæ 
Angliz quæ in toto ſe attingunt ad Valorem tg ſo much Fc. to which 
the Defendant pleads Never his Receiver to render Account, upon 
which they are at Iſſue, and it is found for the Plaintiff, by which 
the Defendant fs judged to account, the Defendant fg not bound to 


render an Account of the Dollars as they are valued in the Declara- 
tion according to the Value there ſhewn, but he may ſhe w before the 


Auditors of what Value they were at the Time of the Receipt, and Ac- 
cording to this he ſhall account, Trin. 36 Eltz. B. R. between 
Beecher and Smith, Per Curiam. CE | | 
24. He cannot allege a Otfcharge by Matter done beyond Sea, which A in Ac- 
is not triable here. 41 E. 3. 4. count De- $ 
1 | naant ? 
that he bought Jecvels in Breteigne fer 400 J. and in Breteigne ſhew'd them to the Plaintiff, and put = 
into a Box, and delivered the Plaintiff the Key of the Box lock'd in Breteigne, and after delivered to the 
Plaintiff in A. in England the Box; and the Plaintiff ſaid that theſe <vhich be bail'd to bim at A. wa s <vorth 


tut 401. and after the Plaintiff recover'd 4001. except 40 l. The Reaſon ſeems to be, becauſe the 
Buying and Delivery at B. beyond Sea, is not triable here. Br. Account, pl. 10. cites 41 E. 3. 3. 9. 


25. It is no Plea in Bar, that he bail d the Money to . M. by the Plain. Firth, Tie. 
tif*s Command, but a good Plea in Diſcharge betore Auditors. Br. Ac. Account, pl. 


count, pl. 31. cites 12 H. 4 18, Shed 


| S. P. by 
Hull, quod Curia conceflit, 


26. Account againſt a Receiver of 20 1: he ſaid that after the Receipt 
he married the Siſter of the Plaintiff, } goa which he ſhould have-20 l. and the 
Plaintiff granted to him that he ſbould retain this in full Payment, Judgment 
11 Actio, and no Plea in Bar ot the Account, but it is a good Plea in Diſ- 
—_ of rhe Account before Auditors. Br. Account, pl. 31. cites 12 

„ IS... | % 

15 The Defendant acknowleged the Receipt, and Auditors were gn d, 
and the Plaintiff did not come, and the Auditors certified it to the Court; 
where fore they awarded that the Defendant ſhould go quit, for as to this 
Account he is diſcharged ; but firſt the Fu/tices demanded him, and he 
came not; and further they awarded that the Warden of the Fleet ſhould 
permit him to go at large. Br. Account, pl. 45. cites 21 H. 6. 26. 

28. Account againſt W. as Bailiff, who pleaged Never his Bailiff. 


After Verdict, and Fudgment quod computet upon the Account, the De- 


fendant ſhew'd a Diſcharge, and. ſo to Iſſue again, and a Verdict for the 
Plaintiſt; and there being a Demurrer to Part, the Defendant freafd that 
| | Bis 


— 


16 4 Account. 
his Feme had Title of Dower, and enter d firft, and enjoy'd as Guardian jy 
Socage; and ſo prayed Allowances of the third Part. It was inſiſted, that tho 
Bailiff on Account ſhall have Action for Surpluſage, yet the Receiver or 
Guardian in Socage ſhall not; and that here the Deſendant is charg'd as 
Bailiff, And per Cur. accordingly, and that this Matter ſhould have been 
pleaded, and it ſhall not be allow'd upon Account; for he has paſs'd the 
Advantage of it. Palm. 512. Hill. 3 Car. B. R. Briggs v. Wilſon. 
2 114. 29. In Account, the Detendant pleaded Ne ungues Receivor, and found 
or Againſt him. Afterwards before the Auditors he pleaded an Arbitrement for 
S accord- all Accounts, AtFions &c. and that he was awarded to pay to l. only, in 
ingly. And Diſcharge of all Accounts, Debrs &c. which he paid accordingly. Bar 
by Richard- adjudged for the Plaintiff; for this Arbitrement before the Action o 
. the have been pleaded in Bar of the Action, which is now t late to do before 
bn the Auditors. Cro. Car. 116. pl. 10. Trin. 4 Car. C. B. Taylor v. Page. 


was made 
after the | l + age Eb 
Action brought, it cannot be pleaded before the Auditors, but he ought to have his Audita Querela. 


N 
— LL x r 


— 


30. An Accord with Satisfaction may be pleaded in Bar of Account, but 
not in Diſcharge before Auditors; Per Crooke J. to which the Court 
ſeem'd to agree. Het. 114. | 

S C. cited 31. B. depoſited 2001. betted on a Horſe-race in the Hands of C. to be de- 
Sty. 410. Jivered ta the Winner, as by Articles between the Parties. C. deliver'd 
_ the 200 1. to the other Party, ſuppoſing he had won the Wager; where- 
upon B. brings Account againſt C. as his Receiver. C. as to 100 J. 
feaded Ne unques Receiver; whereupon he was 5 7 to account 
— — Auditors, where he pleaded in Diſcharge, that he had deliver'd the 
Money to the other that won the Wager. The Plaintiff replied that there 
was foul Play &c. and ſo he ought not to have gdeliver'd the Money. Roll 
Ch. J. held the Plea not good; for he being adjudged to account, implies 
that the Money was fairly won by the Plaintiff ; and ſerman and Nicholas 
J. agreed that Judgment ought to be for the Plaintiff, Sty. 353. Mich, 

1652. Boynton v. Cheek. | | 
But after 32. After Judgment quod computer the Defendant pleaded before the 
Account a- Auditors, that he had delivered over Part cf the Money; upon Demurrer it 
2 the was inſiſted that this Plea is contrary to the Verdict on the firſt Judg- 
3 _ ﬀ ment. And per Roll Ch. J. The Books generally are, that this Plea 1s 
and Judg- in Bar of the Account; but here the Plea of Delivery over has made it a 
ment quod Plea in Bar, and it would be miſchievous to plead it now; for then the 
computet, fame Iſſue would be tried twice, and fo there may be contrary Verdigs, 


— agen Judgment for the Plaiatift. Styl. 410. Hill. 16 54. Pendarvis v. St. 


Auditors, Aubin. | | 

that be re- ſe. TED „ 

ceived the Money of the Plaintiff to deiiver over, <vbich he had accordingly done; Per Roll Ch. J. if he had 
pleaded that he had paid it over by the Conſent of the Plaintiff, it had been good before the Auditor, 
_ it is a good Plea in Bar if the Money be paid accordingly. Styl. 430. Hill. 1654. Kirk . 


32. In Account, as Receiver of 20 1. the Defendant pleaded that Plain- 
tiff delivered it to him to pay over to ſuch Perſons as Sir (r. M. fhould think 
fit, wwho awarded it to be delivered over to one H. &c. abſque hoc that he was 
their Receiver, aliter vel alio Modo. It was found for the Plaintiff, and 
Judgment quod computer. Before the Auditors he pleaded the Act of Oblivion; 
upon which the Plaintiff demurr'd, and the Court ſeem'd to think that 
the Plea was good enough. Raym. 57. Mich. 14 Car. 2. B. R. South 

cot v. Rider. os OTE DEW EEG AT 
233. In Account againſt a Bailiff for a Pear! Necklace, Defendant plead- 
ed Ne unques Bailitt, and before Auditors pleaded in Diſcharge that he 
delivered it over by Appointment to a Goldſmith, on Agreement to ſell or deliver. 
Plainriff replied Non deliberavit. Detendant demurr'd, and well, if che 
Delivery over had nor been alleg'd to be by Agreement; bur as it is, tlie 

| Demutrei 


ff , ts 


WE 61. for the Maintenance of the Plainciff's Brother. 42 E. 3. 6 


. 
* — 


- 
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Atbount  _- 165 


a was held frivolous. The Plaintiff alſo travers d the Delivery by 
— but the Court held the Appointment not traverſable, 165 
Bailiff having original Power to agree; but the Court ordered an Amend- 
ment by Conſent. Keb. 491. pl. 39. Paſch. 15 Car. 2. B. R Vanganhell 
v. Brownwick. ; 

35. In Account Judgment was given Quo computet, then the Defendant 
pleaded before Auditors, that the Goods tor which he was to account were 
Bona peritura; and tho he took Care in keeping them, yet they were 
much worſe, and that they remained in his Hands for Want of Buyers, and 
being likely to be flill worſe, he ſold them upon Credit to a Perſon beyond Sea. 
Upon Demurrer the Plaintiff had Judgment; tor where a Merchant de- 
livers Goods to his Factor ad Merchandizandum, he cannot ſell them 
upon Credit, unleſs he hath a particular Commithon ſo to do. 2 Mod. 
100. Trin. 28 Car. 2. C. B. Anon. 

34. No Plea which would have been a good Plea in Bar of the Action, 
ſhall be pleaded before Auditors. Agreed. Arg. 10 Mod. 22. Paſch. 10 
Ann. B. R. in Caſe of Biſhop v. Eagle. JT 


—— 


9 


(P) What will be a good Diſcharge without Deed. 


. JF a Bailiff does a Thing that belongs to him as Bailiff, a8 tO gr. Account, 
pay Renrs, Or luch Things, which are due of Right from pl. 26. cites 
the Manor, he ſhall aver this without Writing. 42 Edm. z. 6. ? 


« 25, | | 

2. So it ſeems he may aver a Payment by Command, which of Br. Accompt, 

Right does not belong to him as Bailiff, as that he hy Command paid pl. a6 * 
8. C. A 

ſays that of 

*. Thin 

| | which does 

not touch his Bailywick, it is not reaſonable that he ſhould have the Averment without Warranty, by 

which &c. & adjornatur. Fitzh. Tit. Account, pl. 27. cites S. C. and S. P. by Finch. 1 


30 


3. So ik a Man appoints a Stranger or his Servant to receive Money Fitzh. Tit. 
in his Name, and he receives and pays it over by his Command, he Account, pl. 
may aver this without Deed ; for the Stranger is his Servant for 48 Pe. 
the Time. 42 Edw, 3. 24 5 

4. It is a good Otlcharge that che Plaintiff was indebted to him in Fitzh. Tit. 
the ſame Sum, AND granted that the Detendanr ſhould retain it in Sa- Account, pl. 


tisfaction of his Debt, without Deed. 12 0. 4. 18. 1 


e | | 52 after the De- 
fendant was awarded to Account &c.—— Br. Account, pl. 31. cites 8. C. [but in neither of theſe Caſes 
is any mention of a Deed.] ; 


is a good Diſcharge that he deliver'd the Money to a Br. Accomp, 
tranger y the Plaintiff's Command. 12 I), 4. 18. pl 8 I, Cites 
he Acrountant being charg'd as Bailiff of a Manor may =_ 
without ſhewing a Deed or Acquittance, chat as to a certain Sum of 
Money he paid ir by the Plaintiff's Command to T. the Plaintiff's Re- 
ceiver of the ſame Manor ; for he cannot oblige him to give a Tallie 
or Acquittance, 13 Rich. 2. Account 51. adjudg' d. | 

7. So ſuch Batliff may, without chewing a Letter, Tally, cc. aver 5. P. Br. le. 
that he paid a certain Sum to che Plaintiff himſelf; for he cannot l bs 
conſfratn his Lord to give Acquittance, 13 R. 2. Account 51. E z. 25.— 
aͤdjudg'd. 8 | | | Pay ment to 

; the Plaimiff 

bimſelf was averr'd without ſhewing Deed, and good. Br. Monſtrans, pl. 148. cites 42 E. 3. 35- : 
Uu 8. Fur 


\ 


Account. 


g. But in Account againſt a Bailiff the Defendant can not aver q 
Delivery over to another &c. without Writing or Tally. 6 Rich. 2. 
Accotitit 47. per Belknap. (It ſeems as if this is intended of a 
voluntary very upon a Bargain between them, wichout the Com- 
mand of the Plaintiff. | | 260 
S. P. Br. 9. Account as Receiver of 40 l. by other Hands. The Defendant 
on by * ſaid that the Plaintiff had a Deed of the ſame Receipt 5 Fudgment if without 
but K ws ſhewing the Deed &c. as in Debt upon Contract. The Detendanr ſaid that 
not adjudg d. he had Specialty. Judgment &c. But the principal Caſe was nor * ad- 
* It ſeems mitted, therefore quære. Br. Accompt, pl. 2. cites 2 H. 6. 9. 


miſprinted 
for (ad- x 135 
judg'd.) 8 : 3 1 ES WS 
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Theſe Pleas = 
ſeem not to plead * IT. 


anſwer the 


Diviſion. 

* ThisWord - a | | ; 
(it) ſeems to I. IF 2 in @ Mrit of Account are adjudg d to account, and one is 
be put in by after outlaw*d in the Suit, and the other appears, he ſhall ac 
Miſtake, and tolint alone. t 41 Edw. 3.3. „ 
makes the | 

Title not to 

agree with the Matter of the Pleas, which might be, viz. Several Accountants, where one ſhall account 
alone. And where the Account by one ſhall affect the other. | | 

Fitch. Tir. Account, 225 Cites S. Caſe.- Br. Accompt, pl. 10. cites 8. C. Br. Reſponder, 
pl. 5. cites S. C becauſe the Proceſs is determin' d againſt the other —-S. P. Thel. Dig. lib. 12. cap. 
2. S. 19. cites Paſch. 13 E. 3. Brief 263. and ſays that ſo it is by way of Plea, and cites Mich. 31 E.;. 
Brief 344. Brownl. 25. in a Nota, S. P. and ſame Reaſon, as in Br. Reſponder. 


Nr (Q.;) Diſcharge before Auditors. V ho ought to 


* 


Br.Accompt, 2. 80 if he who ig outlaw'd be dead. 41 EDw, 3. 3. So if after: 
pl 20. cires are adjudg'd. to account one dies, the other ſhall account alone. 
Br. Reſpon- 41 Edw. 3: 3. 


der, pl. 5. | | 
cites b. ce For the Receipt of the one is the Receipt of the other. ——Brownl. 25. S. P. in a Nota. 


Br. Accompt, 3. Mhen 2 are adjud FO to account, and one is outlaw'd, and 

Pl gn [the other] accounts, if be diſcharges himſelf upon the Account, this 
& 9.—— hall be a Diſcharge to the other when he ſues a Scire Factas upon a 
Firzh. Ac- Charter of Pardon, and if he be charg'd by the Account, this ſhall 
po - be a Charge upon the other, becauſe they were adjudg'd ro account 
Fill 3 jointly. 41 Edw. 3. 13. U. | 
$: 3+ 8 


(R) Account. Infor d. How. | 


8 I. Statute of nh} "Rang That if * Bailiffs withdraw themſelves, 
Statute wa, 32 H. 3. cap. 23. L. | „ 
as it appears by the Letter thereof, that the laſt Proceſs in an Action of Accompt was Diſtreſs infinite, 
and the Accomptants ſeeking Subterfuges did withdraw themſelves and become Vagrant, flying to ſecret 
Places, ſometimes in Foreign Counties, and had no Lands or Tenements whereby they might be dil- 
train'd, ſo as'the Lords were in a manner remedileſs. 28 : | 

But this Act gives to the Lord a Writ of Accompt, founded upon this Statute, which of the Words 
of the Writ is call'd a Monftravit de Gmporo, and begins thus, Monſtravit nobis A. quod cum B. Balivus 
ſuus &c, and is mention'd in the Regiſter, Fleta, and other ancient Books and Records, and lies in am) 


County <vhere the Accomptant may be found. 2 Inſt. 143. But this Writ ought not to be granted but 
upon Oath to be made in Chancery, 2 Inſt, 144. * | ph b 
5 | e bb | * This 


4 — 1 
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| : ute extends: not only to Bailiffs according to the Letter, but t Gardrins in Socage Receivers 
2 111 ; but the Statute of Weſt. 2. cap. 11, extends only to Bailiffs and Receivers, and 
to a Gardein in Socage; for a Capias lies againſt him by this Statute, but no Exigent by the Stat. of 
n. 2. 2 Inſt. 143, F . 
W ſome — ſuppoſed that the Statute of Weſt. 2. which gives Proceſs of Utlagary in an 
Action of Accompt, hath taken away either the Effect or the Uſe of this Act, the contrary appears in 
ſeveral Cafes in our Books. 2 Inſt. 144. | 


And have 10 Lands Ez. whereby they may be diftrain'd, they ſhall be If the Ac- 
attach d by their Bodies, ſo that the Sheriff ſhall mate them come to make comptants 
their Accompt. Lock 


| Tenements, 
whereby they might be diftrain'd, tho* it be not to the Value of the Account, yet it ſuffices to exempt them 
out of this Statute, hut they muſt have Lands and Tenements for Term of Life at the leaſt, and ſo is this 
Act to be underſtood. : "© | 
For where after this Statute, and after the ſaid Statute of W. 2. cap. 11. viz. in 4 E. 2. one brought 
1 Writ of Monſtravit de Compoto upon this Statute, and counted that he was his Receiver of 1001. 
&c in which Action 4 Points were reſolved, 1ft. That our Statute extends to a Receiver as well as to 
a Bailiff. 2dly, That if the Accountant has any Lands or Tenements, though they be not ſufficient to 
render the Account, yet he 1s et ex out of the Statute, 3dly, by theſe Words (Lands and Tene- 
ments) is intended an Eſtate of Freehold ; and therefore, where it was there found that the Accountant 
tad a Houſe of the yearly Value of 6s. in the Right of his Wife, who had the Inheritance thereof, 
but for that it was the Freehold of bis Wife, and not his Freehold, it avas adjudg'd no Sufficiency within 
tbe Statute. 4thly, It was reſolved that if the Husband had [ſe by his Wife, fo as ſhe had a Frankte- 
nement for his Life, he had been exempted out of the Statute. And the like Caſe was in 6 E. 2. in Caſe 
of a Receiver, and many other Authorities and Records there be to that Effect, whereby it appears 
that both this Act hath till its Effect, and that it was in Uſe after the Stat. of W. 2 Cap. 11. and here- 
with agrees Fleta, who wrote ſoon after the Stat. of Welt. 2. and that Stat. does confirm this Act, & fi 
diffugerit, & gratis compotum reddere noluerit, ſicut in aliis Statutis alibi continetur; by which Words 
this Stat. is meant. 2 Inſt. 144 Thel. Dig. lib. 12 cap. 60. cites Paſch. 4 E. 2. Briefs 791.— 
And Ibid. cites 6 E. 2. Briefe 806. That if he has no Tenements in the County where the Writ is 
brought, yet the Writ is __ notwithſtanding that he has Tenements in another County. 

But if any ſue out this Writ of Monſtravit de compoto, and attaches the Accountant's Body where be 
has Lands and Tenements, contrary to this Act, in Deceptionem Curiz contra formam Statuti &c. the 


* 


Party grie ved ſhall have a Writ for his Relief, which appears in the Regiſter. 2 Inſt. 144. 


Weſt. 2. 13 Ed. 1. cap. 11. Concerning Servants, Bailiffs, Chamberlains, Receivers 
and all * Receivers, which are accountable + © | Were. An 

| ü Ciently call'd 
Chamberlains, becauſe they were wont to keep the Money received in Chambers ſpecially provided 
for that Purpoſe, yet cannot be charg'd as Chamberlain in an Account, but as Bailiff or Receiver. 2 
Inſt. 380. | 


When the Mafters of ſuch Servants do affign them Auditors to take their An Account 
Accounts, | | png "r ak 
; ; ; 3 : one Auditor, 
is not within the Purview of this Statute ; for it is in Nature of a Commi ion, and a Commiſſion being 
made to two or more cannot be executed by one alone. 2 Inſt. 380, | 
In Del the Plaintiff counted that the Defendant aſſign'd Auditors to him 4. B. and C. B. and that the 
Plaintiff accounted as Bailiff of his Manor, by which he accounted before them ; and it was found that the 
Plaintiff as not in Arrears, and that the Defendant <vas in Surpluſage 101. Newton ſaid that nothin 
was Owing to him, and that he was ready to make by his Law; and by the Opinion of the Court the 
Defendant may have his Law, tho” it be before Auditors; for they are Judges of the Bailiff, and not of the 
Lord; for the Statute is that if the Accountant be in Arrears, he ſhall not have his Law; ſo that the Sta- 
= is all upon the Accountant, and nothing upon the Lord. Br. Ley Gager, pl. 62. cites 14 H. 
6. 24. | | 

Debt againſt the Lord by Receiver f the Surpluſage, where he has paid more than he received, upon 
Account before Auditors, the Defendant tender'd his Law. Per Davers J. The Law lies; for the 
Statute of W. 2. which ouſts the Law, is only for the Lord, and not for the Accountant ; and vet by 
him the Defendant cannot wage his Law, becauſe the Plaintiff was compell'd to acceunt ; bur Priſot was 
Clear that the Law lies, but the Defendant dar'd not demur. Br. Ley Gager, pl. 65. cites 38 H. 6. 6. 

By this Act the Auditors og: of Record, and therefore by Conſequence in an Action of Debt for 
the . of an Account before 2 or more Auditors, the Defendant ſhall not wage his Law. 2 

380. 5 5; | 
And by the ſame Conſequence of Reaſon, if the Lord be found in Surpluſage upon the Account deter- 
mined by the Auditors as an Incident to their Authority in an Action of Debt brought by the Bailiff 
for this Surpluſage, the Lord ſball not wage his Law, becauſe by Force of this Act (they being Judges 
of Record) no ager of Law can be allowed againſt their Record. And fo was it adjudged in the Ex- 
chequer Chamber, as it is reported in 20 H. 6. 8 but if the Account be mids before one Auditor, this 
1s out of the Statute, 2 Inſt. 3 80. 
It 


wo Account. 


It has been ſeveral Times rul'd in B. R. and alſo in C. B. that a common Bailiff cannot wage his 

Law, but that it is otherwiſe of a Receiver; Per Walmſley J. to which the other Juſtices aſſented. U), 
183. b. Marg. pl. 60. cites Mich. 42 & 43 Eliz. Sheffield v. Barnsheld. | S 

And tho' in Debt upon Arrears of Account before Auditors, they may commit the Bailiff to Gaol, if 
he be in Arrears, but not the Lord for bis Surpluſage; for the Statute does not ſo extend. Br. Ley Gager, 
pl. 7. cites 20 H. 6. 16.—8. P. As to the Lord. 2Inft. 380. NEE | 

In an Action of Account againſt a Receiver for 13s. 4d. or any other Sum under 40 f. the Sheriff in 
his County-Court ſ>all not hold Plea of it; becauſe he cannot aſſign Auditors, who (as has been ſaid) are 
Judges of Record, and the County-Court is no Court of Record. 2 Inſt. 380. 


By theſe And they be found in Arrearages upon the Account „ all things [being] al- 
0 


2 . hw'd which ought to be allow d, 

the | . A N 

feund in Surpluſage, it is within their Authority, and therefore Parcel of their Record; and ſo in that 

Caſe no Wager of Law lies. 2 Inſt. 380. | | 
But albeit the Auditors do diſallow a juſt Demand, yet ſhall he take no Averment or Advantage upon 

theſe Words againſt the Record of the Judgment of the Auditors ; for Judicium pro verirare accipitur, 

& nemo poteſt contra recordum verificare per Patriam; but he has Remedy after by this Act, by a Writ 

of Ex parte talis for his Relief. 2 Inſt. 380. | 


Note, at the Their Bodies ſhall be arreſted, 


Common 
Law the Proceſs in Account was Summons, Attachment, and Diſtreſs infinite, by the Statute of Marl. 
bridge a Writ of Monſtravit de compoto was given; and here by this Branch the Body may be arreſt. 
ed; and after by this Act Proceſs of Outlawry is given in Account, ſo as after the Account determin'd 
the Body of the Defendant may be arreſted &c. 2 Inſt. 380. 381. | 
The Power of the Auditors is to commit him to the next Gaol upon the Account ended, and the 


| ” 


Party found in Arrears is to be committed to the next Gaol immediately, and not by any mean Space. Br. 


Account, pl. 6. cites 27 H. 6.8.- S. P. For note the Words in Effect be Super compotum ſuum 
&c. arreſtentur & liberentur. 2 Inſt. 381. | Es 

The Lord cannot commit the Defendant to Ward, as the Auditors may by the Statute; for 
they have this Power only by the Statute ; but upon Account at Common Law before himſelf, the Lord 
might have Debt of the Arrears. Br. Account, pl. 16. cites 45 E. 3. 14 & 28. | 


This is in. And by the Teſtimony of the Auditors they ſhall be ſent unto the next Gao) 

_ - the of the King in thoſe Parts, and ſhall be received of the Sheriff or Gaoler, 

next Gao | 

tho* it be not in the ſame County, for the Statute is in Nature of a Commiſſion ; and therefore this Word 

(next) muſt be purſued. 2 Inſt. 3817. : | 

The Auditors muſt make a J/arrant in Writing under their Seals to the Sheriff, wo the ſpecial Mat- 
ter; and thereupon the Sheriff ought to receive tlie Accountant in Execution. 2 Inſt. 381. 


If Need 2 And impriſoned in Iron under ſafe Cuſtody, and ſhall remain in the ſame 
Zis tn Priſon at their own Coft, till they have ſatisfied their Maſter fully of the Ar- 
Gaoler could 74474305. | 
not have | 3 
done by the Common Law, as by all our ancient Authors it appears. 2 Inft. 381. 

By this Clauſe it appears, that he, that is ſo impriſoned, muſt live of His own. 2 Inſt. 381. 


A Guardian in Socage cannot be committed to Priſon by Force of this Act; for he is in Loco Parentis, 
and this Act begins with the Word (Servants) which is to be applied to Bailiffs, Chamberlains, 1d Re- 


celvers, and extends to all of them ; and therefore Guardian in Socage being no Servant, nor tie Heir 


Lord or Maſter, he is not by this Act to be impriſon'd. 2 Inſt. 380. 


By this Nevertheleſs, if any Perſon ſo committed complain that the Auditors have 


8 Fs grieved him unjuſtly, charging him with more than he received, or not allou- 


parte tals ing him Expences or reaſonable Disburſements, 
Iven to the / 


ccountant, if ze Auditors aſſign d by the Lord either charge him de receptis que non recepit, vel non allo- 
cando ei expenſas aut liberationes rationabiles, and this Hrit is in Nature of a e e to the Barons of the 
Exchequer tor that they are the Sovereign Auditors of England to hear and audit the Account, & quod fiat 
Juſtitia partibus. 2 Inſt. 381. ; | 
But this Writ lies not but where the Account is taken before Auditors aſſien'd by the Lord; for if there be 3 
Writ of Account brought, and the Court alligns Auditors, there lies no Writ of Ex parte talis ; for in 
that Caſe he ought to ſhew his Grief to the Juſtices, and they ought to do him Juſtice, and the Writ of 
Ex parte talis is grounded upon this Act, where the Lord aſſigns Auditors. 2 Inſt. 381. 


E 
", 


And 


Es — * 
8 BE, 1 #7. 1 > 

F 8 is N P > HY ONE NT 

r EY 1 n e N * . 
FE, EE et REO a I £b; R V 
: > SA INOS TR ES 3 

% 1 Ts 

4 p 


«a4. # 
0 "7 


* * _ 
» 


— 


169 


Account 


* 
= 
. ” — 
* * Ma fn 4 4 


| And find Friends that will take him to Mainprize, to bring him before the The Wric 


Barons of the Exchequer, he ſhall be delivered. And the Sheriff jhall give 4 9 


e unto his Maſter, that he be before the Barons at a certain Day, p N. B. 
1 and 7. 8 5 by which he made his Account, and in the Pro 129. (F) is 
ſence of the Barons, or ſuch Auditors as they foall affign, the Account fhall be Coram The- 
e heard, and Juſtice done to the Parties, ſo that if he be found in Arrear- ſaurario & 


ö Baronibus 
ares he ſpall be committed 70 the Fleet. | noſtris de 
5 of 1 8 18 8 Scaccario; 
; ht to be Gyam Baronibus de Scaccario, according to this Act; and that the rather becauſe the 
3 oo ſovereign Auditors of England 5 and here with agrees Fleta. 2 Inſt, 38 m. 
Upon Sureties found he ſhall be at large to follow his Writ of x parte talis before the Barons ; bur if 
it be found that he was in Arrearages, he ſhall be in Execution again. 2 Inſt, 381. 


And if he flie he ſhall be diſtrai ned to come before the Fuſtices to make his ee 
Account, if he have whereof to be diftrained ; and when he comes to the Court . PE 
_ Auditors pail be aſſign d, before whom, if he be found in Arrearages, and writ de 
Cannot pay the Arrearages forthwith, He ſhall be committed. And if it be Monſtravit 
reiße by the Sheriff that he is not found, he ſpall be called from County to de Compoto 


County until he be outlawed ; and ſuch a Priſoner ſhall not be repleviſable. 15 tt 381 2 


| | * Here is Proceſs of Outlawry given in Account. 2 Inſt. 381, 
For further Explanation of this Statute See the ſeveral Diviſions of this Head. 


— 


— 


(8) Auditors aſſign d by the Party. How. And their 
ng, Power. 


1. JF I make J. S. my Auditor generally to take Accounts of all my Bailiffs 
and Receivers, he is not a ſufficient Auditor without a Pateut; tor 
when a Man is made an Auditor generally, he is an Officer, and an Offi- 
cer cannot be without a Deed ; Per Periam J. and not denied by any. 
Le. 219. pl. 301. Mich. 32 & 33 Eliz. in C. B. in Caſe of Gawton v. 
Lord Dacres. 1 oe. 55 
2. But it a Bailiff or Receiver be accountable to me, it is as clear on the 
other Side, that I may appoint one to be my Auditor to take the Account of 
him pro hac Vice by Word ; Per Periam J. which Anderſon granted, and 
50 denied by any. Le. 219. pl. 301. in Caſe of Gawton v. Lord 
acres. . . 

3. But if he afterwards takes an Account of any by Force or Colour of the 
ſaid Warrant without my Commandment, he is not a ſufficient Auditor to 
ſuch Tatent, either to take the Account, or to aſſeſs the Arrearages, if 
the Accountant be found in Arrear, or to make Allowance if he be found 
in Surpluſage ; Per Periam J. and not denied by any. Le. 219. pl. 


Bay 301. in Caſe of Gawton v. Lord Dacres. 

Yo , . 

lo- | | . 

10 (T) Allowance by Auditors. Of what. 

fat 

ow 1. | $44 Receipt of Money there is no Cofts to be allowed 8c. Br. Ac- =S. C. cited, 

of count, pl. 18. cites * 46 E. 3.9. wg 9 d 
0 | : that no Al- 
lowance ſhall be made a Receiver for 22 2 Bulſt. 278. Mich. 12 Jac. B. R. Earl of Suffolk 
v. Floyd — And Roll Rep. 87. in S. C S. P. Br Account, pl. 53. cites 4 H. 6. 27. But in Account 

And 4s Bailiff he ſhall have certain 4l.<vances for his Labour. | 
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Br. Dette, 2. II an Executrix will account ot the Receiprs of the Teſtator, fle 
pl. 52. cies ſpall be charged by Action ot Debt upon the Arrears of Account of the Goods 


gg 8g of the deceaſed 3 and yer Action of Account does not lie againſt Execy. 


4 4 > N ws 10 ' 2-2 7 , T — . 
tors, pl. 4. trix; and the Reaſon ſeems to be becaule ile took upon her Notice of 


cites S. C. Account. Br. Account, pl. 25. cites 2 H. 4. 123. 
Br. Execu- 3. In Debt, Executor aſſigned Auditors, who found an Over-payment in 
tor, pl. 159. the Teſtator by 12 J. by which the Bailiff brought Debt againſt the Execy- 
cites S. C. tor, and recover'd by Award; for tho' the Statute of Weſtminſter 2. 
does not give them Power to commit the Lord to Priſon as well as the 
Bailifl, yer by the Statute the Auditors are made Judges of Record; 
and therefore the Executor charged per Judicium. . nota, and the 
A W rit was Detinet only. Br. Dette, pl. 182. cites 10 H. 6. 24. 
Br. Bailiff, 4. It a Bailiff pays Rent iſſuing out of the Manor &c. which touch the 
1 nes Manor of which he is Bailift, he thall have thereof Allowance; & e con- 
9 24 tra if he pays the Debts of the Lord. Br. Account, pl. 88. cites 4 H. J. 
14. Per Keble. | | : þ 
5. Bailiff of Land ſhall have Allowance on his Account, but not Bai- 
life Goods. D. 183. b. Marg. pl. 60. Mich. 42 & 43 Eliz, Sheffield v. 
Barnsfield. = | 
6. It one becomes my Bailiff of his own Wrong without my Appointment, 
he is accountable to me, bur I am not compellable to make him any Al- 
lowance for his Expences about my Buſineſs; and if I aſſign him an Au— 
ditor he cannot make Allowance of ſuch Expences. Per Periam +. Le. 
219. pl. 301. Mich. 32 & 33 Eliz. C. B. in Cate of Gawton v. Ld. Dacres. 
7. The Plaintiff declared that he was Bailiſf to the Detendant of certain 
Manors, Receiver of certain Monies, and ſo rerain'd, ad diverſa negotia 
procurandum And upon Account the Allowance was made unto him for 
his Board-Wages, and other Expences in riding circa Negotia. And by An- 
derſon theſe Allowances ſhall not bind the Defendant; for as Bailiff of 
Manor, no Expences ſhall be allowed unto him, bur thoſe which the 
Bailiff has expended within the Manor, Le. 219. pl. 301. in Caſe of 
Gawton v. Lord Dacres. | | 
8. IfI retain one to follow my Buſineſs and give him Money to disburſe 
in ſuch Buſineſs, if he expends more than he received he does it without 
Warrant, and no Allowance thall-be made him. Per Anderſon and Wind- 
ham J. Le. 219. in Caſe of Gawton v. Lord Dacres. 5 
Ibid. The 9. ſn Account, the Plaintiff charged the Defendant as Receiver f 
3 ta. 204 J. pur Aocount render. Before Auditors the Detendant ſhewꝰd that he 
2 bo che had disburſed the 204 J. to divers Perſons in particular, by the Command if 
Iſſue it was the Plaintiff himſelf, and likewiſe 600 . more, and ſo prays Allowance of 
found that this Surpluſage. Burt per Cur. he ſhall not be allow'd che Surpluſage be- 
74d 25 v1 cauſe he is charged as Receiver and nor as Bailiff. And Coke Ch. J. cited 
PR . 46 E. 3. that a Receiver thall not have any Recompence for his Travel, 
by lis Cm. but a Bailiff ſhall. Roll Rep. 8. pl. 38. Mich. 12 Jac. B. R. Suffolk 
mana, and (Earl of ) V, Floyd. : | | 
the Deften- ©: ; | 
dant pray: d that he might be ſatisfied out of the 6001. Surpluſage; but adjudg'd that ir ſhould not, but 
that the Plain tiff ſhould recover 301. more, and that the Surpluſage is nothing to the Purpoſe. 
2 Bulſt. 277. S. C. adjudg'd accordingly. And Coke Ch. J. cited 1 . 5. 1. That if one be charg'd in an 
Action of Account as Receiver, and he pleads that he received it, and afterwards by his Command diſ- 
burſed the ſame for him, he ſhall not plead this in Bar of the Account, but it ſhall be allow'd him on 
his Account before Auditors, and ſaid that this 1s very clear; and the whole Courr agreed with him 
herein, and that the Defendant in the principal Caſe can have no Allowance for what he had disbarſed 
of his own Head, more than he received. g 


Ibid. 387. 10. In Account the Defendant confeſſed the Charge, but alleged an A 
1e Bur- Jowance of a Halfpenny expended. The Plaintiff demurr'd 3 it was objected 
Threele that the Demurrer was ill, and the Defendant ſhould have pray d udg- 
S. 2 ſays ment de Reſiduo; to which the Court inclined. 3 Keb. 362. pl. 40. ich. 
that the De- 26 Car. 2. B. R. Hemſell v. Thrale. | 


fendant 
thould have confeſs'd what was allow'd and pleaded to the reſt, and not plead a General Iſſue. 


on, The 


continuance. Cires 29 E. 3. 5. 


———_ w— a. oa Ale. WW — 2 v4.6 R 


— | —_. 1 


3 11 The Rule generally taken that a Bailiff ſhall be allowd Expences 
and Surgluſage in an Action of Account, but not a Receiver holds true only 
of a bare Receiver, and as to him the Reaſon is evident; but where the 
Nature of the Thing ſpews that the Receiver muſt be put to Trouble aud Ex- 
pence the Rule is falle. 10 Mod. 23. in Caſe ot Bithop v. Eagle. | 


3 


(U) Proceſs and Pleadings before, or after Judgment to 
| Account. 


HE Defendant was awarded to Account and Capias ad Computan- 

| dum awarded, and the Defendant was taken by another Suit, by 

which the Plaintiff in Writ of Account pray'd that he remain for his Execu- 

tion, and rhe Defendant ſaid that the Plaintiff after the Award was non- 

wited in the Writ of Account; and it was held that he * cannot be non- * See pl. 14, 
ſuited after Judgment, for the Award to Account is a Fudgment, but be- 

cauſe it was after the Year and Day he was awarded to ue Sire facias, 

and not to have him in Execution immediately. Quod nota. Br. Ac- 

compt, pl. 37. cites 21 E. 3. J. 


2. In Account, the Detendant pleaded Acquittance, which was found And fo 


falſe by Verdict, by which the Defendant was adjudged to account, and Brooke ſays 


Capias ad Compntandum ifſued, and the Plaintiff died, his Executor t _ 


5 5 : this Book 
brought Scire facias againſt the Defendant to Account. Per Hill, the Writ our 


does not lie if he has not accounted, for otherwiſe by the Death of the Judgment 


Plaintiff the Original ſhall abate ; tor in Writ of Account there is not ' given to 


other Execution, but that the Defendant ſhall pay the Arrears, and there- * 
fore the Writ was abated. Br. Accompt, pl. 40. cites 27 E. 3. 32. Defendant 


| | does not Ac- 

count in Fact by Force of the Judgment in the Life of the Plaintiff, the Executor ſhall not have Execu- 
tion. Ibid. But Br. Exigent, pl. 21, cites 14 H. 4. 1. that in Account it appear'd that upon Judg- 
ment of Account the Plaintiff died before Account made, the Executors had Scire Facias and Capias ad Com- 
putandum thereupon, and Exigent upon that; For upon Capias after Judgment, Exigent ſhall iſſue ubon the 
frft 1 Accompt, pl. 33. Cites 8. C. Brooke ſays, and ſo ſee that this Nature of udg- 
ment ſhall ſerve, tho* the Defendant had not accounted in Fact in the Life- time of the Plaintiff, and 
notwithſtanding that two Judgments: are in Account, and he died before the laſt Judgment. Quod 


* 


nora. | | 


3. The Defendant in Account of Receipt by other Hands found Main- 
priſe to be at the next Day, and the Clerks ſaid that they ſhould be main- 
priſed from Day to Day till the Inqueſt was paſſed, and this was their 
Courſe, and no other Courſe had been ſeen. And yer Wilby commanded 
to enter it as above notwithſtanding their Courſe, and ſo it was. Br, Ac- 
compr, pl. 50. cites 24 E. 3. 32. & 67. 

4. Where a Man is awarded to Account this is not peremptory to recover 


immediately, but then he ſhall Loy in Diſcharge of the Account betore 


Auditors be the Plea in Bar of the Account tried by Verdict or Demurrer. 
Br. Peremptory, pl. 81. cites 29 E 3. and Firzh. Accompr 128. 

5. Account againſt a Bailiff, ſhall be brought in the County where he 
was Bailiff, bur againſt a Receiver it may be in any County, F. N. B. 117, 
(C) in the New Notes there (c) cites 30 E. 3. 20. 

6. No Capias or Exigent lies in Account againff a Guardian, F. N. B. 
118. (A) in the New Notes there (a) cites 1) E. 3. 50. but if the Defen- 
dant comes in by Capias he ſhall be put ro anſwer ; tor it is only a Miſ 

7. A Writ appears in the Regiſter that if a Man be found in Arrearages If the De- 
upon his Account, and the Party Plaintiff arreſts him in London for theſe fendant | 
Arrearages, then he may /ue a Writ in Chancery directed unto the Sheriff, pleads in Bar, 
rehearſing the whole Matter, commanding the Sheriff to detain and keep 297 b 


ep found againſt 
1 of 
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him, be ſhall in Priſon him who is ſo arreſted, untill he has ſatisfied and paid the Ar- 
be awarded rearages | | | | 
to the Fleer ar | . $ 

* . 8. And it ſeems by the ſame Reaſon, that if a Man brings Debt upon 


inſtanter. 


F. N. B. 118. Arrearages of Account belore Auditors, and has the Party arreſted, that 


(e) in the he ſball have a. Writ out of the Chancery into the Sheriff, to keep him in 
New 8 Priſon until he has paid thoſe Arrearages; but I conceive this W ric does 
N 2 . nd ſtand in Law, that he ſhal]! be kept in Priſon without anſwering unto 
35. but ſays, the Suit commenced againſt him. F. N. B. 118. (C) 

that if the | 

Plaintiff there leaves him without accounting, he may have a Scire Facias againſt the Plaintiff, and if 
the Plaintiff does not come at the Day, the Defendant ſhall be diſmiſs'd, and thereby the Plaintift has loſt 
the Advantage of the Judgment ; and per Anſham, of the Writ alſo. 18 E. 2. Account 123. See 1 H. 
2. 1. but if he will not account, the Plaintiff may pray Judgment according to the Account. Cites 14 
E. 3. Account 109. 


— 


9. He who is awarded to account, ſwears that he will account well and 
lawfully. Br. Accompr, pl. 10. cites 41 E. 3. 3. 9. Per Belk. 

10: In Account the Plaintiff counted as againſt Receiver &c. The De- 
fendant pleaded Fully accounted before &c. and the other e contra. And i 
was found that be had not accounted, by which Capias ad Computandum was 

awarded, and Exigent upon it, and the Sheriff return d Readidit fe, and 
the Defendant pleaded Acguittance after the Fudgment ; and the Plaintiff 
faid that Not his Deed; and upon this it was agreed that rhe Defendant 


ſpould find Mainpriſe in 40 1. And yet it may be that this is greater than 


the Sum of Account. And per Bryteine Clerk, if he fails he ſhall loſe 
the Sum, which ſeveral denied. Br. Accompt, pl. 23. cites 50 E. 3. 11, 
If the Tlain- 11. In Account the Defendant came by Capias ad computandum, and Was 


fin Ac- | | | * ! 
| tf 2 awarded to account, and Auditors were aſig ud to him, aud an Hour, at 


not appear at which Place and Hour the Plaintiff made Default, and the Auditors re- 
the Nife corded it; and Horton pray'd the Juftices that Nonſauit might be award- 
Prius, he ed. Per Markham, this cannot be; tor if he had appear'd he could not 


cannot : | . "bly x b 
ee, ar from his Declaration made before; but Horton ſaid that if the De- 


for Judg- fendant alleges any Payment or Tally, or Afﬀignment made by the 
— bo Plaintiff, there the Plaintiff ſhall anſwer ro ir, Which cannot be * 
count was his Preſence; and after they agreed to account at another Day. Br. Ac- 


mig my count, pl. 27. cites 3 H. 4. J. 


ur he ſhall 

be barr'd by . : 3 : 1 PI 
bis Default. Quzre ; for by him where the Defendant is taken by Capias ad computandum, and the Plain- 
tiff makes Default, he ſhall be barr'd. Br. Account, pl. 45. cites 21 H. 6. 26. Per Brown. —See pl. z. 

In Account, the Detendant was adjudged to account, and were at Iſſue before Auditors, and the Fu 
ready to paſs, and the Plaintiff made Default, this is a Nonſuit to all the Action; for tho“ he be adjudg d 
to account, it is not ſuch Judgment as determines the Action. Br. Account, pl. 87. cites 1 H. 7. 8.— 
Br. Account, pl. 63. cites S. C. by ſome for Law ; but per Townſend, if a Man be awarded to account, 
and Capias ad computandum iſſues, and at the Day he comes, and the Plaintiff makes Default, he ſhall be 
nonſuited, and yet after he ſhall have Scire facias ad computandum, which wilkgive Day to the Parties 

ain. Br. Account, pl. 63. cites 1 H. . 8.8. P. And he ſhall have the Scire facias upon the firſt 
13 Br. Scire facias, pl. 237. cites 1 H. 6. [7] 1. The Defendant was adjudged to account, 
and a Capias iſſued againſt him ad computandum before Auditors, at a Day certain; be appear d and en- 
ter d into Account, and the Auditors aſſign'd them to appear at another Day, at which Day the Plaintiff did 
not proceed. It was the Opinion of the Prothonotaries there can be Nonſuit in this Caſe, becauſe it is after 
Judgment, but a Diſcontinuance only ſhall be enter*d, and his Sureties put ſine Die; and if the Plaintiff 
will afterwards proceed upon the Acconnt, he ſhall have a Scire facias upon this Record ad computan- 
dum. And the Juſtices awarded accordingly, Cro, E. 19. pl. 6. Paſch. 25 Eliz. C. B. Anon, 

In Account the Plaintiff may be nonſuited before the 2d Judgment. Reſoly'd. .Cro. J. pl. 14. 
Mich. 12 Jac. B. K. ——8. P. Roll Rep. 85. pl. 33. Per Coke and Doderidge. —— 8, P. Arg. Cro. 
E. 636. Mich. 40 & 41 Eliz. B. R. cites 1H. 7. 2. 


12. And the Defendant pray'd to be by Attorney, and could not, but 


ſhall ind Mainpriſe. Br. Account, pl. 27. cites 3 H. 4. J. 

13. In Account, the Defendant pleaded Never his Receiver to render Ac- 
count, and found againſt him, and Capias ad compurandum, and this con- 
tinued till he was outlaw'd, and taken and impriſon'd for it in the Fleet, and 
Auditors afſign'd to him, and they were at ue, and the Auditors Coders 

| hi 


e 


Account, „ 


. before the juſtices, by which diverſe Venire facias's were 
2 the B, Ader found Surety in 200 l. to we in Priſon 
every Day of the Plea ; and that if the Iſſue foall be found againſt him, to 
render his Body 10 Priſon ; and Proceſs continued to the Niſi Prius, and 
there che Iſſue found for the Plaimiff, who prayed his Judgment, and 
further an Increaſe, becauſe he was his Receiver 2) Years paſt, And 
Markham cait Writ of Error in Arreſt of judgnient. Per Browne, he 
ought to be demanded upon a Pain, and ſo he Was, and appear'd, by 
which he was awarded to the Fleet till he made Gree of 18 l. found by the 
Fury, and 20 l. over for Increaſe. Br. Account, pl. 45. cites 21 H. 6. 26. 
I g In Account the Detendant pleaded in Bar, which was found againſt 
him, by which he was awarded to account, and was committed ro Ward 
70 the Flect ; and after 2 Filazers of C. B. were aſſign'd him to be Audi- 
tors to hear his Account, and the Defendant prayed to be by Mainpriſe, 
and could not, hecauſe 4 Judgment is given againſt him, and his Body in 
Execution. Br. Account, pl. 3. cites 9 H. 6. 29. 5 | 
15. In Writ of Account the Defendant was outlaw'd, and ſued Charter 
of Pardon, and had Sire facias againſt the Plaintiff, in which they were 
at Iſſue, and had Nifi Prius, and the Defendant found Bail to attend the In- 
queff, and at the Day the Defendant appear'd by Attorney, and the Jury 
"emain'd for Default of Jurors ; and at the Day in Bank Thorp pray'd 


the Inqueſt by Detaulr, and Writ to take the Defendant and his Main- 


pernors, becauſe he did not appear in proper Perſon, and becauſe the 
Record of Niſi Prius made no Mention of the Sureties, nor of the Mainper- 
nors, ſo that for Default of full Record they can record nothing of it; 
therefore the Court held it for null; and becauſe the Defendant appeared 
in Bank in Perſon, and the Inqueſt aid not come, he had Day over by the firſt 
Mainpriſe. Br. Account, pl. 45. cites 21 H. 6. 26. 

16. If certain Perſons ought t account unto a Corporation, as it the King SeeF N.B. 
grant to the honeſt Men of the Town of N. a certain Sum out of Things 19. (F) 
which come to the ſame Town to be ſold, and there are Collectors to ga- 8. P. 
ther the ſame who do fo, the King may grant a Commiſſion to certain Perſons 
to inquire what Perſons have recerved ſuch Sums, and to hear and determine 
the Matter, and to hear their Accounts thereupon, and do in that Caſe as 
Auditors ſhall do, and he ſhall ſend a Writ unto the Sheriff to return a Fury 
before the ſame Juſtices at the Day &c. which they appoint &c. to in- 
quire thereof. F. N. B. 114. (CY eo 

15. In Account, after Judgment the Plaintiff fued Scire facias ad com- S. P. Br. 
putandum, and the Sheriff return d Nihil, by which Capias ad computan- Exigent, pl. 
dum was awarded, becauſe it was after Judgment; and fo ſee Capias H TTY: 
lies upon Scire facias after Judgment, where Capias was the Proceſs in the Br. Proceſs, 


Original. Br. Account, pl. 1. cites 19 H. 8. 6. pl 8 cies 
b g 85 . C. but 
adds, that by the Prothonotaries this is Covin. 


- 18. After Judgment quod computet, if the Detendant be talen upon a 

Capias ad computandum, and baiPd pending the Action before the Audi- 
tors, and makes Default before them, Capias ad computandum de novo 
thall iſſue; Per tot. Cur. and affirm'd by the Prothonotaries. Le. 87. 
pl. 189. Mich. 29 & 30 Eliz. C. B. Anon. 

19. If the Bailiff be found in Surpluſage in the Concluſion of the Ac- 
count, the Auditor ought to enter Allocatur ſuper determinationem Compuuti 
in Surpluſagiis, ſo much for ſuch and ſuch Expences allocatis allocandis upon 
the next Account. But in this Caſe it appeared upon the Evidence, that 
the Entry upon the Foot of the Account Was, VIZ. And ſo he is in Surpluſage upon 


5 _ the Determination of this Account 26 1. But the Auditor being examined ſaid, ” „ 


that it was not his Meaning to allow unto him ſo much, but only to find and 
expreſs the Certainty of the whole Account, and ſo refer the Allowance of it to 
the Defendant to whom he was Auditor. And upon that the Court ſaid to 
e the 


WIC Account. 


Plaintiff, for upon the Matter here is not any Account, and ſo no Al- 
lowance; for the Allowance, if it had been according to Law, ought to be 
enter'd before the Allocatur &c. and ſuch Allowance is as a judgment; 
but here is not any Allowance, for the Auditor did refer the tame to the RY: 
Defendant. Le. 219. 220. pl. 301. Mich. 32 & 33 Eliz. C. B. in Caſe 


the Jury, if they believed the Auditor, that they ſhould find againſt the 
9 


— 


of Gawton v. Lord Dacres. FY 

Win. 5. 20. Accompt againſt J. S. as Bailiff for lool. the Deſendant plzag; 
White v. Never his Bailiſt, which was found againſt him, and thereupon he was 
Unuans, adjudg'd ro account before Auditors, who having and a Day ad com- 
N Sack purandum, the Defendant made Default ; whereupon it was adjudg'4 
was holden quod querens recuperet valorem bonorum præd' (viz.) 92 I. 10 8. And = 
by Gawdy this was aſſign'd for Error, there being 20 Writ awarded to enquire of the 
and Fenner Value. Sed per Curiam, where the Defendant makes Default the Court 
= 3 may order that the Plaintiff recover the Value as he had counted, but 1 
Ju ment then the Judgment ought to be ſo, whereas here the 92 J. 10 8. is not as 
a ä ought to be he counted. And here Day being given him ro Account he not being 
ven 2 preſent to take Conuſance thereot, and ſo is condemned by Deſault with- 
eee out Notice, and therefore the 2d Judgment was revers'd. Cro. E. 906. 
of; but Ba- pl. J. Hill. 43 Eliz. B. R. Williams v. White. > 8 


ron Altham 1 
e contra; for the Court may in Diſcretion give a leſs Sum. 


21. In Account the 24 Fudgment was revers'd, and the firſt being with. 

out Error, was afſirm'd ; it was ſaid that a Capias ad computandum thould ü 

iſſue out of this Court to bring the Defendant to account. Cro. E. 806, YG 

pl. J. Hill. 43 Eliz. B. R. Williams v. White. = 

S. C. Godb. 22, A Writ of Error will not lie after the firſt and before the ſecond Fuds. 
255. pl 356. ment, becauſe the firſt Judgment is but an Award, and no final ſudg. 


Lg ment till he has accounted before the Auditors; and the fr/# Judgment 


Fox v. abes not determine the Original. Cro. J. 356. pl. 14. Mich. 12 Jac. B. R. 

edcalfe, 5 1 
— S. P. accordingly ; for the firſt Judgment is only a Conveyance, and the Plaintiff has no Benefit til 
he be ſatisfied by the Award of the Auditors, becauſe upon the Award the final. Judgment ſhall be! 
given. —Cro. E. 636. pl. 32. S. P. Arg. cites 21 E. 3. Roll Rep. 84. pl. 33. Wood v. Medcalfe, 
S. C. accordingly ; but per Coke and Doderidge, if in Writ of Account the Defendant pleads in Ba, 
and the Bar is 1 ood, the Plaintiff in ſuzh Caſe may have a Wrir of Error immediately; for 
this Judgment is till revers'd. Andif in the principal Caſe both. Judgments had been given, and 
Error brought, and the firſt is revers'd, the laſt is conſequently revers'd alſo; and fo if the laſt Judg- 
ment be revers'd, the firſt Judgment alſo ſhall not ſtand by itſelf, bur ſhall be revers'd alſo. Quoc 


nota. 


3 23. In an Action of Account the Defendant was adjudg'd to account, 
and Auditors were aſſign d. The Court was moved that they would ori. 
to join ſome Merchants to the Attornies on either Side, to help them to ma- 
nage the Account, becauſe the Attornies were not skilful in ſuch Buſi- 
neſſes. Roll Ch. J. faid we can make no Rule for this, but you may i) 
Conſent adviſe with Merchants to affift you in drawing up the Accounts. 
Styl. 388. Mich. 1653. Franklin's Cale. | 
24. In Action of Account there was a Demurrer, and Exception taken 
becauſe he had not ſhewn the Particulars of what was diſpoſed of by the 
Sale; for it is not good for a Factor to ſay, I have received fo much for 
your Goods, bur he ought to thew the Particulars ; but Glyn Ch. 1 ſald 
the Court ought not to intermeddle with their Accounts, becauſe the 
Auditors are Officers appointed by Statute, who ought to refuſe or confiri 

| them; and he knew not by what Advice they had demurr'd in Account. 

-4*0 * Hern faid that 2 Clerks of this Court are the Auditors, but if there be 3 

Demurrer upon the Pleadings, it ought to be tried by the Court. And 
it was agreed to wave the Demurrer by Conſent, and leave the Matter to 
the Auditors. 2 Sid. 89. Trin. 1658. in B. R. Leger v. Amory. 


25. 1 


Account. 


I 1 
7 N 3 9 _ — 


25. If one comes in by Habeas Corpus only to account, he ſhall not put in And though 
Special Bail, and if he does, it is erroneous. Keb 230, pl. 46, Hill. 13 Specs] oa 
Car. 2. B. R. Towes v. Lewis. inforine : 

; F | Court, yet 
in B. R. he put in Bail only to be in Cuſtodia; but after Judgment quod computer a Capias ſues, and 
when taken he muſt put in Special Bail, viz.-2 Mainpernors to anſwer the Condemnation; but ſhall 
not on the firſt Appearance put in Special Bail to anſwer the Condemnation; per Twiſden & Cur. 
Keb. 255. pl. 26. Paſch. 14 Car. 2. B. K. Towes v. Lewis. 5 


26. After Judgment quod computer, the Defendant came in on a Ca- 

pias, and was committed to the Marſhal, and baild. The Bail are an- 

ſwerable for the Account, the fir/# Bail being only for Appearance; bur 

yet /hall not be diſcharg d 111! the Party renders himſelf on the firft Judgment, 

tho? a Capias had nor iſſued before the Bail can be charg'd, and yet the 

Court would only order the Bail to be filed, and leave the Party to his 

Remedy according to the Condition of the Bail-Bond. Keb. 89. pl. 96. 

Trin. 13 Car. 2. B. R. Towes v. Lewis. | 

217. The Bail enter'd into Recognizance, that if Fudgment be quod com- 

putet the Defendant Hall appear, and if he makes Default the Plaintiff 

ſhall have Execution againſt Body, Lands, and Goods of the Bail. The 

Court aſſign d a Day for his Appearance after Fudgment quod computet, but 

he made Default, and they nor rendring his Body to Priſon, the Plaintiff 
had Judgment Niſi. Keb. 176. pl. 140. Mich. 13 Car. 2. B. R. Towes 
v. Lewis. 

Ss | 28. In Accompt the Detendant moved for a farther Day to give his S. P. and 
"IE Accompr, the Matter being reterr'd ro Auditors. Per Twiſden, The yo-_ that 
Auditors muſt give farther Day. And per Keeling, They are Fudges whe- ae _ 
ther the Delay is wilful or not; and if they find the Parties negligent, they Judges by 
muſt certify to the Court that they will not account. Mod. 42. pl. 94. the Statute, 


Hill. 21 & 22 Car. 2. B. R. Williams v. Lee. and the 
: | : Court refuſed 
to intermeddle. Sty. 464. Mich. 1655. Le Gay's Cate. 


29. By 4 Anne, cap. 16. S. 27. which gives Actions of Account againſt 
Executors and Adminiſtrators of Guardians &c. and Jointenants &c. 
Enacts that the. Auditors appointed by the Court ſhall adminiſter an Oath, 
and examine the Parties, and for their Pains ſhall have ſuch Allowance as 
the Court ſhall adjudge reaſonable, to be paid by the Party on whoſe Side the 
Balance fhall be. h = 


(W) Declaration. 


I, WF T of Account was maintain'd by one, ſappoſing that the De- 
fendant was Receiver of the Money of the Plaintiff and the De- 
' fendant of every manner of Contratt to their common Profit ariſing &c. Thel. 
Dig. 27. lib. 2. cap. 3. S. 12. cites 30 E. 1 Itin. Cornub. | 
2. Account as Receiver, and counted that he bailed to him 2 Tuns of In Account 


; . * 4 E a as Receiver 
Wine to ſell for him, and he received of F. 10 5. and of W. tos. and of an- + 1k 


other the reſt, and did not ſhew by whoſe Hands &c. and per Cur. he ought , Hand- of 
to thew by whoſe Hands in Account as Receiver, and if he cannot put it J. and K 
iu certain he may bring Writ of Account againſt him as his Bailiff, and count and 181. ty 
ot the Bailmenr of the Stuff ro merchandize ; quod nota, And per Cur. ” — ro | 
it the Sum of the Receipt be 13 8. or other Sum under 408. yet the Account * 


does not lie before the Sheriff; quod nota. And the Realon ſeems to be and of the 


becauſe a Sheriff ; 7 uditors, Br. Accompr. pl. 14. cites firſt Matter 
je a Sheriff cannot aſſign A pt, pl. 14 e cp 


3.21. : ſtood, aud 


of the reſt the Defendant was diſcharg'd, becauſe it was uncertain. Br. Brief, pl. 4-2, cites 36 E. 2 : 
n 


176 


Account. 


no. 


In an Accompt againſt the Receiver, the Plaintiff muſt declare by cu bee Hands the Defendant receiy'q 


— 


the Money, which he ſhall not do in the Caſe of a Bailiff. Co. Litr. 172. a. 


The Writ 


ſhall be general, De tempore quo fuit Receptor denariorum, without ſaying by whoſe Hands; 


but that muſt be ſhewn in the Count; but it is not ſo if againſt a Bailiff. F. N. B. 118. (F) 


S. P. Thel. 


Dig. lib. 1. 
cap. 17. pl. 
9. cites Hill. 
31 E. 3. 
Account 57. 


And the 
Court ſaid 
' It would be 
very miſ- 
chievous if 
one Tenant 
in common 
might not 
have Ac- 
count, with- 
out the 


3. In Account he counted that he bail'd to him certain Pots and Pails 
of Silver to ſel] &c. and he fold them in Fairs and Markets, and received 
of F. ſo much &c. and Ly the Hands of another unkucwn a great Sum &c, 
and ot that which. was put in certain the Defendant was compell'd to 
anſwer, and of the reſt, which is uncertain, not. Quod nota. And ſo the 
Count good in Part, and in Part not. Br. Accompt, pl. 17. cites 46 
x - Account the Plaintiff counted that the Defendant was his Bai. 
1ifl of his Manor of D. in M. and had Care and Adminiſtration of certain 
Goods and Chattels, viz. Oxen, Beaſts, and other Things; and ic was 
pleaded to the Count, becauſe he did not ſhrew of How many Oxea &c. 
& non allocatur, but the Count awarded good. Br. Accompr, pl. 5. cites 
27 H. 6. 1. | | | 

: 5. Account by an Abbot of Receipt of 1001. of the Predeceſſor &c 
by the Hands ot D. to render Account, and did not ſay of the Goods of the 
Houſe and Church; For an Abbot cannot otherwiſe have Property bur to 
the Uſe of the Houſe, and therefore this is implied, and D. by whoſe 
Hands &c. was a Monk of the fame Houſe, and yet good. Br. Ac- 
compt, pl. 49. cites 15 E. 4.15 _ 7 

6. In Account the Plaintiff declar*d of Damages, and well; and yer he 
he ſhall not recover any Damages. Br. Accompr, pl. 64. cites 2 U. 


5 _ 

: * 4 Accompt by Executor of A. againſt the Defendant as Bailiff of A 
ex quacunque cauſa & contractu ad communem utilitatem of the ſaid A. and 
one N. P. of certain Merchandizes of the ſaid A. &c. Tho” the Demand 
was againſt the Defendant as General Bailiff of one, when by the Plain- 
tiff's own Shewing he was Bailift ex quacunque cauſa ad communem 
utilitatem of 2, and that he thould have join'd the other in the Action, 
yet it was held good. Cro. J. 410. pl. 10. Mich. 14 Jac. B. R. Hack- 
well v. Euſtman. i | 


other's joining, which perhaps the other would not do, and here is no Repugnancy in the Count; and 
Judgment for the Plaintiff. Roll Rep. 411. pl. 10. S. C. 


8. In Account againſt Defendant as Receiver of Money, as Money of tht 


Plaintiff, it was objected that it was only Recital; and the Court held 


it ill. 3 Keb. 425. pl. 26. Hill. 26 Car. 2. B. R. Jaggard v. Frip. 

9. The Declaration was as Receiver between 16 58 and 1673, Wit holt 
any certain Time; but per Cur. this is well enough, and to ſay viz. ſuch 
a Day, would be immaterial, and not traverſable. 3 Keb. 425. pl. 26. 
Hill. 26 Car. 2. B. R. Jaggard v. Frip. Es 
10. Account was brought againſt D-tendant as Receiver, and ſays nit 
by whoſe Hands; beſides he thould have charg'd him as Bailiff, This 
would have been ill upon Demurrer upon the Declaration, but is cured 
by 188 quod computet by Default. 2 Lev. 126. Hill. 26 & 27 Car. 
2. B. R. Burdet v. Thrule. | | 

11. Account was brought by a preſent Church= warden againſt a for- 
mer, as Receiver per Manus Parochianorum. This was held impertec 
and uncertain, and they thould have fer forth the particular Receipts ot 
the particular Perſons. See 11 Mod. 189. Biſhop v. Eagle. 

12. Where the Condition ot a Bond is to give a true Account upon 
Requeſt, and the Party who is to give the Account makes up his Ac- 
count, and makes a right Charge upon himſelf, but puts more in his Diſ- 
: | charge 
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charge than he ought, the Plaintiff cannot aſſign the Non-payment of the 

Charge as a Breach, becauſe until the Account is agreed upon, on both 

Sides, it is no Account. But the Breach muſt be aſſign'd on the not giving 
4 true Account, and then all the other Matters will follow in Evidence. 
L. P. R. 32. Anon. 5 


(X). Pleadings. In Abatement of the Writ: 


1. IN Account the Writ was de tempore quo fuit Ballivus ſuus manerii Note the 
de N. and by his Count demanded Account but 1 6 Beaſts only, yet Writ and 

adjudg'd a good Writ and Count. Thel. Dig. 83. lib. 9. cap. 5. S. 10. Ro 5 

cites Mich. 4 E. 2. Accompt 113. | fuit Ball 


* dus Ma- 
nerii de S. & habuit Adminiſftrationem bonorum & if it be found op habuit Admini ſtrationem bonorum, al- 
tho' be be not Ballivus Manerii, the Plaintiff ſhall recover becauſe there is no other Writ. F. N. B. 116. 
(P) in the New Notes there (b) cites Kelw. 114. | LM : 


2. In Account againſt a Receiver, the Writ was Receptor denariorum, 
and the Count was that he received 100 Florins, Price each 45. &c. and 
adjudg'd good. Thel. Dig. 83. lib. 9. cap. 5. S. 14. cites Mich. 6 
E. 3. 281. 

5 In Account againſt a Bailiff, if the Defendant pleads as to Parcel that 
he was Leſſee for Tears, and not Bailiff &c. it ſhall not abate the Writ 
but only tor this Parcel. Thel. Dig. 237. lib. 16. cap. 10. S. 44. cites 
Paſch. 18 E. 3. 16. „„ | 

4. In Account, if the Count be of Receipt, Parcel by the Hands of the 
Plaintiff, and Parcel by another Hand, and the Plaintiff confeſſes that the 
Defendant has not received any thing by another Hand, all ſhall abate. 
Thel. Dig. 220. lib. 16. cap. 4. S. 12. cites Paſch. 28 E. 3. 91. | 
5. In Account againſt one as Bailiff and Receiver, the Defendant pleaded Account 
as to that for which he is ſued as Bailiff, that he was his Guardian in So- Bainſt Re- 
cage, and not Bailiff ; Judgment of the Writ; but it was held that all prey Bed 
the Writ ſhall not abate for this Plea, but it ſhall ſtand for the Receipr. was Bailiff 
Thel. Dig. 236. lib. 16. cap. 10. S. 22. cites Paſch. 32 E. 3. Accompt of bis Manor, 
60. and ſays ſee 46 E. 3. 3. accordingly. therefore 


; | ought to 
impleaded as Bailiff, and not as Receiver, Judgment of theWrir. And per Litt in Account . 
it is a good Plea that be was his Guardian in Socage, Judgment of the Writ; for otherwiſe he ſhall be doubly 
charg'd, and ſo it was held by all the Juſtices. Br. Account, pl. 74. cites 18 E. 4. 3. 


6. In Account againſt a Bailiff and Receiver of 10s. the Defendant 
confeſs*d that he was Bailiff and Receiver of 8 s. and the Plaintiff con- 
tys'd that he received only 8s. yet the Writ ſhall not abate ; but Auditors 
were aſſign d. Thel. Dig. 237. lib. 16. cap. 10. S. 2). cites Trin. 41 E. 
3. Br. 543. Quære. TEND PIER; NE 

J. Account as Bailiff and Receiver in K. The Defendant ſaid that * S. P. cn. 
there are 2 K.*s in the ſame County, and none without Addition, * & non r in Ac- 
allocatur. Contra in Account as Bailiff. 21 H. 6. 23. And the Plaintiff B 
counted in K. of Skirk, by which the Defendant pleaded ir ro the Count, ane. Br. 
not warranted by the Writ, & non allocatur. Br. Account, pl. 15. Brief, pl. 
Cltes 44 E. 3. 1. | | 8 | | 6. cites 

; 88 ; ; | ; | 8. C0 — 
Accouut as Bailiff of bis Manor of the Vills of K. H. and B. and alſo that he was his Receiver of his Money 
in the County of E. Port. demanded Judgment of Writ ; for there are in the ſame Gounty 2 Vills of K. viz. 
Over-K. and Nether-K. and no Vill of K. without Addition only, pr ; and the other would not maintain 
the Writ by which the Vrit was abated in toto, and not for the Parcel in K only; quod nota, Br. Ac- 
2 compt, 


— 


* 
1 RT: i... * 
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* 
* 
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=_— ” Account. 


— 


compt, pl. 44. cites 21 H. 6. 21. —— S. P. Br. Additions, pl. 33. cites S. C. Br, Brief, pl. 183. A 
Cites 8. C. 55 | „„ 2, 
8. Account againſt à Feme us Receptrix denar of the Plaintiff, by the 
Hands of J. N. who demanded Judgment ot the Writ; for Receptrix 
is not Form; and upon good Argument the Writ was awarded good; 
and notwithſtanding that it was not the Form; yet when it paſtes the 
Chancery they ſhall hold Plea in Bank thereupon. Br. Accompt, pl. 3. 
cites 19 H. 6. 5. . 5 
9. In Account againſt Defendant as Bailiff, he pleaded that he is Guar. 
dian in Socage to the Plaintiff, he being under 14, and ſbew'd that the 
Plaintiff*s Father was ſeiſed of Bl. Acre in Fee; and ſo he as Guardian &c. 
and concluded Judgment ſi Actio. The Plaintiff replied that his Father 
died ſeiſed of a Copyhold in Fee, which is the ſame Land &c. but did wn 
ſbew that it was Socage Land, nor of whom it was held, and therefore was 
mov'd not to be good, to which Coke Ch. J. agreed. Roll Rep. 10g. 
pl.:44 Mich. 28 Jac. B. R. Ans. | 
10. And it was inſiſted that the Deſendant being charg'd as Bailiff, 
and he pleading that he is Guardian in Socage; and concluding Judg- 
ment {i Actio, is not good; for the Plea being to the Writ; he ſhould have 
concluded Fudgment of the Writ, and that fo is 49 E. 3. 9. 10. Quod fuit 
cConceſſum per Coke. Roll Rep. 104. S. C. 1 
11. In Account the Death of any of the Parties before the 24 Fude- 
ment ſhall abate the Writ. Cro. J. 356. pl. 14. Mich. 12 Jac. B. K 
Reſolved. | 5 „ 


— 


n (y) Pleadings. Where one is charg'd as Bailiff or 


or Receiver. 


When the 1. IN a Writ which ſuppoſes that de Tempore quo fuit Receptor denariorum, 
Plaintiff the Defendant ſhall nor ſay that he hath accounted from ſuch a 
art hong Time to ſuch a Time, but ought to few for what Things he bath ai- 
as Receiver counted. Contra where the Writ is a Tempore quo fuit Ballivus. F. N. 


* ſuch a B. 117. (D) Marg. in a Note cites 3 E. 3. Account . 
ſuch a Time, he muſt anſwer that preciſely, or otherwiſe Judgment will be given for the Plaintiff, 
Raym. 57, Mich. 15 Car. 2. B. R. Southcot v. Rider. 


X. Br. 2. Account, and counted of a Receipt by the Hands of 15 N. The 

pl. 72. cites Defendant ſaid that Never his Receiver by the ſame Hand, Priſt &c. and 2 

10 E. 4.8 N Iſſue, tho? it may be intended that he received by the Hands of 

V. S. but if it was by the Hands of the Plaintiff, then he ſhall wage 

2 was his Law, and contra here, and therefore he ſhall have Traverſe to fle 

48 25 Hands 4 35 N. Nota, by Award. Br. Accompt, pl. 50. cites 24 E. 

3. 32. 7, | 

3. Account of Receipt by the Hands of J. N. Never his Receiver by 

; the Hands of F. NM. priſt, is a good Iſſue, and not pregnant. Br. Nega- 
tive, pl. 27. cires 29 E. 3.35. 36. 

4 In Action of Account the Defendant ſaid Quo plene computavit bi- 

fore A. and B. and the others e contra; and it was found that he accounted 

before B. only, and yet the Plaintiff was barr'd, for the Effect is if the D-—- 

fendant has accounted or not, and it is not traverſable before what Perſons 


he accounted. Br. Traverſe per &c. pl. 371. cites 30 E. 3. 5. and Fitzh. 
| Judgment 141. e Ou eee De "HEAR 
5. Account againſt F. S. one of the Companions 
that he was bis Receiver, it is no Plea Per Mom 


if Mayl-ball, and counts 
y, that he is wor of 
the 


Sag 


e Rm 


Account. „ "PP 


the Company of the Mayl-ball, becauſe it is of his own Receipr, and not 
by the Companion, and yet the Surplus ſhall not abare the Writ, as it 
ſeems there. Br. Nugatioh, pl. 12. cites 38 E. 3. 34, Ez 
6. Account againſt rhe Defendant, as Receiver for ) Years to merchan= 
dize, and that in that Time he received 101. by the Hands of A. B. The De- 
fendant ſaid that Fully accounted before ſuch Auditors ſuch a Day, which 
was the 5th Year of the 1 Tears, and the Plaintiff travers'd it, and found 
with the Plaintiff, and he pray'd Judgment, and was compell'd to re- 
lead, becauſe he could not fully account 2 Years before the End of 
the ) Years, tor he ſhall account as well of the Increaſe as of the Sum, which 
cannot be within the) Years, Quod nota, Br. Account, pl. 41. Cites 
H. 6. 5. | 
; ; . the Plaintiff counted that he was his Receiver of 20 l. by 
the Hands ft C. from Eaſter till Michaelmas. Rolfe demanded udg- 
ment of the Count; for F. C by whoſe Hands &c. died at Whitſuntide, 
which is before Michaelmas. Et non allocatur; for it may be that he re- 
ceived all the 201. after Eaſter, and before Whitſuntide. Quod nota, 
the Count awarded good. Br. Account, pl. 42. cites 8 H. 6. 32. 

8. Account as Receiver, the Defendant [aid that he deliver'd it to him to Account a- 
deliver over to F. S. which he has done, and a good Plea without traverſing ou A. 6 
the Receipt ; for he confeſſes a Receipr accountable, in caſe that he had þ wp ob ring 
not deliver'd it over. Br. Traverſe per &c. pl. 296. cites 22 H. 6. 49. ee it n 


| deliver over 
to J. N. which he had done, Judgment &c. The Plaintiff ſaid, that after the Receipt and before the Bail= 


nt he required him to re- bail to him. And by the beſt Opinion this is a good Replication, and the B 
ogg e Bar of Account, as well as in Diſcharge of the Account 1 1 it he delivers be 
over ; for then he is not accountable to the Bailor ; and ſo he was never accountable but conditionally, 
And J. N. may have Account againſt the Defendant by the firſt Delivery to the Defendant. Br. Ac- 
compt, pl. 83. cites 1 E. 5.2. | 


9. In Account, the Plaintiff counted that the Defendant was his Bai- 
lif of his Manor of D. in M. and was his Receiver of his Montes, viz. 
ſo much by the Hands of ſuch a one, and ſo much of another by 4 
Years ; by which the —— ſaid, that as to ſo much of the Money be- 
fore ſuch a Day he had fully accounted before the Plaintiff himſelf, and as to 
the refl Never his Receiver to render Account; and becauſe he did zot ſhew 
of how much of the Money he accounted, therefore ill; by which he ſaid 
that he received ſo much before ſuch Day, of which he has fully accounted Ec. 
and to the reſt Never his Receiver, ut ante. Br. Account, pl. 5. cites 27 
H. 6. 1. 5 

10. Account as Receiver, the Defendant ſaid that he accounted before the Br. Account, 
Plaintiff himſelf for the ſame Sum the 1/t Day of April, abſque hoc that he pl 75: Cites 
was his Recerver after; and no Plea Per Cur, for it does not go but for S. C. 
this Time only, and not for the Time before, or it may be that he re- 
ceived ſuch a Sum diverſe Times before, and ſo he ought to traverſe before 
and after. Br. Traverſe per &c. pl. 309. cites 21 E. 4. 66. | 

11. Account of Goods delivered to merchandize, the Defendant ſaid that 
at another Time the Plaintiff brought Writ of Detinue of the ſame Goods, and 
counted upon a Bailment to re-bail; and the Defendant waged his Law, and 
made his Law, by which the Plaintiff was barr'd ; Judgment ſi Actio, and a 
good Bar Per Brian; for if it be bail'd to re-bail, it can't be to mer- 
chandize, therefore the one is contrary to the other. And contra Catesby; 
for by him it is a good Eſtoppel, but no Bar. Quære inde. Br, Ac- 
count, pl. 84. cites 2 R. 3. 75 2 | — : 

12. Debt by the Dean of P. upon Obligation, upon Condition that 
whereas the Defendant was Receiver of all the Rents of the Dean and 
Chapter of L, if he render Account to the Dean and Chapter annually 


during bis Office, that then &“. and ſaid that the Dean made A. Receiver of 


two Tenements in L. Parcel &c. and ſo diſcharg'd him, Judgment &cc. 
| | And 


1 


— :* 


— 


— — — 


And per Townſend and Brian J. this is no Plea, becauſe he does not an. 
fewer to the Rejidue of the Reteipts; tor the Condition is tor the Advantage 
of the Obligor, and therefore a Diſcharge of Parcel is not a Diſcharge of 
the whole. Contra where it is in Advantage of the Obligee, therefore 
he ought to perform the reſt. Br. Conditions, pl. 128. cites 4 H. 5. 6. 
13. It a Defendant be charged as Receiver by Indenture, he Wall not be 
admitted ro plead that he was not Receiver. Brownl. 25. in Caſe of Wil. 
loughby v. Small. | 
: | 
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(A. a) Pleadings. Suppoſal of the Writ travers d. 


Br. Traverſe I. X Ccount againſt Receiver, who ſaid that he receiv'd to deliver to N. 
per &c. pl. N. which he has done, abſque hoc that he was his Receiver to ren- 
125. cites ger Account; And per Jenney, Chocke and Moyle, his Traverſe is repug- . 
* nant ; for it he does not deliver it over, then he is accountable, for rhe 


firit Matter is a good Bar without the Traverſe. Quod nota. But if he 5 
ſays abſque hoc that he was his Receiver in other Manner, it is a good Tra- 
verſe; quod fuit conceſſum. Br. Account, pl. 54. cites 9 E. 4. 15. 
2. In Account againſt Guardian in Socage, it is no Plea that the Anceſtor 
Held of him in Chivalry, without ſaying aue hoc that he held in Socage. 
Br. Account, pl. 80. cites 10 H. 6. 7. 5 
3. Where an Account was brought againſt one, ſuppaſing the Receipt if 
200 Marks by the Hands of F. P. and R. C. the Detendant (as to 100 
Marks) pleaded that he recerved it by the Hands of F. P. tantum, without 
that, that he reccived it by the Hands of F. P. and R. C. and as to the other 
100 Marks, he received them from the Hands of R. C. only, without that that 
he received by the Hands of F. P. and R. C. and there it was doubted whe- 
ther it be good or not. Godb. 43. pl. 50. Mich. 28, 29 Eliz. B. R. 
cites 10 E. 4. 8. Fitzh. Account 14. . 55 | 
4. If an Account be brought agaznf? 2, and one pleads that he was his ſole 
Receiver, and has accounted before ſuch an Auditor, if the Plaintiff replies 
unto his Bar, he ſhall abate his Writ, becauſe the Receipr is ſuppoſed to 
be a joint Receipt; and it is not like a Præcipe quod reddat againſt 2. 
Godb. 43. pl. 5 o. Mich. 28 & 29 Eliz. B. R. cites Fitzh. Account 14. 
5. Account againſt one as Guardian in Socage to the Plaintiff for ſuch a 
Manor held of C. in Socage, and that the Letendant received the Profits 
till 14 Years of Age of the Plaintiff. The Defendant ſaid that the Land was 
held of the ſaid C. in Chivalry, and not in Socage ; Priſt. And after becauſe 
he did nor juſtify the Action he amended his Plea, and ſaid that the Land 
was held of C. in Chivalry, and he as Servant, and by his Command ſeiſed 
the Ward of the Land and Body, abſque hoc that it was held in Socage, 
upon which they were at Iſſue; but by ſeveral the firſt Plea was ſufficient. 
Br. Account, pl. 76. cites 22 E. 4. 5. | 
6. Two were charged in Accompt as Receivers, one cf them pleaded that 
he never was Receiver, without traverſing that he and his Companion were 
Receivers; and Clench and Suit J. held it well without Traverſe. Godb. 
43. pl. 50. Mich. 28 & 29 Eliz. B. R. Anon. | 
2 Le. 194 J. In Account againſt the Detendant as Bailiff of his Shop, curam ha- 
pl. 245. S. C. bens E Adminiſtrationem bonorum ; the Detendant anſwer'd as to the Goods 
| in totidem hut ſaid nothing to the Shop; this being moved in Arreſt of Judgment, the 
— Verbs. better Opinion was that he ought to have anſwer'd to all. Godb. 55. pl. 
| 69. Mich. 28 & 29 Eliz. Gomerſall v. Gomerſall. 
Yelv. 171 g. Caſe for that upon an Account between them, the Defendant was 


CO « ap found in Arrear, and promiſed to pay &c. The Detendant pleaded and 
accordingly. + confeſſes 


R 
* 


counted, prout &c. 


ſo by Judgment the Plaintiff recover'd his Debt and his Damages; 


Account. 
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the Account, and that he was found in Arrear accordingly, but that Bulſt. 16. 
confi Bond to the Plaintiff for the ſame, abſque koc that they . ac. Talbye 


The Court held that the Account which was the 3 
Ground of the Promiſe was well traverſable; and Judgment tor the De- judgment 


t. Cro. J. 234. pl. 4. Hill. ) Jac. B. R. Dalby v. Cooke. ccordingly 
1 n condition'd that H. as Receiver, ſhould account and Per dot. Car: 


” "wg, 
< 


6 


pay to the Plaintiff &c. all Rents which he fhould collect &c. The Defen- 


dant H. pleaded Performance generally; the Plaintiff replied that he had re- 
zeived 1ooo I. which he had not paid. The Defendant rejoin'd, that bene 
& verum eſt he had received 5001. and no more, whereof he had given a true 
Account to the Plaintiff, and paid 30 l. the Balance; and upon Demurrer 
to the Rejoinder, it was objected, that becauſe the Condition was in ſeve- 
val Parts of it in the Disjunctive, the Plea of Performance generally was 
not good; and that Defendant ſhould have poſitively alleged he had received 
500 J. and given à true Account thereof, abſque hoc, that he received 1ooo l. 
or any more than 500 I. And adjudg'd accordingly for the Plaintiff. Lutw. 
$579. Hill. 9 W. 3. Duke of Bolton v. Clarke. 5 


— 


(B. a) Actions aſter Account made, and Pleadings. 


1. IN Debt upon Arrears of Account, the Defendant tender d his Law, 
| 1 and pray d that the Plaintiff be examined, by which he was exa- 

mined, and it was found that it lies in Account, and the Defendant ſaid 
that he accounted for Rent due upon Arrears of a Leaſe abſque hoc, that he 
made other Account, and a good Plea. Br. Dette, pl. 181. cites 10 H. 6. 20. 

2, In Debt upon Arrears of Account before Auditors, the Defendant plead- 
ed Payment in another County; Judgment 11 Actio. And per Forteſcue and 
Paſton this is no Plea without conc/uding, And ſo Nihil debet. Br. Dette, 
pl. 11. cites 20 H. 6. 16. | 

3. In Debt upon Arrears of Account, the Defendant ſaid that Nihil debet 
Modo & Forma, and gave in Evidence that no ſuch Account was. And New- 
ron ſaid for Law to the Jury, that this is a good Iſſue and good Evidence. 
Br. Dette, pl. 14. cites 20 H. 6. 24. 5 

4. Debt upon Arrears of Account, the Defendaut ſaid that after he had 
accounted before Auditors, they a Month after committed him to ward for the 
ſame Arrears, and ſo in Execution; judgment &c. And per Judicium no 
Plea ; tor the Power of the Auditors is to commit him to the next Gaol 
upon the Account finith'd, and the Party found in Arrears is to be com- 
mitted to the next Gaol immediately, and not by any mean Space; and 

| uod 

nota ; Br. Accompt, pl. 6. cites 27 H. 6. 8. 18 

5. In Debt, the Plaintiff counted that the Defendant aſſign'd to him Au- Br. Dette, pl. 
ditors A. and B. before whom he accounted from the time that he was Re- 856. bur 
ceiver of the Money, viz. by the Hands of T. and S. before which Auditors there it is 
the Defendant was found in Surpluſage in the Sum in Demand. Per Moyle that Debr 
J. tor Bailiff of a Manor who is in Surpluſage, ſuch Action lies clearly; lies for Bai- 
tor he is to do things of Expences, and to pay and receive, and to have liff or Re- 
Allowances. And the ſame Law where he is his Receiver to merchandize, gainſt the 
which is ſometimes in Gain and ſomerimes in Loſs ; but of a Receiver of @ Lord of a 
certain Sum to render Account, there he is not bound to do any Labour, Surpluſage 
Expences nor Coſts, and therefore there he ſhall not have ſuch Action "$609 A 


Surpluſage ; for this is his Folly; which Priſot agreed. Br. Accompt, pi. pe 0 
92. Cites 38 H. 6. 5, | | VW bere he 

ö = has paid 
Tore ſor the Lord than he has received. But 2 Bulſt. 2775, 278. it was adjudg'd contra to what is 


A a a above, 
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above. and according to Br. Accompt, pl. 62. Mich. 12 Jac. B. K. Su olk (Earl ) v. Floyd. Roll. 
R. 87. S G | VOOR. | 


6. And where a Man is Receiver of 1001. per Ann, by diverſe Hands, and 
is in Surpluſage, there he ſhall have Debt againſt the Lord. And contra 


where he is Receiver to receive a certain Sum, and not retain'd as a Receine; 
in his Service, note a Diſlerence by which the Deſendant paſſed over and 
pleaded Nihil deber. Br. Accompr, pl. 62. cites 38 H. 6. f. a 
7. In Debt by a Mayor and Commonalty againff an Executor upon Ar. 
rearages of Account, he need not ſhe in the Count that he was Mayer 
at the time of the Auditors affignd. Thel. Dig. 87. lib. 9. cap. J. S. 20. cites 
C | | 
/ 8. If Debt is brought upon Arrearages of Accompt found before Auditcrs 
it is not a good Plea to lay that he'gave a Bond ſo the Plaintiff for the 
ſame Duty, becauſe the Debt was not changed by the Obligation. D. 51, 
pl. 14. Mich. 33 H. 8. | | | 
9. In Debt tor Arrears on Accompt, the Deſendant pleaded 7hat befor; 
the Accompt the Plaintiff of his own Wrong impriſoned him, and then ſſigud 
Auditors to him in Priſon, and ſo the Accompt was made by Dareſs, It 
was holden a good Plea by the Juſtices of both Eenches. 4 Le. gr. pl. 
188, Paſch. 25 Eliz. the Earl of Northumberland's Caſc. 
It lies of 10. An Action upon an Inſimul Compuraller doth not lie for Rent (a. 
Rent and à Jone) due and in Arrear, for the Rent demandable is certain; but if the 


Legacy. Cro. Rent be behind „ and there are (alſo) other things mix'd with it, for 


J 33 which the Action is brought, then an Action upon an Inſimul Compuraſ- 


ſet may be brought for both of them together, becauſe it is uncertain upon 
the whole Matter what is due to the Plaintitt. L. P. R. go. cites Trin. 
1651. B. S. b 


11. Note, at this Day the common Declaration upon an Inſimul Comp. 


is to ſay that the Plaintiff and Deſendant ſuch a Day, Year and Place, in- 
ſimul inter ſe computaverunt de diverſis denaricrum ſummis per ipſum the De- 
tendant eidem the Plaintiff preantea ibidem debit” & inſolut. exiſten. & ſuper 


compoto illo idem the Defendant adtunc & ibidem inventus fuit in Arrera- 


giis erga eundem, the Plaintiff in fo much predictogue defendente fic in Arre- 
ragiis invent. exiſten. adtunc & ibidem conſideraticne inde ſuper ſe aſſumpſit 
&c. L. P. R. 118. | | 

12. The Plaintiff muſt in his Declaration lay the very Day of the Ae. 
count, and Sum agreed upon by both Parties to be due, otherwiſe the Plain- 
tiff will be nonſuited. L. P. R. 118. 


\ 


— 
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(C. a) Account in Equity. In what Caſes, and againſt 


whom. 


1. A Creditor of a Delinquent in the Time of the Great Rebellion, pur- 
chas'd the Delinquent's Eſtate of the Truſtees under the then Govern- 


ment for Sale thereof; and upon the laid Purchaſe the Debts due from 


the Delinquent to the ſaid Purchaſer were allow*d him, and he paid the 

| Reſidue only. The Delinquent, after the Reſtoration, brought a Bill 

ainſt the Purchaſer's Executor for an Account. The Defendant ofter- 

ed to account, if Plaintiff would pay the Debt and the Purchaſe- money. 

The Lord Keeper declar'd, that if Defendant's Counfel had nor offerd 

it, he would not have order'd an Account, all Monies received by itt 

. Profits being pardon d by the A of Oblivion, Chanc, Caſes 172. Trin. 22 
Car. 2. Stowel v. Long. | #3, 


2. Account 
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2. Account by a fir Mortzagee binds the Atter-mortgagees, tho' nei- S. P. accord- 

ther of them are Parties to ir, unleſs there is Fraud or Collufion. 2 Penn pho 
Chanc. Caſes 32. Trin. 32 Car. 2. Anon. GR. Colluſion 

charg'd in 


Bill be anſwer*d ind the Bill not ſpecifying any Particulars as it ought; it ſhall be ſufficient if the 
898 denied; Per Ld. Chancellor. 2 Chanc. Caſes 299, Trin. 29 Car. 2. Needler 
v. Dibble. 


z. If one in his Anſwer ſwears that what he received he received as a But where 
menial Servant, and hath paid it over to his Maſter, he thall not be put to 2 7 Bill for 


account again, but he vught to diſcloſe this Matter in his Anſwer. Vern. mo 2 
136 pl. 127. Hill. 1682. Anon. | "= Tf 
Maney re- 


ceived by Defendant on the Behalf of one who became Bankrupt, he pleaded that he received ir only as a me- 
nial Servant to the Bankrupt, and had accounted for it to him already, and that the Commiſſioners had al- 
reach examined him on Interrogatories, the Pea was over ruled. Vern. 95. pl. 81. Mich. 1682. Wag- 
ſtaffe v. Bedford 2 Vent. 358. Anon. S. P accordingly, and S. C. Abr. Equ. Caſes 6. pl. 5. 
cites 8. C. but ſays Quære whether there were not Circumſtances of Fraud in this Caſe, or a Combina- 
tion between the Bankrupt and Servant.- And on Exceptions to a Maſter's Report reporting the 
Defendant's Anſwer inſufficient, Lord K. North declared that it was ſufficient for a Servant or Appren- 
tice, in Anſwer to a Bill for an Account, to ſay in general, That whatever he received was by him re- 
ceived aud laid out again by his Maſter's Order. Vern. 208. pl. 204. Mich. 1683. Potts v. Potts. 


4. Three Part-owners of a Ship. One refusd to fit her out to Sea, and 
the others do it without his Conſent. The Ship is loſt in the Voyage. Per 
Cur. The Loſs ſhall be equally born by all 3; for he that did nt conſent 
would have been equally intitled to a 3d Part of the Freight, and ſhou⁰æ 
have had an Account here of the zd Part of the Profits of the Voyage. Vern, 
297. pl. 291. Hill. 1684. Strelly v. Winſon. Fac; 

5. T. having lent Sir D. T. ſeveral Sums of Money, amounting to 600]. 
Sir D. Z. by Indenture bargains and ſells a 16th Part in a Ship, and by a De- 
feazance it was declar d that this Aſigument was made to the Intent that 
the Plaintiff out of the Earnings of the Ship, ſhould pay himſelf the Sum of 
600 J. and after ſuch Payment aq account to Sir D. Z. of the Earnings; 
but there was #0 Covenant in the Deſeazance to pay the Money. Afterwards 
the Ship was loft, and rhe Plaintiff brings a Bill againſt the Executrix of 
Sir D. T. to have Satisfaction for this Bebe due from the Teſtator. The 
Defendant by her Anſwer denies Aſſets præter to ſatisfy Judgments and 
Debts by Specialty. Decreed that rhe Detendant account for the Eſtate 
of the Teſtator, and the Plaintiff ro account for what Money he had re- 
ceived our of the Earnings of the 16th Part of the Ship, and to be a/low- 
ed what Sums he expended in fitting out the Ship, tho' the happened to be 


caſt away in the 2d Voyage. MS. Rep. Mich. 12 Ann. in Canc. 'F'yr- 
rell v. Lady Thomas. | 


6. Where there was 0 Truft nor Infant in the Caſe, nor any Entry made 
by the Perſon intitled to the Rents and Profits in the Life-time of the Per- 
ſon taking them, the Court refuſed to decree an Account of them. 2 Vern. 
124. pl. 640. Mich. 1716. Hutton v. Simpſon. Ds | 

J. It ſeveral Executors are ſued in Equity, and one admits Aſſets, this 
thall not prevent the Creditor Plaintiff from ſuing the others, who may 
have poſſeſs'd themſelves of Part ot the Eſtate, and oughr ro be reſpon- 
ible, and the other who admitted Aſſets, might yet not have any, nor 
any Eſtate of his own ; Per the Maſter of the Rolls; and therefore or- 
dered all the Executors to account for what they reſpectively have in 
their Hands of the Teſtatrix's perſonal Eſtate, or the Produce thereof. 2 
Wms's Rep. 145. Trin. 1723. Norton v. Turvill. | N 
8. Two Perſons agreed for the Purchaſe of an Eftate in Moieties between 
them, which Eſtate was ſubjedF to ſeveral Ineumbrances, which were to be 
diſcharg'd out of the Purchaſe-money ; one of them had Abatements made to 
vim by ſome of Incumbrancers, of ſeveral Sums due for Intereſt, and 
other» 
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otherwiſe, which they, in Conſideration of Services and Friendſhip, 
agreed ſhould be 0 hrs own Uſe ; yet on a Bill brought for an Account of 
the Rents and Profits, the Court would not allow him the Benefit of 
theſe Abatements, excluſive of the other, bur held that he muſt account 
for them, the Purchaſe being made for their equal Benefit, and on a my. 
tual Truſt between them. Abr. Equ. Cafes 7; Trin. 1728. at the Rolls, 
Carter v. Horne, i 

9. Aſter an Attorney's Bill had been tax'd by the Prothondtary of the 
Court of C. B. upon an Account, he ſhall be allow'd to ſue in Equity for a 
new Account there upon a Suggeſtion that he was allow'd on the Account 
by the Prothonotary /eſs than he ong ht to have been. Comyns's Rep. 612, 
pl. 263. Hill. 11 Geo. 2. in the Exchequer, Osbaldiſton v. Croſs, Cro- 
ger and Chancy. _ 1 


—_ .. - 


(D. a) Account. In Equity. When, and from what 
Time. And how. 


Quere if 1. HE Conuſee of a Statute ſhall not account according to the 
this is not a true, but according to the extended Value, and alſo for the 
Nora of the whole Statute ; and if the Conuſee is ſatisfied by the extended Value the 


. Conuſor ſhall recover; or if the Conuſor will pay down the reſt of the 


339. S. P. _— which is behind, with Damages, he ſhall alſo recover; bur if the 


by Hale Ch. Conuſor will ſue the Conuſee in a Court of Equity, then he ſhall bring him 
ogy 1 to account for what he hath received of the Profits above the extended 
T4 Keeper. Value, 2 Vent. 338. Trin. 22 Car. 2. in Canc. in Cafe of Mary, 


— Account 

lies not | . 5 * 

againſt Conuſee of a Statute extended, until ſuch Time as he has levied the Money according to the Extert, 
and not according to the true Value of the Land, tho* the Land be extended only at 10 Marks where it is 
worth 100 Marks. See 2 Roll. Statutes (T) pl. 2. where he denies the contrary, which is given as3 
Reaſon of denying a Re-extent by Fitzherbert in his Abridgment, Tit. Extent, pl. 18. 


Fin. Rep. 2, Gratuities given by a Steward to be allow'd on the Party's Examina- 
_ 1 tion, that he gave them without other Proof of Payment, and he not to 
ban 8. p. be examined to the Particulars, nor to whom given, and cites che Mar- 
does not ap- quis of Wincheſter and Withers's Caſe 3 Chanc. Rep. 72. Mich. 
pear. 161. Tredcrott v. White. | 1 
3. A. extended Lands in 1 Car. and held the ſame in Extent. A Bil 
Was exhibited to redeem, and being not redeem'd, the Bill diſiniſs'd in 16 
Car. 1. Afterwards A. by Virtue of the ſaid Diſmiſfion, ſold the ſaid Pri 
miſes to the Defendant. Aiterwards J. S. bought the Equity of Redemp- 
tion, and ſues now to redeem. . W hereupon the Court, notwithſtanding 
the Diſmiſſion and Length of Time, order'd an Account from the Time i 
the Purchaſe, but no Account from any Time before, but the Profits to 
o againſt the Intereſt to that Time. 2 Chanc. Rep. 392. 2 Jac. 2. Clo- 
berry v. Lymonds [alias Simonds.] 1890 
4. Lands were extended on a Judgment 100 Years ago, and had ex- 
chang'd Hands 5 or 6 Times. The Queſtion was, whether the Defen- 
dant ſhould account for more than the extended Value © It went off, upon 3 
| Propoſal to allow Defendant what he paid, and that he account only for 
what he received in his own Time. Vern, 468. pl. 451. Trin. 165). 
Poole v. Guiſe. | 
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5. An old Aunt liv'd with a Niece, who received the Aunt's Money for 
her. and the Aunt immediately put it out to Intereſt. The Aunt died in- 
rebate. The Niece and F. S. were next of Kin. |. S. brought a Bill of 

iſcovery againſt the Niece, to ſer torth what Monies the had received. 
She ſets forth ſeveral Sums received, and when; and that Inteſtate im- 


| inediately put them our again ar Intereſt ro A. E. C. D. and E. F. and ſer 


forch other Sums which the had received and paid over to the Aunt. The 
Cauſe was heard without Proof on either Side, and an Account decreed, 
The Maſter of the Rolls ſaid, that he look d on the Defendant in this 
Caſe to have acted only in the Nature of a Servant, who by the Juttice of 
this Court may, on a Bill brought againſt him by his Maſter's Executors, 
diſcharge as well as charge himſelf by his Anſwer, yet as the Defendant 
might, in this Caſe, have prov'd his Anſwer, as appears by the Anſwer 
itlelf, and had nor fo done, he reterr'd it back ro the Matter, and each 
Side to make what Proofs they could. And he declared, thar it the An- 
{wer was diſproved as to the Sums put out ar Intereſt, he thould give no 
Credit to it as to the other Particulars, elſe inclin'd it ſhould be a _ 
charge too, 4s dell as a Charge. Trin. 1702. Abr. Equ. Caſes 10. Bayly 
v. Hill. ped 

6. Lands were limited by Marriage-Settlement, upon Failure of Iſſue 2 Vern. 578. 
Male, 20 Daughters and their Heirs, until the next Remainderman ſhould pl. 521. Hill, 
pay them 3000 J. The Daughters, being tour only, enter d On a Bill by x 70% 8 8 
Creditors by Judgment to bs let into a Satisfaction ſubje& to the Charge 1 
of zooo l. and in Exoneration thereof to have an Account of the Rents Cooper, who 
and Profits it was inſiſted for the Daughters to rÞtain without Account decreed as 
till paid 3000 l. at one intire Payment; but Maſter of the Rolls decreed mention d. 
the Daughters to account, and the Rents and Profits to be applied in the 


firſt place to Pay the Intereſt of the 3000 1. and then to ſink the Princi- 


as in the Caſe of a common Mortgage. But upon Appeal the Decree 

was afirm'd with this Alteration, that the Principal thould not be ſunk 

ſmall Payments; but when a Third Part was raiſed, beyond all Intere/# 
que at ſuch Time, it ſhould go ro ink the Principal, and fo again when 
another Third was raiſed &c. 2 Vern. 523. pl. 473. Mich. 1705. Bla- 
grave v. Clunn & Ux* & al. 5 

7. On a Bill to have an Account of the Rents and Profits of Lands 
&c. Harcourt C. ſaid, that when a Perſon has been egjefed at Law, and 
the other Party has been in Poſſaſſſon above 20 Tears, and no Account de- 
manded, or Bill filed in that Time, the Statute 21 Fac. 1. of Limitations, 
will bar an Account in this Court, as well as an Action of Treſpaſs for 
the mean Profits at Law; for Jus Poſſeſſionis is gone by the Statute of 
Limitations, and conſequently the mean Profits, and if once the Statute 
begins to attach, Incapacity, as Coverture &c. will not aid it. The Sta- 
Lute of Limitations does not extend to a Truſt, but in this Caſe the De- 
ſendant coming in by a Recovery at Law, and the 20 Vears elapſed be- 
fore the Bill filed, the Bill muſt be diſmiſs'd quoad the Account of 
1 and Profits. MS. Rep. 19. Trin. 13 Ann. in Canc. Nevarre v. 

utton. | 

8. A Feme ſole, ſeiſed of Lands in Fee ſubject to a Mortgage, marries A. 
About 10 Nears after the Marriage A. pays off the Mortgage, and has it aſ= 


3 | fen'd over to B. in T1 ruſt for himſelf, and lays out a con/aderable Sum of NH. 


ney in Improvements upon the Eſtate; and having Iſſue 2 Daughters by 
his Wite, makes his Will, and deviſes theſe Lands to his youngeſt Dauzh- 
ter, and dies; his Wife ſurvives, and holds the Lands for her Life ; and 
after her Death the eldeſt Daughter and her Husband brings a Bill againſt 


= Per Siſter and Cu- heir, to redeem a Moiety of theſe Lands &c. The great 


Queſtion was upon what Terms, and in what manner the Plaintiff thould 
redeem; for it the Account was to be taken as between Morrtgagor and 
Mortgagee in Poſſeſſion, then the Deviize muſt account for the Profits 


| feceived by the Deviſor, and be allowed tor Repairs and laſting Im- 


«I © 0 provements ; 


% 
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| provements; bur if in this Caſe the Deviſor thould be judg' d in Poſſeſſion 
by Right of his Wite, and not by Virtue of the Mortgage, then the De. 
viſee was not to account for the Profits, nor have an Allowance for Re. 
pairs and Improvements, but only to have Intereſt allow'd from the 
Death of the Father; tor then it would be the common Cafe of Tenan: 
tor Life, of Lands in Mortgage, who is obliged to keep down the grow- 
ing Intereſt during the Continuance of his Ettate, and thall not have an 
Allowance for the Improvements. Cooper C. decreed that there ſhould 
be no Allowance for Improvements by the Husband, before he took an 
Aſſignment of the Mortgage; but from the Time of the Aſſignment the 
Deviſee thould have an Allowance of the to Thirds of the laſting Im. 
provements, but nothing for the other Third, becauſe he received the 
Benefit of the Improvements during his Life, according to the uſual 
Proportion between an Eſtate for Life and the Reverſion in Fee; and 
that no Intereſt ſhould be allow'd during the Life of the Deviſor; for 
Tenant for Lite is bound to keep down the Intereſt during his Eſtate; 
per Cur. MS. Rep. 24. Paſch. 1 Geo. Canc. Newling v. Abbot. 
9. Bana fide poſſeſſio facit fructus perceptos & conſumptos eſſe ſuos; but 
ſuch Purchaſer or Poſſeſſor ſhall account after a Lis Pendens againſt him 
and there ought to be a Retroſpect from the Beginning of the Suit. MS, 
Tab. Feb. 15. 1921. Walker & Macpherſton. 
10. Account directed after 33 ears Acquieſcence. MS, Tab. Feb, 
17. 1724. Ld. Kingſland v. Lady Tyrconnel. | 


co 


1 of 


(D. a) Account opend. 


Chan. Caſes, 4, CCOUNT was ſtated between Mortgagor and the Heir of the 


J 1 on [A Mortgagee under Hand and Seal. Atter ſeveral Meetings and 


Combs v. Examinations it was ſuggeſted, that on Sealing *rwas agreed between the 


Baud, S. C. Parties, that if there was any Make it ſbould be retHify'd. Defendant 


accordingly. denied the Agreement, and pleaded the Account ftated, and ſet forth 
Rep, 8 the ſeveral Meetings in order to it, and that it was peruſed by the Plain- 
ſame Words ſented to it; but it appearing to the Court on the Hearing, that the Ac- 
of Chan. count was made up of Intere/f upon Interęſt, they fer it aſide, and order d 
_ In them to account ab Origine. N. Ch. R. 100. 16 Car. 2. Prowde n 
Io. e Combes. | | 
253. 9. C. 5 

That . ſtated is a good Plea; but if there be any Agreement to rectiſy Miſtakes, it ſhall not 


conclude, tho under Hand and Seal. | 


2. Ceſty que Truft borrows Soo I. of the Atminiftratrix of | his. Truftes, 


and makes a Mortgage to her tor that, and alſo for 20001. charg'd by ber 
as due to her Inteſtate from the Truft Eſtate, and thereupon: ſhe deliver'd 
up all her Husband's Accounts to Ceſty que Truſt, who examin'd and 
approved them; and the Truſtee having given Authority to a Servant 

Truſtee's to receive the Rents &c. the ſame was agreed to be allow d to 
the Adminiſtratrix; but at the Execution of the Mortgage the agreed 00 
allow what could be made appear her Husband had received more. The 
Court referr'd it to a Maſter &c. to look into the Erœoſs, and if found 
that Plaintiff had ſurcharg'd the Defendant with aby Receipts. of her 
Inteſtate, not compriz'd in the Accounts produced, ſhe ſhould. be at L- 
berty to diſcharge herſelf, and to have all juſt Allowances, and to pro- 
duce the Books of Accounts, and the Plaintiff on Oath to produce Ac- 

CY = quitrances 


in the tiff and a Friend before it was ſeal'd, and by him approved, and he con- 
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uittances &c. and if any Thing found to be coming to the Plaintiff, the 
—_ to be allow'd out of the Mortgage - Money. Fin. Rep. 5. Mich. 25 
Car. 2. Bedell v. Bedell. | | | 

z. An Account between Partners in Trade, after the Death of one of 
them, ſhall be taken only from the Time the fame was laſt balanced. 
Fin. Rep. 190. Beak v. 1 | 
4. After an Account ſtated between A. and B. and the Balance being 
300 1. due to B. and by Deed reciting the Debt due on the Account. 
"4. covenanted to pay B. the zool. and then B. died. A. afterwards finding 
that his Servant had paid 200 l. to B. and that it was fo enter d in his Ac- 
count- Boot, which he had not with him when he made up the Account, 
brought his Bill to be reliev'd againſt B.'s Executor. The Executor 
pleaded the Account ſtated, and the Balance ſecur'd by Writing under 
Hand and Seal, and that he being only an Executor knew not how to 
account, and believed that B. upon the Account made, deliver'd up his 
Notes and Vouchers, and that no ſtated Account could ſtand in Court if 
this or that Particular ſhould be queſtion'd. The Plea was over- ruled, 
but to proceed no further than Anſwer without Leave of the Court. 
Chan. Caſes, 262. Trin. 2) Car. 2. Wright v. Coxon. 

5. Tacter s Account was ſettled by one Factory, and confirmd by a ſupe- 
rior Factory; and after Exceptions to it by the Eatt-India Company here, 
confirm'd again by the ſuperior Factory, with which the Company comply'd 
by paying ſome Bills of Exchange, and delivering ſome Goods to De- 
{endant, yet he was forced to account again; tho? he inſiſted that ſome 
Vouchers were taken forcibly from him by the King of the Country; 
For per Ld. Chancellor, it 18 a National Cauſe and Concern, and nothing 
ſhould diſcharge the Factors in India but a Releaſe or Difcharge from the 
Eaſt-India Company itſelf, elſe their Agents, by mutual Connivance, may 
ruin the Company. 2 Chan, Caſes, 218. Paſch. 28 Car. 2. Eaft-India 
Company v. Mainſton. 

6. There ſhall be no examining into an Account ſtated, on a Suggeſ- 
| tion of Fraud and Colluſion, but by charging of Particulars, it the Fraud 
and Collution be anſwer d. Chan. Caſes, 299. Trin. 29 Car. 2. in Caſe 
of Needler v. Deeble. | | | 
=D 1. An Adminiſtrator authoriz'd A. to call B. a Debtor to account for what 
he had in his Hands of the Inteſtate's. B. thereupon accounted with A. 
and A. gave B. a Releaſe, On a Bill by the Adminiſtrator for a new Ac- 
count, B. pleaded the Releaſe, and ſaid he knew of no other Monies or 
Goods of the Inteſtate more than whar he gave an Account of, and the 
Court denied any further Account. Fin, Rep. 311. 'Trin. 29 Car. 2. 
Martin v. Sambrook. | 

8. An Account was ſtated between C. and D. Partners, and on the Ba- 
lance C, was Debtor 160 1. and gave a Note of his Hand for Payment to 
D. who at the ſame time promiſed to rectiſ any Miſtake. On a Bill by C. 
bp a new Account, D. pleaded the Account ſtated, and the Note, and a 
» Judgment thereupon, and denied the Promiſe. A new Account was de- 

= creed concerning the Stock and Trade, and for the Payments and Re- 
ceipts, and that each produce the Books of Account on Oath, and what 
thall appear due ſhall be paid with Intereſt at the Time and Place the 
Is ſhall appoint, | Fin. Rep. 431. Mich. 31 Car. 2. Chandler v. 
orſet. | 


- 9. If one prefers a Bill generally for an Account, an Account ſtated is a 
"he good Plea ; bur if in his Bill he ſets forth that there was an Account, 
1nd and that there was a Miſtake, and ſets forth a particular Miſtake, there 
the Account ſtared is no good Plea z per Hutchins, & al'. 2 Freem. Rep. 

Li- 62. pl. 69. Mich. 1680. Anon. 
ro- 10. The Party gives in an Account of Debtor and Creditor, and ſets 
down ſo much received and ſo much paid, which being taken as true, a 


Releaſe 
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| Releaſe is given. Ld. Keeper North thought it reaſonable to relieve 
againſt ſuch a Releaſe, and let them in to 4%/prove the Articles of the Ac: 
count; and ſaid in this Caſe, that a Releaſe obtain'd as ſoon as ever the 
Heir came ot Age by the Guardian, thould never by him be thought a 
Trick, but that it was the proper Time; bur Finch ſaid it had been 
otherwiſe held. Skin. 148. Mich. 35 Car. 2. in Canc. Anon. 
11. A Man being about to marry an Infant, made an Account before 
Marriage with the Guardian; the Man gave Bond to che Guardian, that 
alter Marriage, on Pay ment of the Sum ſtated, he would releaſe all Ac. 
counts to him; the Marriage was had, and the Money paid; the Hug. 
band ſued for an Account, the Guardian pleaded the Matter as above. Per 
North K. The Husband accepted of no Money but what was due to him, 
and the Account made when he had no Title, viz. before his Marriage, and 
there is no Releaſe made, as there was in the like Cafe by Bailer, which N 
bound Baſſet and the Plaintiff greatly favour'd in the Accounts, and the . 
Marriage was but one Lear tince, and the Plaintiff's Purſuit is reſh, 1 
therefore anſwer the Bill. 2 Chanc. Cafes 157 Mich. 35 Car. 2. Osborne 
v. Chapman. „ 
12. The Husband convey' d an Equity ef Redemption in Fointure on bi: 
Wife, and became Bankrupt. The Afignees ſtate an Account with the Mort. 
agee. The Jointreſs brought a Bul for Relief againſt this Account al- WAY 
leging that it was not fairly ſtated, but that by Combination with the 
Mortgagee they allow'd more than was really due on the Mortgage; but 
Lord K. North ſaid, the Account ſtared by the Aſſignees is as concluſive al 
as it ſtated by the Husband, they ſtanding in his Place, and the Bill is 
not right in charging a general Fraud, but particular Errors ought to MW 
have been aſſign'd; however he gave the Plaintiff leave ro amend. Vern. 
179. pl. 112. Trin. 1683. Knight v. Bampfield. ts; 
13. Plea of an Account of an Orphan's Efate before the Aldermen if 
London, was difallow'd, and a Surcharge allow'd to be made thereon by 
IT Lord Chancellor. 2 Chanc. Cafes 170. Hill. 1 Jac. 2. Newdigate v. 
ohnſon. | | | 
J 14. A. is Tenant for Life of a Truſt, Remainder to his Sons. The Truft 
was for Payment of Debrs and Legacies. A. before a Son born, gets a De- 
eree againſt the Truſtees to account, which they did. This Account 
ſhall ſtand without being unravell'd, all Perſons being Parties that then 
could be made Parties. 2 Vern. 526. pl. 475. Mich. 1705. Leonard v. 
Earl of Suſſex. | Ge 
15. A. and B. were intitled to a perſonal Eſtate by the Statute of Di- 
ſtributions, and an Account thereof was fated between them. Atterwards 
A. by Bill demands a Diſcovery of particular Items ſuppos'd not to be com- 
prix d in it, and yet at the ſame Time allows the Account to be fairly 
taken. The Defendant pleaded the ſtared Account in Bar. And it was 
inſiſted for him, that either the Items muſt be denied in particular, by fal, 
Hing them, or ſaying they were not alluw*d, or elſe a Surcharge muſt be 
brought in; hut that here neither of theſe Ways is taken, ſo that the 
Plaintiff would unravel the Account, without pointing out one Error in 
it. Ld Chancellor allow'd the Plea, and ſaid this muſt not be not ſuſ- 
fer' d. Barnard. Rep. in B. R. [but this was a Caſe in Chancery] Mich. 
3 Geo. 2. Bourke v. Bridgeman. 2 | 
16. An Account was made with Officers of the Crown for the Building of 
Blenheim Houſe, order'd to be built for the Duke of Marlborough at the 
Publick Expence, but afterwards the Charge (upon the Duke's falling into 
ſome Diſgrace) being caſt upon the Duke himſelf, the Account was opened 
at the Suit of the Dutchels of Marlborough a Subject notwithſtanding it 
was inſiſted that it would be a great Hardſhip upon the Workmen to 
come to a new Account before the Maſter in Chancery for ſo great a Sun 
as this Building has coſt, and to produce Vouchers tor every Particular 
after ſuch a Length of Time; belides that ſeveral of the preſent Defen- 
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7 Widows and Children Cc. of the deceaſed Workmen ; fo that it 
— de Ale impoſſible for them 5 produce Vouchers for Work 
done by thoſe whom. they repreſent, after ſo long Acquieſcence under a 
ſtated Account, by relying whereupon they might be negligent of ſuch 
Vouchers, and might probably have loſt great Part of them. 9 Mod. 2. 
Trin. 9 Geo. The Dutcheſs o Marlborough v. Sir John Vanbrook. 
17. Where a young Man juft come of Age was fraudulently drawn in by 
his Truſtee to fign an Account which he had never examined, the Account 
Was decreed to be open d. See Caſes in Equity in Ld King's. Time. 34. 


35. Trin. 11 Geo. 1. W eſtern v. Cartwright. 


WT) After a former Account made with Strangers. 


I. Frer an Account was decreed to one as Heir, he ſued for a new Ac- N. Chang. 
count as Adminiſtrator, and it was decreed him; As where a Rep. 149. 

Leaſe was made in Truſt to raiſe Money for ſeveral Uſes, and the Sur- Strickland 
plus to go to the Heir of the Leſſor. A. as Heir was intitled, and 8 OR 4. 
brought his Bill by Guardian for an Account of the Profits, and dies. B. ingly. 
his Brother by Guardian reviv'd the Suit. The Account was ſettled, and 
the Surplus decreed to be paid him, being then about 19 Years old, and 
was paid accordingly, Atrerwards B. being 21, brought an original 
Bill, without taking Notice of the former Suit. The Defendants plead 
the Decree, and Payment, but it was over-rul'd. 3 Chanc. Rep. y7. 24 
Car. 2. Strickland v. Lock. w 

2. An Adminiſtration was repeal'd, and granted to another; the 1/ 2 Chane. 
Adminiſtrator accounts with the 2d, in the Prerogative Court, and deliver'd Caſes 200. 
him all Books of Accounts &c. relating to the Inteſtate's Eſtate; he is 1 > 2 
thereby diſcharg'd from any further Account; and ſo a Bill againſt the not a; 
1ſt Adminiſtrator, brought by a Creditor of the Inteſtare, was diſmiſs'd. —An Ac- 


Fin. Rep. 123. Mich. 26 Car. 2. Parker v. Dee. Count ofa 
| perſonal 


Eſtate was taken in the Spiritual Court, and Diſtribution decreed there, yet Chancery decreed an Ac- 


count of the whole Eſtate. 2 Vern. 47. pl. 45. Paſch. 1688. Biſſell v. Axrell, 


3. Land is mortgag'd to A. and then to B. then to C. If A. ſues to re- 
deem, and try his Debt by Decree, they ſhall all be bound by the Ac- 
count which A. made in his Suit, and pay and contribute to the Charges 
of Suit, if made without Fraud or Colluſion. 2 Chanc. Cafes 32. Trin. 32 
Car, 2. Anon. : | 2, | 

4. Second Mortgagee accounts with firſt Mortgagee and Mortgagor 
what was due to the firſt, and'paid him off, and took Aſſignment of the 
Mortgage; one that got Fudgment in Debt intervening, may oblige the 
ſecond Mortgagee to account again. 2 Chanc. Caſes 123. Mich. 34 
Car, 2. Brent v. Engliſh. | , 3 

5. J. S. begueath'd 600 J. to A. Joo l. to B. and noo I. to C. B. ſued 
the Executor, who pleaded the Legacies to A. and C. in Abatement; and 
that the Vill directed, that if the Eſtate fell ſtort each jkould abate propor- 
tionabiy, but Ul it improv'd, then each Legacy to be proportionably in- 
creas'd ; and therefore A. and C. ſhould be made Parties; for the Ac- 
count made with B. will not conclude A. and C. and ſo he ſhould be put 
to 2 Accounts, and double Proof and Charge. Ld Chancellor order'd 
him to anſwer without Coſts. 2 Chanc, Caſes 124. Mich, 32 Car. 2, Hay- 
cock v. Haycock, - 
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ad Account. 


(F. a) Bar of Account or Demand in Equity. 
5 What is. 


\ 


1. Bill was brought for an Account of Gods taken in Execution, and 
ſuppos'd to be fold at an Under-value. The Detendane pleads that be. 
fore he bought the Goods of the Sheriff they were offer'd to be ſold to the Plaintiff 
at the Price himſelf paid for them, and that after he had bought them he oſter d 
them to the Plaintiff for the ſame Money which he paid tor them; bur thar 
he had fince, by Virtue of the Bill of Sale which he had from the She. 
riff, diſpos'd ot them to other Perſons ; and the Plea was allow'd. Fin, 
Chanc. Rep. 111. Hill. 25 Car. 2. Dean v. Gavell & al}. 
Jekil Maſter 2. An Account of a perſonal Eftate being decreed, the Defendant 


of theRolls endeavour'd to charge the Plaintiff with a great Debr, as due to the 
chis Caſe is Eſtate ; but upon Proof made that the Defendant had open d a Bundle 


not xightly of Papers relating to that Demand, which had by the Inteſtate, who was 
reported in Father in Law of both Plaintiff and Detendant, been ſeaPd up, and left 
Vern. 452. with Defendant to be ſafely kept, he being told they were Matters of 


* Regiller Concern, the Defendant's Demand was for that Reaſon d:ſallow'd Per 


book of n C. who at the ſame Time declar'd himſelf ſatisfied, that all the 
Paſch. 1683. Papers were produc'd. Vern. 452. Paſch. 168). Wardour v. Berisford. 
pag. 491. | | 

thete is this Entry, (viz.) The Lord Chancellor, on reading and examining Witneſſes viva voce, de- 
clared that the Papers there called Wynne's Accounts, were thro' the Careleſſneſs of the Defendant em- 
bezill'd ; and therefore confirmed the Maſter's Report, which had not made the Defendant any Al. 
lowance for Diet &c. by reaſon of ſuch Embezlement. Wms's Rep. 68 1. Mich. 1734. in Cafe of Coy. 
per v. Earl Cowper. | 1 


Jekil Maſter 3. Detinue of Charters and Evidences of the Stewards. by the Maſter, 


of the Rolls during the Detainer, is a good Plea at Law in Bar of an Account; and 


Gares this | fo it is in Equity. But to ſay that the Plaintiff did once ſeize his Char- 


the Regiſter- ters, is not a good Plea. 2 Vern. 33. Per Cur. Hill. 1688. Counteſs ol 


books thus, Ply mouth v. Bladen. 

(viz.) the | | | | | 

Defendant was the Plaintiff's Steward, and the Bill was brought for an Account. Defendant pleaded 
that the Platntiff had impriſon'd him, and upon Promiſe of his Liberty had got a Frunk in which were 
all bis Vouchers, infiſting that tho' he kept the Key, yet it was eaſy to be opened, and that it was to be 
preſum'd it had been ſo; and it was impoſſible for him to prove what the Plaintiff had taken out, or to 
account without his Vouchers. This Plea was argued, and ordered to ſtand for an Anſwer. After- 
wards, by an interlocutory Order, the Trunk was directed to be delivered to the Uſher of the Court; 
and upon hearing the Cauſe, the then Lords Commiſhoners decreed the Defendant to account, and or- 
dered the Trunk to be brought before the Maſter, who was to open it in the Preſence of both Parties, 
and they to have Copies of the Papers found in it, as they ſhould think fit; but the Court would not pre- 
ſume material Papers, or even a Suppreſſion of any ſuch, tho“ it ſhould ſeem that the Trunk was got from 
the Plaintiff in a very unwarrantable Manner ; and only took the beſt Care they could, that the Papers, 
wherever they were, ſhould be produced. 2 Wms's Rep. 681. 682, ts | | 


For more of Account in general See Debt, Diſcount, Guardian, 
| Incumbrances, Mortgage, Own Dath, Truſt, and other Proper 
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Ac etiam Billæ. 


1. 13 Car. 2. Seſ. NI ONE arrefted by Proceſs out of the R. R. or C. B. in This AQ 
2. cap. 2. which Proceſs the true Cauſe of Action is not expreſ- was the 
ſed, and for which the Defendant is bailable by 23 H. 6. cap. 10. ſhall be the Founda- 


forced to enter into Bond with Sureties for Appearance in any Sum exceeding etiam = 
40 


a | | in Writs, 
2. In an Indebitatus Aſſumpſit, the Declaration and Recovery was for more L. P. R. 13, 


than the Ac etiam, and tho” it was fer d to level it with the Ac etiam b 

entring a Remitt*- on the Record for the reſt, yet it was denied on Debate; 

cited by Holt Ch. J. 6 Mod. 266. as a Caſe in Pemberton's time, in 

which himſelf was Counſel, Thompſon v. Collins, 

3. In Error of a Judgment in C. B. againſt a Sheriff for an Eſcape, the 

firſt Proceſs was alleged to be an original Writ Quare Clauſum fregit, | 
and was affirm'd to be for Recovery ot a Debt by Judgment. And the 
Return being (Nihil haber per quod attachiari poteſt) a Capias was a- 
warded ad reſpondend' the Plaintiff in Placito prædicto Ac etiam in Pla- 

cito Debiti ſuper Demand ſecundum Conſuetudinem Curiæ de Banco, and 

that upon this Proceſs the Defendant in the ſaid Action was permitted to 

go at large, whereby the Plaintiff has loſt his Debt. The Matter of the 

Proceſs (Ac etiam) annex'd to the Capias was aſſign'd for Error, but al- 
low'd to be good; And the Judgment affirm'd per tor. Cur, 2 Jo. 217. 


Trin. 34 Car. 2. B. R. Atkins v. Jay. 


4. An Ac etiam Billæ ought not to be made out againſt any Peer or 
Peereſs, or any Executor, or Adminiſtrator, or upon a Penal Statute, or for 
any Debt or Aſſump/it under 10 1. nor in Action of Account Render, nor in 
any Action of Covenant or Trover, unleſs the Damages are 101. or more; 
nor in any Action of Treſpaſs, or for Battery, Wounding or Impriſonment, 
unleſs there be an Order of Court for it, or a Warrant under the Hand of 
one of the Judges of the Court, out of which the Writ Iſſues for that 
Purpoſe. L. P. R. 13. | 1 

5. In Caſe for ne away his Son, who was alſo his Servant (the 
Detendant being a Seafaring-Man) an Ac etiam Billæ of fifty Pounds was 
order'd on Motion and Affidavit. Cumb. 311. Paſch. 1 W. M. in B. R. 

Anon. | 

6. The Plaintiff laid his Ac etiam for 300 J. and then ſwears only that 
the Defendant owed him above 10 J. juſt ro bring him within the Rule 
for Special Bail. The Court order'd him to take common Bail for his Fraud, 

Cumb. 265. Trin. 6 W. & M. B. R. Anon. 5 
7. In an Action of Treſpaſs, Aſſault and Battery, by Bill of Middle- 6 Mod. 266. 
ſex with an Ac etiam for 40 1. and recover'd 1001. the Court held the S. C. Bail is 
Bail ſhould not be liable for more than the Ac etiam, for that is the Mea- liable 10 an- 
ſure and Ground of his Undertaking. 1 Salk. 102. pl. 16. Mich. 3 Ann. o_ . | 
B. R. Genbaldo v. Cognoni. | in thi 


| preſſed in the 
| DR 4 Ac etiam 
Bill. 2 Ch. R. 55. 22 Car. 2. in Canc. Boulter v. Cheſter. —And Holt Ch. J. held that he was nor 

liable at all; for his Recognizance is to anſwer the Condemnation, and fince that cannot be, he is bound 

to nothing. 1 Salk. 102, ut ſupra. = | 


8. Defendant in a Scuffle bit off the Fore-finger of an Attorney's Right- 6 Mod. 263. 
hand, and in Treſpaſs with an Ac etiam by a Judge's Warrant, che Bail 11. —— 
Was not held to juſtify themſelves to a Sum ſuitable ro the Ac etiam, the . 
3 being poor. 6 Mod, 230. Mich. 3 Ann. B. R. Cockcrott v. S. C., but not a 
mith. | d. P. 


9. Ir 


—_ Acquittance. 


9. It was moved for a Special Ac etiam in Treſpaſs for lying with th; 
Plaintiff*s Wife, which was granted; and held the Defendant to 501 
bail. N. B. Afidavits were produced of the indecent Liberty they took to. 
gether. II Mod, 275. pl. 24. Hill. 8 Ann. B. R. Anon. | 

10. An Action with an Ac etiam Billæ was brought in a great Sum to 
hold the Defendant to Special Bail where nothing was due, as appear'd on 
being ſummon'd before a Judge to ſhew his Cauſe of Action; the Court 
held this not to be ſuch a Contempt as to grant an Attachment againſt the 

Plaintiff, but directed that if the Defendant was damnified he might bring 
his Action. 8 Mod. 22. Hill. 10 Geo. the King v. Pepper. 


For more of Ac etiam Billæ in General, See Bail, and other 
proper Titles. „„ 


A cquittance. 


. > 2 3 1 * * * 1 * 


— — e eee 
OP? 


tance in Law * F 3 
ought ie b 6 _ an Acquittance given. 
Deed ſealed, | 


*An Acquit- (A) In what Caſes Payment may be refabod without 


_—_— _ | 
on Practice 3 8 e | 
3 HE Obligor is not bound to pay without Acquittance upon a fu 
wiſe. 3 Salk. | gle Obligation. Br. Obligation, pl. 10. cites f 41 E. 3. 25. per 
299. pl. 2. Thorp. | | | | 
Anon.—— N | 
If fgn'd © IO 
only and not. ſeal d, it is only an Evidence or Proof of Payment, and no ple adable Acquittance, becauſe 
it is No Deed, ſo as it nothing differs from Proof by Witneſſes, only thab it is not mortal as they are. 
Wentw. Off. of Executors 217. | | | 

+ Br. Faits, pl. 8. cites S. C. 


Br. Conditions, pl. 21. cites S. C. 


Br. Faits, 2. Contra upon an Obligation with Condition; for there he may aver 


2 2 cites payment; Note the Difference. Ibid. 


Br. Conditions, pl. 21. cites S. C. 


3. Audita Querela upon Defeaſance by Indenture to make certain Pay- 
ments, and that then the Eſtate ſhall be void, and avers the Payment witb- 
out ſbewing the Acquittance in Writing ; and good per Cur. becauſe the 
Covenants were compriſed in the Indenture, for then the Matter may be 
averr'd. Br. Monſtrans, pl. 151. cites 46 E. 3. 33. 

4 Audita Querela. It is in a Manner agreed that where a Man is ob/iged 
to diſcharge another | of an] Annuity or Annual Rent of rol. per Ann. granted 
by him to W. S. it is ſufficient to ſay that he hath diſcharged him of it 
by Annual Payment to the Grantee w this time. And per Needham and 
Priſot, it is a good Diſcharge tho! it was paid without Acquittance; for 
it may be intended an Annuity with Clauſe of Diſtreſs; and Payment with- 
out Acquittance is a good Plea of this, becauſe the Land is charged with 

| Diſtreſs ; and there it was agreed if the Party pays by Dittreſs or without 
Diſtreſs it is ſufficient. But if it be an Annuity without Clauſe of Di, 
8 whic 


_— 
vs 
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Acquittance: 


ieh charges the Perſon, there Payment. is no Plea, but hall /hew an Ac- * This 
_— owe Gn od nota Diveriity, and per Needham and rifos it may be Rn 111 
lacended with Clauſe of Diſtreſs ; but * Davers and Moile, it ſhall not 9 
be intended but only Annuity which charges the Perſon, if it be not 

ſhewn that it was with Clauſe of Diſtreſs. Br. Bar, pl. 46. cites 37 H. 

* | 

Y 17 a Man ſhews to the King's Collector an Exchequer Tally for Pay- Br. Dette, 
ment of any Sum of Money which the King owes him, he ought to offer pl. 120. cites 
a ſufficient Acquittance to the Collector. Br. Faits, pl. 44. 37 H. 6. 15. 1 
6. A Man may plead Payment of the Sum contain d in the Indorſement, E- aile de 


t „ien, Exchequer 
without Acquittance; per Skrene. Quod non negatur. Br. Conditions, pl. 3. MY 


pl. 41. cites 12 H. 4. 23. 
7, If one is bound in a Statute-Merchant or * Bond for Payment of Br. Con- 


Money, he is not bound to pay it unleſs the Conuſee or Obligee will de- ſcience &c} 


liver à Releaſe or Acquittance. Quod non negatur. Br. Faits, pl. 7). 86 "Ik 
cites 22 E. + 6. is better here 
to make him 


pay the Sum twice than to alter the Trial of the Law; for in ſuch Caſe Matter of Record may be de- 
feated by 2 Witneſſes; per Huſſey & Fairfax; ro which the Chancellor agreed as to the Statute, be- 
cauſe it is a Matter of Record; but differ'd from them as to the Bond, becauſe that is only a Matter in 
Fact. Br. Obligation, pl 62. cites 8. C. a 

* Br. Faits, pl. 105. cites 1 K. 3. and Fitzh. Verdict, 13. 


8. It was ſaid that in Debt upon an Obligation, it is a good Plea that 
the Defendant has been always ready to pay &c. if he could have Acquit- 
tance, Br. Tout Temps &c. pl. 39. cites 1 R. 3. 
9. Where the King grants by Patent to F. S. 401. per Ann. and granted Br. Dette, 
to him a Liberate currant to receive 401. per Ann. of the Clerk of the Ham- pl. 136. cites 
per, there the Clerk is Debror by ſhewing of the Liberate to the Clerk, *: © 
if he has Aſſets, and this notwithſtanding that the Liberate be that he 
receive ſo much rendring Acquittance, and he does not deliver Acquittance, 
which is not Reaſon as it ſeems. Br. Taile d'Exchequer, pl. 4. cites 2 

5 J. M. brought Action of Debt againſt M. E. late Wife of F. E. 
late Guardian of the Hamper, upon Patent granted to the Plaintiff by the 
King of a certain Sum, and had Liberate deliver'd to the ſaid F. E. com- 
manding him to make Payment, receiving Acquittance; and that ſuch a Day, 
Year, and Place the Plaintiff offer d Acquittance, and demanded the Sum of 
J. E. and requir'd Payment, at which Day J. E had Aſſets in his Hands; 
and the Defendant ſaid that the Teftator was ready to pay, in Caſe the Plain- 
tif had given Acquittance. And by Townſend, Catesby, Hody, and 
Huſſey Ch. J. the Plaintiff is not bound to offer Acquittance. But rhe 
Defendant ought upon Payment to demand it, and that never was I ue 
taken upon the Offer of the Acquittance; and Sulyard, Faretax, and Brian 
Ch. J. of C. B. e contra, and that the Plaintiff ought to offer Acquit- 
tance; for the Patent is to pay receiving Acquittance. Br. Taile d' Ex- 
chequer, pl. J. cites 2 H. y. 8. „ | 

11. If Leſſee for Years grants all his Eftate, and Intereſt to A. rendring * *Tis fo in 
Rent by Indenture, and for Default a Re-entry, and the Grantor de- the Report, 
mands the Rent, and A. demands an Acquitrance, bur rhe Leſſee for Years 1 m 
refuſes; in ſach Caſe A. may * refuſe to pay ſuch Rent; tor the Rent is andf that , 
to be paid in this Nature without any Acquittance. But contrary if the Word 
Leſſee for Years had leaſed Parcel 7 his Eftate rendring Rent with (not) ſhould 
Clauſe of Re. entry &c. 4 Le. 209. pl. 338. Mich. 18 Eliz. B. x. ä — 


| to make 
the Reaſon congruous. 


12. In Caſe of a Grant of a bare Annuity, where the Grantee has no In Caſe of 
Remedy by Diſtreſs, there muſt be an Acquittance under Seal; other- a /irgle Bill, 
| p d d - wiſe or Rent-ſeck, 


= 194 Acquittance. : 
| here no _ wiſe it is not of ſo high a Nature as the Grant; per Hale Ch. B. Hard, 
iſtreſs can 333. in Wilſon's Caſe. ; 220 


be taken, or | 67Vuß thereon oo ntis non bl os v2 4 
other Penalty incurr'd, Payment need not be made without an Acquittance. Went, Off. Ex. 218. 


nnn... 


13. In Mich. 11 Nov. 1738. it was ſaid at the Rolls, per the Maſter 
of the Rolls, and agreed by ſeveral of the Counſel, that in no Caſe 
Payment may be retuſed, unleſs an Acquittance be given. 


(B) Plea of Payment without an Acquittance. Good, 


1. IN Debt the Defendant ſaid that he had perform'd the Conditions x 
the Obligation, and the Plaintiff deliver'd to him the Obligation in 
lieu of Acquittance, and after retcok it with Force and Arms, Judgment i 
Actio; and a good Plea, and the Plaintiff was compell'd to anſwer to 
it. Br. Dette, pl. 34. cites 43 E. 3. 23. Contrarium Lex per Judicium 
Anno 1H. J. 14. For Matter in Writing fall not be anſwer'd by Matter in 
Fact. Br. Dette, pl. 34. 
2. It was faid chat in Writ of Annuity «upon Preſcription, or upon Grant 
by Deed, a Man ſhall not plead Riens Arrear without Acquittance. 
| woe nota, Et mirum of Preſcription, Br. Annuity, pl. 9. cites 44 
yh ok 5 | * | 
Br. Debt, 3. In Debt upon Indenture of a Leaſe for Years, the Defendant may 
pl. * cites allege Payment by Averment without Writing, and well. Br. Faits, 
I pl. 13. cites 45 E. 3. 4 5 | 
4. Debt upon an Obligation of 40 l. The Defendant ſaid that the Plain. 
tiff had received 101. Part of the 40 l. pending the Writ, and ſbew'd A.- 
quittance of it, Judgment of the Wrir ; and per Priſot, Aſhton, and the 
beſt Opinion, This is a good Plea to the Writ, and is not only to the Action 
for Part. But per Moyle, he ought to plead it without Acquirrance, if 
„ he ſhall have it to the Writ; for with the Acquittance it goes in Bar of this 
Parcel, and it had been a good Plea to che Writ to have-/aid that he re- 
cerved Part &c. pending the Writ, without ſheuing Acquittance, becauſe it 
. | is to the Writ. Contrary in Bar. But by all others except him, it is no 
Plea to the Writ, viz. L of Parcel without ſhewing thereof Ac- 
uittance; and the Reaſon wheretore it is a good Plea, viz. Receipt of 
arcel to the Writ, is, becauſe he has fal/ify'd his own Writ. Et adjor- 
natur &c. Br. Brief, pl. 256. [260] cites 39 H. 6. 43. 

5. Debt upon an Obligation of 40 l. The Defendant pleaded Receipt of 
10/7. by the Plaintiff after the laff Continuance, Judgment of the Writ ; 
and it was held by Danby Ch. J. that it is a good Plea to the Writ with- 
out Acquittance or other Spectalty, notwithſtanding that the Action be upon 
Specialty; but e contra it is, if it be pleaded in Bar; nevertheleſs the 
Juſtices did not agree in it, therefore quzre. Br. Bar, pl. 58. cites 5 E. 
4. 138. & 140. by 4 Juſtices the Plea is not good, and by 3 e contra. 

6. In Debt it was ſaid that where the King delivers a Liberate Curran 
to W. F. to receive 501, per Ann. ot the Clerk of the Hanaper, rendring 
Acquittance, that in this Caſe it is not traverſable if the ſaid W. F. offer d 
Acquittance or not; for it is only formal, and not traverſable; As in Pre- 
cipe quod reddar, and the Delivery of a Prohibition to the Party in Attact- 
ment upon a Prohibition, thoſe are ſormal, and not traverſable. Br. Tra- 
verſe per &c. pl. 114. cites 2 H. J. 8. ON 


7. In 


— 


” ' 5 
by 2 
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Acquittance. 
5 the Defendant pleaded Acquittance; the Plaintiff ſaid that 
th we ee was 223 10 J. abſque hoc that it was for this 10 l. 
en a N80 Plea. Br. Traverſe per &c. pl. 318. cites 3 H. 7. 15. 
- g. Debt upon Indenture of Covenants, where the Defendant had covenant- Br. N. C. 15. 
ed to 40 ſeveral Things, and the Plaintiff likewiſe to do ſeveral other Things k 25 H. 8. 
ad quas quidem conventiones e noqyron uterque obligatur alteri an PI. 72. 
181 and the one broke the Covenant, by which the other brought 
Debt; and the Defendant pleaded Payment of 101. at D. which was all 
to which he was bound, Judgment ſi Actio; and no Plea Per Cur. be- 
cauſe he does not ſhew Deed thereof; whereas the Plaintiff declar'd 
upon the Indenture, which is made. And yet contra in pleading of Pay- 
ment of Rent reſerv'd upon a Leaſe tor Years made by Indenture; tor 
there he may levy it by Diſtreſs, and therefore Averment may come in 
Ure. But contra where all ariſes by Specialty where it lies in Payment. 
Br. Dette, pl. 173. cites 25 H. 8. 1 = 
One by Indenture was bound to pay a Suin of Money, and in an Action 
of Debt thereupon the Defendant pleaded Payment z and without Acquit- 
tance Per Montague, this is no good Plea; for this Indenture is like a 
ſimple Obligation, Payment whereof is no Plea without Acquittance. 
But it is otherwiſe if the Obligation be with Conſent. D. 25. b. pl. 160. 
Hill. 28 H. 8. Anon. Dr: - 
10. If an Annuity iſſues out of Land, and a Writ of Annuity is brought,“ This ſeems 
Payment is * [no] Plea ; other wiſe it is not. Arg. D. 51. pl. 15. Mich, miſprinted, 
| and that the 
33 H. 8. Word (ww; 
3 K : 7 ſhould be 
inſerted, and then it agrees with the Caſe of 22 E. 4. 51. a. cited in the Marg. of D. and ſo is the 
Abridgment of S. C. by Br. Tit. Annuity, pl. 41. that where the Perſon is charg'd by Writ of Annuity, 


Payment is no Plea without Specialty; but contrary in Avowry. And ſee Raym. 21. Ley, 43. and 
Sid. 44. pl. I. | 


11. The Wife dum ſola had recover d 26 l. Damages, and had Execu- 
tion, and was yet poſſeſs'd of the ſaid Money, and that Judgment was re- 
vers'd in Error, and Reſtitution awarded; and atrerwards the married the 
Detendant, and thereupon the Plaintiff brought Sc. fac. to have Reftitu- 
tio. The Defendant pleaded that after the Reverſal, and before this Writ 
brought, he paid the ſaid 261. to the Plaintiff, The Queſtion was, Whe- 
ther Payment was good without Acquittance. Barkley J. held it was, 
becauſe the Certainty of the Damages appear not of Record, and it may 
be that they were without Proceſs &c. fo as the Execution appears not of 
Record; but the other 3 Juſtices contra, becauſe the Sci. tac. thews the 
Recovery to be for 26 1. and that Plaintiff had Execution for ſo much; 
therefore the Judgment being revers'd, and he demanding Reſtitution of 
26 |. only, Payment is not good without Acquittance. Jo. 326. pl. 8. 
Mich. 9 Car. B. R. Harris v. Harris. | 

12. In Aadita Querela to avoid Execution of a Fudgment, it was ſurmis'd 
that after the Judgment he had paid the intire Sum. Popham thoughr 
ſuch Surmiſe not {ſufficient to avoid a Judgment upon a bare Payment, 
without Writing or other Matter ot Evidence; but Tantield Serjeant 
cited Hawkins v. Malins, where it was held a good Surmiſe, becauſe 
it is not only a Suit in Law but in Equity alſo, and is as a Commitlion to 
examine the Cauſe; for it is not Reaſon that if the Money be ſatisfied he 


mould lie in Execution. And ſo held all the Court (beſides Popham ;) 

, whereupon he was let to Bail. Cro. J. 29. pl. J. Paſch. 2 Jac. B. R. 

. Ognel v. Randol. | | | 

4 13. In Debt on a ſingle Bill the Defendant after Imparlance pleaded Pay- 

4 ment of Part Pais darreign Continuance & Petit quod Billa caſſetur &c. 
The Plaintiff denied the Payment. The Defendant demurr'd. It was 
relolv'd by Roll Ch. J. that the Plea was inſufficient, rho* pleaded in 

In Abatement only, becauſe there ought to be an Acquittance ; which is 


COntro- 


ve . 
«4 " 
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; Act. 


** 
— 


controverted in the old Books, where a Difference has been taken he. 
tween ſuch a Plea pleaded in Bar, and when pleaded in Abatement; and 
cited L. 5 E. 4. 139. 15 H. J. 10. e. 3 H. J. 3. g. 7 E. 4. 15. e. But 
Roll ſaid, if he had had an Acquittance he might have pleaded it in Bar 
or Abatement, at his Election. All. 65. Trin. 24 Car. B. R. Beaton v. 
Foreſt. | | 
3 Le. z. pl. 14. J. S. made A. and E. Execlitors, and wild that B. ſpould pay to 4 
6. ** re- all ſuch Debts as B. ow'd F. S. before B. coul meddle with any thing by his 
_—_ 16. Will, and take any Advantage rhereot for Diſcharge of the ſaid Debt. ;. 
Bends died, and in Debt againſt his Adminiſtrator ſhe pleaded that B. in his Life. 
pl. 70. S. C. time had paid A. all ſuch Debt as he owed the Teſtator at his Death, but 
adjudg'd ac- becauſe ſhe pleaded not any Acquittance, Judgment was given for the Plain. 
cordingly. tiff, Payment being no Plea without Specialty. Mo. 11. 12. pl. 44. 
Mich. 1 W. & M. Stapleton v. Trewlock. 

15. In Debt on a /ngle Bill Payment is no Plea without a Specialty. 


See Tit. Payment (N) 


For more of Acquittance in general See Payment (&) Account (P) 


and other Proper Titles. 


Act. 


(A) Where an Act may enure ſeveral Ways, how it 
7 ſhall be taken. | 


tots Very Act that does enure to another Af by Implication ought to be 


Feme ſole - ſuch as of Neceſſity muſt enure to the other Act, which cannot be 
a ogg taken to be otherwiſe. Arg. Bridgm. 55. 


which n  -- : | „ 
Rent was incident, and after wards marries the Grantee, to whom the Tenant pays the Rent, this is no 


Attornment ; for it is indifferent whether he pays the Rent to him as Grantee, or in Right of his Wife. 
Dy. 302. Uivor's Caſe, who recover'd Rents of ſeveral Tenants as Bailiff, and then they are granted 
to him, and after the Grant they are paid to him, this is no Attornment ; for they may be paid to him 3s 
he is Bailiff, as well as he is Grantee, But if the Leſſee do ſurrender to him in the Reverſion, then it 
is a good Attornment, for a Surrender cannot be to any but to him that hath the Reverſion. Arg, 


| Bridgm. 55. 


As 14 H. J. 2. When the Law implies any Act out of the Act of the Party, the Act of 
if Tenant the Party muſt be ſuch as neceſſarily makes ſuch a Thing to be implied 
for Life by the Law, and that to be ſo neceſſary as that the Act of the Party can- 
does furren- not be, unleſs the Act to be implied be alſo implied to be done. Arg. 


der. to the , Bridgm. 82. 83. in Caſe of Robi nſon v. Greaves. 


the Rever- 3. But when the Act of the Parties may be without any ſuch Implication, 
2 N and the Matter to be implied reſts indifferent, then it is otherwiſe. Ibid. 
rit an — | | | | | 


ent | | | | = 
— by the Law; for otherwiſe the Surrender can take no Effect. And 5 Rep. fol. 15. if a Parſon 


malces a Leaſe to the Patron, who grants over the Leaſe, this does imply a Confirmation of the Leaſe 
for otherwiſe the Grant of the Patron ſhall be avoided. Arg. Bridgm, 83. | : | 
= 4. Where 


— 


2 


3 
4 Where a corporal Alt has 2 Effects, the one proper and natural, and Palm. 433. 
4 other tra Js legal, the Act ſhall never enure to the improper bot rd 
Effect without Declaration; as when a Man may revoke a Deed by Gift J in Caſe of 
of a Ring &c. here, if a Ring is given, the proper Effect is the Altera- Hard win v. 
tion of che Property of the Ring ; but the improper Effect is the Revoca- Warner. 
tion of the Uſes, which it cannot enure to without a Declaration for 
what Purpoſe it was given. So of Hunting or Hawking in Land, it 
gains no Poſſeſſion &c. Per W hiclock J. Lat. 106. Hill. x Car. in Cafe 
of Warner v. Hard win. 


Actions [Qui tam &c. ) 


——_—_—— 


For more of Act in general See other Proper Titles. 
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Actions [Qui tam &c. 3 
hil aliud eſt 
quam jus 
a im e 1 | 3 proſequendi 
1 | in judicio, 
| . quod alicuti 
(A) Tam pro Domino Re e quam pro ſeipſo * 
| * nit. 40. Cites 
| * Se 9 P P Bract lib. 3. 
cap. 1. fol, 98. 


I. T 1D. Molyneux ſued tam pro Rege quam pro ſeipſo againſt 

Hugh Berewicke, for that whereas he was indicted and ar- 
raigned of Felony before the Defendant, unde protulit Cartam Regis 
pardonationis, quam Defendens noluic allocare, dicendo quod the 


King's Wrir nihil ſibi valeret, and then impriſon'd him, and threatned 
to hang him niſi ſubmitteret Henrico Duci Lancaſtriæ, and become 


bound in a Statute Merchant to the ſald Duke in 320 l. whereupon 


the Defendant ſubmitted himſelt, and is pardon'd. Pill. 2) E. 3. 


B. R. Rot. 42. Fw | | 

2. If A. recovers againſt B. in Debt, and thereupon outlaws him, so if the 
and afterwards upon a Capias Utlagatum the Detendant is taken, and Sheriff /«f 
reſcued by a Stranger, A, ſhall have an Action upon the Caſe tam pro 7. bim 10 


Domino Rege quam pro ſeipſo againſt the Stranger. Mich. 11 Jac, Petr ne 
between Lane and Stamſbaul Adjudged. 


being ſatis. 
3 fied, an Ac- 

tion lies Tam Quam; for N one outlaw'd to eſcape, is in Contempt to the Queen, 

Prejudice to the Plaintiff. Cro. E. 877. pl. 3. Paſch. 45 Eliz. B. R. Eden v Loyd, 


as well as in 


3. Attachment upon Prohibition upon the Statute of Premunire was Br. Damages, 
brought by the King and his Incumbent, for that the Defendant had pl. 55. cites 
brought Bulls of Excommunication from Rome. Br. Joinder in Action &c. 1. FOO 
pl. 29. cites 21 E. 3. 40. | nire, ri of] 

| | Cites y C. 
4. Treſpaſs was brought by the King and by J. N. his Chaplain, for Br Prero- 
a Treſpaſs done in the Palace of Weſtminſter, in Preſence of the King and gative, pl. 
of his Juſtices, and in Contempt of the King, and contrary to his Pro- ung tn 
efion, to the Damage of che Plaintiff. And to ſee that the King and à 28 lib © 
: — | DUDjEet  - 
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Actions [Qui tam &c. 
eap. 4. (bis) Subject join'd in Action; but it ſeems that the Chaplain ſued pro Rege 
8. 1. dug. & ſeipſo. Br. Joinder in Action, pl. 57. cites 27 Aff. 49. 
28 W rit of Treſpaſs was maintain'd for the King, and a Collector of 15th for the King, of Af. 
ſault and Battery, and Menace &c. done to the Collector in collecting the King's Money. Thel. Dig, 28. 
lib. 2. cap. 4. (bis) S. 2. cites 27 Aſſ. 11. ; | | 

So a Writ of Treſpaſs and Contempt was brought in B. R. for the King and an Eſcheator of the King, 
againſt a common Hoſtler, becauſe the Chamber of the Eſcheator, in travelling towards London in te 
Buſineſs of the King, was Lroke open in the Heſtery, and his Gods taken and carry'd away. Thel. Dig. 
28. lib. 2. cap. 4 (bis) 8. 5. cites 42 Aſſ. 17. 


5. A Bill was alſo maintain'd for the King and the Party in B. R. 
where the De fendant had a Præcipe quod reddat pending againſt the 
Party now Plaintiff with rhe King, and had made an Afjault and Bal 
tery, and Menace 7o the Party in coming to the Court with his Evideices 
and Charters, to anſwer to the Defendant &c. in Deſpite of the King &&. 

Thel. Dig. 28. lib. 2. cap. 4 (bis) S. 3. cites 30 Aff. 14. 

56. One Brab/on aud his Feme ſued an Aſjiſe ar Wincheſter again/# one R. 
which R. carried away the Feme ot the Plaintiff before the Doors the Cajii: 
(which was of her Aſſent) with him, and the Baron would have taken 
his Feme, and R. would not ſuffer him, but laid his Hands upon the 
Baron and reſcued the Feme &c. upon which the Baron ſued a Bill for the 
King and for himſelf againſt R. before the fame Juſtices, of this Aſſault 

in the Preſence of the Fuſtices, in Diſturbance of his Suit, and the carry. 
ing away the Feme &c. in Deſpite of the King and his Juſtices &c, 

and this Bill was maintain d. Thel. Dig. 28. lib. z. cap. 4. (bis) S. 4. 

cites 39 All. . 2 
J. Action Tam quam was brought upon the Statute of Winton, Amends 
not being made by the Hundred, nor the Robbers taken, and Iſſue being 

found tor the Plaintiff, he had his Judgment. Bendl. 122. pl. 157. Hill, 
a 4 Eliz. Hooker v. Bond & al. 

Dal. 66. pl. 8. In a Decies tantum the Writ ſhall be in the Tam quam; per Dyer. 


* Mo. 64. in pl. 175. Trin. 6 Eliz. 
Dal. 66. pl, 9. In an Action on the Caſe for ſuing in the Admiralty for a Thing din: 
30. at Land, the Action ſhall be in the Tam quam; Per Dyer, who ſaid it 
was lately held ſo; For in this and the Caſe above the Action Was upon 


5 A and not for a Duty. Mo. 64. pl. 115. cites Powtel' 
ale. c 1 
10. Action Tam quam was brought for raking Toll of an Inbabitant if 
a Town diſcharg'd, as ſuppoſed by Tenure in ancient Demeſne ; and the 
Action being brought by the Pars gravara, the Queſtion was whether ic 
was well brought. See 2 Le. 190. pl. 240. Trin. 28 Eliz. B. R. Lei. 
cefter (Town's Caſe.) | | 
11. 31 Eliz. cap. 5. F. 1, Enacts, That no Perſon at any Time before or. 
der d by any of the Queen's Courts for any Miſdemeanor, not to purſue am 
Penal Statute, fhall ſac upon the ſame, unleſs he be the Party priev'd. 
S. 3. Provided that this Att ſhall not reſtrain ſuch Officers as have lau- 
3 fully uſed to exhibit Informations. | 
But where an 1. In Debt upon the Statute of 2 E. 6. for not ſetting forth Tithes, the 
Action Tam Action was brought Tam quam. Exception was taken, becauſe the 
c — uf King cannot have ay Benefit thereof, and that the Statute gives it only 
upon the to the Parties grieved. The Court held this a material Exception, and 
Statute of E. order d Judgment to be ſtay d. Cro. E. 621, pl. 11. Mich. 40 & gr Elis. 
6. of Tithes, B. R. Johns v. Carne. | e 


it was af- 
firm 'd to be good; for the King is to have a Fine, Het. 121. Mich. 4 Car. C. B. Luvered v. Owen. 


13. When any Statute prohibits any thing &c. if any impleads another 
contrary to ſuch Statute] zho' it be in à legal Courſe of proceeding, yet the 
arty grieved ſhall have Action upon the Statute againſt him that ſues con- 

a trary 


- 


1 


| crary to ſuch Statute, 7ho* the Words of the Statute dg not give any Action to 


Caſe of Lady Waterhouſe v. Bawde. 
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the Party; tor this is a thing conſequent to, and imply*d in every thing 
prohibited by any Srarute. 10 Rep. 75. b. in the Caſe of the Marthal- 


lea. 


14. Where a Statute prohibits a Thing, but adds 0 Penalty, Action But per Holt 
lies for doing againſt the Prohibition of that Statute; bur ſuch Action Ch. J. where 
muſt be brought Tam pro Rege quam pro ſeipſo, becauſe in ſuch Caſe à certain fe- 


the King is to have a Fine. Cro. J. 134. pl. 6. Mich. 4 Jac. B. R. in 1 a 


to the Party 
grieved, he 
Anon. 


needs not join the King; for it is like a private Act, only for his Benefit. 3 Salk. ;. 

15. B. was taken in Execution by a Cap. Utlag. at the Suit of A. and Cro. J. 360. 
the Sheriff ſuffer'd him to eſcape ; upon which A. brought an Action on bl. 22. S. C. 
the Caſe againſt the Sheriff, and declar'd Tam pro &c. Quam pro &c. 2 
and ſet forth as before, and Plaintiff had a Verdict. Exception was ;, Eli 6. 
a Sed | 44 Eliz. Cro. 
taken becauſe the Action was Tam quam; tor it ſhould have been in the E. 875. 


Name of A. only; but it was anſwer'd, that being taken by Cap. Uclag. Eden v. 


the permitting the Eſcape is a Contempt to the King, and that it is the Loy. — 
uſual Action in ſuch Caſe, tho the Party ſhall have all * the Dama 


tho' it be 
1 . Ses; good, bei 

and it was adjudg' d accordingly. Roll Rep. 78. Mich. 12 Jac. B. R. Brought is 

Barret v. Winſcomb. the Tam 


: , : | a quam, yet 
Debt lies for the Party only, without naming the King on an Eſcape of one condemn'd in Debr, and out- 
law'd afrer Judgment, and who was removed into the King's Bench by Habeas Corpus from Glouceſter 
tho' it was objected that he never was taken in Execution, and that he eſcap'd after 2 Years Impriſon- 
ment, and that the Action for ſuffering an outlaw'd Perſon to eſcape ſhould be brought in the Tam 
uam; For it was held that he may bring his Action of Debt for what he bath loft. And it was certi- 
fed by the Prothonotary, that the Precedents are both ways; and ſo adjudged for the Plaintitt Cro. ] 
619 620. (bis) pl. 5. Mich. 19 Jac. B. R. Moor v. Sir Geo. Rey nolds.— — Bridgm. 6. S. C. ſays it was 
objected, that the Declaration was inſufficient, becauſe it was not tam quam, it being a Contempt to 
the King; but a Precedent being ſhewn between the King and Molineux, where the Declaration 
was for the Party only, and all the Prothonotaries certifying that the great part of Precedents in C. B 
for the Party only, it was adjudged good either way. —— 8. P. was adjudged in C. B. accordingly, 
and afterwards affirmed in B. R. and upon Appeal to the Houſe of Lords affirmed there likewiſe, and 
chiefly upon the Authority of the Caſe of Moore and Reynolds, as the Reporter lays. Wrms's, Rep. 
e Hill. 1720, 1 der a. A 8 Te” 3 ; 
* 8. P. by 3 Judges; but Popham ſaid that this is de Gratia & non de ure Yelv.1 Mich. 
Eliz. B. R. 3 v. Hatley. Cro. E. 90g. Jennings v. D S. C. . Coe ni 
that in an Action por the Statute de Scandalis Magnatum, tho it be brought in the Tam quam, yet the 
Party ſhall have all the Damages found, and that the King is join'd for e aud Conformity. Roll 
Rep. 78. ut ſup. 


16. Action Tam quam lies againſt a Sheriff, who having a Capias . Hob. 209. pl. 
lgatum againſt F. S. deliver'd to him, and ſeeing J. S. refnſed to execute a6. S. C. 
it, tho requir d, but ſuffer'd him to go at large, and return i Non eft in- N 
dentus, in Deceit of the King and Prejudice of the Party. Adjudg'd quam does 
and affirm'd in Error. Cro. J. 532. pl. 16. Paſch. 1) Jac. B. R. Park- not appear. 
hurſt v. Powell. | —— Noy.22. 


; rg Parkinſon v. 
Powell S. C. ſays the Sheriff was often in Company of the ſaid J. S. afterwards within his — 


and yet he return'd Non eſt inventus, but does not mention the Action being Tam quam. 
8. C. but the Tam quam does not appear, —— Jenk. 332. pl. 64. fays the King and Part 
but in this Caſe the King may be omitted. 8. C. cited Arg. Wms. 's Rep. 691. 


Browul. 12. 
y may well join, 


17, If an Action be brought upon the Statute de Scandalis Magnatum, S. P. For f 
it may be in the Tam quam; per Hutton. Her. 122. Arg. in Caſe of ke F 
Luvered v. Owen. ' bythe AR, 
: | hich is 
the Ground of the Action; per Holt Ch. J. 3 Salk. 7. Avon 3 
18. In Action upον 14 15 H. 8. cap. 5. Exception was taken that the 


College cannot join with the King in Debt, and that neither the Patent 
| \ NOT 


* 
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nor the Statute which con firms it gives an Action of Debt; ſo that in thi, 
Caſe it ſhould have been an Information Tam pro Domino Rege quam 
pro ſeipſo; but the Court held that Debt lies as well as Information, ag 
well as on 2 E. 6. cap. 13. which gives no Action, and Judgment tor the 
Plaintifl. 3 Keb. 672. pl. 40. Trin. 28 Car. 2. B. R. The College of 
Phyſicians v. Needham. 12 
19. It lies tor indicting a Man in a foreign Country. Per Holt Ch. J.; 
Salk. J. Anon. | 1 
20. But in ſome Caſes, as upon the Stat. of Hue and Cry, and the Stat. 
for not appearing as Witneſs, being ſerved with a Sabpæna, the Party 
may either bring Debt or Caſe. If he bring Debt, he mutt tue without the 
King, for the Debt is not due to him bur to the Party griev'd ; bur it he 
bring an Action on the Caſe, he muſt ſue in the Tam quam, tor the Adj. 
on is founded on the Tort only, and that is to the King as well as to the 
Party, per Holt Ch. J. 3 Salk. 7. Anon. | 


n 
MIT 


4 * 


2 ah (A. 2) Tried where, and by whom. And how. 


1. A . againſt B. and J. F. pleaded Villeinage, and the Writ by this 
abated where the Plea vas falſe, and made by Conſpiracy of B. 
and others; and therefore the Plaintiſf in the Aſſiſe immediately brought 
Bill of Conſpiracy thereof before the Fuſtices of Aſſiſe, becauſe they conſpired 
to make F. plead the falſe Plea where F. before was frank, and the Bill was 
Qui tam pro Domino Rege quam pro parte; and the Defendant was com- 
pell'd to plead, who ſaid Nor guilty, and was found Guilty ad damnum 
20 J. for the Delay, and was committed to the keeping of the Sheriff, 
Br. Bille, pl. 19. cites 26 Ail. 62. 
2. 18 Eliz. 5. Furies not compell d to appear at Weſtminſter. 
Fuſtices of Aſiſe, and Fuſtices of Peace in their Duarter-S://jons, are in- 
power d to hear and determine all Offences againſt this Act. | = 
Provided that it ſpall be lawful for any Perſon grieved by Maintenanc, Wi 
Champerty, buying of Titles, or Embracery, to proſecute their Suits as her- 
ore. Gs i 5 "IE 
Vor ſhall this Statute reſtrain any Perſon, Body Politick or Corporate, .. 
whom any Forfeiture, Penalty, or Suit is ſpecially given by any Statute (aul 
1 | not generally to any Perſon that will ſus) but ſuch Perſon &c. to whon ai} 
AH ſuch is ſpecially given, may proſecute as heretofore. | 
Nor to extend to Officers of Record. eg bs 95 
I But tho' this 3. 31 Elis. cap. 5. S. 2. Enacts, That in any Declaration or Inſorna- 
Statute re- tion to be exhibited, the Offence againſt any penal Statute fhall not te laid 
ſtrains Com- % done in any other County but where the Matter was in Truth done ; aid 
ng every Defendant in ſuch Action or Information, may traverſe that the Offence 
bring their Was committed in the County; which being tried for the Defendant, or if tht 
1 only Plaintiff be therein nonſuited, the Plaintiff ſhall be barr'd. | 
or the Offence was done, yet it extends not to the Party grieved ; for he is not a Common 
Informer. Cro. E. 645. pl. 53. Mich. 40 & 41 Eliz B. R. Allen v. Stear. Debt upon the Statute 
of Embracery was brought in the County of C. the Defendant leaded Non debet, and it was found 
that the Embracery was in the County of B. The whole Court held that the Bill ought to abate b, 
this Statute, the ſame being in the Negative; and when it appears to the Court that the Action b 
brought againſt the Form thereof the Bill ought to be abated, tho“ the Defendant took no Advantabs 
thereof by Plea. And adjudg'd accordingly. Cro. E. 736. pl. 3. Hill. 42 Eliz. P. R. Pomfreic v. Brow! 
fall — But in an Information for tranſporting raw Hides, the Fact was laid to be done in Middleſes, 
whereas it was done in Devon, rhe [Defendant pleaded Nor guilty ; and Judgment being given for 
the Plaintiff. the ſame was affirm d by Opinion of the Judges, bans the Matter in Fact did not — 
| | l 0 
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he Plea; ſo that when he pleaded, without exceprirg or pleading to the Information 
2 take Conuſance of the Truth of the Matter in Fact; b that cho the Words of the 
Statute are negative, yet they ſhall be conſtrued reaſonably, viz. if the Matter be not pleaded, the De- 
fendant cannot take Advantage of it; and this appears by the Words of rhe Statute. 2 And 180. pl. 
102. Mich 44 & 45 Eliz. before the Lord Chancellor and Treaſurer in the Exchequer Chamber, 
Bankes v. Hudſon. — But ſee Statute 21 Jac. 4. S. 2. ON 


F. 3. Provided that this Al ſhal not extend to any ſuch Officer as has 


hibit Informations. | | 5 
* * oiled that this At? ſhall not extend to the laying any Offence 


concerning Champerty, buying of Titles, or Extortion, or for defrauding the 

Deen F Cuſtom G - Of for Ufury, or for any Offence in any Statute a- 

gainſt ingroſſing, regrating, or foręſtalling, where the Penalty ſhall be to the 

Value of 20 J. ö 

Si. All Suits upon any Statute for uſing of any unlawful Game, or for not The Statute 

ing of any lawful Game, or for not having Bows and Arrows according to of 5 Eliz. 

Law, or for uſing any Art or 2 0 in which the Party has not been brought cap. 4. docs 
/ 


all be ſued in the Ouarter-Seſfjons, or Aſſiſes of the ſame County, where ot bine the 
15 8 wr be committed, or in the Fleet. x ep map" Power 
againſt Per- 


ſons uſing Trades not having been Apprentices; Agreed Per Cur. notwithſtanding it was urg'd that the 
Statute 31 Eliz. cap. 5- which wills, that Informations and Actions upon penal Statutes ſhall be broi 

in the proper Counties, and names Aſſiſes, Seſſions, Leets. But to this the Court, upon reading the 
jaſt Words of the ſaid Statute anſwer'd, that this is intended of other Offences there, whereof Leet had 
Conuſance before, as of Butts, and Bows and Arrows &c. And the Court directed that ſuch Aliens as 
F yd Trades, not having been "Wy ſhould be preſented at Seſſions, or in this Court of B. R. Sid 
2389. pl. 4. Trin. 18 Car. 2. B. R. Amy v. Bennet. 8 8 | 


Information on a Statute does not lie in a Court of Piepowders, nor * Theſe 
before Fuftices of Peace, nor in the Courts of Towns Corporate, but only in Words in 
the Courts of Record at Weſtminſter, notwithitanding the general =- * 
Words, That in all the King's * Courts of Record Sc. Mo. 421. pl. 581. „ 
Mich. 3) & 38 Eliz. C. B. Anon. e 13 3 

| Courts of Re- 


cord at Weſtminſter only, and ſo a Recovery had in Ludlow Court on a Plaint upon that Statute, for 
uſing a Trade, not having been Apprentice for Years; and therefore the Judgment was revers d. 
Mo. 599. pl. $27. Intratur Hill. 38 Eliz, Gregory v. Blaſhfeild. —6 Rep. 19. b. S. C. by the 
Name of Gregorie's Caſe, accordingly. ET | 

Information in Bury, upon the Statute 5 Eliz. cap. 4. for uſing a Trade, not being an Apprentice to 
it for? Years. The Plaintiff had Judgment, and it was afterwards aſſign'd for Error, that Informations 
upon penal Statutes ought to be 23 in one of the Courts at Weſtminſter, and not elſewhere, un- 
leſs it is otherwiſe rags provided by ſome Statute, And of that Opinion were Gawdy and Fenner, 
the other Juſtices being abſent; and revers'd the Judgment. , Cro. E. 737. pl. 7. Hill. 42 Eliz. B. R. 
Barnaby v. Goodale. But ſee now the Statute of 21 Jac. 1. cap 4. —S in an Information for exer- 
ciſing a Trade contrary to this Statute, Judgment was given in the Court of Guildhall before the 
Mayor of London. Error was brought, and Error aſſign'd was, becauſe the Information was brought 
in London, whereas this being a penal Law, it ought not to have been ſued bur in the King's Courts ar 
Weſtminſter, where the King's Attorney is. to acknowlege or deny; and therefore not ſuable there. 
The Judgment was revers'd Cro. J. 538. pl. 5. Trin. 17 Jac. B. R. Miller v. Regem. 


5. Where a Statute limits Suits by an Informer Oui tam to other Courts, S. E. agreed. 
yet any one may, by Conſtruction of Law, exhibit an Information in the oe = 
Exchequer for the whole Penalty tor the Uſe of the King. 2 Hawk. PI. C. 4: THz. >. 
_ __.a FRO gard v. 
1375 ; Tandiſh. 

6 Information upon the Statute of 5 Eliz. becauſe he uſed the Trade 8. C. cited 
of a Spurrier in London, not having been Apprentice. in that Trade by Cro. J. 179. 
the Space of 7 Years. After Verdict Exception was taken, becauſe by nc Jac. 
the Statute of 31 Eliz, the Information oughr to have been brought be- Sho AY 
fore the Fuſtices of Peace where the Offence was committed, and can not be Taylor, and 
brought here, nor in other of the King's Courts. And of that Opinion the Prece. 


were Fenner, Yelverton and Williams; but they would advife, becauſe oo mewn 
F f it et ween 
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un and jc was a common Caſe, and concern'd in any Informations. Cre. J. 8 5. 
age, 15e. Pb 9. Mich. 3 Jac. B. R. Kenn v. Drake. ö 
der 150. for üſing the Trade within the Pariſh of St. Clements, and it was adjudg'd that it well 1a 


but it was ſaid that chere was fiot ay Quieftion ih that Cafe, becauſe the Offence being in Middleſex, 
and B. R. ſitting in Middleſex, they had the Power of the Seſſions intended within the Statute; but the 
Court held it to be all one, wherefore it was adjudg'd accordingly. By the Statute of 31 Eliz. cay, 
5. it is enaCte, That Offences . the St atute of 5 Eliz. ſball be inguired of only in the Seſſions of Peace, 
Aſſiſes, or Leets within the County where the Olſences are committed, & non alibi extra Comitat'; 10 as this 
Information upon this Statute, in this Court, is not maintainable; and of this Point the Barons were in 
Doubt. But it was afterwards reſolved, upon Con ſideration of the Statute, that the Information well 
lay; for the Intent bF the Statute was, that for ſuch Offences Men ſhould not be drawn our of the 
2 where the Offence was commuted; and althe the Statute mentions that the Suit fhull be for 
them in ſuch Courts there named, yet it is not in the Negative, (and Not in any other Ceurt) but not in an 
other Gounty ; and this being a Suit for the Kinvg, and in this Court proper for him, this Information i; 
well maintainable, and ſo it was adjudg'd Note the principal Caſe was afterwards affirm'd in a Writ 
of Errdr. Cxo. J. 178. 179. pl. 17. Trin. 5 Jac, in the Exchequer, Shoyle v. Taylor. - In an In. 
formation for uſing the Trade of a Baker, it was inſi ſted that by the Statute 31 Eliz. it ought to be ſued 
and try d in the ſame County at the er or Aſſiſe, and not in any wiſe out of the County; 
uind of ſuch'Opitiion was the Court. Hob. 327. 18 399. Trin. 18 Jac. Nevil v. Var wood. It js 
ſeſhicitnt if it Be laid in the proper Cormty. Mo. 886. pl. 1235. Hill. 14 Jac. Daviſon v. Baker. 
In an Information for uſing the Trade of a Brewer, and an Exception was taken, That by 31 Eliz. cap 
5. 1 t to be brought at the Quarter-Seſſions. But per Aſtry, it was lately adjudg'd in this Court, 
Tant it Was wel brought bert; and the Couft over- ruled the Exception. Comb. 62. Mich. 3 Jac, 2. 
B. R. Tut King v. Gibbs. | : | 


Vf a Ft y. 2t Fac. 1. cap. 4. S. 1. Enacts, That Offences againſt any Penal Sta. 
Fe tate, for which «by common Informer may pround any popular Action &. 
3 1 Fuſtices of Aſiſe, Nift Prius, or Gaol- Delivery, Fuſtices of Oper and 
Penalty by Terminer, or Fuſtices of Peace in Duarter-Seſfions, ſhall be ſued by way if 
Inform tin, Alt ion &c. before the Fuſtices of Affiſe, Miſi Prius, Oyer and Terminer, and 
Debt, Maint Gaot-Delivery, or before the Fuſtices of Peace of every County, City, Borough, 
a of R br Town Corporate, and Liberty wherein ſuch Offences hall be committed, 
cord, reſolv d and the like Proceſs in every popular Action ſhall be had as in an Action of 
that this is Treſpaſs, Vi & Armis; and all Informations Ge. either by the Attorney. 
N. General, or by any Officer, common Informer, or other Perſon, in any Courts 
 atWeſtmin. #t Weftminftey, for the Offences aforeſaid, ſball be void. 

fter, there S. 2. In all Informations c. in any Suit, either by the King or any other, 
fore on thoſe for any Offence againſt any Pena Statitte, the Offence ſball be laid in the 
os RS. County where ſuch Offence was committed ; and if the Defendant pleads that 
Information he owes nothing, or that he 1s Not Guilty, and the Plaintiff or Informer foal 
may be ſued; not both prove the Offence, and t hat the ſame Offence was committed in that 
4 eſtmin- County, the Defendant ſhall be found Not Guilty. | 

maine . S. $- This Ad ſpall not extend to any Information or Act ion againſt Popiſ 

21 Jac. 4. Recuſams, or againſt thoſe that ſhall not frequent the Church, and hear Di- 

or 44 A vine Service, nor for Maintehance, Champerty, or buying of Titles; nor fir 
formation by defrauding the King of any Cuſtom, or for tranſporting of Gold, Silver, Ori. 
former may ance, Powder, Shot, Munition, Wool, Wook-fells, or Leather. 
3 — of Peace, Juſtices of Aſſiſe, or Juſtices of Oyer and Terminer. Jo. 193. pl 
Z. Mich. 5. 5 | ; | 
J If any Pendl Law gives Power to * of Peace, of Aſſiſe, or of Oyer and Terminer, 10 bear and de. 

ſays no more, this is by way of Indictment, and not by Informatim, 


germine e againſt the Statute, a 
Bill, or Plaint, unleſs this was ſpecially named. Ibid. | | 1 
Tho' a Special Clauſe be to ſue upon the Statute by Bill, Plaint, Debt, or Information againſt Offenders 
againſt any Statate, yer if he be indicted for this before Juſtices of Aſſiſe, 4 tug Terminer, or Peace, 
in this Caſe the Indictment may be removed to B. R. and there tried by Niſi Prius. Ibid. 

Upon Penal Law in Middleſes an Information may be brought in B. R. tho' Juſtices of Peace &c. have 
| "arg to hold Plea by Information &c. Jo. 193. pl. 3. The Reſolution upon 21 Jac. 4. of Penal 


The Statute 21, Jac. 1. cap, 4. extends only to Acts made before that Act, and not to ſubſeqwent Aﬀs 1 
Parliament; pet M : wh ſaid that Pimſclk and 9 other of the Judges were of — Opinion. b 
Mod. 42 5. Mich. 10 W. 3. Anon, 8. P. 1 Salk. 373. pl. 14. Reſoſv'd by the Opinion of 11 Judges, 
Hill. 16 W. 3. B. R. Hicks's Caſe.——12 Mod. 223. the King v. Gall, S. P. by Holt Ch. J. in deli- 
veriug the Opinion of 10 of the Judges who met at Serjeant's Inn, and ſeems to be S. C. with 5 Mod 
And per Holt, Rookby, and Turton, if a ſubſequent Act be made that gives a populat Action, you mult 
in Debr lay it in the proper County, and tho' the Party go out of the County, you may procecd aga 
him by Outlawry. | * 
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1 g. An Information Qui tam &c. was brought before Fuſtices of Affſe an: 2 
br Mon- Reſidence, upon the Statute 21 H. 8. bur becauſe the Statute ed Wu Any 
| 4 it only in the King's Courrs, where there may be Eſloign, Wager e of Mon- 
of Law, or Protection, it was reſolved, upon Conference wich the other Refdence, . 
aſtices, that it lay not before them, not withſtanding 21 Jac. cap. 4. 4 — the 
appoints chat Informations taken by Inqueſt before Juſtices of Aſſiſe, or er N ng 
of Oyer and Terminer, ſhall be determinable there; and Judgment for the Court of 
Defendant. Cro. C. 146. pl. 26. Mich. 4 Car. B. R. Green v. Cuy. B. 5 1 
| mov * | 
„ z Fe iſdiction; but the Court denied the Motion, and cited 1 Sid. 182. f. f 
_ . i tam and ex Officio. The Ch. J. likewiſe cited Fach 10 N A 
| 4 3 Ween v. Potter, to th ſame Purpoſe, where Ld. Parker ſaid that Informations Ogi tam avs in 
— of Civil Ations, and that the Informer has an Intereſt. Paſch. 11 Geo. 2. B. R. Garland v. 
Burton. NE 


OP 


9. In an Action on this Statute for uſing the Trade of a Draper, after 28 5 | 
udgment for the Plaintiſf, Exception was taken becauſe it was brought 4. 1 K 
in B. R. and not in the County where &c. To which it was anſwer'd, Car, 4 8. R. 
that tho the original Proceſs. ſues out of this Court, yet the Trial theres in the Cale 
upon was in the Gun where the Oifence was done, and that the Reme- of Fryſe: 
dy intended by the Statute is made uſe of by the Trial in the C ounty u. 
to ſearch for Precedents, which they had nor done; but he conceived Offence was 
the Statute not ſatisſied, which ſays that the Party ſhall not be compell'd alleg d ta be 
is not help'd by the Verdist; to which the Court agreed. Sty. 224, dr che Ac- 
Trin. 1650. B. R. Nayler v. Aſh. 3 5 Eliz. was 
bro 1 
Action for Offener in Middleſex might be laid in B. R. but doubted as to this Cale ; & Adjornatur. , 
Debt Qui tam &e. upon the Statute 5 Eliz. &c. for exerciſing the Trade of a Grocer, not being Ap- 
R. becauſe it is enafted by the Statute 21 Fac. cap. 4. Thar Actions Popular ſhould be brought before 
Juſtices of Aſſiſe Sc. or of the Peace in their General Duarter- Seſſions, and not eſeco here; by which n tive 
Elia. gives a Remedy by Action of Debt, Indictment, or Information, and ſince Actions of Debt can- 
not be brought before Juſtices of Aſhſe or of the Peace, therefore that Statute doth not extend to Ac- 
And per Cur. the Statute of 21 Jac. was to ouſt the Courts of Weſtminſter of ſuch Actions or Informa- 
tions as might be ſued elſewhere, viz. before Juſtices of Aſſiſe or of the Peace &c. as Informations or 
it muſt do, if they cannot be ſued elſewhere than is directed by the Statute; and Originals in ebr 
adjudg'd accordingly.— In ſuch a Caſe the Court ſeemed to incline, that rho' an Information cannot 
be brought here, 9 muſt be in the County, according to the Statute, yet becauſe an Action of Debt can- 
in the Statute; and ſo that it had been formerly adjudg'd between ughs and Barnes. Sed adviſare 
vult. Freem Rep. 377, 378. pl. 491. Mich. 1674. Nicholls v. Cotterell.— 2 Lev. 204. cites Ni- 
broper County; and thereupon in me principal Caſe there of Clappe v. Edgecombe, on the S. P. 
Mich. 29 Car, 2. B. R. the Court ordered it to be put into the Paper.——5. C. of appe v. Edge- 
of Barns v. Hughs. 8. P. and S. C. cited, but notwithſtanding that Caſe the Court ſaid they would 
hear Arguments. Vent. 364. Paſch. 34 Car. 2. B. R. Curtis v. Inman. -5 Mod. 225 cites the Caſe 
former upon a penal Law, the Statute of King James the Firſt will be wholly avoided. — But Trin. 
29 Car 2. an Action of Debt on this Statute, for exerciſing a Trade in London; not having been Ap- 
ad a Verdict; and now the Plaintiff, to prevent Payment of Coſts, objected that this Action would nat 
lie in any of the King's Courts at Wettminſter u on this Statute, heeauſe by the Statutes 31 Eliz. and 
where the Fact was committed. But the Court were clear of Opinion, that the Courts of Weſtminſter- 
Hall have a concurrent Juriſdiction with the Juſtices ; and faid it had been often ſo reſolved. 2 Mod. 
the Trade of a Baker, it was reſolved Per Cur. Tnat ſuch Aﬀions as d» not lie before Juſtices in the Gounty 
may be brought here; for the Deſign of thoſe Statures was not ſo much that Aﬀioos ſhould be begun in 


Mich 
ryſer 
Ae 
where the Offence was done. Roll Ch. J. told them he directed them 646 he 
to appear out of the County whereas here he is compell'd, and that this at Neu caltle, 
tion on the 
- : ; 7 F + & 4 ; 1 5 . N ht o 
ginally in B. R. which Matter being moved in Arreſt of Judgment, the Court agreed that any, Gaul 0 
prentice ro it, after a Verdict for the Plaintiff it was mov'd that Debt would not lis in the (ou of 
Words the Juriſdiction of the Courts at Weſtminſter is taken «way ; but adjudged that ſince the Stat. 5 
tions of Debt. Vent. 8. Hill. 20 & 21 Car. 2. B. R. Barnes v. Hughes. ——— Sid. 400. pl. 7. S. C. 
Indictments; but ſuch Actions as cannot be commenc'd there, the Statute intended not to take away, as 
never were returnable before Juſtices of Aſſiſe &c. and Judgment for the Plaintiff.— Lev. 249. S. C. 
not be brought before the Juſtices of Oyer and Terminer, nor of the Peace, therefore that ſeemed not to be with- 
chols and Cochinell, S. C. as adjudg'd in Time of Hale Ch. J. that the Action mult be brought in the 
combe cited by the Reporter Lev. 249, 250. ſays the Court there were of Opinion contrary to the Caſe 
of Nichols v. Cockeril, as adjude'd Paſch. 27 Car, 2. in B. R. for if Debt will lie here by a common In- 
133 7 Years, was laid in London; and brought in C. B. and tried at the Nif Prius; ind the Defendant 
1 
21 Jac. all Informations upon penal Statutes muſt be brought before Juſtices of Peace. in the County 
246. Foreſt qui tam &c. v. Wire. And Faſch. 1681. in Debt upon the ſams Statute for exerciſing 
the County as that they ſhould be tried there. Freem. Rep. 534. pl. 721. Denton v. Wilſon. ——$0 


o 


1¹¹ 


where Debt upon the ſame Statute for uſing a Trade in briſtol, was brought in C. B. and tried by Niſi Prius 


Actions | Qui tam &c. ] 

ie was mov'd that the Action ſhould have been brought at the Aſſiſes at Briſtol in the pro 
þ uh 5 the Statute 21 Jac. But per Cur. Debt cannot be brought before Juſtices of Aſſiſe, theref, 
the Statute extends not to Actions of Debt; and afrerwards, upon Conference with the Juſtices of B. R 
| was given abſolutely for the Plaintiff. 3 Lev. 51, Mich. 3 282 2. C. B. Raynor qui tam v. 
itler And 4 Mod. 158, 159. Mich. 4 W. & M. in 8. R. The King and Queen v. Hicks, i, 
That Debt wil lie upon the Statute 5 Eliz. cap. 4. in Middleſex, tho' tbe Offence was done in Cumberland, 
becauſe the Statute of 21 Jac. did not intend to deprive the Courts of Weſtminſter of ſuch Actions, but 
only of thoſe which might 1 J of before e of Aſſiſe or of the Peace. Informations may be 
brought before them at well as in B. R. but Debt cannot. But Mich. 10 W. 3. Holt delivered 
the Opinion of Ten of the Judges, who met at Serjeant's-Inn upon ſome Queſtions upon Stat. 21 Jac 


19. 


cap. 4. That Action of * Debt lies not on the 5 Elix. cap. 4. or au/ penal Statute by a Common Informer in 
n foretgn Gunty, but is taken away by the Statute of 21 fa but if the Fact was committed in the Coun 
where B. R. fits, then it may be brought in B. R. but not otherwiſe; and denied the Caſe of Barnes and 
'Eughs, 1 Sid. 400. 1 Vent. 8. to be Law. 12 Mod. 223, The King v. Gail ———Carth 465. 8. C 
which was an Information by the Attorney-General on the 5 & 6 E. 6. cap. 14 for {cling Cattle alive, 
within 3 Weeks after buy ing them, the Court, on reading the Statute and 21 Jac, held, that it being 
clear the Nefendant might have proſecuted at Seſſions Indictment on the Statute of E. 6. this Caſe yy, 

reſtrained by the expe Words of 21 Jac. it being an Information by the Attorney-General ; and that 
it had been always rul'd that 21 Jac. gives no new Juriſdiction to faſtices of Peace, or of Oyer and 
Termitier &c. where they had none before, and ſo extends not to penal Laws, which can be proſecute 
only in the Superior Courts at Weltminſter ; and the Opinions in the Books, that Debt on a penal Lay 
ll fill lie in the Superior Courts, are founded on this Reaſon, becauſe no ſuch Action can be com. 
menc d before the Seſſions, or Niſi Prius, or Oyer and Terminer; and the Information was quaſh' d 


72. pl. 13. 8. C | 0 
ee” pi. 13 S. P. reſolved by the Opinion of 11 


* 5 Mod. 425. 8. P. accordin ly, and ſeems to be S.C. 
Judges. 1 Salk. 373. pl. 14. Hill. 10 W. 3. B. R. Hicks's Caſe. 


Comb. $70. 10. In Debt by a common Informer, on the 23 H. 6. cap. 10. again 
* a Bailiff for taking 55. 6d. on an Arreft on a Bond. After Verdict for 
SC. Mien the Plaintiff it was moved, that by the Statute 2 1 Jac. cap. 4. it ſhould 
Ch. J. ſaid have been brought in the County where the Taking was, whereas the 


it was ad- Taking was in Buckinghamſhire, and the Action was brought in London. 


jad 3 Adjornatur. 5 Mod. 225. Trin. 8 W. 3. Newnham v. Lun. 
Barns v. Hughes, chat Debt lies in this Court, and was ſo adjudg d ſince in the Exchequer ; that in- 


deed Ld. Hale adjudg'd it otherwiſe in Nichols's Caſe; but Holt ſaid it is not yet ſettled, Et adjorna- 
tur. Nelſ. Abr. 258. Tit. Arreſt, pl. 4. cites 5 Mod. 225. that the Plaintiff had Judgment, (but 
it is not ſo there. See pl. 9. and the Notes. ES . 


———_— 


_—— —_— 


(A. 3) At what Time brought, and what the Proſe 
„ cutor muſt do to bring Action. 


1. 3 E. 3. 18. IVIRECZ& that Inſormers ſhall find Sureties. 

L No Informations Ec. ſhall be received or filed, unls 
the Informer make Oath that the Offence was committed in the ſame Count), 
and within a Year before the Suit commenced. | „ 

2. 31 Eliz. cap. 5. S. 5. All Actions, Suits, Indidt ments, or Informations 
on Penal Statutes, where the Forfeiture is limited to the Queen only, ſhall le 
commenced within 2 Tears aſter the Offence, and not after. And all Agim 
Sc. brought for any Forfeiture upon any Penal Statute made, or to be mad, 
(except the Srature of Tillage) the Benefit whereof is or ſhall be limited tothe 
Queen, and to any other that ſhall proſecute, ſhall be brought within one Tut 
next after the Offence committed; and in Default of ſuch Purſuit, the ſant 
tall be brought for the Queen within 2 Years after that Near ended. 

S. 2. Provided that where a ſhorter Time is limited by any Penal Statut, 
the Proſecution muſt be within that Time. PL 
An Inferma- 3. Where the Plaintiff is Pars gravata he is not reſtrain d to a eat 
tion upon the after the Offence committed, but ſuch Reſtraint extends only to com- 


tatute 27 | mon 
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mon Informers ; per Cur. . 3 Le. 237. pl. 326, Mich. 32 & 33 Eliz. in Elis. ot frac. 


„ | dulent Con- 
the Exchequer. Broughton v. 3 


: 4 tho' brougbt after the Year, is „and not within the Stat. 31 Eliz, 5. For that is 
the Party griever ITS Noy 7 1. Anon. cites it to have been ſo agreed in one Holden's 
a | ; N ö | HOY , 


21 Fac. I. cap. 4. S. 3. Enacts, That 20 Officer Fe" receive any In- An Informa- 
ar mation Cc. upon Penal Statutes, until the Informer hath firft taken Oath tion for uſing 


fs {are 0 ft he Fudges of that Court, that the Offence was not committed 5 of 


in any other County than where, by the ſaid Information, the ſame is ſuppoſed monger, not 


/ 2 ks ad. 
vc ons HE 004 


to have been, and that he believes the Offence was committed within a Year being an Ap- 
: ; thy 8 rentice, was 
before the Information within the ſame County. * A 


inti r was brought becauſe-it does not appear that the Fact was done within a Year be- 
— E. which — the Statute of 21 Jac. the Informer was to be ſworn to, before his In- 
formation was received: Sed non allocatur ; for it is no Parcel of the Record, but it is only a Direction 
to the Officers that none ſhall be received, unleſs he be firſt ſworn. Cro. C. 316. pl. 8. Trin. 9 Car. 
1 4 by *— Tafarmation againſt the Defendant for &c. the Defendant pleads that the Informer did not 
fevear his Information; and reſolved to be no Plea; for altho* the Officer be puniſhable for ws it 
without Oath, ſecundum Stat. 21 Jac. yet the Information is well enough without it, Freem. Rep, 
376. pl. 487. Mich. 1674. Garrett v. Baskervill ———3 Keb. 363. pl. 44. Garter v. Baskervill, S. C. 


5. An Action on the Statute of 14 and 15 H. 8, cap. 5. againſt prac- 
ting Plylick in London without Licence, was brought tor 20 Months, and 
Exception was taken that it was not within 31 Eliz, cap. 3. S. 5. but the 
Court held that this was intended of Popular Actions, and not: where 
Parties have Intereſt, as in this Caſe, bur tor Perjuries, Forgeries &c. and 
udgment for the Plaintiff, 3 Keb. 672. pl. 40. Trin. 28 Car. 2. B. R. in 
The College of Phyſicians v. Needham. | | | . 
6. In Debt on the Statute 23 H. 8. [23 H. 6. cap. 15.] by a Stranger Show. 355. 
for a falſe Return of a Parliament-man, the Declaration was above a Tear Callitord v. 


b 3 B 
after the Bill, but the Latitat was taken out within the Year. Eyre J. held . 


that ſach Informer is not within the Statute 31 Eliz. which extends only ingly, ſays 
where the Informer and the King, or the King only, is to have the Pe- the Action 


nalty; and that che Latitat brought within the Vear is a ſufficient Com- ring rn —__ 
mencement of the Suit within the Year, and that the Latitat here is as Clauſe 


an Original. Gregory J. agreed to both Points; but Dolben J. doubted which gives 
its being within the 31 Eliz. the Penalty being given ſeverally to the the Penalty : 
King and ſeverally to the Informer. Holt Ch. J. doubted if it ſhould be J 494 70 the 


taken as a joint Penalty for the Whole; and held that the Latitat is no we Toh | 


Commencement of the Suit within the Year, within the 31 Eliz. it being the Perſon 
a Penal Statute ; that here the Party might have ſued by Original, and cbr and 
ſo at no Prejudice, and that the Treſpaſs in this Caſe ſhall be accounted at ee a, 
from the Time of the Offence to the Time of Filing the Bill; but Judg- e, Per 
ment was given for the Plaintiff by the Opinion of the other 3 Juſtices. as in Defaule 
Comb. 194. Trin. 4 W. & M. in B. R. Culliford v. Bland ford. of ſuch Per- 


| 8 Jon choſen 
will ſue, 40 J. the Party grieved to bring his Action within 3 Months 7 the Commencement of the Parlia- 
ment, and if he do not, then any other to have the Action. And that Eyre J. held, that in this Caſe. the 
ng has nothing of the Penalty, and that the Informer here is not within 31 Eliz. but comes in by 
Default of the ub grieved ; that a common Informer within the Statute is only where he is to have 
but Part of the Penalty. Where the Party is to have the whole Penalty, the 31 Eliz. limits no Time, no 
more than it does to the Party grieved, and ſo is not a common Informer within the Statute. Gregory 
J. agreed, but Dolben J. doubred as to this Point. Holt Ch. J. admitted, that if the King were to have 
nothing, this Informer would be out of 31 Eliz. but he thought that the wy, | here was to have a 
Part, Carth. 232. S. C. accordingly ; and Holt Ch. J. held that where the Penalty is given to the 
Party alone, and none to the King, it is clearly our of the Statute 31 Eliz. The Plaintiff had Judg- 
ment, but afterwards a Writ of Error was brought. —12 Mod. 27. S. C. accordingly.— 4 Mod. 
129. S. C. adjudg'd for the Plaintiff; and Eyre and Gregory J. held that in this Caſe by the Party. 
grieved not * within the 3 Months, the Informer now ſtands in his Place. 8. C. cited by Nevil 
and Powell J. that in Error brought in the Exchequer-Chamber, it was reſolved by the Majority of 
udges then preſent, that where the Informer is to have the whole Penalty, the 31 Eliz. does not ex- 
tend to It, becauſe it is not within the Words of — Act, and Penal Acts are not extendible by — 
| 98 8 | ww ur 
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But ſays that Treby Ch. J. and Powell Jun. J. were of Opinion contrary to that Ju ent; For ir 
ag Awe mould be aba when the Queen is join d with him, he mould much bre be ſo 180 1 
ſues by himſelf. Ld. Raym 1 78. Paſch. 8 W. 3. in Cafe of Chance v. Adams. And the Re. 

rter adds a Nota, that Treby Ch. J. Rokeby J. and Powell Bar. held, that for the ſaid Reaſon the 
J t in the Caſe of Culliford and Blandford ought to be revers'd-; but Nevill and Powell Juſtice; 
of C. B. and Lechmere and Nevill Barons, held the contrary., - 


* 


J. 48 5W.& M. 18. Informer to enter into a Recognizance of 20 J. f, 

a proſecute &gc. | | | | 
3 Salk. 351. 8. Upon View of 5 Eliz. 4. where a Moiety of the Penalty goes to the 
pl. 5. S. C. Informer, a Proſecution upon rhat Statute muft be within a Year by the 
J. Informer; but where it is purely at the Suit of the Queen, ſhe has two 
Vears, and where the 3 is diftributed as Moiety to the Queen and 
Moiety to the Informer, and no Proſecution within a Vear, the Queen 
has another Vear, and ſhall have all the Forfeiture ; Per Cur. 6 Mod. 

220, The Queen v. Franklyn. | „ 


9 — „ _— * — ds ä — mn 


(GA. 4) Writ and Count. How. 


— 


Thel. Dig. 1. EB T of 30. the Writ was general, and the Count was ſpecial, ani 
118. lib. 10. declared all the Statute of Ajfiſes of piked Shoes &c. that no Shoe. 
cap. 28. S. 11. maker ſball make with Pike of more Length than 2 Inches, upon Pain of 204, 
eites S. C. vi. 68. 8 d. to the Plaintiff who ſues, 65. 8 d. to the Warden of the Cra, 
and 6 s. 8 d. to the King; and counted that the Defendant had made; 
Pair of Shoes with Pike which paſs'd this Length, whereof Action ac- 
crued of 408. &c. and the Count was challenged, inaſmuch as it ought 
to be Qui tam pro Domino Rege quam pro Gardianis illius artis &c. & pn 
ſeipſo ſequitur, and not in his Name only; and the {ame Law in Decies 
tantum, and the like where a Sheriff occupies his Office above a Year. 
And by 3 or e the Count is good, and the Writ alſo, but per 
Danby Ch J. che moſt ture Way is to ſay as the Exception is taken, Br, 
| Action Popular, pl. 5. cites 5 E. 4. 117 & 118. 1 
Br. Action 2. Note, that Writ of Debt upon the Statute of Farms againſt a Pricf, 
far le Sta- the Writ fhall not be Quod reddat to the Plaintiff the Sum, but ſhall be 
rute, pl.. Quod reddat tam Nobis quam Parti; and otherwiſe it ſhall abate. Br 
— nga" Faux Latin, pl. 1. cites 27 H. 8. 23. | 
8 3 the Statute in the Writ; but that if he does it is never the worſe. Thel. 


Dig, 118. lib. 10. cap. 28. S. 13. cites 8. C. —2 Hawk. Pl. C. 267. cap. 26. S. 21. S. P. accord- 
ingly. . Fg 1 


8. C. cited 3. A. brought an Action againſt B. for ſuing, together with C. in tit 
by Dyes Ch. Court of Admiralty for a thing done upon the Land upon the Statutes of R. 
J. who took , and H. 4. and the Writ was, Ad reſpondendum tam pro Domino Reg! 
* & c. quam A. reciting the Statutes; and in the Conclution of the Recital 
Action is he faid Quad talis Proſecutor. in Curia AdmiralP incurr” pænam erga Now 
| foundeduyon num Regem & Reginam nunc 10 1. and counted accordingly againit B. on- 
2 Contenift, ly, with a Simul cum prædicto C. proſecutus eft & implacitavit, viz. ſintl 
. for lariter. B. demurr'd upon the Writ and Count, it. Becauſe rhe Aion 
In 2 was brought by the King and the Party jointly. adly, Becauſe it wi 
[antes the againſt B. only, where B. Simul-cum C. impleaded him. In this 
Writ ſhall was produced the Precedent of the Lord Riche's Caſe of Swanton b. 
8 — . Gillet, alias Millet, where two were ſued in the Admiralty, and ont 
And that ſo it only brought Action without ſhewing the Death of his Companion, * 


* 


od 
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EEK ̃ ͤ.F nnn 
it was Qui tam pro Rege quam pro bed & s 
38. Paſch. 4 & 5 P. & NM. Pointell's Cale. 2 _ 


Admiralty, for that in thoſe Caſes the Action was upon a Contempt, and not for a Duty ; but that in 


Action upon the Statute of Apparel, as the principal Caſe there was, the Act ion was given ayes ny 


; ture, and the Statute made it ſeyeral, viz. one Part to the Queen and the other to him 
nt r therefore he thought that in that Caſe the Writ ought not to be ad reſpondendum 
ram nobis quam to the Party. Brown J. to the ſame Purpoſe, but Walſh and Weſton J. denied it. Mo. 

5 . . 


If an Information contains ſeverel Offences againſt a Statute, and 
= of them be well laid, and others defet3ive, the Informer may have 
judgment for ſo much as is well laid. See Cro. J. 104. pl. 40. Mich. 3 


Woody's Caſe. 3 | 
* BE Plainriff in an Information demanded the Moiety for himſelf, but 


ſaid nothing of the King's MHoiety. Exception was taken thereto, bat diſ- 


d; tor all the Precedents are ſo, and the Informer put firit to pray 
ap Moiety. Jo. 156. 157. pl. 1. Paſch. 3 Car. B. R. Bedoe v. 


e. | , ; . 
" In Debt on a penal Statute the Writ was Precipe L. quod reddat no- In „Action 
Zis (3 8. qui tam pro nobis quam pro ſeipſo ſequitur &c. The Defendant Qui am 

leaded .2uod ip/e non debet prefato S. qui tam Sc. nec aliquem inde Dena- Art #- 
P EA i . ; . - 0 ks , ſtioe of 
rium ia forma qua c. It was objected, That the Writ and Declaration . ada 
was not anſwer'd ; for that the Plea ſhould have been as the Demand is, 48 ag 
viz. Quod ipſe non debet dicto Domino Regi & præfato S. qui tam &c, Conventicles, 

hich the C ded the rather, becaule rhe St f Jeoſails ex. Which gives 

which the Court regar rather, becauſe atute of Jeolails ex. 1% Por. 
cepts penal Statutes. Hob. 327. 328. pl. 401. Scot v. Lawes. frioure, nas 
| N 3 Motety to 
the King, and one to the Informer, the Count was Unde Actio accrevit for 1001. to the King and him- 
ſelf, The Defendant pleaded Non Debet the ſaid 100 J. to the Informer, nec aliquam inde Parcellam 
& de hoc ponit ſe ſuper Patriam & pr ædictus R. (the Informer) ſimiliter. It was moved that the'Iflue 
is misjoin'd, it being only between the Informer and the Detendant; and ſo the Plea is Non debet to the 
Informer, without mentioning the King. And the Court was clearly of that Opinion, and that a Re- 
pleader ought to be awarded. Vent. 122. Paſch. 23 Car. 2. B. R. Reynell v. Heale. 7 

* This in the State of the Caſe is mention'd as an Information, but is afterwards expreſsly ſaid to 
have been an Action Qui tam.] —2 Keb. 788. pl. 22. S. C. and calls it an Action, and that a Repleader 
was awarded. _—2 Hawk. Pl. C. 266. Cap. 26, 8. 20. ſays it ſeems to be ſettled at this Day that It is in 
Election of him that brings an Action on a Penal Statute, which gives one Moiety of the Forfeiture 
to the King, and another to the Informer, either to have a Writ againſt the Defendant Quod reddat 
Domino Regi & A. B. Qui tam &c. quas ei debet, or to have it Quod reddat A. B. Qui tam &c. quas 
ei debet; and that whether the Writ be in the one Form or the other, it is well purſued by a Declara- 
tion in the Name of the Plaintiff only. | 
R. ſummonitus fuit ad reſpondend* & qui tam pro Domino Rege &c. quod reddat dicto Domini Regi & 
ui tam &c. 10 J. and-declaves of ſelling 2 Horſes in Smithfield not toll d, contrary to 31 Eliz. by which 
4 Ta 2 ſeveral Sums of 5 1. per quod Actio accrevit dicto Domino Regi & S, qui tam &c. vel 
eorum alteri. The Defendant pleaded Non debet prædicto S. qui tam Ec. the 2 101. or any Part there- 
of. The Jury found that he owes the 10 l. It was moved that here was no Iſſue, or not well join'd, 
the Demand being of 101. due to the King and S. qui ram &c. and the Iſſue is Non-debet to $ only, 
But it was anſwer'd, that the Summons ad reſpondend' is to.S. qui tam &c. only, and that the De pla- 
cito quod reddat might have been fo too, and cites Co. Ent. 368. b. Raſt. Ent. 430. (bis) and 207. b. 
where the Summons is ad reſpondend' Regi & patri qui tam &c. and fo the Entries are in ſeveral 
Forms, and all good; that the Debt is intire to the King and the Party, ſo that if he owes to the 
Party he muſt neceſſarily owe to the King, and it being found that he owes to the Party, he conſe- 


_ quently owes to the King too, and the Plea is Non debet the Debt, or any Part of it; and as to the 


Iſſue it ariſes upon his own Default, and therefore ſhall not take Advantage thereof; and if it be a 
Diſcontinuance it is cured by the Statute of 32 H. 8. by the Verdict; whereupon the Plaintiff had 
Judgment. 3 Lev. 374. Mich. 5 W. & M. in C. B. Sedgewick qui tam &c. v. Richardſon. 


8. In Debt on a penal Statute for 120 1. for Abſence from Church, the 
Declaration was Per quod Actio accrevit eidem Domino Regi & L. F. qui 
tam c. ad habendum the ſaid 120 l. the Defendant demurrd Pro eo quod 
Declaratio ipſius L. minus ſufficiens &c. ad ipſum L. qui tam &c. verſus 
ipſum T. (the Defendant) manutenendum &. unde petit Judicium. And 
that the ſaid L. qui tam &c. ab actione ſua prædicta &c. precludarur. 
L. join'd in Demurrer. Per Cur, This is meerly rhe Suit of the Party; 
tor cho the Wait be Od reddat Domino Regi and the Informer, yet it is 
2 


* _— . a 1 * 10 8 
* 2 rr . 
= Saad a. 


&c. i 
a ncaa * ws, 
preſum'd tor himſelt, he being as the original Party only; for the Statue 
appoints, that no Protection or Wager of Law ſhall be therein; and tie 
' Pleading here ſhews that the Plaintiff L. F. ſhall maintain his Action 
and that the Declaration is not ſufficient ro compel him to anſwer the In. 
former, and mentions nothing of the King. And the Replication aud 
Joining in Demurrer is only by the Informer, viz. that ir is not ſufficiemm 
5 to bar him of his Action. Cro. C. 10. 11. pl. 1, Trin. 1 Car. C. B. Pi. 
lington's Caſe. 1 
8. C. D. 150 9. Debt was brought upon the Sratute 14 H. 8. 5. for practiſing Phy. 
b. wa ſick in London contrary to that Act, and the Writ was Oucd redgat I. 
37 —— mino Regi & Præſidenti Collegii & Com. falcultat. Medicor London qui tan 
Writ, it is pro Domino Rege quam pro ſeipſo ſequitur 60 J. quas eis debet 3 and the De. 
| moſt fre- claration was in the Name of the faid Preſident Qui tam pro Domino 
quently , Rege quam pro ſeipſo ſequitur &c. It was among other Things aſſigud 
. 3 for Error, that the Writ was in the Name of the Ki ng and the Preſident, and 
times the be Declaration was in the Name of the Informer alſo. But Per tor. Cy 
other Way. the Writ and Declaration are good; and tho' ſome Precedents are, thy 
And the ypon'a penal Law the Writ was to anſwer the Informer Oli tam pro 
Court con- ſoo o quam pro Domino Rege ſequitur, yet they thought the more 
ceived it to - * 4 I ; Proper 
de good both and better Way for the W rit was to anſwer to the King and the In- 
Ways. Cro. fomer ; for the Debt is given to them by Moieties; and therefore it is not 
C. 256. pl 1. ſo proper to demand all for the Informer, but for the King, and the In. 
S. Cin B R. former to have Fadgment ſeveral for Moieties ; and ſo is Partrid 
—2 Hawk. apr | 4 > ge and 
Pl. C. 266, Crocker's Caſe in the Commentaries ; and affirm'd Judgment in C. B. 
2 us, I. 261. 262. Trin. 8 Car. B. R. College of Phyficians v. Butler. 
es he r | os 
it ſeems 2 doubtful whether there be any Neceſſity that either the Writ or Count, in any ſi uch Ac. 
tion, do expreſs that it is brought by or for the King, as well as the Party; and that there is a Prece. 
dent (Raft. Ent. 427. pl. 3.) of ſuch Action brought in the King's Name by A. B. qui pro ſeipſo in hac 


2 ſequitur; but that ĩt ſeems agreed that —_ Information muſt be in this Form, viz. That the In- 
ormer tam pro Domino Rege quam pro ſeipſo ſequitur, even where it is brought on a Statute which 
gives one 3d Part of the Penalty to a 3d Perſon. | | 
* If a Statute be that one ſhall forfeit 51. to the King, and 5 l. to the Party that will ſue, theſe arc 
clearly ſeveral Duties, and thereupon ſeveral Actions lie; Per Brown J. o. 64. pl. 175. Trin. 6 
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2 8 2 9. When it is by Information it ſhall be, that the Informer informs for the 
-mations are King and himſelf. Jo. 262. in 8. C. 3 
always ſo. Cro. C. 256. and cites Pl. C. 77. New Book of Entries 160. Old Book of Entries 143. 


4 « 
373. 


10. Where a Statute gives one third Part to the Poor, and Debt is 
brought Qui tam, and demands the Penalty for the King and the Informer, 
2 nothing of the third Part to the Poor, yet it is well enough; for it 
being an Action of Debt the Poor cannot ſue, but their Part ſhall be ſe- 
ver d in 8 ; but in an Information it may be Pro Domino Re- 
ge, pro ſeipſo & pr Pauperibus, Sed adjornatur. 2 Keb. 820, pl. zo. 

Flick. 23 Car. 2. B. R. Dickinſon v. Clarmmee. 
11. Debt upon the Statute for not coming to Church, and concludes 
| Per quod atio accrevit eidem Domino Regi & quer ad euigend & hated, 
| The Exception after Judgment was taken, that it ought to have been on- 
ly AGio accrevit eidem the Plaintiff, qui tam &c. and not exigend' & hi- 
bend” tor the King and himſelf. Sed non allocatur; for upon: Search ot 
Precedents the Court were all of Opinion, that it was good either Way. 

2 Mod. 100. 2 28 Car. 2. * „Ae F | 170 

in. 82. pl. 12. An Action Qui tam was brought on a penal Statute, which gate 
* 8 — the Forfeiture bus ri One 3d Part to the King, one to the Informer, and 
S. P. accord- one to the Poor of the Pariſh where the Offence was committed. The De- 
ets claration laid the Offence in the City of Briſtol generally, without ay 
51.245. 5.C, ing in what Pariſh; and upon Exception taken the Court held it — . 
& . | . | Ds ade” 
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judgment quod querens nil capiat. 2 Jo. 226. Mich. 34 Car. 2. B. R. 
ekes. | 
1 * Debe brought on the Statute for ſelling Wine without Licence, Carth. 216. 
the Declaration was Quod cum he ſold &. contra formam Statuti, with- 8 
out reciting the Statute. Adjudg'd well enough, it being in an Action of ingly. 
Debt; but it would be otherwiſe in an Information ; Per rot Cur. Show. 
337. Hill. 3 W. & M. Mal lack qui tam &c. v. Sparing. | 

14. The Concluſion of Action Qui tam was Er inde producit ſectam ge- 
nerally, without ſaying Tam pro Domina Regina quam pro ſeipſo. But re- 
ſoly'd that this mult be ſo underſtood, and Precedents being both Ways, 
the Judgment was a Reſpondeas Ouſter. 10 Mod. 253. Trin. 13 Ann. 
B. R. Walter and Laughton. 


— — 


(A. 5 Proceedings in ſuch Actions, and Informations. 


1. INformation was made, that where none ſhall ſpip Wool to any Place 
but to Calice there had the Defendant ſhipp'd to D. by which he 

ray'd the 3d Part of the Forfeiture, according to the Statute; and the 
bel Opinion there was, that where a Penalty is given to the Party who 
ſues &c. by penal Statute, there if no Add ion be given to him, he ſhall have 
Information in the Exchequer, and ſhall recover his Part, Br. Surmiſe, pl. 

25. cites 37 H. 6. 4. | i ; 

2. Nota, That the King cannot be nonſuit. Br. Nonſuit, pl. 68. cites 8. p. Br. 
25 H. 8. but ſays it appears in the Book of Entries, that az Informer qui Prerogative, 
tam, or Plaintiff in a popular Action may be nonſuit. 5 : pl. 3 

3. 18 Eliz. 5. A ſpecial Note ſhall be made of the Day and Year of ex- 3 
hibiting the Information, and the ſame ſhall be taken to be of Record from 
that Time, and not before; and until then no Proceſs ſhall be indorsd; and 
upon the Proceſs ſhall be indors'd as well the Informer's Name as the Statute 
upon which the Information is brought, upon Pain of 40 5. to be paid by the 
Clerk making out Proceſs in other Manner, to be divided between the Crown 
and the Party grieved, 

Every Informer upon a penal Statute ſhall exhibit his Suit in proper Perſon, 
and proſecute the ſame by himſelf or his Attorney by Information or original 
Action only, without uſing a Deputy. 

4. 29 Eliz. 5, An Appearance to be accepted in a Proſecution on a penal 
Statute. | | | 

5. Note, an Aion upon 5 Eliz. cap. 14. was brought for forging of an 
Obligation; and upon Not guilty it is found for the Defendant. And 
upon the Motion of Hitchman it was order'd by the Court, that Judg- 
ment ſhould be ſtaid, becauſe the Action is brought only in the Name of 
the Party, and not Tam quam pro Dom. Rege &c. Noy 134. Anon. 

6. When an Action is brought on a penal Statute, where Part is given 
tothe King, and Part to the Party proſecuting, there upon the joining of 
Iſſue, and in the Venire facias it mult be ſaid Qui tam pro Domino Rege 
&c. and it is the common Courſe to enter the Party Qui tam pro &c. bur 
when the King is only named (as an Offence againſt the King and the 
Party) and the King is not to have any Part of the Sum recover'd, but only 
to have a Fine, there neither in the Iſſue nor in the Ven. fac. is any 
Mention of Qui tam &c. Cro. Car. 336. Mich. 9 Car. B. R. and fo 4 
Judgment in C. B. was affirmed. Anon. 5 5 88 

7. A Writ of Error lies in the Exchequer, upon a Judgment in an Ac- 
ton ot Debt Tam quam, mn T U. the Words in the Statute f 


3 


—_— 


— 


„„ 


Actions [Qui tam &c. 
2 Eliz. 8. Raym. 275. Paſch. 31 Car. 2. in the Exchequer, Scot y. 
Knapton. | 

8. An Information filed without Recognizance enter'd into by the 

y is ill, but the Court cannnot take it off the File. 12 Mod. 1 54, 
Mich. 9 W. 3. The King v. Lamberr. 

9. When a Statnate gives a Penalty to be recover'd before Juſtices of 
Peace, and preſcribes no Method, it ought to be by Bill; Per Holt Ch. |, 
2 Salk. 606. pl. 4. Mich.2 Ann. B. R. Anon. 

10. In an Action Qui tam the Plaintiff not being to be found, the De. 
fendant mov d that Proceedings ſbould be ftay'd till the Plaintiff would ping 
Security to pay Cofts in caſe &c. But the Court would nor, but granted a 
Rule to ſhew Cauſe why Proceedings ſhould nor ſtay till the Plaintiff 
came home; and Lee Ch. J. cited a Caſe of Olden v. Laurence, Hill. 
9 Geo. 2. in an Action qui tam for felling Cattle, where the Court . 
granted fuch a Rule till the Plaintiff could be found, but denied the 
Motion as to giving Security. Mich. 13 Geo. 2. B. R. Jaques qui tan 
v. Gofton. 


* 


5 (A. 6) Pleadings in Actions on Statutes. 


1. J Nformation upon the Statute of Liveries, that A. B. ſuch a Day, 
Year, and Place, gave to C. D. a Piece of Cloth to make a (u, 
and he there the ſame Day and Tear received it, and made thereof a Guan, 
and uſed it. Mordaunt faid there are feveral Statutes of Liveries, and 
you ha ve not counted upon which Statute the Information is made, and yet 
well Per Cur. for the beſt thall be taken for the King. Mordant ſaid, 
You have not rehears'd the Statute in the Information; as in Waſte againf 
Tenant for Term of Life, or 'Termor, he ſhall rehearſe the Statute. Con- 
tra againſt Tenant in Dower, or Guardian in Chivalry ; for Prohibition 
lies againft them by the Common Law; for thoſe Statutes are made by 
the Law. Contra of Leaſe tor Lite and Years. Et non allocatur; for 


Re NS 
_ "Og 


at the Common Law Debt did not lie againſt Adminiſtrators, but it lis 
now by Statute, and yet the Statute is not rehears'd &c. and Formedon ü 
nor Quod ei deforceat do not rehearſe the Statute; for ſpecial Form of 
Writ 1s given by the Statute. Fairfax ſaid it is material to allege le 


Place where the (own was wore ; but Conisby ſaid it ſhall be intended in the 
Place where it was received; as in Treſpaſs of Goods Quod cepit & aſpor- 
tavit both ſhall be intended in the Place where the firſt Taking was al- 
leged. And ſo in Treſpaſs of Aſſault at D. & ipſum verberavit & Male 
tractavit, all ſhall be intended in the firſt Place; and yet it may be that it 
was at divers Places, and others econtra; for thoſe ſhall be intended at 
one and the ſame Place and Time; but the Receipt may be in one Place 
and the wearing in another Place; as where a Man ſells a Thing with 
Warranty, all thall be intended in one and the fame Place; for it the 
Warranty was made after the buying, it is void. Et adjornatur. Br. 
Surmiſe, pl. 27. cites 5 H. J. 17. | 
Br. Dette, 2. In Debt for taking of a Savage contra formam Statuti, the Deſendant 
pl. 124.,__ May plead Nibil Debet per Patriam ; Per Tremail and Fineux, notwitt- 
— ſtanding that it be founded upon a Statute; for it is not only upon the Sta- 
Not guilty is ** Jy 4pott 
a good Plea tuute, but upon the Siatute, and upon Matter in Fact. Br. Iſſues Jones, pl, 
in an Action 23. cites 21 H. J. 14. | 
bo quam; 3. And in Maintenance the Defendant may plead Non inanutenuit or 
15 gr Not guilty. Br. Iſſues Joines, pl. 23. cites 21 H. J. 14. 


- 
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in Forger de Faits he may ſay, that Ve forga pas, or Not Guil- Mich. 5 M. 
ty Ne Ter ate tounded upon Statute. Br. Ittlues Joines, pl. 23. I in B. 
9 3 a . 


Leonard 
cites 21 H. J. 14. qui tam &c. 
5. But in Debt 


upon Eſcape againſt the Warden of the Fleet, or in Debt v. Beech. 
upon recovery of Damages it is no Plea as it is aid, Quære; For they 
were in Doubt of the Iſſue, and Rede contra, and that it is no Plea. Br. 
Iſſues ſoines, pl. 23. cites 21 H. J. 14. 
6. Where Information is put 1n the Exchequer upon a penal Satate, and 
the Defendant makes bar and traverſes the Plea, there the King cannot 
waive ſuch Iſſue rendered and traverſe the former Matter of the Plea, 
though he may upon Traverſe of Office and the like, where the King 
is ſole Party and intitled by Matter of Record ; For upon the Infor- 
mation no Office is found before, and alio a Subject is Party with the 
King for Recovery of the Moiety &c. per W horwood Attorney Ge- 
neral. Br. Prerogative, pl. 116. cites 38 H. 8. 
21 Fac. 1, cap. 4. S. 4. Enacts, that if any Information fhall be In Action 
brought for any Offence againſt any penal Law, either by the King, or by Qui tam for 


any other, or on the Behalf of the King and any cther, it Gali be lawful for b, Pgsud es 


fich Defendants to plead the General Iſſue, and to give ſpecial Matter in ks general 

RE ZEoy;dence. Iſſue the 
; phe Party waiy- 
ed that, and pleaded 31 Eliz. cap. 5. that being on a penal Law, it muſt be in a Year becauſe this being 
Debt, and not an Information, he could not take the General Ifſue ; but per Hales 22 ſince 21 Jac. 
cap. 4. this may be given in Evidence as well in Debt as in Information, which the Court agreed Ex 
motione Winnington to accept the Plea, and the Parties agreed to accept General Iſſue, this eing for 
new Stores without Account; but in Action for the Duty it is not within the Statnte on Nil debet, and 
in Information for Seiſure Non importata fuerunt, contra Form' Stat' is not the General Iſſue as in other 
Informations it is, or Nil debet at Pleaſure, and both Statu tes extend to all penal Laws. 2 Keb. 859. 
pl. 11. Hill. 23 & 24 Car. 2. B. R. Burleigh v. Child. | | 


8. Information Qui tam &c. againff 4 Fuſtice of Peace for 100 1. for 
neglectiug upon Complaint to ſuppreſs a Conventicle ; the Deſendant plæad- 

ed Non debet &c. to the Informer, & de hoc ponit ſe ſuper Patriam, & 

preditt, (the Informer) ſimiliter; and the Informer had a Verdict; but 

it was moved, that the Iſſue was not well joined, becauſe it was between 

the Informer and Defendant, without mentioning the King, whereas the 

Act gives a Moiety of the Forfeiture to the King, and the Court was 

clearly of the ſame Opinion. Vent. 122. Paſch. 23 Car. 2. B. R. 
Reynell v. Hele. | | 
9. An Action, Qui tam &c. was brought in the Court of B. R. the Debt Qui 
Detendant pleaded in Abatement, that he is an Attorney in the Court of m againſt 
C. B. and ought not to be ſued out of that Court. Upon a Demurrer the 8 
Court inclined, that the Plea was a good Plea; For although the King 3 
may bring his Action in what Court he pleaſes, yet the Action Qui tam the Office of 
18 a popular Action, and brought by the Informer Qui tam, and there- Under-Sheriff 
tore they inclined to allow the Plea. Hill. 6 W. R. R. L. P. R. 7. ger. thay 


one Tear; he 


Privilege, and it was allowed without making Defence. Cumb. 319. Hill. 6 W. 3 B. K 2 5 


Wheeler. In Action of Debt on a penal Statute an Attorney inay have his Privile 1 
an Information. Skin. 549. pl. 10. Trin. 6 W. & M. B. R. Baker v. Duncomb. de, but not in 


* 
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(A. 7) Qui tam &c. Bar or Diſcharge. What. 


I. HERE the King pardons the Party pending the Suit, this is But if the 


4 5 es 3 | „„ King par- 
good againſt the King for his part, but it is not good gains R * 
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fore Seiſure or the Party or his Part in Decies tantum &c. which are Popular. Br 
Suit taten, Charters de Pardon, pl. 24. cites 37 H. 6. 4. | 


there this ; ; ; ; 
ſhall ſerve againſt him and all Parties ; note the Diverſity. Ibid. -Br. Surmiſe, pl. 25. cites S. C 


Before Action brought the King . pardon the Penalty, but contra after the Action brought; For 
then the Party is intitled to his proper Debt. Br. Charters de Pardon, pl. 38. cites 1 H. 7. 3.—— hf. 
Releaſes, pl. 41. cites S. C. accordingly, and ſays, Quod Nota. Br. Actions popular, pl. 4. cites 8. (. 
Hard. 199. Arg. cites 8s. C. 2 | 


2. If the Party in Decies tantum releaſes to them all Actions, yet 1 
Stranger who brings Decies tantum ſhall not be barred by his Releaſe, 
but if the King pardons it, there all Parties ſhall be barr'd. Br. Action 
Popular, pl.,7. cites 5 E. 4. 2, 3. | 
The Words 3. 4 H. J. cap. 20. Recovery in Action popular by Covin ſhall be no 


f this Sta- Bar; | | | 
= boli Bar in an Action ſued for the ſame Thing Bona Fide. 


General, the Party may aver the Covin generally; per Molineux J. Pl. C. 49. b. 50. a. 


be Plaintiff Bona Fide in ſuch Action may aver that the Recovery was 
had by Covin, or that the ſaid other Plaintiff was barr'd by Covin. And if 
the Covin be found, the Plaintiff Bona Fide ſhall have Recovery and Execy- 


tion. 


Action Popular. | 
Provided, that no Colluſion is in this Gaſe averrable where the Point if 
the ſame Action, or the Colluſion itſelf, hath been tried by Verdict. 
Le. 119. pl. 4. In Information on the Statute of Uſury Qui ram &c. The Oneey's 
wy GC. d. Attorney entered a Non vult Proſegui, which was pleaded in Bar againtt 
rut © Word- the Informer for all; But per tot. Cur. ſuch Entry is no Bar to the Part, 


ingly. — ; . : 
S. C cited by and ſaid, that Anderſon and Manwood upon Conference were of the 


the Reporter ſame Opinion; For ſince the Law gives the Party the Moiety, the | 5 F 


+ — Io» Stretton v. Taylor. 


Cale, as ad- ; : ES : 5 
judged accordingly. Trin. 31 Eliz. B. R. Stretton v. Taylor; and that if the Att. Gen. pleads a ſpe- 


it Rep. 65. Queen cannot diſcharge it. Cro. E. 138. pl. 13. Trin. 31 Eliz. B. R. 


cial Plea, though the Uſe is for the Attorney General to reply alone, yet if he will not reply or proſe- 


cute for the King, the Informer may for his part; For by commencing the Suit he has made the popu- 
lar Action his own private Action, which neither the King nor * other can releaſe as to his Intereſt, 
and the Condemnation or Acquittal of the Party at his Suit, is a Bar to all Perſons, and alſo to the 
King; and yet the King in all theſe Caſes may, before any Action commenc'd, pardon and releaſe it, 
and this ſhall be a Bar to all Perſons; and this Difference was granted, and denied by none. Cro. E. 
138. pl. 13. S. C. ruled accordingly S. C. cited Cro. E. 583. per Cur. as rul'd that the Informer 
* notwithſtanding a Non vult Proſequi entered; and ſo where the Queen will pardon &c. 


4 is only for her own part. S. P. Arg. Hard. 199. cites 1 H. 7. 3. 37 H. 6. 4. 2 R. 3. 12. 
E. 4.3. | | | 


Le. 119. pl. 5. The Nonſuit of the ©neen was inſiſted by Popham Att. Gen. to 
861 S. C & hea Bar to the Party in a Qui tam; but Wray and Gawdy denied it, 


abr Cro. E. 138. in pl. 13. Trin. 31 Eliz. 


S.P. Mo. J. Information on a penal Statute Qui tam &c. Before any Ples 


541. pl. 715. pleaded the Informer died. The Court held, that the Attorney General 
Mich. 39& .. . C , : 
40 Eliz. A- might proceed for the Queen. Cro. E. 583. pl. 10. Mich. 39 & 40 Eli, 
non,——S. B. R. Hammon v. Griffith. | Cope | 
P. For the 8 | 

Information by the Party ſhall ſerve for the King after his Death, 11 Rep. 66. a. in Dr. Foſter's 
Caſe, cited by the Reporter as adjudg'd, Mich. 39 & 40 Eliz.——By ſuch Death the Information 
does not fall to the Ground; per Coke Ch. J. 2 Bulſt. 262. Trin. 12 28 Action abates as 
to the Plaintiff's Intereſt, though the King may proceed for his. 3 Keb. 804. Mich. 29 Car. 2. B, K. 
Clappon v. Edgecombe. If the Informer dies there is an End of the Suit, and tlie King is not in- 
titled till Recovery had, and Proſecutors Qui tam &c. are look d on as common Informers. 3 $alk- 
282. pl. 7. Trin. W. 3. Kirkham v. Wheely. 12 Mod. 74. S. C. & S. P. that there is an End 
of, the Suit and the King is intitled to a Recovery —Comb. 319. S. C. but S. P. does not _ 


Y here 


— — 


No Releaſe of a common Perſon made to the Defendant ſpall diſcharge a 


: «an 
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here the King is intereſted Qui tam &c. and the Informer dies, the Attorney General may 
proceed. Arg. 12 Mod. 267. | mY 


— 8 


g. In an Action of Debt Tam quam againſt a Juſtice of Peace for Though | 
100 I. Penalty, upon the Statute againſt Conventicles, tor retuling to cr LE 
diſturb, having Notice; he pleaded Outlatury to the Informer. It was able R = 

2 6 . O 19e 
held, that this was a good Plea to bar him, ſo that he could not proceed; for himſelf, 
bur notwithſtanding it was held, that zhe King might proceed for his yet be may 


Share, Freem. Rep. 235. pl. 246. Mich, 1677. Juſtice Bale's Caſe. — hag * 
Mod. 267. 268. Mich. 29. Car. 2. C. B. per Cur, in Caſe of Atkins v. Bay les, S. C. * 


(A. 8) Puniſhment of Informers, and Coſts. In what 
Caſes. . 


38 E. 4.9. IMormer promoting a falſe Suggeſtion, ſhall be impriſon'd 
wk : : I 10 he 25 the Party grieved his | oven 220 alſo 
make a Fine to the King. 

2. 4 H. J. cap. 20. In every Action Popular, wherein the Defendant ſhall 
be attainted of Covin in ſuffering a Recovery to be had againſt him by another 
Plaintiff in Action Popular, he fhall have Impriſoument of 2 Tears by Capias 
and Outlawry, and that as well at the Suit of the King as of every other. 

3. 18 Elix. 5. S. 3. No Informer to compound with the Defendant but af. 
ter Anſwer, and not then without the Conſent of the Court, and if the Infor- 
mer ſhall willingly delay his Suit, diſcontinue, be nonſuited, or a Verditt or 
Fudgment paſs againſt him, he ſhall pay the Defendant his Cyfts, for which 
the Court may award Execution. . 

S. 4. Every Informer offending againſt this Statute fall be ſet in the Pil- 
lory 2 Hours in the next Market-Town, and be diſabled to proſecute upon any 
Penal Statute, and forfeit 101. to be divided between the Crown and the Party 
grieved, to be recover'd in the Courts at Weſtminſter. | 

4. In Information by the Party griev'd, upon 2) Eliz. cap. 4 which 
gives one Moiety to the King and the other ro the Party griev'd, the 
Party was nonſuit. The Court held that he ſhall not pay Coſts and 
Damages by the Statute of 18 Eliz. For that, as the Title thereof im- 
plies, is to redreſs Diſorders in common Intormers, and ſo is the Pream- 
ble; and the Words of the Clauſe of Coſts and Damages are (every ſuch 
Intormer,) and extends only to Popular Actions. 2 Le. 116. pl. 156. 

Paſch. 30 Eliz. B. R. Doghead's Cale. 0 WT 

5. Information upon the Statute 21 Hf. 8. cap. 13. againſt two Perſons, 
(v1z.) againſt one for Non-Reſidence, and againſt the other for taking 
the Farm. One of them pleaded Sickneſs, and that by Advice of Phy- 
ficians he removed into a better Air. The other pleaded that he took 
the Farm for the Maintenance of himſelf and Family. Theſe were both 
goo? Pleas; and the Informer nor proceeding, but having brought this 

nformation only for Vexation, and to make the Defendants compound 
with him, they exhibited another Information againft him upon the Stat. 
18 Eliz. cap. 5. and moved the Court, that becauſe the Informer was a 
mean Perſon he might give Bail to anſwer the Coſts, but it was denied; 
but made a Rule that the Defendants ſhould not anſwer the Information 
before the Informer appear'd in Perſon. 2 Bulſt. 18. Mich. 10 Jac. Mar- 
tin's and Gunny ſtone s Caſe. | a 

6. In an Intormarion upon the Statute 35 Eliz. againſt Inmates, the Hob. 250. 
Defendant was found Guilty; but becauſe that Statute was diſcontinued pl. fro 

ich. 15 


by the 43 Eliz. the Court awarded that eat inde fine Die. Hobart and Mich. 1 
| 111 Hutton “ Pie 


. 4 


v. Deane, Hutton held that the Detendant was intitled ro Coſts, Winch doubted 
S. C. but of this Special Caſe, the Matter being found for the Informer; but he 
the Point agreed, if it were upon Judgment upon Demurrer, or Special Verdi& 
of Cofts does 28 reed, 2 ente Ane res 
not appear. Coſts ſhould be given. Warburton J. held that no Coſts ſhould be in this 
Caſe; for he is not capable to ſue where the Statute is diſcontinued, and 
ſo if the Venue be miſ- awarded; and he ſaid he had conferr'd with the 
Ld. Ch. Baron, who alſo held that No Coſts ſhould be in this Caſe ; and 
ſo the Matter reſts. Hutt. 35. 36. Pie's Caſe. | 
5 Mod:355. J. No Cofts are given in Actions Popular, be the Penalty certain r 
SS — uncertain. 1 Salk, 206. pl. 4. Trin. 9 W. 3. B. R. Shore v. Madiſten, 
SP. and adds, but where a certain Penalty is given to the Party griev'd, there he ſhall have his Coſt; 
and Damages. 5 W. & M. Sedgwick v. Richardſon ———Cofts on a Penal Statute, beſides the Penalty, 
Cumb. 224. Mich. 5 W. & M. in B. R. Company of Cutlers v. Hurſley. | 


8. 485 VF. M. 18. Informer ſhall pay Cofts if he delay the Proſecution, 
a Verdi paſs againſt him. | 

9. Defendant having been acquitted upon an Information, moved for 
Coſts, and had them; and the Difference is where the Fudge, who tries 
the Cauſe, certifies probable Cauſe of Proſecution, and where not. 12 Mod. 
604. Mich. 13 W. 3. Dom. Rex v. Emmery. 


- »— 


(A 9) What ſhall be ſaid a Popular Adtion. 


1.T YECIES tantum is a Popular Action. Br. Decies tantum, pl. 12, 
cites 21 H. 6. 52. | R' 
2. Note per Littleton, Arg. in the End of a Caſe, that the King and 
the Party griev d may have Præmunire; and from hence it ſeems that 
this Action is not popular for all ; for none ſhall have it but the King or the 
Party griev d. Br. Action Pop. pl. 9. cites 7 E. 4. 2. | 
3. Action on the 13 Eliz. 5. is not a Popular Action, but extends only i 
the Party grievd. 2 Le. 9. 19 Eliz. C. B. per Dyer & Manwood, in Caſe 
of Creſwell'y. Cook. 8 
4. Actions upon the Statute de Scandalis Magnatum, have always been 
da ir Tam pro Domino Rege quam pro ſeipſo. See 4 Rep. 13. Trin. 
20 Eliz. B. R. Actions of Slander. . 
S. An Action given to the Party griev'd is not a Popular Action; Per 
__ Secondary of the Crown-Office. 2 Le. 116. pl. 154. Paſch. 30 


4 2 * 22 . « ' "I" * — a 1 


— * N — 


(A. 10) Proceedings in General. 


1. ERE the King ſhall have Fine, the Party ſhall be ſatisfied 
| before the King; as in Action Popular, where the one Motety 
is to — King, and the other to the Party. Br. Execution, pl. 149. cites 
Aff. 18. . | 7 
1 If a Man brings Bill Quad reddat T. 40 l. quas Domino Regi & pre- 
dito T. debet upon the Statute 23 H. 6. cap. 10. and the Fury paſs again} 
the Defendant 22 


Jy, Attaint lies for the Defendant ; For the King is nt 


merely 


> 


#0 


r 


Actions [for F Ire.] 


=: 


rely Party; for the Party may diſcontinue or releaſe without the King 
chte ding that the 4 mall recover the Moiety; and therefore 
the Attaint was demanded. Quod nota. And fo it is admitted that if 


the King was merely Party, Attaint does not lie. Br. Attaint, pl. 130. 


tute of 5 Elis. Fl exerciſing the Trade of an Ironmonger, not being Ab- 


4 It was adjudg'd that the King has no Privilege in an Action Qui 
tam pro Domino Rege &c. and that the Proſecutor may pray a Tales with 


; The King is Creditor pune, and all Fines for Offences belong to 
him. 3 Salk. 285. Dr. Greenvelt's Cafe. | 


6. Arbitrators cannot award a Qui tam 20 be dropp d, becauſe the Poor Per Probyn 
ef the Pariſh who are intereſted in the Suit, are not Parties to the Sub- J: the Plaine 


miſſion; Per Raymond Ch. J. Gibb. 271, in Caſe of Phillips v. roving 


Enightley.. 


Qui tam; 


"5g * | and this h 
made an End of the Matter, and by this the Defendant would have been indemnified. Ibid. 27 oy ad 


J. In an Action os tam upon the Statute of the 19 of Anne againſt 
Gaming, the Plaintiff had a Verdict, but, compounding with the Defen- 
dant, would not proceed to Judgment; upon which it was mov'd oz 
the Behalf of the Poor of the Pariſh, who are intitled to a Share of the 


Penalty, for a Rule to bring in the Poſtea. The Court agreed it was a 


ſcandalous Practice, and made a Rule to ſhew Cauſe. Ar another Day 
the Plaintiff was order d to leave the Poſtea in Court, and enter u gud g 
ment as ſoon as poſſible, Hill. 11 Geo. 2. B. R. French v. Wiltſhire, 


„ 


(B) For Fire. 


1. 17 Fire by Misfortune burns the Goods of another Man, he Contra, if 


tune with- 


all have an Action upon the Caſe agalnſt me. 2 P. 4. 18. by Miefor- 


out Negligence. Br. Action ſur le Caſe, pl. 30. 


2. If Fire ſuddenly breaks out in my Houſe, I not knowing of 
it, and burns my Goods, and alſo the Houſe of my Neighbour, my 
Neighbour ſhall have an Action upon the Caſe againſt me. 42 All. 
9. Adinitted. But it ſeems it was adjudg'd there that the Action din 
not lie, becauſe it was Vi & Armis. | 


3. If 


cites 8. C. 


— 


S. P. Br. 3. Ik my Servant puts a Candle, or other Fire in a Placece in my 

Action ſur Houſe, and it falls, and burns all my Houſe, and the Houſe of my 

e. Neighbour, an Action upon the Cale lies by him againſt me. 2 h. 
if + 4. 18. The ſame Law is if my Gueſt does it. 2 Þ. 4 18. 

8. P. Br. 4. The lame Law is of him that enters my Houſe with my Leave. 
Action ſur 2 . 4. 18. | 


Caſe, pl. 2 WW 
ph oo 5. C. If J S. my Friend comes and lies in mv Houſe, and ſets my Neighbonr's Houſe on 


Fire, the Action lies againſt me. Brownl. 197. in Caſe of Crogate v. Morris. Obuer. 


S. P. Br. F. The ſame Law is of him that enters my Houſe wich my Know. 


Action ſur ; 
Je Caſe, pl. ledge. 2 I, 4. 18. 


30. Cites 


S. P. Br. 6. But if a Stranger ot my Will puts Fire in my Douſe, by 


8 he which the Þouſe of my Meighbour is burnt, no Action lies againit 


Cites 8. C.— me. 2 . +- 18. b. 
If a Stranger | BRAS: ol be. ; : 

ſets Fire to my Houſe, and it burns 1 no Action lies againſt me; Per Holt Ch. J. to which 
all the other Juſtices agreed. Ld Raym, Rep. 264. Mich. 9 W. 3. 


7. An Action upon the Caſe does not lie againſt Baron and Feme for 
Fol. 2. negligent keeping their Fire in their Houſe, by which the Houſe of che 
VV Plaintiff was burnt, becauſe this Action lies upon the general Cuſtom 
of the Realm againſt the Maſter of the Family, and not againſt a 
Servant or a Feme Covert whojis in Nature of a Servant. Mich. 
1 Car. Regis at Reading, between %% and Burr, Per Curiam. 
8. J. S. with a Gun ſtood at the Door of his Houſe, and ſhot ata 
Fowl, and thereby fir'd his own Houſe and the Houſe of his Neighbour, who 
brought an Action on the Caſe generally, and did act declare upon the 
Cuſtom of the Realm for negligently keeping his Fire. Per tot. Cur. the 
Action lies ; for the injury is the ſame, tho' this Miſchance was not by 
common Negligence but by Miſadventure; and if he had counted upon 
the Cuſtom of the Realm, as 2 H. 4. the Action had not been well 
brought, yet Conſuetudo Regni eſt Communis Lex. Cro. E. 10. pl, 5. 
Mich. w, & 25 Eliz. C. B. Anon. 1 F 
Comb. 459. 9. Caſe on the Cuſtom of the Realm Quare negligenter cuſtodivit 
S. C. adjor- Ignem ſuum in Clauſo ſuo ; ſo that the Plaintiff's Corn in a certain Cloſe 
Cart. az. Of his was burnt. It was objected that the Cuſtom extends only to Fire 
SC. fo in his Houſe, or Curtelage, which are in his Power. Sed non allocatu- 
burning the tur; for the Fire in his Field is his Fire, as well as that in his Houſe, 
Plaintiff's and he made it, and muſt ſee it does no Harm, and anſwer for it if it does. 
dns Hut if a ſudden Storm had riſen, which he could nor ſtop, he ſhould have 
Field, and ſhew'd it in Evidence. 1 Salk. 13. pl. 4. Mich. 9 W. 3. B. R. Tuber- 
ſeveral Caſes vill v. Stamp. | 
were cited, | Fr: WY 5 
which are in the Margin of that Book, to ſhew where in Declarations Fire was not alleged to be in an 
Houſe, but generally at ſuch a Place; and the Court being of this Opinion, Judgment was given for the 
Plaintiff. -— Skin. 681. S. C. mentions it to be for burning a Cloſe of Heath of the Plaintiff's, and 
Judgment for the Plaintiff. 12 Mod. 151 8. C. of a Cloſe of Heath; Turton J. thought this notac- 
tionable, as it is laid; but by the other 3 Judgment was given for the Plaintiff. — Ld Raym. Rep. 264 
S. C. and Turton J. ſaid that theſe Actions, grounded on the common Cuſtom of the Realm, had been 
extended very far; and therefore he thought the Plaintiff might have Action on the Caſe for the ſpe- 
cial Damage, but not grounded upon the general Cuſtom of the Realm; but the other 3 Juſtices gave 
Ju nt for the Plaintiff. And there is a Note there, that Mr. Northey for the Plaintiff cited ſeveral 
old Books there mention'd [and the ſame is in the Marg. in Carth.] where the Declaration was general 
in ſuch a Pariſh, without ſpecifying a particular Houſe or Ground; but Holt Ch. J. anſwer'd that that 
was an antiquated Entry. Comyns's Rep. 32. S. C. adjudg'd accordingly. 


10. 6 Ann. 31. No Action ſball be maintain'd or proſecuted againſt a- 
Perſon in whoſe Houſe or Chamber any Fire ſball accidentally begin, or am 
Recompence be made by him for any Damage occa/jon'd thereby. And if am 
Ad ion ſhall be brought for any thing done in Purſuance of this AF, the yy 

| | OD | fen all 
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was his Folly not to reſtrain him by Covenant &c. And for the ſame Reaſon Tenant at Will 


PF ˙ TED EA II Se EG, SEES 
PPP. ( / 


9 


. fire) ap 


zndant may plead the General Iſſue, and give this Act in Evidence; and if 


the Plaintiff be nonſuit c the Defendant ſhall have treble Coſts. 


Provided this AlF do not make void auy Agreement made between Landlord 
and Tenant. ; 


— 
9 — _ — 


(B. 2) For Fire. Who ſhall have it. 


1. T ESSEE for Life kaſed for Tears; Leſſee for Years burnt the 
| Houſe. It was held by Fenner and Clench, (abſentibus aliis) 
that Action on the Caſe lies for the Leſſee tor Lite, becauſe he is charge- 
able over. Cro. E. 461. (bis) pl. 12. Paſch. 38 Eliz B. R. Jeremy v. 
Lowgar. | a 

2, ehe for Years makes Aſigument, Aſſignee burns the Houſe by Ne- 12 Mod. 
gligence. Leſſee cannot have Action; otherwiſe againſt an Under-Leſſee 100. S. C. 
for Part of his Term he ef, becauſe he is anſwerable over to him that — 
has the Inheritance. 1 Salk. 13. pl. 3. Mich. 8 W. 3. B. R. Hicks v. II N 


f Raym. 
Dowling. Rep — 


©. 
S. C. reſolved accordingly. 


FY ah — 


— 
* 9 — is. td 


Cz. 3) For Fire. Againſt whom it lies, 


1. IF Tenant at Will megligently burns the Houſe, it is Waſte. Quære. But this Caſe 
I Br. Waſte, pl. 52. cites 48 E. 3.2595. is denied "4 
the Coun⸗ 


tels ok Shrewsbury s Caſe, 5 Rep. 13. b. Mich. 42 & 43 Eliz. B. R. and adjudg'd that Action on 
the Caſe 4a not againſt Tenant at Will: for at Common Law no Remedy lay for Waſte, either volun- 
tary or permiſſive, againſt Leſſee for Life or Years ; for he came in by the Act of pomp Hop it 
II not 
- be puniſh'd for permiſſive Waſte. ———Cro. E. 7 77. pl. 10. and ; 84 pl. 22. The Counteſs of Shrewſs 
bury v..Crompton, S. C. adjudg'd accordingly. ON I ON 

Leflee for a Week, and ſo from Week to Week, Quamdiu purtibus placeret-of a Stable, by Negligence 
fix Weeks after, fir'd the Stable and others . After 3 Weeks he was only Tenant at Will, 
and no Action for Negligence lies againſt Tenant at Will. 3 Lav. 299. Balch. 5 W. & M. in C. B. 
Panton v. Iſham. 8 * 19. pl. 9. Paſch. 13 W. g: B. R. S. C. but S. P. does not ap- 
pear No Action for Leſſor a intl Leide at Will lies for the Stable burnt by his Negligence, and 

eld at Will, if the Fire had ceaſed there ; but it it burns his next Neigbbour's he hall have Action, be- 
cauſe he is a r, and could not malte him covenant to be careful; per Cur. 1 Salk. 19. pl. 9. 
Puſch. 13 W. 3. B. R. Panton v. Iſham, 

There is e where a Man is Leſſee at Will 10 a Tenant in Fee, no Action lies; but where 
he is Leſſee at Will to a Leſſee for Tears, it lies. Agreed. 1 Salk. 19. Panton v. Tham. — Same Dif- 
ference agreed, Carth. 203. Hill. 3 W. & M. B. R. in Caſe of Cudlip v. Rundle; and cites to that 
Purpoſe Cro. E. 461, 5 Rep. 13. Cro. C. 187, Hern Pleader 161. 1 Jo. 224. 


2. Leſſor has Elefion to bring his Action againſt his Leſſee for Years, 


or the Leſſee at Will of his Leſſee for Vears. Agreed per Cur. 1 Salk. 


19. pl. 9. Faſch. 13 W. 3. B. R. Pantam v. Iſham. 


K k K (B. 4) 


— . 


Actions for Fire) 


(B. 4) | Pleadings SC, 


T Reſpaſs for burning the Houſe of the Plaintiff. The Defendan 


pleaded Not Guilty, and was found by Verdict that the Fire was 
kindled ſuddenly in the Houſe of the Defendant, he not knowing, and burnt 
his Goods, and alſo the Houſe of the Plaintiff ; by which it was awarded 
that the Plaintiff rake nothing by his Writ, and the Plaintiff in Miſeri- 
cordia; and ſo ſee Verdict at large. Br. Verdict, pl. 50. cites 42 
2. Iſſue was taken, that the Plaintiff's Houſe was not burnt by the Fire 


of the Defendant, and no Exception of Pregnancy. Br. Negative, pl. 8, 


cites 2. H. 4. 18. 

3. In Caſe for not well keeping his Fire, by which he burnt the 
Houſes of the Defendant and ot the Plaintift. The Count was according 
to the Cuſtom of the Kingdom of England, that he ought ſo to keep his Fire 


' &c. And Exception taken of this Cuſtom, becauſe it is not declard 
| where it was uſed ; & non allocatur, becauſe the Cuſtom of the Kingdom is 


the Common Law of the ny Un And other Exception taken ro the 
Words * per ignem ſuum ; for a Man cannot have Property in Fire; & 
non allocarur. Br. Action ſur le Caſe, pl. 30. cites 2 H. 4. 18. But 
Brooke ſays this Opinion is condemn d. 

4. Treſpaſs of his Houſe burnt, in Default of good keeping of the Fire 
of the Defendant; to which he /aid that the Houſe was not burnt in De- 


fault of good. keeping of his Fire, Modo & Forma; and it was found for the 


Plaintift. Moyle ſaid that to Judgment you ought not to go; for this 
implies 2 Sentences, the one that the Houſe was not burnt, and the other 
that it was not in Default of the Detendant ; and it was adjourn'd to be 
adviſed. Quære. Br. Negative, pl. 3. cites 28 H. 6. 7. . 
5. Caſe for negligent keeping his Fire, per quod his Barn was burnt, & 
diverſa Bona were loſt, viz. ſuch a Thing and ſuch a Thing, without 
ſhewing other Particulars ; and this was mov'd' in Arreſt of Judgment. 
Sed non allocatur; for by Windham J. the Diverſa Bona is ſufficieat, 


; 15 2 Curia conceſſit, the Subſtance being the Burning the Houſe, and 
t 


I Salk. 13. 
pl. 3. 8. C. 
at S. P. 
does not ap- 

r.—— 
28 
100. S. C. 
but not S. P. 


e Viz. but an Explanation, in which Miſtakes hurt not. Judgment for 


tzhbe Plaintiff. Keb. 825. pl. 118. Mich. 16 Car. 2. B. R. Prior v. 


6. Caſe &c. for negligently keeping his Fire, ſo that the Plaintiff's 


HFHaonſe was burnt, (viz.) in parietibus, in partitionibus, & in ornamentis 
Kc. Upon Demurrer it was objected that it was too general and uncer- 


tain; for Damages could not be given for Walls and Ornaments ; but it 


Was anſwer' d that the Action had been well brought without the (Viz.) 
For the enumerating the Particulars was only to aggravate the Damages, 


which being to be recover'd in this Action, may be divided, and given 
only for what is well laid in the Declaration. 5 Mod. 181. Hill. 7 W. 3. 
Littleton v. Cole. | 
J. If Leſſee for 3 Years leaſes for 2, he may have the Action, and it is 
not neceſſary he ſhould have ſuch Ręſiduary Intereſt in him when he brings the 
Action; but it is enough that he had ſuch Intereſt when the Houſe was 
burnt; and he oyght to ſbew in his Declaration, that he had an Intereſt in 
him then to come, when the Houſe was burnt, Ld, Raym. Rep. gg. Mich. 
8 W.3. Hicks v. Downing. | 
8. In Caſe for burning a Houſe of Goods, the particular Goods ought 
70 * mention d. Per Holt Ch. J. 2 Ld. Raym. Rep. Hill. 2 Ann 
Obiter. | 


| (C) Againlt 


WS adjudg'd. Bob. Rep. 25. b. the ſame Cale. 


Actions 


[as to Carriers. 219 
0 . | LCP See Tir. 
(C) Againſt a Carrier. Maſter and 
| Servant (B) 
| L 10. inthe 


otes; and 


1. IF a Man delivers Goods to a common Carrier to carry to A Maſter of 

certain Place, if he loſes chem, an Action upon the Cale lies "2x4 

arainit him; tor by the common Cuſtom ok the Realm he ought ta zinc 
carry them ſafely, . Sluce. 
dee (L.) pl. 4. 


2. (So) Ik a Man delivers Goods to a common Hoy- man, who. ig Hob 17. pl. 
a common Carrier of Goods, to carry them to a certain Place, and 38: Reb v. 
gibes him according to the Cuftom tor the Carriage of them, and 8 C. ad. 
after by Default of good Keeping of them they are loſt, an Action upon judg'a for 


the Cale lies againſt him; for by the common Cuſtom of the tbe Plaintiff, 


Realm, he ought to keep and carry them ſafely. Mich. 12 Jac. B. and now af- 


firm'd on 


between Kecling and Rich adjudged, Mob. 25. b. the fame Error in the 
Cale. | 9 | | _ Exchequer 
| | Chambers; 


and it was reſolv'd that tho' it was laid as a Cuſtom of the Realm, yet indeed it is the Common Law. 
——Cro. J. 330. pl. 9. S. C. adjudg'd, and affirm'd in Error that the Action lies againſt a common Barge- 
man without a Special Promiſe, 5 pens 


3. r a Man delivers Goods to ſuch common Hoyman to Hob. 18. pl. 
carry to a Plate, and after delivers them (being of good Value) to , N 
another to keep ſafely in the Boat, and does not diſcharge the Hoy: he 31cads no 
man, and after they are loſt through Negligence, an Action upon the Diſcharge 
Cale lies againſt him. Mich. 12 Jac. B. between Kee/ing and Rich of the Car- 


| e | alſo the De- 
fendant by Demurrer in Law confeſſes that there was no Diſcharge of the Carrying. ——Cro. J. 330. 


pl. 9. 8. C. ſays the Defendant confeſs'd the Receipt, and ſaid he was a common Bargeman ; but that he 
fearing to carry it, deliver'd it to J. D. to carry, and that he gave Notice thereof to the Plaintiff, and 
he agreed thereto, and diſcharg'd him of the Carriage. The Plaintiff travers'd the Diſcharging him, 
and adjudg'd for the Plaintiff ; for the Delivery by his Aſſent is not material; but the only Matter tra- 
g verſable is the Diſcharge, which is iſſuable and found for the Plaintiff; And the Judgment affirm'd on 
Error brought. | Tn + 2 is bk 3 


4. a Pan delivers Goods to a common Carrier to carry, and 51a hr pl. 


the Carrier is robb'd of them, pet he ſhall be charged for them, becauſe 5. in 


he hath Hire for them, andzlo implicitly takes upon himſelf the ſat 1 bn 


ellvery of the Goods to him delivered, and therefore he ſhall an- and b 


ſwer the Value of them if he be robbed, Hill, 36 Elz. B. R. 0 . 
Rot, between Forks and Cortes refotued,” the Y 


Goods is no Plea, for a Carrier, tho' it. is for a Factor &c. per Popham, and cites 9 E. 4. 40. the Caſe of a 


Carrier, 3 H. 7. 4. 2 E. 4. 15. 6 H. 7. 12. 10H. 7.26. 40 E. 3. 6.—S. P. by Gawdy J. Ow. 37. in S. C. 


and admitted by Popham; for Carriers are paid for their Carriage, and take upon them ſafely to car 


” By -—*þ 3 — - * 2 7 g 
and deliver the Things received. He is liable in reſpe& of his Reward, and not of the 3 


at the Common Law; Per Holt Ch. J. 1 Salk. 143. in Caſe of Lane v. Cotton. 

Tho one may think it a hard Caſe, that a poor Carrier that is robb d on the Road, without any man- 
ner of | Default in him, ſhould be anſwerahle for all the Goods he takes, yet the Inconveniency would be 
far more intolerable if it were not ſo; for it would be in his Power to combine with Robbers, or to pretend 
a Robbery, or ſome other Accident, without a Poſſibility of Remedy to the Party; and the Law will not 
expoſe him to ſo great a Temptation, but he muſt be honeſt at his Peril; Per Holt Ch. J. 12 Mod; 
482. in Caſe of Lane v. Sir Robert Cotton. 1 Salk. 143. Per Holt Ch. J. S. P. in S. C. 


being anſwerable over to him; for the Hundred is liable by the Statute of Wincheſter, but he was ſo 


(C. 2) Who 


rying; and 


— —— — ˙ 7 — · 


—— — — 2 9 — — 


—AGtions as to Carriers | 


10 5 0 Who 1 18 chargeable 2s ſuch, and what 1 18 
| _— to do. 


Show. 1 1. the Goods is a general Conſideration tho? he be 
& C's 9 HE ene: arrier. And the Acceptance of the Goods makes 

Holt Ch. him liable ; Fer Holt Ch. J. Show. 104. Mich. 1 W. & M. in Caſe of 
7 cies Boſon v. Sandford. 


5 27 79. RS 1 KF. by Holt; and cited Palm. 523. EPS Paſch. 485 B. R. in 
Cae of ee v. Dar 


Skin. # 2. A common Carrier i is as much bound to carry Goods as an Inn. 


S. C. & 2 to lodge a Gueſt. Per Holt Ch. J. Show. OF Mich. 1 W. & 
2 Show. 74 M | ea Boſon v. Sandford. 
ogers s. F. 


— Per Holt Ch. J. 1 Bak ds b. their Under is in Proportion to their Power and Con. 
venience, cites D. 158. A Carrier refi 2 ca oods when he has a Convenience, his Wa 1 
not being full, is liable to an Action on — 2 e. Per Holt Ch. J. who ſaid he had known ſuch Atti 
brought, and a Recovery upon it, and never diſputed. Ld. Raym. Rep. 654.8. P. per Holt G. 
Un tho NT (En neg reported. 12 Mod. 484. 2 Show. 327- pl. 334. Mich. 35 Car.: 

efferyes. Jackſon v. Rogers. 
Ps he may Jetiery to admit Goods into his Warehouſe before be is ready to take his ; Per Holt Ch. 
J. L4. Raym, Rep on. Paſch. 13 W. 3.—8. F. per Holt Ch. J. 12. Mod. 481. 


3. A common Hackney Coachman is a common Carrier becauſe he car. 
vs 25 "6.7 Hire. 2 Show. 127. pl. 12. Trin. 32 Car. 2. B. R. Lover u. 
; 11 0 
420 4. Aon lies againſt « common Carrier for ref 10 ca Money, if 
oy does not aſſign a particular Reaſon for it. Per fag 12 Mod, 3-ina 
Note there, Mich. 2 W. & M. 
1 took a Har Coach and del iver d the Coachman his Goods to 
be catried with him, bur in the Paſſage the Goods were loft. Holt Ch, 
8 a Trial at Guildhall, held that if the Paſſenger pays the Hackny 
an for the Carriage of the Goods he may charge him for them, but 
not otherwiſe. Cones s Rep. 25. Hill. 8 W. 3. Upſhare v. Aidee. 
25 2 5 6. So where A. took a Place in a . for ſuch a Town, and 
n rney the Deſendant, by Negligence, loſt the Plaintiff's Trunk; 
ot Guilty, the Evidence was that the Plaintiff gave the Trunk i 
Men tha drove the Coach, who promiſed to take Care of it, bur loſt it; 
Holt Ch. J. at Nifi Prius, held that the Maſter was not chargeable, and 
that a Stage-Coachman is not within the Cuſtom as a Carrier is unleſs the 
Maſter takes a diſtin Price for the Car of the'Goods as well as of tht 
ö Perſons. 1 Salk. 282. pl. 11. Mich. 10 3. Middleton v. Fowler. 


== 
to pay 
| — 


de Conchman mall be charg'd for the Lof of Goods beyond 8 Per Hole Ch. J. Coms 
. Hill. 8 W. ** uildhall, in the Caſe of Upſhare v. idee. 


. A, andertaking in his Return from London : to carry back ſuch Goods 
* Waggon into the Country as he could get for 2 reaſonable Price i 
a Common C 2 . 


. —— (C. 3) Charge- 
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Actions [as to Carriers: | 


— — 


(C. 3) Carrier. Chargeable or Excuſable. In what Caſes. . 
| (A) pl. 12. 
1. Box of Jewels was deliver'd to a Ferryman, who not knowing 
what was in it, and being in a Tempeſt, threw it overboard into 
the Sea; Reſolved he ſhould anſwer for it. Cited All. 93. by Roll Ch. ]. 
as Bearcroft's Caſe. by „„ | 
2. A. delivers a Box to a Carrier's Porter appointed to take in Goods, and Hale Ch. J. 
told him that there was a Book and Tobacco in the Box, and in Truth 7here 9 238. 
was 100 J. beſides. The Carrier is robb'd. Roll Ch. J. directed that he , 7 ng 2 
muſt anſwer for the Money; for A. need not tell him all the Particulars 35 R cited 
in the Box; but it muſt come on the Carrier's Part to make a Special a like Point 
Acceptance. But in Regard of the intended Cheat to the Carrier, he then lately 
told the Jury they might conſider him in Damages; but the Fury gave e agg 
gn Damages, abating 3 I. only for Carriage, Quod durum videbatur But 17 * 
Circumſtantibus. All. 93. Mich. 24 Car. B. R. Kenrig v. Eggleſton. Carrier had 


; | told the 
Owner, That it was a dangerous Time, and if; there was Money in it he durſt not take Charge of it, 
and the Owner had anſwer d as before, this Matter would have excuſed the Carrier. | 


3. Delivery of Goods to the Porter is a Delivery ro the Carrier, and if He nd an- 
Parcels of Goods deliver'd to the Porter are 4% an Action lies againſt the ſwer for all 
Maſter. 2 Mod. 309. Trin. 30 Car. 2. C. B. Staples v. Alden. Neglects of 


thoſe under 


* 5 : 3 | him, tho* he 
ſhould expreſsly caution againſt it. Per Holt Ch. J. in Caſe of Lane v. Cotton. 1 Salk. 18. 


4 There needs no particular Argreement for Hire to render a common 2 Show. 81. 
Carrier liable; becauſe when there is none, a Carrier may have a Owan- Baſtard v. 
tum Meruit for it. Agreed. 2 Show. 129. Mich. 32 Car. 2. B. R. Loverv. — 
Hobbs. | | 

5. Four hundred and fifty Pounds was deliver'd to a Carrier ſeal'd up Note; the 
in a Bag, and was told it was 200 J. if he is robb'd he ſhall anſwer only for Caſe of 
200 J. Carth. 485. Paſch. 11 W. 3. B. R. Tyly v. Morrice. —A like Kenrigg and 


Verdict was given on the like Point at the ſame time in Caſe of Fiſher v. . 


: N 93. Was 
Morrice. Cited as an 


| | Authori 
for the Plaintiffs; ſed non allocatur. For the Court held their Caſe different from the preſent. "Cala. 


486. Tyly v. Morrice. 


6. The Law charges a Common Carrier, Common Hoyman, * Maſter S. P. But if 


of a Ship &c. intruſted to carry Goods, againſt all Events but Acts of : or 
God, and of the Enemies of the King; tor tho the Force be never fo great, ies Good 

as if an irreſiſtable Multitude of People ſhould rob him, N he and robbe 
is chargeable; otherwiſe theſe Carriers might undo all that deal with be is not 
them, by combining with Thieves &c. and yet in ſo clandeſtine Manner liable to the 
as not to be diſcover'd ; And the Law, as to this Point, is founded upon g e tho 


this Reaſon ; Per Holt Ch. J. 2 Ld Raym. Rep. 918. Trin. * 


Leal 2 Ann. Premi 
Arg. in Caſe of Coggs v. Bernard. becayle i is 


cn ene eaten Prall! Per Bok Ch. J. 3 alk 11. K EG 
: | cular Office and a private Truſt ; Per Holt Ch. J. alk. 11. in S. C. 
* See Tit. Maſter of a Ship (B) pl. 12 F #8 | 


x C 


r car -—- 
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222 Actions [as to Carriers. 


(C. 4) Chargeable. In what Actions &c. 


8. P. Obiter, 1. BOX is bail'd to a Carrier to carry to Exon, who carries it to 
8 Mod. 76. A another Place, and breaks open the Box and runs away with the 
4 $ Goods, it is Felony ; for by ſo doing the Truſt of the Bailment is deter. 
8. P. But it 2. If a Carrier Joes. Goods committed to him, a general Action of 770 
1 ver does not lie againſt him; Per Hale Ch. Vent. 223. Mich. 24 Car. 2. 
him for an B. R. in Caſe of Owen v. Lewyn. 


mined. Jenk. 132. pl. 69. 


actual 

Wrong, as — 5 
if he breaks it to take out Goods, or ſell it. 2 Salk. 655. Per Trevor Ch. J.— Per Hale Ch. J. Ven- 
223. Owen v. Lewyn. . f 


In Trover g. If Goods are ffolemor gotten away by a Cheat from a common Carrier, 
4 1185 it is no Converſion, and Trover will not lie againſt him, but an Action 
Rane ck on the Caſe upon the common Cuſtom of the Realm; but in Trover Evi- 
upon him dence muſt be of ſome Act of his own ; for his bare Delivery over by a 
for Wages Token is no Converſion. Bur 'Trover lies againſt the Bailee 3 and De- 
carry ths mand after the Goods deliver d over is no Converſion by the Carrier; Per 
Waterſide Hale Ch. J. and Wild; but it was ſaid by Twiſden, and affirm'd by the 
to Wake- Bar, as common in Circuits, to have Trover againſt the Carrier; And 
field, and he ruled that the Trial proceed. 3 Keb. 422. pl. 18. Hill. 26 Car. 2. B. R. 
did deliver Starkie v. Hart. 8 

them there; 

but the Owner could not come by them but were imbezzled. It was holden that this Action of Tro- 


| W not lie againſt the Carrier, but he ſhall be put to a ſpecial Action upon this Caſe. Clayt. 
104. pl. 174. | | 85 ETD 


_—_ mo 


„ 
PF" 
—— 


k 8 (C. 5) Carrier. What Actions he may have. 


1 
* 
4 


Treſpaſs at his Election; Per Cur. Mod. 31. Hull. 21 & 22 Car. 

2. B. R. Arg. in Caſe of Wilbraham v. Snow. | 

Thid. 129. 2. Where there is no particular Agreement for Price, a Carrier may 
. have a Quantum meruit tor his Hire. 2 Show. 81. pl. 67. Mich. 31 

Car z. F R. Car. 2. B. R. Baſtard v. Baſtard. | 

S. P. agreed in the Caſe of Lovett v. Hobbs of a common Carrier. 


s 


87 is accountable for the Goods, and he may have Tover or 
B 


_— 


(C. 6) Carrier. Pleadings. 


I. F Ange for that the Defendant promis'd to carry certain Apples 
for the Plaintiff by Boat from Greenwich in Kent to London; and 
the Boat in which they were, by 4 great and violent Tempeſt was ſunk in 
the River of Thames, ſo as the ſaid Apples periſh'd &c. It was holden 
to be no Plea in Diſcharge of the Aſſumpſit, by which the Plaintiff had 
ſubjected himſelf to all Adventures. 4 Le. 31. pl. 86. Trin. 26 Elis. 


B. R. Taylor's Caſe. : 
" 2. I. 
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% * ** * 


Conſideration whereof the Plaintiff undertakes to content him Rationabiliter . way" a Car- 
for the Carriage, and the Carrier promiſes to deliver them ſafely. Held that gr r "i 
the Conſideration that he would Rationabilirer content him, is ſufficient, by Negli- 
tho? no Sum certain was mentioned. And adjudged that an Action lay gence, 25 
upon that Promiſe, but not becauſe he was a common Carrier. Cro. J. Particular 
262. pl. 26. Mich. 8 Jac. B. A. Rogers v. Head. Sum <vas 


2 to 
LY Ys id g 
promiſed for Hire, but only Pro Mercede rationabili, and held good; for perhaps there was 323 
Agreement, and then the Carrier might have a Quantum meruit for his Hire, and is chargeable in either 
Caſe. 2 Show. 81. pl. 67. Mich. 31 Car. 2. B. R. Baſtard v. Baſtard. Sid. 36. pl. 5. Paſch. 13 Car 
EAS. f. Fer: tot. Cur. adjudg'd accordingly. » | . 


3. A Carrier covenanted to carry Goods of the Plaintiff from D. to Lon- 
don, he paying him for he Carriage. And in Covenant for not carrying 
the Goods, he did not ſbew that he had paid, but that Paratus fuit ſotvere, 
and well ; tor by the common Cuſtom of the Realm he ought not to pay 
before they are carried; or otherwiſe he will pay for nothing. 2 Roll 
Rep. 466. Mich. 2 Jac. B. R. Seabright v. Beale. 
4. In Caſe &c. the Plaintiff (a Merchant) ſets forth, That by the com- 
mon Law every Lighterman ought to govern his Lighter that the Mer- 
chant's Goods therein be not damaged; that the Plaintiff was a Mer- 
chant, and the Defendant a Lighterman, who carried the Plaintiffs Goods 
from &c. to &c. tor Hire, (viz.) tor ſo much Money; and that he had 
ſo negligently governed his Lighter, that the Goods were damnified. 
After a Verdict, Exception was taken that it was not averr'd that he was a 
Common Lig hterman; beſides, he did not ſet forth How his Goods were 
ſpoiFd ; bur both theſe were over-ruled. Palm. 523. Paſch. 4 Car. B. R. 
Simonds v. Darknall. 
5. In Caſe for that he delivered to the Defendant (being 4 Water- carrier) 
Goods in York to carry them from Hull to London, and that the Goods were 
loſt. It was mov'd in Arreſt of Judgment, that the Agreement ſer forth 
was to carry the Goods from Hull to London; fo that the Defendant did 
not undertake to carry them from York to London. But adjudged that 
he ſhall be charged upon the general Receipt at York, according to South⸗ 
cot's Caſe, tho nothing was ſaid of the Carriage to Hull. Sid. 36. pl. 5. 
Paſch. 13 Car. 2. C. B. Nicholls v. More. 
6. Aſſumpſit by a Carrier, upon a Promiſe to pay ſo much for carrying 
Goods from York to London; if the Plaintiff in his Declaration avers Per- 
formance, and doth not ſhew in what Pariſh and Ward he brought the Goods, 
it is ill upon a Demurrer, Cited Per Cur. to have been ſo adjudged. Sid. 
178. pl. 10. Hill. 15 & 16 Car. 2. B. R. Anon. | 
J. Tho' in Action ſur Caſe againſt a Carrier, the Declaration may be Reſolved in 
good without Recital of the Cuſtom of the Realm, as Hobart ſaid, yet the the Exche- 
better Way is to recite it. Sid. 245. pl. 5. Paſch. 17 Car. 2. B. R. 232 
Matthews v. Hopkins. tho' it was 
| : 3 I 5 : laid as a 
Cuſtom, yet indeed it is the Common Law. Hob. 18. pl. 30. in Caſe of Rich v. Kneeland. It is 


ulſual to declare Secundum Legem & Conſuetudinem Angliz ; for it is not a Cuſtom confined to a par- 
ticular Place, but is extenſive to all the King's People. Arg. 3 Mod 227. | | 


8, Action againſt a Carrier was brought in London for lo/ing Goods there, 
which were delivered to him at Beverley in Yorkſhire, to re-deliver at London. 
Detendant pleaded that he was robb'd of the faid Goods at Lincoln, ab- 
ſque hoc that he loſt them in London. The Court held the Declaration 

ood, and the Plea naught in Subſtance; but if it had been good, the 
raverſe had been ill, becauſe rhe Juſtification was not local, tho! 

Scroggs J. was of a contrary Opinion. judgment for the Plaintiff 2 

Mod. 2)0. Mich. 29 Car. 2. C. B. Barker v. Warren. Ea 


9. In 


| 
| 
| 
| 
| 
| 
| 
| 


| 
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2 Vent, 78. 9. In Caſe againſt a Carrier for Goods loſt, the Count was for 4 Silver 
Mich. 1 W. Cups & uno Poculo argenteo, without ſaying Uno Alio Poculo &c. and ad. 
& M. in -adg'd good; for it it be Aliud the Damages ſhall be intended to be 
C. B.Cham- 1908 a Ce ate NY. 
derlain v. given for it, and if it be Idem and nor Aliud, then it is only Tauto- 
Cook, S. C. logy, and in that Caſe the Damages may be rightly given. 3 Salk 
accordingly. 19. Anon, | | | | 
10. One may turn an Action againſt a common Carrier into a Syec;q} 
 Aſſumpjit, (which the Law implies in reſpect of his Hire) viz. That jy 
Confrderation of a Sum to be paid, he undertook to carry Ec, Per Holt Ch.]. 
Comb. 334. Trin. ) W. 3. B. R. Anon. n 
11. Caſe for that the Defendant being a common Carrier, and uſing to 
carry Goods pro Mercede between Worceſter and Litchfield, the Paintiſt 
deliver d him a Guinea, to carry and deliver to her Son Z. and that the De- 
fendant, in Conſideration of ſo much for Carriage, promiſed to carry it 
fately, and deliver it when requir'd, which was not done, tho' by the 
Plaintiff often requir'd, and that Defendant refuſed to deliver it to the 
Plaintiff &. It was moved in Arreſt of Judgment, that no Breach of Pro- 
miſe is ſet forth, there being no Requeſt to pay to T. to whom the Mo. 
ney is to be deliver'd, and ſo no Cauſe of Action; and tho the Plaintiff 
might have countermanded the Gift any Time before an Action brought 
by T. and conſequently might have had an Action for it againſt the 
Defendant, yet that Action muſt not have been Caſe, but Trover or De- 
tinue; and therefore here is no Foundation for this Special Action, with- 
out ſhewing a Requeſt to deliver it to T. Sed per Cur. It be ing ſaid 
generally that ſhe requeſted the Defendant to deliver, tho* not ſaid to von, 
and it being after Verdict, they held it well, and gave Judgment for the 
Plaintiff. Holt ægroto. 11 Mod. 213. pl. 20. Hill. 110g. 8 Ann. B. R. 
Loewkner v. Plant. ö 5 
12. Whether Non Aſſumpſit be a good Plea to an Action brought 
againſt a common Carrier, the Court doubted, becauſe the Founda- 
tion of this Cuſtom is upon a ſuppoſed Promiſe to deliver the Goods ſafe- 
ly. 8 Mod. 178. Trin. 9 Geo. Hariſon v. Green. 


* 
. 


1. Againſt an Hoſtler [Innkeeper.] Mh ſhall be 
Bag nh ſaid an Hoſt chargeable. 


7 


Br. Action I. HE muſt be a common Inn-keeper that may be charg'd fo: 


42 1 Goods ſtole in his Houſe, Paſch. 3 Pen. 4- B. R. Rot. 
181 45. 28. Adjudg d. : | 
8. P. 8 Rep. 32. a. in Calye's Caſe.—— See (G. 2) Maſon v. Grafton: By the Law of the Land 


a common Inn-keeper is bound to warrant the Goods of his Gueſt. . D. 266. b. Marg. pl. 9. cites H.; 
H. 4. Rot. 16. Midd'. and Paſch. 9 H. 4. Rot. 69. Midd' Action for 2 Horſes; and Mich. 13 H. 4. Rot 
6. Surr. Will. Cowper v. Robert de Croydon, Hoſtler, for one Horſe. | 


For if the 2. Jf an Jnn-keeper be ſo diſtemper'd that he is non ſanæ Memc- 
Defendant rig, a a an knowing thereof inn nt ** his Goods are 
will keep * ftole, an Action upon the Cale lies againſt the Inn keeper; for he 
"be ar his Cannot Diſable himielf by ſaying he was then Non ſan Yemoriz 
Peril to Mich. 40, 41 Eltz. B. R. between Croſs and Andrews. Adjudg d, 


keep ſafely hlit not 
his Gueſts F719 | 8 
Goods, and if he be ſick his Servants ought carefully to look to them, and he cannot diſable himſelf in 
this Caſe any more than in Debt on an Obligation. Cro E. 622. S. C. ; 
3. 3 
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Ir an Inn comes to an Infant, and he keeps lt, and his Gueſts S. P. cd 
are 2.85 yet no Action lies againſt the Inkant. Mich. 40, 41 Eltz. — 3 
8 


B. R. in Croſs and Andrew's Cale, Agreed, | jadg'd 
| | | accordingly, Carth, 161. 


E 


Ik a Man that is not a common Hoſt be aſſign'd per Hoſpitato- See (E) pl. 
K. ber to receive another Man as a Gueſt, he ts — to N 1 
take Charge of the Goods of his Hueſf. Mich. 3 Hen, 4. Rot. 28. chere. 


DR&D, i : 
* 2215 at Epſom, where they take in Lodgers and Boarders coming to 


drink the Waters there during the Seaſon, and dreſs Victuals, and ſell 
them Ale and Beer, and entertain the Horſes at 8d. a Day, but ſell to no 
other Perſons, is not an Inn or an Ale-houſe, 12 Mod. 254. Mich, 10 W. 
3. Parker v. Flint. i : : : 

6. A Sign is not eſſential to an Inn, but is an Evidence of it; per Holt 
Ch. J. 12 Mod. 255. Mich. 10 W. 3. 


(Ek) Againſt an Hoſt. io ſhall be ſaid a Gueſt to 


have an Action. 


1. IF my Goods are ffole in an Inn, and J am a Gueſt there, but Cro E. 625. 
my Goods were deliver d to the Hoſtler upon another Account, J 8 X 
ſhall have no Action againft the Hoſtler. Mich, 40, 41 Eltz. B. N. & 41 xi. 
between Bemon and Watſon. | Ep ak | = K 14 
| but S. P. does not appear. 


2. If a Man comes to an Inn with a Hamper, in which he hath cer- Cro. J. 188. 


tain Goods, ({Cilicet, Pats as the Caſe was) and departs leaving it 55 3; HA 


wich the Hoſt, and 2 Days after comes again, whereas in the Time of the lan- 


his Abſence this was ſtole, he ſhall not have any Action againſt the keeper that 
. Nr he 1 5 Wr at the Time of 5 Stealing, and the he would 

oft had no Benefit by the keeping thereof, and therefore ſhall not be T7932. 
charg'd for the Loſs thereof in his Abſence. Mich. 5 Jac. B. G. 2d & 1. 
between 7el!y and Clarke, adjudg'd. And Juſtice Williams ſald, that aia. The 
it was lo adjudg d at Hertford Term, which intratur Palch. 4 Jac, Juſtices. 

Fe a ha 

that the Inn-keeper was not chargeable as a common Hoſtler for the Goods ftolen during ſuch Time, 
unleſs he makes a Special Promiſe for the ſafe-keeping of them; and the Action ought to be grounded 
thereupon ; but it being a new Caſe, and Fleming Ch. J. being abſent, adjornatur. Noy 126. S. C. 
ſays that the Morning he departed he told his Hoſteſs he would return within 2 Days, and would leave 
his Hamper there, in which were many Hats, and his Hoſt promiſed they ſhould be ſafe ; that he return'd 
1 but the Hats were ſtole; and adjudg'd that Querens nil capiat per Billam, becauſe he was 
not a Gueſt at the Time of the Stealing, and the Hoſt had no Profit by the Goods being there. 
S. C. cited A 179. and in 2 Brownl. 255. and in Lat. 127. but by different Names, and in nei- 
cher of thoſe Books is the Point in Noy of the Hoſt's Promiſe mention'd. 


3. But if a Man comes to an Inn with a Horſe which he rides, and Nox 126. 
e 
e Horſe is ftole, pet the e charg v tor Cre. 
it, becauſe he had a Benefi by rhe E of the Horſe with him 188 pl ; 2. 


inaſmuch as he ts to be paid tor it; and ſo the Owner is a ſufficient C. s F. 


M m m 


— 
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1229. cites Gueſt to have the Actin. Mich. 5 Jac. B. R. in the ſaid Caſe of 
S.C.&  Fely aud Clarke, it wag io agreed per Curtam, 

judg d accordingly. ——S. P. but otherwiſe if he had left a Trunk or a dead Thing. 1 Salk, 38g. 
pl. 2. Mich. 3 Ann. B. R. York v. Grindſtone. | | 


4 


8 Rep.3z 4. I an Hoſt invites one to Supper, and the Night being far ſpent, 
1 , 24 invites him ro ſtay there all Night, if he is after robb'd, yet the Hoſt 
in Calye's {hall not be charg d for it; for this Gueſt was not any Traveller. 2, 
Caſe, S b. Eltz. Carr's Caſe, adjudg'd, Cited Palch, 7 Jac. 


NA ä L's ns +. | 
For the Writ is Ad Hoſpitandos Homines &c. tranſeuntes in eiſdem hoſpitantes &c. 
254. S. P. by Coke Ch. J. 8 | / 


2 Brown]. 


The Caſe 5. (So] Tf an Hoſt be affign'd per Hoſpitatotem Domini Regis to 
of Barn- entertain J. S. as a Gueſt, he 1$ not bound to warrant J. S.'s Goods; 
holby v- for he is not a Craveller that is lodg'd for his Woney within the Jn: 
D. 158. b. tent of.the Law, Paſch. 3 Þ. 4. Rot. 28. adjudg'Dd, But there it 
Marg. pl. 12. ſeems that the Poſt was not a common Hoſt. 


and cites 
the Record. See (D) pl. 4. 


Poph. 127. 6. If a Man takes my Horſe, and rides him to an Inn, where he is 

Trin, 15 ftole, J ſhall not have an Action againſt the Hoſt, tho Jam the Dw- 
at s. Þ ler, becaule Jam not his Gueſt, Trin. 15 Jac. B. R. between 

does not ap- A and Valter; per Cro. & Dod. & Hought. but Mount. e 
Ar. o 


oll Rep. 


449. pl. 11. S. C. but S.P. does not appear.——3 Bulſt. 269. S. C. but S. P. does not appear. 


Popb. 127. J. But if my Servant upon my Buſtneſs comes to an Inn, and rides 
n / upon my Dorle, and he ts there ſtole, J may have an Action againſt 
not appear. the Yoſt, becaule the abſolute Property is in me, Trin. 15 Jac, 
—— Roll B. R. between Robi»/0n and Waller, Per Mount. Cro. & Dod. 


Rep. 449. 1 3 

8. 2 but S. P. does not appear. 3 Bulſt. 269. S. C. but S. P. does not appear. So if the Servant 
has Money of his Maſter's in a Bag in the Inn, which is ſtolen by Default of the Inn- keeper and his 
Servant; adjudg'd that Action lies for the Maſter ; and ſaid that it had been ſo reſolv'd before. Cro. |. 
224. pl. 4. Trin. 5 Jac. B. R. Beedle v. Morris. Yelv. 162. S. C. accordingly ; for no one can have 
Satisfaction but he that has the Loſs, and that is the Maſter; and whether he were Servant or not to the 
Plaintiff at the time of lodging in the Inn is not material; for if he was his Friend, by whom he ſent 
the Money, and is robb'd in the Inn, the very Owner ſhall have the Action; Per tot. Cur. And Judg- 
ment accordingly. — S. C. cited D. 158. b. Marg. pl. 52.—8. C. cited Lat. 125. ——Poph. 179. cites 
8.0 S. P. adjudg'd for the Plaintiff, Lat. 126. Trin. 1 Car. Drope v. Thaire.—Poph. 178. S. C. 
- adjudg'd accordingly. — Noy. 79. S. C. adjudg'd. ——Dal. 8. pl. 1. Mich. 5 E. 6. cites H. 4. S. P.—— 
3 Bulſt. 271. S. P. by Mountague Ch J. e | | 


8. Whitfield J. held, that Soldiers billetted, tho! they had been in the Inn 
14 Days, were Gueſts; and denied Caley's Caſe 8 Rep. which ties the 
Abode of a Gueſt to 3 Days, and that if the Abode is longer it ſhall be 
faid a Commorancy; for he ſaid the Time may be longer, as a Lawyer at 
the Aſſiſes, a Gentleman at a Horſe- race &c. Clayt. 9. pl. 164. 1641. 
Harland's Caſe. | 
9. If an Attorney hires a Chamber in an Inn for a whole Term, the Hoſt- 
ler is not chargeable with any Robbery in ir, becauſe the Party is quali 
a Leſſee, Mo. 877. pl. 1229. cited by Warburton J. as reſolved. 
S. C. cited 10. One left Goods in an Inn, and went abroad about his Buſineſs, and 
Arg. Poph. return d the ſame Day, the Hoſtler ſhall anſwer for the Goods, if ſtolen in 
179.—S. C the mean Time; bur if the Owner does act return within 3 or 4 Days, it 
cited Arg. - VEE Ys 6 | | . . 
Lat. 127. is otherwiſe. Mo. 897. pl. 1229. cited by Warburton J. as 1 Jac. Sit 
8. C. cited Edwin Sands's Caſe, | 1 
Cro. J. 189. | Eh 
11. If 


ö 


_— 4 _— 
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11. If a Paſſenger lodges 3 Days toget ber in an Inn, the Hoſtler is not But Ibid. 
ee for bis Goods, if they are ſtolen out of his Chamber; Per 27. Prin. f 


Doderidge J. Lat. 88. Paſch. 1 Car. in Gulielm's Caſe. ils is: 


| | | that if Ch- 
1 ndon to ſell their Cloth, and ſtay a Week or more, and ſo of ſuch as come to Term here, yet in 
_ _— 14 an Action lin the Hoſt, he being a Common Inn-keeper. To hich 
ones agreed ; but otherwiſe if he ſtays a Quarter of a Year, or boards there; but if lie ſtays half a Near 
<rithout ſuch Agreement for Board &c. he is within the Cuſtom.— Poph. 179. S. P. by Jones and Dode- 
ridge J. agreed. 8. P. ſaid, and not denied. Het. 39. 50.— It was ſaid at Bar, and not denied, 
that the Declaration ſhould ſay Tranſiens hoſpitavit ; for ifhe boards or ſojourns for a certain Space in an 
Inn, the Action does not lie. Het. 49. Grimſton's Caſe. | 


12. An Inn in London is an Inn; and if a Gueſt be robb'd in ſuch an 
Inn, he ſhall have Remedy as it he was paſſing thro' the Country. Poph. 
179. Paſch. 2 Car. B. R. Drope v. Thaire. . 

13. If one comes to an Inn, and makes a previous Contract for Lodging for 
a ſet Time, and does not eat or drink there, he 1s no Gueſt, but a Lodger, 
and fo not under the Inn-keeper's Protection; bur if he eats and drinks 
there, it is otherwiſe; or if he pays for his Diet there, tho he does not 
take it there; Per Holt Ch. J. 12 Mod. 255. Mich. 10 W. 3. Arg. in 
the Caſe of Parker v. Flint. 


. 
* 


3 


— — 


(E. 2) Where one, in reſpect of Intereſt, tho not the 
very Gueſt, ſhall have an Action againſt the Hoſtler. 


1. JF a common Carrier has a Pack of Goods of J. S. to carry to D. and it Quære, and 
| is ſtole from him in a common Hoſtry, J. S. ſhall have Action againſt fee (I) pl. 1. 

the Hoſtler tor the Pack, and not the Carrier; for they are not the Car- 

rier's Goods ; Per Brown and Portman, and Hales accorded. Dal. 8. 9. 

pl. 1. Mich. J E. 6. Anon. 

2. If one ſends Money by his Friend, who is robb'd in an Inn, the very 

Owner ſhall have the Action; Per tot. Cur. Yelv. 262, Mich. 7 Jac. 

Arg. | „ 

3. It a Stranger takes another's Horſe, and ſets him up in an Inn, and he is 

Holen away, the Party may have his Remedy againſt the Inn-keeper 3 
Per Mountague Ch. J. 3 Bulſt. 291. Mich. 14 Jac. 


r 


EL 


(F) Againſt an Holtler, 


I. FE an Moſt refuſes a Gueſt, upon Pretence that his Houſe is full of S. P. by 


Gueſts, if this be falſe, an Action upon the Caſe lies. Paſch, S.. Jo? 


4+ 5+ Ph. t Ba, Dyer 158. 32. 28 


1 | Bb.” | © berlaine ]. 
2 Roll. Rep: 345.—S.P. Per Cur. Palm. 367. & 374.—Br. Action ſur le Caſe, pl. 76. cite . 6.7 


839 H. 6. 18. 
So of a Vifualler who will not fe me Viftuals; and yet in Debt for theſe Victuals the 1 a5 


Defend 
wage his Law, Per Moile J. Per Priſot it is true; for the Victualler or Hoſtler is not bound to ſel = 


his Victuals, unleſs he will, nor the Hoftler to lodge you againſt his Will. Quzre thereof: f. l 
ſeems by his Reaſon, that Action upon the Caſe does not lie. Quære; for Ny Sas that ow Able un | 
not lodge a Man, the Conſtable, upon Complaint, ſpall compe! him. And Per Danby, an Hoſt! 


| er is not bound 
to give Meat to his Cue ſt's Horſe till he be“ paid beforehand ; for he is not bound to truſt him. 8 SC. 


Cited 9 Rep. 87. b.— Note by all the Juſtices, that if a common Hoſtler ci not lodge me, I ſhall not 
have an Action, but complain to the Ruler of the Vill, and he ſhall take Direction upon it. Br. Action ſur le 


a | Caſe, 
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| 1 02. Cites 5 E. 4. 2.—Dalt. Juſt. cap. . S. $. makes a Quære how the Officer ſhall compel him; and 
Fn, — that All ne Officer can do is either to cauſe ſuch Alehouſe keeper to be uppen d. * , 
preſent ſuch Offence at the Affiſes or Seſſions of the Peace, that ſo ſuch Offender may be thereupon in. 
dicted ; and ſays that at a Lent Aſſiſes 1622, Ley Ch. J. delivered it in his Charge, that an Inn. eeper 
or Alehouſe- keeper offending herein might be inditted, fined, and impriſoned for the ſame, or elſe that 
the Party griev'd might have an Action upon the Caſe againſt the Inn-keeper or Alehouſe-keeper rety. 
fiog to lodge him ——BHawk. Pl G. 225. cap. 78: S. 2. S. P. and cites 8. C. 

"Tt an Inn-keeper takes down bis Sign, but {till keeps an Hoſtry, Caſe lies for denying to lodge a Tra. 
veller for his Money ; bur other wiſe if he takes down his Sign, and gives over keeping an Inn. Godb. 

46. in pl. 440 Trin. 21 Jac. B. R. ine P. by Ley Ch. J. and Dodderidge and 
Chamber aine J. 2 Roll Rep: 345. 346. in S. C. Palm. 374. 8. P. in S. C. by Dodderidge. 


2. Jf a Traveller comes to an Hoſtler to lodge, and the Hof aſſigns 
Br. Action him a Chamber to put his Goods in, and after the Gueſt is there robb d of 
ay + _ his Goods, he ſhall have an Action upon the Caſe againſt the Hof, 
PG * 42 All. r7. adjudged. And there laid to be adjudged in the Coun 
3. Ma Man comes to a common Hoſtter to lodge, and defires that 

* Fol. 4 his Horſe be put to Paſture, and the Poſt puts him to Paſture accord: 
NY” ingly, where the Porſe is ftole, the Holt ſhall not be charged, be. 
=cordingly CaUIC the Poſt is not bound by the Law to anſwer for any thing 
4 Le. 96. pl. which is out of his Inn, but onty tor thoſe mage which are within 
196. Wind- his Inn. Co. 8. Calye 32. b. Reſolved Hill. 37 13. B. R. between 
_ 1 Dale and Gibſon agreed ; but there ſaid that before it had been held 
Mcsd—” contra Per Curtam, Palch. 4 Eltz. B. R. between le) aud 
27 8. P. Foſſe: Per Curtam. 155 | | 
5 pl. 720. Hill. 40 Eliz. S. C. but S. P. does not clearly appear. 


ed. 


e 


SP. rul'd 4. But if the Owner does not require the Toft to put his Horſe to 


accordingly Graſs, but the Poſt does it ot his own Head, he ſhall anſwer for it. fk 
$6 Wie. the Pork be ſtole. Co. 8. Cahe 32.b, | 
Dan 336: 6-Þ. by-Fater 3. 


Mo. 543. pl. 5. [But] if the Hoſt, upon Command of the Gueſt, puts te 
2 * to Grals, and the Dorle by che voluntary and wilful Nas — Ach 
1 off is ſtole; as if the Moſt volnntarily leaves open the Gates of the 
clearly ap- Ground, by which means the Horle ſtrays out, and ſo is ſtole or loſt, 
pear; but gn; Action upon the Cale lies againſt the Þoſft, Palch. 40 Eli. 
bor ve B. K benen 40 nd Her, Per god. 

the Defendant took the Horſe to Graſs at 2s. per Week, and was to keep him ſafe, and re-deliver 
him when required ; and ſhew'd that he kept it ſo negligently that it was taken away by Perſons un- 


known. Upon Demurrer Popham and Fenner held, that the Action lay not without alleging a Requeſ 
to re-deliver ; and likewiſe that the! Horſe was eloign'd, dead, or loſt ; but Gawdy and Clench e 


contra, the Action being founded on the Ne ligence, and ſpecial Aſſumpfit to keep him ſafe. But all 
agreed, that without ſuch ſpecial Aſſumpſit the Action would not lie. 


6. If one brings a Bag or Cheſt of Evidences or Obligations, Deeds, ot 
other Specialties, and they are loſt by Default of the Hoſtler, the Hoſt- 
ler ſhall anſwer for them. 8 Rep. 33. a. Paſch. 26 Eliz. B. R. inthe ch 
Refolution in Caley's Caſe. > | 

. An Inn-keeper is not compellible 0 receive the Horſe of any, if his 
Maſter is not lodg d there. 2 Brownl. 254. Per Coke Ch. J. Paſch. ) Jac. 

8. If an Hoſtler keeps a Horſe left wich him at Livery fo negligently 
that he is taken out of his Stable, and rid a long Fourney, and damaged, an 
Action lies; So if he keeps him ſo negligently, that he is beat or abus, 


or Wanted reaſonable Provender in his Inn. 6 Mod. 224. 225. Mich. 3 Ann. 
B. R. Per tot. Cur. Obiter. | | 


(G) Againlt 


| 
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(G) Againſt an Holler. Collateral Matter to er ge the 
9 Hoſtler. 


1. IF an Hoff refuſes d Guell becauſe his Houſe is fall ol Gueſts, Ibid. 'in the 

and the Party ſays that he will ſhift among the other Gueſts, and Caſe of 
there he is robb d, the Poſt ſhall not be charg d. 4. 5 Ph, & Ma. — . 
4 7 2 of T'un- 

4 ; i | : 1 — 
Bendl. 60. pl. 103.8. by the Name of Bird v. Bird accordingly, by all the Juſtices of C. 8.— And. 
29. pl. 69. S. C. accordingly ; and by And. and Bendl. it appears that the Plaintiff went to a Bed in the 
Inn by Sufferance of another Perſon, but without the Aſſent of the Hoſtler or his Servants. 


2. Tf an Hoſt tells a Gueſt that he muſt go abroad, and ſo he cannot 8. P. Br. 
be 44 to him; and thereupon the Gueſt rakes up his Lodging 8 = 
there at his Per il, if his Goods are ſtole, the Poſt ſhall not be charged. 41. * fo 
11 Pen. 4. 45. 33 L 


ä | ; Hoftler 
pleaded that he told the Plaintiff that he could not take upon him the Charge of the Goods, becauſe he 
muſt go early in the 1 to the Sheriff upon a Writ of Inquiry &c. and that thereupon the Plain- 
diff 12 him to deliver the Key of his Chamber and Stable, which the Defendant did accordingly, 
and went his Way &c. The Court pow that the Delivery of the Key was nothing to the Purpoſe; 
but per Hill, when the Defendanr notified that he could not attend, and thereupon the Plaintiff took up 
his Lodging there at his Peril, the Defendant was diſcharg d. And Per Cur. None ſhall be compell'd 
to anſwer as Hoſtler but a common Hoſtler, And becauſe the Plaintiff had not counted that the Defendant 
as a common Hoſtler, nor does it appear of Record, therefore the Plaintiff took nothing by his Writ. Quad 
nota. And tho the Defendant admitted ſuch Writ, and counted, yet if the Court perceive it they will 
not permit it, by which Judgment was ut ſupra. | | 


3. Tf an Þoſf takes in a Gueſt, and goes abroad of his own Head 
without Proceſs of Law, pet he muſt anſwer for the Hoods of his 
Gueſt, for he ought to have a Servant to take Care of them in his 
Ablence. 11 Pen. 4. 45. 5 | | | ! 
4. So it ſeems it would be, if he was at another Place by Action of 
Les Ft for x Servants ought to have the Care in the mean Time. 
d 11 . 4 45. 8 | | 
5. Action * the Caſe againſt an Hoſtler, becauſe he carried away his * It is no 
Goods in his Hoſtry, which were imbezzled by ill People for Default of Excuſe for 
good Keeping &c. and the Defendant ſaid that he did not deliver the Goods 0 Hoſtler to 
to him, and alſo that he had the * Key of his Chamber. Et non allocatur, ts 1 
but Judgment for the Plaintiff, and Elegit awarded of the Land, which he the Gueſi the 
had the Day of the Fudg ment, and not the Day of the Writ; and he pray d Key of the 
Capias ad Satisfac. which was denied, as Where Hue and Cry is made; Camber in 
for he did no Wrong, but Laches. Br. Action ſur le Caſe, pl. 15. cites 42 G Bee 
E 3. 11. | 1 | | . | and that the 


Door of the Chamber open ; for he ought to keep the Goods of his Gueſts there in Safety. 8 Rep 4 a, 


Paſch. 26 Eliz. B. in the qth Reſolution in Caley's Caſe. And ſays that with this Reſolution 
agrees 22 H. 6.21. b. 11H 4.45. a. b. 42 E. 3. 11. a. „5 5 


6. Where a Man is lodg'd in the Chamber with me by my good Will, and S. P. For it 
not by the Hoftler, and he robs me, the Hoſtler thall not be charged. Con- is the Gueſt's 


tra if he was lodged there by the Hoſtler. Br. Action ſur le Caſe, pl. 58. Fault to 
cites 22 H. 6, 21. Per tot. Cur. | | —_ d — 
5 | | WT or Servant, 


8 Rep. 33. a. in the qth Reſolution in Calye's Caſe, cites S. C. 


"TT J. And 
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n. And if my own Servant who comes with me robs me in the Hoftery, the 


Hoſtler ſhall nor be charged. Quod nota. Br. Action ſur le Caſe, pl. 


58. cires 22 H. 6.,21, Per tot, Cur. | | 

8. A Clothier came to an Inn with a Wagzon of Wool to lodge there, and 
at his Entry the Hofer told him, that if he would have him to take Charge 
of his Waggon, he ſhould draw it into the I aner-Court, or otherwiſe he woulg 
not anſwer for it. The Clothier did not do fo, and the Wool was ſtolen, 


In Action brought againſt the Hoſtler, he was diſcharg d by this ſpecial 


Matter. Mo. 159. in pl. 299. cited by Periam as adjudg d in 7& 
S. C. cited 8 9. In Action againſt an Hoſtler for Goods loſt, he ſaid in Excuſe that 
Rep. 33-4. he bid the Plaintiff put his Goods in ſuch a Chamber, and lock them up there, 
in Caley's ud then he would warram them, but not at herwiſe ; but that the Gueſt let 
them lie in an Outer-court at large, where they were ſtole. Upon De- 
murrer the Opinion of the Court was againſt the Plaintiff. D. 266. b. pl 

9. Mich. 9 & 10 Eliz. Saunders v. Spencer. Fo 

10. In Caſe againſt an Hoſtler for Goods ſtolen, the Defendant plæada 

an & r. between them, that the Defendant ſhauld not be charg d for any 

Goods brought by the Gueſt, except ſuch as he deliver'd, to the Hoſtler ur his 

Wife; and ſaid that he did not deliver the Goods ſtolen either to him or his 


Wife, and ſo not chargeable. And the Court held this a good Plea in 


Bar. Mo. 138. pl. 299. Hill. 26 Eliz. Brand v. Glaſſe. 

11. If an Inn-keeper demands of his Guęſt to tell him what Goods or Mi 
ney be bas brought, whereof he ſhall be charg d, and the Gueſt ſays he has 
norte, or leſs than he really has, the Hoſtler ſhall not be chargeable if the 
Goods are ſtolen ; Per Anderſon, but Windham and Periam e contra, 
Mo. 158. pl. 299. Hill. 26 Eliz. 5 

12. 'Tho* the Gueſt does not deliver his Goods to the Huſtler to keep, gor 


acquaints him of them, yet if they are ſtolen, the Hoſtler thall be charge d. | 


8 Rep. 33. a. Paſch. 26 Eliz. B. R. in the 4th Reſolution in Calye's 
Caſe; and ſays that with this accords 42 E. 3. 11. a. 

11. The at knowin Ae the Goods were fiole is no Excuſe for the 
Hoftler but that he ſhall charged. 8 Rep. 33. a. in Calye's Caſe cites 
22 H. 6. 38. 8 R. 2. tit. Hoſtler 7. 3 


, EI — 
* 


* 


(G. 2) Actions 
DL Bog Declaration. 


againſt an Inn-keeper. Writ and 


i. VXT RIT of Treſpaſs Vi & Armis was maintain'd againſt an Hoſtler 


* for one who loſt his Goods in Default of his Hoſt. Thel. Dig. 


114. Cap. 24. S. 14. cites Mich. 8 R. 2. Hoſtler 3. And ſays the Form df 


the * ſter fol. 105. is to ſuppoſe Ouod Malefactores quandam Camerum 


3 in qua &c. in Defetiu Def. Vi & Armis notfanter fregerunt &c. 
By. Count, 2. In Caſe againſt an Hoſtler for not ſafely keeping the Goods of his 
. . cites Gueſt &c. the Writ may be F. N. Teoman or the like, but in the Declare- 

- Office tion he hall be named common Hoſtler ; And otherwiſe the Writ does not 
del Sc. pl. lie. Br. General Brief, pl. 16. cites 11 H. 4. 4337. 

22 | 1 

(Vis) cites S. C.— Thel. Dig. 51. lib. 6. cap. 5. S. 2. cites 8. C,-—Br. Action ſur le Caſe, pl. 5* 
cites 22 H. 6. 21. where the Writ was Labourer but the Count was Hoſtler Thel. Dig. 51. Jib.6 


cap 5. 8. 2. cites 21 H. 6. 24. S. C. That one may have Writ againſt one who is a common Hoſtler, 


without naming him Hoſtler in the Writ.— — The Writ need not mention that the Defendant keeps? 
Common Inn ; for the Words of the Writ in the Regiſter are Infra Hoſpitium ejuſdem B. but it is to be 
ſo intended in the Writ ; for the Recital of the Writ is, Hoſpitatores qui communia Hoſpitia tenent &c. 
and the one Part ought to agree with the other. And the Plaintiff ought to count that he holds Com- 
mune Hoſpitium. And ſo the Books of 22 H.6. 21. 11 H. 4. 45. a. b. 10 Eliz. D 266. &c. are well te- 
conciled, 8 Rep 32. a, b. Paſch. 26 Eliz. B. K. in the 1 Reſolution in Calev's Caſe. 15 
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In Caſe for Goods ſtolen out of the Inn, it was mov'd after Verdict, that it was zot alleged to be in 
Communi Heſpitio. (Quære if both in the Writ and Declaration) yer becauſe the Declaration laid it as 
the Cuſtom for common Inns, and then ſaid that he Hoſpitatus in Hoſpitio &c. it was adjudg'd for the 
Plaintiff; for it ſhall be intended. And it is Domus, and not Hoſpitium, if it be not Commune. Hob. 
Maſon v. Grafton. we | 


z. If ane declares of Goods carried away out of an Inn, he need not cont 
who carried them away. Br. Toll, pl. 2. cites 9 H. 6. 45. 

4. Treſpaſs upon the Caſe againſt W. H. Labourer, inaſmuch as ac- 
cording to the Law and Cuſtom of the Realm, an Hoſtler who holds 
common Hoſteries ought to keep the Goods of them who are lodg'd in their 
Hoſteries, ſo that no Damage ſhall come to them by Perſons unknown 
and that certain Goods, and ſhe wd What of the Plaintiff's were carrie 
out of the Houſe of the Defendant by Perſons unknown ; and the Writ 
was awarded good according to the Law and Cuſtom of the Realm; for 
the Cuſtom of the Realm is the Common Law, and where it is the Com- 
mon Law, there he need not rehearſe the Cyſtom. Contra where it is private, 
Cuſtom, and not the Common Law. And the Writ nor the * Count did not re- 11, 
hzarſe that the Houſe of the Defendant was a Common Hoſtery, but they paſſed 16. K i, Kid 
over &c. And the Writ was that 100 8. of the Plaintiff 22 Hoſpitio defen- that the 
lation to the Perſon of the Plaintiff and not to the Goods ; tor the Perſon * = 
may be lodg'd there, and the 100 8. in another Houſe, where the Writ ſerve it fo 
thould be 100 s. iphius quer ibidem invent cepit &c. And yet the Writ here. 
was awarded good. Br. Action ſur le Caſe, pl. 58. cites 22 H. 6, z 1. 

5. Plaintiff declared upon the common Cuſtom of the Realm, that Inn- +4 _ 
keepers ought to keep the Goods of their Gueſts and all other Goods brought S. P. does 
into their Inns ſ- af ely Sc. After Verdict for the P laintiff, it was moved that not appear. 
there is no ſuch Cuſtom that the Goods of others ſhould be ſafely kept — Lat. 127. 
unleſs they were Gueſts; ſed non allocatur; tor the Cuſtom is ſufficient- A S. C. 


gentis Hoſpitati receperunt &c. which Word (Hoſpitati) yet Aſcu, has Re- Count was 
5 


ly alleged to maintain the Action. Cro. J. 224. pl. 4. Trin. ) Jac. B. R. regs Gy 
Beedle v. Morris. * 4 
cedent in 


Lord Coke's Ent ries, fol. 345 ita quod Damnum non evenjat Hoſpitibus nec aliquibus aliis &c - 
Poph. 179. cites S. G. and 8. P. and ſays it was alſo refoly'd that the Maſter who brought the Action 
ought to conclude that Pro Defectu nc. and apply the Cuſtom to himſelf as being Maſter. 


6. If a Servant be robb'd in an Inn, the Maſter may have an Action Poph. 179. 
may haye an Action againſt the common Hoſtler, and need not jhew that -3 C 2 
the Servant was in his Fourney ; for he may be ar the End ot it, as at < SC & 
Lon about his Bulineſs, Noy. 79. Trin. 1 Car. B. R. Drope v. S. P. 

aire. | | 

7. And there it is ſaid by Jones and Doderidge J. that Miſ-recital of 
the Cuſtom is not material, becauſe it is the Common Law. And Judgment 
tor the Plaintiff Lat. 127. Trin. 1 Car. B. R. Drope v. Thaire. 

8. In Caſe by a Carrier tor Goods loſt out of an Inn, the Count was of 
certain Packs full of Linnen Cloth and other Goods. After Verdict it was 
moyed that it did not appear what ſort of Cloth it was, nor of what Va- 
lue, and ſo uncertain. Bur Roll Ch. J. held the Declaration good enough, 
elpecially after a Verdict. Sty, 390. Paſch. 1653. Herbert v. Lang. 

9. An Inn-keeper was indiGed for not recciviug One taken ill with the 
Small Pox, and it was quath'd for nt ſaying he was a Traveller. 12 Mod. 

445. Hill. 12 W. 3. the King v. Luellin. 9 0 
10. In Caſe againſt an Inn-keeper for damaging a Horſe left with him 1 Salk, 404. 
at Livery, it need not be ſhewn in the Declaration that the Defendant agreed Pl. 1. S. C. 
Fo maintain and keep the Horſe for a Premium; tor ſince it appears by the — * 
Declaration that the Horſe was deliver'd to the Defendant himſelf to be eee 
kept &c. for a reaſonable Price to be paid to him by the Plaintiff, one 6 Mod. 224. 
cannot intend but that the De fendant agreed to it. 2 Ld, Raym. 796. 8. C. but 
Mich. 1 Ann. Stanian v. Davis, © 8. 1 Cort 


(8. 3) Plea not appear 


W—— 
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(G. 3) Plea by Hoſtler in Actions. Good or not. 


1. HE Eſcheator of North. brought Action upon the Caſe for the King 
| and for himſelf, that whereas he was travelling towards London 
in the King's Bufineſs, he came to H. and was lodg'd in the Houſe of V. 
who deliver d him a Chamber to put in his Stuff, and pur in ſo much &c, 
ann ſhew'd what, which was carried away wrongfully, and to the Da- 
mage of 20 l. and W. came and ſaid that Not damnified by his Default; 
And no Plea, becauſe it was not denied but that the Defendant is a com- 
mon Hoſtler, and that the Plaintiff was lodg'd with him, during which 
time he ought to be protected by the Hoſtler, by which the Plaintiff re. 
cover'd his Principal and 4os. Damages by Award, which ſeems to be 
- Coſts, becauſe he anſwer'd tor himſelt, his Servants, his Chambers, and 
his Stables; And the Plaintiff pray'd Capias ad Satisfaciend becanſe the 
Defendant came by Capias. Per Knivet, you ſhall not have it, for he; 
not charged of his own Act, but by the Law; by which they pray d Elegit of 
tbe Land which he had when he firſt in came to anſwer, which was the 
other Term, and could not have it, but Day of the Plea pleaded. Br, 

Action ſur le Caſe, pl. 86. cites 42 Aſſ. 17. | | 
2. Treſpaſs againſt an Hoſtler by Cuſtom of the Realm, where he 
counted that his Servant was lodg'd there, and 3 of the Horſes of the Plain. 
tiff were flole &c. The Defendant pleaded that he was not a common Hi. 
ter, nor the Servant of the Plaintiff was not lodge there, but by Prayer, 
Priſt, and the other e contra. Br. Action ſur le Caſe, pl. 28. cites 2 H. 
Br. Action 3 3. Treſpaſs upon the Caſe againſt an Hoſtler, for Goods of the Plain- 
ſar le Caſe, tiff taken out of the Hoſtery, who ſaid that he deliver d the Key of the 
Tag cites Chamber to the Plaintiff, and he brought A. B. and C. D. with him, wh 
. carried away the Goods, The Plaintiff ſaid that the ſaid A. B. and C. D. 
; whom he brought into the Chamber, did not carry away &c, Per Newton, 
This is Negative pregnant, viz. that they did not take the Goods, and ano- 
ther that he did not bring them into the Chamber; therefore ſhall ſay that 
he did not bring them [into the Chamber] &c. or that they did not car- 
ry away his Goods. Quod nota. Br. Negativa, pl. 22. cites 22 H. 
| *.&. 8h 
Br, Action . And it is ſaid there, that to ſay that the Goods were not carried aw) 
2 Peau of the Defendant, is a good Plea, Br. Negativa, pl. 22. cites 

pl 8 cites . | 7 TY 

S. P Br. J. Treſpaſs upon the Cafe againſt a common Hoftler, and counted ac- 
Action ſur cordingly. The Defendant ſaid that they were not taken in Default of hin 
le Caſe, pl. nor of his Servants; and it was held negative pregnant, by which he ſaid 
59. eites S. C. hat the Plaintiff himſelf lodg'd a Perſon unknown with him in his Chan- 
ber in the Hoſtry, who carried away the Goods; abſque hoc that they wert 
carried away in Default of him or his Servants ; and yet held pregnant, by 
which he waved it, and ſaid that the Goods were not carried away out of bis 
Houſe Modo & Forma, prout &c. & fic ad Patriam. Br. Negativa, pl. 24 

cites 22 H. 6. 38. hs 
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0 4) Againſt an Hoſtler. Judgment '&c. 


1. TN Treſpaſs upon the Caſe againſt an Hoftler, for ill keeping of the 3 


1 I, , pl 
Goods in his Hoſtery, the Plaintiff recover'd, and pray d Ca. Sa. 1 
and was denied; for it 7s wot a Tort in the Defendant, but Lac hes. Br. 8. P. becauſe 


; J. 16. cites 42 E. 3. 11. be is not 
Execution, pl 16 4 5 charged by 


1 7. ci —— 8. P. Ibid. pl." 
ms Act, but by his Negligence and by the Law, Ibid. pl. 127. cites S. C. 8. Pl. 87. 
2 10 1 cites 42 Aſſ. 1. — Br. Elegit, pl. 17. cites 8. G 


2. In Caſe againſt an Inn-keeper for Goods loſt, the Plaintiff had gh * 

udgment; and it was aſſign'd for Error that the Judgment ought to 8. P does 

— deen Quod capiatur, and not in Miſericordia, according to the Pre- not appear: 
cedents Hill. 9 H. 7. Rot. 310. the old Book of Entries 377. which is a 
Capias; for this Action comprizes in itſelf a Contempt contra Legem 
&c. Sed non allocatur ; for it is not ſuch Contempt for which the King 
ſhall have a Fine, as it is in Actions which are contra Pacem. Cro. ]. 


224. pl. 4. Trin. 7 Jac. B. R. Beedle v. Morris. 


1 3 a. Ps | 4 » * * „ 


—gyLt 
. * 
— 


(G. 5) Remedy for Hoſtler againſt his Gueſt. 


I. Man was arraign'd of Felony, and it was found that he was a A Gueſt thay 
- Lodger in the Houſe of J. N. and went to his Bed, and aroſe in be guilty o 
the Night, and took a Carpet and two Sheets out of the Chamber, and put 22 | a 
them into the Hall to the Intent to ſteal them, and went to the Stable to Gee: T 
inquire for his Horſe, and the Hoſtler took him, and it was adjudg'd 'tis the lan- 


Felony. Br. Corone, pl. 107. cites 27 Aſſ. 39. | * dry 

| ion, an 
the 5 hath the bare Uſe of them. Arg. Show. 54. cites 27 Aſſiſe, pl. 34.———1 Salk. 388. S. P. 
in pl. 1. 


2. Tho an ee in London may, after long keeping, have the 
Horſe apprais d and ſell him, yet when he has in ſuch Caſe had him ap- 
prais d, he cannot juſtify the taking him to himſelf at the Price he was ap- 
prais'd at. Barnard, Rep. in B. R. 301. ſays it was ſo held by the Judge 
at Lent-Aſſiſes, Hill. 3 Geo. 2. 1729. 


See Tit. Inn and Innkeepers (B) 


jet 


1 _ ** 3 Fn —— 


(H) For keeping a Dog accuſtom'd to bite. [ And how 
the Action ſhall be brought. ] 


I. | is a good Writ and Declaration to ſay Quod defendens quen- And it is no 


am Canem ad Mordendum oves conſuetum ſcienter retinuit. mich- be 

out ſaying Quod retinuit quendam Canem ſciens Canem — 1 oy Defendant 

Mordendum oves conſuerum ; for this is Tantamount ; for the Word #7 bn 

center goes to all the precedent Matter, and the Kegiffer 111. 18 10 vice, vin 
Ooo accordingly, 


4.4 222 . 
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he all an- accordingly, and the old Book of Entries, Treſpaſs du Chien z. 


ſwer that be gy this is the conſtant Courſe of B. and within a Bear laſt paſt ad: 


2 * judg d good there, as was remember d by Juſtice Mallet. ich. 1 


or that zz was CAT. B. R. between Coteram and Davies. Adjudg d per Curiam, 
»ot His Dog. this being moved in Arreſt of Judgment, Intratur Trin. 16 Car, 
Quare inde, Rot. And the Court ſaid that-the * Sciens is not traverſable, bur 
1 1 Caſe, ought to be proved in Evidence; and fo in this Caſe, otherwiſe the 
pl. I Action does not lie. | 
28 H. 6.7.— | g ; 
Br. Negative, pl. z. cites S. C. Br. Traverſe per &c. pl. 20. cites 8 He -Cro. C. 487. pl. 14, 
Mich. 13 Car. B. R. Kinion v. Davis, S. P. and ſeems to be S. C. but ſays that upon reading the Decla- 
ha. 48 the Court held (abſente Brampſton) that it was not good; whereupon Rule was given that the 
Judgment be revers'd Niſi &c. In Caſe the Count was that the Defendant a certain Bitch accuſton't 
to bite Men, did knowingly retain and keep Sc. It was held by all the Court, that the Arcavingly ought to 
be referr'd to the Biting, or elſe it would be Surpluſage and idle; for one cannot be ſaid to have a Do 
or Bitch if he does not know it, and the (Knowingly) here is not traverſable. And by all the Cour 
Judgment was given for the Plaintiff; and they thought the Caſe of 28 H 6. 7. is expreſs in the Point, 
and the Record of the Caſe of Cockeram and Davis was produced in Court, expreſs in the Point that 
judgment ſhould befor the Plaintiſf; and that as to the Caſe in Cro. C. of Kinion v. Davis, they ſaid 
it was not upon any Debate, and the Rule for Judgment was Niſi; and that it was the Plaintiff's Neg. 
ligence not to make any Defence in ſo good a Cauſe. 2 Sid. 127. Hill. 1658. B. R. Cropper y, 
Matthews. | | 

* S. P. For it is no direct Allegat ion, but muſt be proved in Evidence on the General Iſſue; pet 
Cur. 4 Rep. 18. b. in pl. 14. Arg. [And ſee there (d) many Caſes referr'd to in the Margin.) 


I 


2. If my Dog kills your Sheep, and I fre/bly after tender you the Dy, 
you are without Remedy. F. N. B. 89. (B) in the new Notes there (þ) 
Cites J E. 3. Barr 290. Os 
And in Ac- 3, If a Man has a Dog that kills Sheep, the Maſter of the Dog beiug is. 
tion on the gant of ſuch Duality, the Maſter ſhall not be puniſh'd for this Killing; 


2 1 but if he has Notice of ſuch Quality, it is otherwiſe. D. 25. b. pl. 


ing, the 162. per Fitzherbert & Shelly J. Agreed Hill. 28 H. 8. Anon, 

Plaintiff was | | | 

compell'd by Anderſon Ch. J. to prove in Evidence that the Dog had uſed to kill Sheeh. Ibid. Marg. cites 

24 Eliz. Dogge v. Cook. Ibid. Marg. cites Ex Libro Magiſtri Noy a Caſe, Paſch. 19 E. 3. B. R. 

Rot, 10. Cronet v. Morgan, S. P. ; 5 
Note, to maintain Action for the biting of Defendant's Dog, it muſt be proved that he nem his Dog 

to be ſed to bite; but one Inſtance is ſufficient in that Caſe. 12 Mod. 555. Trin. 13 W. 3. Anon. 


4. If a Man's Dog runs at Sheep and kills them, and it is not with his 
Conſenr, there no Action will lie; but otherwiſe if with his Conſent, 

Het. 171. Trin. 7 Car. C. B. Baker v. Webberley. 
S. C. cited 5. Action upon the Caſe, for that he kept a Maſtiff, ſciens that he was 
Arg. Lord Aſſuetus ad Mordendum porcos, which Maſtiff bit the Plaintiff*s Sow great 
A Rep. with Pig, ſo as ſhe died of the Biting. It was faid the Declaration was 
Th not good; for that Ad Mordendum porcos aſſuetus is not good; for it is 
proper for a Dog only to hunt, and not to kill Swine. Reſolved the 
Action did well lie; for it is not lawtul to keep Dogs to bite and kill 
Swine. Adjudg'd for the Plaintiff. Cro, C. 254. pl. 5. Paſch. 8 Car. 
B. R. Boulron v. Banks. | 
6. If one keeps a Dog accuſtom d to bite Sheep &c. and he knows it, and 
notwithſtanding he keeps the Dog ſtill, and afterwards the Dog bites 4 
Horſe, this ſhall be actionable, not withſtanding that the Precedents art al 
of the ſame Species ; becauſe the Owner, after Notice of the firit Miſchiet, 
ought to have deitroy'd or hinder'd him from doing any more Hurt; per 
Powell J. Ld. Raym. Rep. 110. Mich. 8 W. 3. Arg. in Caſe of fen- 

kins v. Turner. 

* Ld. Raym. », In Caſe the Count was, That the Defendant quendam Canem Mali/- 
oe ſum * [Anglice, a Mongrel Maſtiff ] valde ferocem, and did let him go un- 
W. z. S C. muzzled in the publick Street Oc. ſo that pro defectu Cure of the Defendant, 
but nothing the Plaintiff was bit and worried as he was peaceably going 1 * - 
RL 5 ES  Bulinels 


* 
1 


\,. Maſon v. Keeling. 


1 
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Buſineſs in ſuch a Street. And another Count was, That Defendant mention'd 


knew the Dog ad Mordendum afſſuetus. The Defendant demurr'd to the & fuch ad 


firſt Count, and pleaded Not Guilty to the 2d. Gould J. thought that "ray Ch. J. 


this being a Mongrel, and laid to be Valde Ferox, this muſt be an in- and Turton, 
nate and not an accidental F ierceneſs, and to maintain this Iſſue they J. held the 
muſt give a natural Fierceneſs in Evidence. Holt Ch. J. held, that if it f eclaration 
had been ſaid that the Defendant knew the Dog to be ferox, he thould think | 1 


; : of ſhewi 
it well enough; that the Law takes notice that a Dog is not of a fierce thar Deen. 


Nature, but rather the contrary; and the Preſumption is againſt the dant knew 
Plaintiff, it not being imaginable that a Man would keep a fierce Dog che Dog was 
in his Family wittingly. And Judgment for the Defendant by Holt and fierce ; for 


. : th l 
Turton, Gould mutante Opinionem ſuam. 12 Mod. 332. Mich. 11 W. — Diffe- 
| | rence between 


; | | Florſes and 
Oxen, in which a Man bas a valuable Property, and which are not ſo familiar to Mankind, = Dogs; 


The Owner ought to confine the former, and take all reaſonable Caution that they do no Miſchief, 
otherwiſe an Action lies againſt him ; but otherwiſe it is of Dogs, before he has Notice of ſome miſ- 
chievous Quality. But Gould J. thought the Declaration good, becauſe the averring the Dog was 
fierce made the Owner liable, Bur adjornatur; and afterwards the Parties agreed, and no Judgment 
was given. 


8. If A. has a Dog uſed to bite &c. and he knows it, and he gives it to 
B. who is conuſant of this Duality, it the Dog bites, an Action will lie 
againſt B. otherwiſe if B. had not been conuſant of this Quality; Per 
Holt Ch. J. Ld. Raym. Rep. 608. Mich. 12 W. 3. Arg. in the Caſe of 
Maſon v. Keeling, 


(H. 2) Actions for Miſchief by Beaſts, or other Crea- 
tures. And who ſhall anſwer the ſame. 


; YF a Man has an unruly Horſe in his Stable, and leaves open the 
1 Stable-Door, whereby the Horſe gets forth and does Miſchief, an 


Action lies againſt the Maſter ; per Wild J. Vent. 295. Trin. 28 Car. 


1 


2. If one has kept a tame Fox, which gets looſe and grows wild, he 
that kept him betore ſhall nor anſwer for the Damage he doth atter he 
hath loſt him, and he hath reſum'd his wild Nature; per Twiſden |. 
Vent. 295. in Caſe of Mitchel v. Alleſtree. i 

3. Treſpaſs Quare Vi & Armis clauſum fregit, & equum ſuum cuſto- 
divit tam negligenter ut equrus fregit clauſum & momordit equas querentis, 
per quod they were ſpoil'd and died. Verdict pro querente, and Judg- 
ment was ſtaid becauſe he did not ſay ſcienter cuſtodivit equum. Freem. 

Rep. 534- pl. 722. Paſch. 1681. C. B. Sketchet v. Eltham. | 35 
4. The Plaintiff declared that the Defendant kept a Bull that uſed to 3 Salk, 12. 
run at Men; but did not ſay ſciens or ſcienter &. This was held naught 8. G—— 

after a Verdict ; for the Action lies not, unleſs the Maſter knows of this * > 
Quality; and he cannot intend it was proved at the Trial, for the Plain- * K 1 
tilt need not prove more than is in his Declaration. 2 Salk. 662. pl. 1. 109. & ibid. 


Paſch. 8 W. 3. C. B. Buxendin v. Sharp. us 1 

| DE: owel] J. 
3 Lutw. 90. Bayntine v. Sharp, S. C. held accordingly, and ſo Judgment 205 ar- 
reſted. 5 | 


5. The Plaintiff declar'd that the Defendant kept a Boar ad Mordend. 3 Salk. 13. 
Animalia conſuet', and knew of this Habit, and that the Boar did bite &c. S. C. accord- 
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Id. Raym. This was held good after Verdict, tho' it was objected that theſe Ani. 
Rep. 19 mals may be Frogs or Mice &c. For we mult intend there was Proof of 


23 N biting ſuch Animals as will ſupport the Action, otherwiſe the Judge and 


biting a Jury would not have concurr'd in this Verdict, whereby the Plaiutiff 
Mare of the recovers Damages; and as to another Objection, viz. Thar the Defendant 


P r cannot know what Animals he is to defend againſt, it was anſwer'd that 
oa we OY Evidence can be given of killing any Animals but what he has 


and Judg- Knowledge of. 2 Salk. 662. pl. 2. Mich. 8 W. 3. C. B. Jenkins v. 
ment was Turner. - 1 


given for the | | 

Plaintiff Powel J. ſaid the Fact was that the Boar had bit a Child before, of which the Defendant had 
Notice, and afterwards bir the Plaintiff's Mare, and that it ſeems the Plaintiff ſhould have ſhgwn par- 
ticularly what Miſchief the Boar had done before, and that upon a Demurrer it would have been ill for 
want thereof; but this now is aided by Verdict. At the End of this Report it is ſaid, Note, Tho' this 
Caſe was ſeveral times argued, yet Treby Ch. 1 did not give his Opinion, the Judgment being given by 
Powel J. in his Abſence.— 12 Mod. 335. Mich. 11 W. 3. Holt Ch. J. ſaid he did not doubt, but if it 
were generally laid that the Dog was wſed to bite Animalia, and the Defendant knew it, it will be enouch 
to charge him for biting Sheep &c. And by Animalia ſhall not be intended Frogs or Mice, but ſuch ig 
which the Plaintiff has Property. 6 | | 


6. There is a Difference between Beaſts that are feræ nature, as Lions 
and 'T'ygers, which a Man mult always keep up at his Peril, and Beaſts 
that are manſuetæ nature, and break thro? the Tameneſs of their Nature, 
ſuch as Oxen and Horſes : In the latter Caſe an Action lies, if the Owner 
has had Notice of the Quality of the Beaſt; but in the former Caſe an 
Action lies without ſuch Notice. 2 Ld. Raym. 1583. Per Ld. Ch.] 
Mich. 4 Geo. 2. B. R. in delivering the Opinion of rne Court. 


IE 


—_—. 


__ 


_ 2 (I) Upon a f Trover and Converſion. Who ſhall hare 


+ There is a Trover and Converſion. 


a Trover in 
Fat, and a 
Trover in 


Law. When 1. I Fa + common Carrier has Goods deliver'd to him to carry to a 
— certain Place, and a Stranger takes them out of his Pol 
, ſeſſion, and converts them to his own uſe, an Action of Trover and 
YR Converſion lies for the Carrier (“) againſt him; for he had a Special 
are bail d Property in the Soods, and is to make Satisfaction for them to the 
_— Dwner, Trin. 15 Car, at Guild-hall, upon Evidence in ſuch Action 


in Lau; but CIED per Brampt. Ch. J. between f Godwin and Richaraſon, upon 


when ove. A Trial there, upon Not Sullty pleaded, 


per Inventionem, this is a Trover in Fact; per Coke Ch. J. 2 Bulſt. 313. Hill. 12 Jac. Arg. 


+ He may have Trover or Treſpaſs at his Election; per Cur, Mod. 31. in pl. 55. Mich. 21 &:: 
Car, 8. LB. nt ooh” 8 | 
+ S. C. cited Lev. 282. 


2. If a Feme Covert bails Goods to a Man, and after fhe takes him to Ba- 
ron, and he dies, the Feme ſhall not have Action of Bailment; tor the 
Bailment was diſcharg'd by the Intermarriage ; but ſhe may declare upon 

ad a Trover. Quod nota. Per Fineux. Br. Bailment, pl. 6. cites 21 Hl. 


7. 29. | 2s | | 
Cro. E. 819. 3. A. ſold too Load of Wood to B. to be taken of his Trees at the Aſſigi- 
— — — ment of 4. After wards A. ſells to C. 100 Load to be taken at his Pleaſurt. 
* 4 B. athgns his Intereſt to D. The Vendor aſſigns Trees, C. takes them awa), 


Eliz. B. 4 and D. recover'd in an Action of Trover. Noy 32. Baſſet v. Baynard. 
1.3 8. 2 a) 


Adh ag U accordingly.— Mo. 691. pl. 955. Maynard v. Baſſet, S. C. adjudg'd accordingly in B. - 
| | | an 


ö 
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BY Grm'd in the Exchequer Chamber,——; Rep. 24. b. Sir Tho. Palmer's 8. C. adjudg'd in B. R. 
accordingly : 


4 A Sheriff took Goods in Execution, and the Defendant took them away 
from him, he may have Trover for them. See Tit. Sheriff (V) pl. 2. 

5. Where Goods are baiFd to A. to deliver over to B. if A. afterwards 
refuſes to deliver them over, and converts them to his own Uſe, he is 
liable to an Action of Trover not only by him who firſt delivered them, 
but alſo by him to whom they were to be delivered; for tho' he never 
had the Poſſeſſion of the Goods, yet the Converſion of them is a Wrong 
done to him; and therefore an Action of Trover brought by him is well 
brought; Per Cur. and Judgment accordingly, Bulſt. Mich. 8 Jac. 
Flewellin v. Rave. | 2 | 

6. If a Leſſee of a Manor ſeiſes a Heriot without Right to it, and the Lord 
of the Manor brings Trover and Converſion for it, yer if the Property does 
not appertain to the Lord he cannot maintain the Action; for the Defen- 
dant had the /t Poſſyſron. Winch 46. 57. Glouceſter (Biſhop) v. 


ood. 

7. A. Lord of a Manor made a Leaſe to P. of all Coal-mines open, or to be 
found in his ſaid Manor for 99 Tears rendring Rent, and died. B. his Son 
and Heir entred upon 4a _— held by F. N. for Life, and there opened a 
new Pit, and digged Coals, and converted them to his own Uſe ; 
whereupon P. brought Trover. And Per Cur. neither P. nor the Leſ- 
ſee of the Coal-mines, nor both together, could enter on the Copyhold 
during the Life of the Copyholder, wichout being Treſpaſſers; but 
when once the Coals are diggea, be it by whom it will, they belong to the 
Leſſee of the Coal-mines, and he may have an Action of Trover tor 
them. Jo. 243 Trin. 77-5 B. a 1 55 NE Mecp | 
8. A. was Tenant for Life, without Impeachment of Waſte, exoepting vo- See 4 Rep 
luntary Waſte, the . ion to B. — B. ſold Timber trees e 9. the 62. Ke 3 
Land to W. A. cut them down, and ſold them to 8. Whether W. the lakenden's 
Bargainee of B. can have Trover againſt the Vendee of A. who Wag ſtill © 
living, was the Queſtion. It was argued he could not; for tho B. the © 
Reverſioner had a general Property in them, yet he has no Authority to 
ſell during the Lite of A. the Tenant for Life; and if fo, his Bargainee 
has no Intereſt to maintain Trover. Cro. Car. 274. pl. 11. Mich. 8 
Car. B. R. Waller v. Sands. = . „ 

9. Meer Poſſeſſion ſuffices to maintain Trover; Per Cur. Her. 167. Poſſeſſon 
Patch. ) Car. C. B. in Caſe of Green v. Brooker and Greenſtead. 5 : 
good Cauſe to maintain an Action in general, viz. Treſpaſs, but not Trover for many Pleas will 
ſerve in Treſpaſs which will not ſerve in Trover ; Per Doderidge J. 2 Bulſt. 135. Mich. 11 Jac— 


Executor may bring Trover without an actual Poſſeſſion, and that by Reaſon of the Property. Sce 
Lat. 214. Mich. 30 Car. Hudſon v. Hudſon, 


Io. The Commiſſioners of Bankrupts may have Action of Trover, if they S. P. ac- 


did actally ſeiſe any Goods of the Bankrupt, as they might by Law ; Fordingly 
Per Twiſden J. Mod. 31. Hill. 21 & 22 Car. 2. Arg. 4 a 7 „ 
| | | 589. in pl. 3. 

It. Trover by Aſignees of Commilſioners of Bankrupts ; but afterwards Trover by 


the Plaintiff was nonſuited, becauſe he could not prove that the Party the Aſſignee 
: 7 of Gommiſ- 
was a Bankrupt before an Execution executed at the Suit of another for 133 


thoſe Goods. 2 Lev. 113. Mich. 26 Car. 2. B. R. Nelthorp v. Dor- Hantrapts 


rington. againſt the 
5 . ; . | efendant, 

who pretends to have ſeiſed the Goods for Rent. Before Holt Ch. J. at the Sitting in Middleſex. Comb. 

453. Trin. 9 W. 3. B. R. Meggot v. Watſon Note, The Commiſſion muſt be ſhew'd, and the 


Aſſignee muſt prove an Act of Bankruptcy as well as the Aſſignment by the Commiſſioners; and Prima 


_ it ſhall be intenced that the Aſſigument was executed at the Time it bears Date. Comb. 453. ug 
upra, | | 


P pP 12. Three 


bt 
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1 


11. Three Foi ntenants were of Goods ; two of them brought Trover; and 
becauſe the Defendant pleaded Not guilty recover d Damages tor 2 Parts; 
but the Defendant might have pleaded in Abatement ot the Writ for ſo 
much. 2 Lev. 113. Mich. 26 Car. 2. B. R. Nelthorp v. Dorrington. 
12. One Part-0wner of a Ship may have Trover for the whole Ship 


Per Holt Ch. J. Comb. 367. ſaid it was fo adjudged in Lord Halles 


Time, upon a Writ of Error of a Judgment at Cheſter, which was re- 

vers'd, and a new Judgment given for the Plaintiff for that very Reaſon, 
And in the principal Caſe Trover being brought by rhe ſurviving Parr. 

owner for a Ship which had been ſeiſed by Order of King Charles 2. 
Holt Ch. J. ſaid the Order was illegal, and the Subject muſt take Care 
how he executes it at his Peril. And the Jury found tor the Plaintiff, 
and gave him above 2600 I. Damages. Paſch. 8 W. 3. B. R. Dockwray 
v. Dickenſon. | : 

13. A. finds Goods of B. and refuſes to deliver them to him, his Re- 
medy is 'Trover ; and if C. happens to get them, A. may maintain Trover 
againſt him, but he ſhall have but one Satisfaction; but after A. has re- 
cover'd againſt C. B. may maintain Trover againſt A. Per Holt Ch.]. 
12 Mod. 602. Anon. N 


5 — 
tt * * — 
— — * * 


(K }- [ Trover and Converſion. | F or what Things 
| it lies. 


* Godb. 2 1e. 1. Rover and Converſton lies of Money, though it is not in 2 
1 Bag, becaule the Thing itlelk is not to be recover d, but On- 
40. Clarks mages for it. Mich. 3 Jac. B. R. ſaid to have been often adjudg d. 
e, S. C. Mich. 12 Jac, B. R. 1/aac aud Clerk, Hill. 13 Jac. B. R. between 


and S.P. #* Wood and Dr. Sutcliff adjudg d, and admitted upon a Writ of Er- 


_ ror, Pill. 9 Jac, B. per Curiam. Trin. 17 Tac. between Sir Thomas 
See Roll Temple and Sims, fot 100 l. of Money number d in a Bag. 
Rep. 59. pl. wa 5 | | | 
5 = 126. pl. 9. S. C.—2 Bulft. 306. S. C.— Mo, $41. pl. 1136. S. C. where the Count was of Money 
in a Bag; but in arguing the Caſe it was ſaid Roll Rep. 59. that Monies in or out of a Bag are all one, 
and that Trover and Converſion will lie for Money out of a Bag, quod fuit conceſſum; per Haughton 
& Coke, who ſaid that it is common Experience. | | 
Roll Rep. 293. pl. 8. S. C. & S. P. admitted. 3 Bulſt. 150. S. C. & S. P. ſeems to be admitted. 
—Cro. J. 439. pl. 12. S. C. but S. P. does not appear. — Ow. 13 1. Hall v. Wood, 8. P. not adjudg d, 
but ſaid by Warburton, that if the Money were loft in the View of a 3d Perfon, upon ſuch Trover the 
Action will lie, becauſe there it may be proved that it was the Plaintiff s Money, and Walmſley 
reed. Cro. E. $41. pl. 19. Trin. 43 Eliz. B. R. Hall v. Dean & Wood, S. C. adjudg'd for the 
Plaintiff. S. P. Roll Rep. 132. cites Paſch. 24 Eliz. in the Exchequer. Wilkins's Ge 
S. P.-held accordingly, Cro. 71 


818. 819. pl. 12, Paſch. 43 Eliz. B. R. Draycot v. Piot. — Cre. E. 870. 
Pl. 6. S. P. agreed, —It was ruled by Roll Ch. J. that Trover lies for Money deliver'd by the Plain. 
tit himſelf to the Defendant to keep, tho not in Bags; both which Points he faid had been doubted 
and reſolved. All. 91. Mich. 24 Car. B. R. Davis v. Dyos.— Error of a Judgment in Trover for 
190 l. in Pecuniis numeratis, was aſſign d that Trover would not lie for Money out of Bags; but all the 
uſtices and Barons agreed, that it being found by a Jury that he converted the Plaintiff 's Money, the 
laintiff had good Cauſe of Action, and afhrm'd the udgment ; and faid it lies as well out of a Bag = 
of . Which cannot be known. Cro. C. 89. pl. 11. Mich. 3 Car. C. B. Kinaſton v. Moore. 
: 2 it. Maſter and Servant, (M. 2) pk 4. Holyday v. Hix. — See Tit. Money, (B) pl. 3 


2. [So] Trover and Converfion lies of 401. of Money number d in 
a Box, Without ſay ing that the Box was ſeal'd or lock d, as the Aſe 1s 
im Replevin, Pill. 15 Car. B. R. between fury and N abefel, 
$4 adjudg d iu a Yrit of Error upon a Judgment in Briſtol, and the 
firſt Judgment affirm'd accordingly, Fntr, Tr. 15 Car. Rot. 59! 

| | 3. QUILL 


Trove 


RE 


„ 
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z. Trover and Converſion lies of an Obligation. JÞ, 14 Car, B. R, Contra by 3 
between $1ddowne and Miller. Adjudg d per Curtam in a Yrit of 2 8 * 
Error. 54. Mich. 
2 | 3 | 41 42 

1 C. B. Watſon v. Smith. But S. g. admitted that the Action lies. Cro. J. 637. pl. 7. Paſch. 20 
rn K Upchard v. Tatam. S. P. admitted accordingly. Ero. C. 262. pl. $. Trin. 8 Car. B. R. 
F v. Chambers. Goldsb. 89. 8 19. Paſch. 30 Eliz. S. P. admitted accordingly. See 2 
Bulſt 313. per Coke Ch. J. Arg. rover de ſcripto ſuo Obligatorio per quod obligatus fuit cuidam 

F md held good on Motion in Arreſt of Judgment; for it might be piven to the Plaintiff, and ir 
Mall be ſo intended, and then it was Scriptum ſuum ; and there is no Abſurdity, tho' it was made by 
him to another, this being a Deſcription only of the Deed. 2 Salk. 654. pl. 1. Mich. 9 W. 3. C. B. 
Arnold v. Jeffreyſon. Ld. Raym. Rep. 275. S. C. 3 and that any Stranger may maintain 
Trover for a Bond upon a Special Property by Bailment, as well as the Obligee himſeIt. 
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0 Trover and Converſion lies of a4 Hawk without alleging it Cro. * 545. 
44 becauſe it is feræ naturæ, whereof he had no Property. pl 10. S. C 


ones and 


15 Car. B. B. between Sir Martin Lifter and Hone, per Cüriam Berkley in- 
4 but the Court doubted whether tt was not 4 5 a Ver- clin'd * 
dict for the Plaintiff, by which it Was tound that he was polleſs'd of the Declara- 
ft as of his proper Goods, as is alleg d in the Declaration and — my 64 
note this was a Ramage Hawk, and it 1s alleg'd that he loſt it out of Jones, f. 


his Poſſeſſion, and ſo the Property gone. gue ig 
| it go 

enough, becauſe it is aided by the Allegation that he was poſſeſs'd of it ut de Bonis eh and that 
the Beladen knowing it to be his Hawk converted her &c. and that it differ'd from Sir Richard 
Fines's Caſe, in D. 306. cited ; for there tho' the Exception was taken to the Count that it was ex- 
preſsly alleg'd that the Hawk was reclaim d, yet it does not appear but that the Count there was held 

ood enough ; but becauſe the Defendant's Plea in that Caſe was held good, it was adjudg'd againſt the 
Plaintiff, not for the Inſufficiency of the Count, but upon Demurrer upon the Plea in Bar, which was 
held ſufficient. Afterwards the principal Caſe was moved again, but the Court being always divided 
in Opinion, the Plaintiff for Expedition conſented that Judgment be enter'd againſt him, and brought 
a new Action. — Mar. 12. pl. 32. S. C. ſays that all the Juſtices, except the Ch. J. who was abſent, did 
agree very ſtrongly that Judgment ſhould be ſtaid, and io it was. ro. C. 19. pl. 11. Mich. 1 Car. 
8 B. the Caſe of Fines v. Spencer, was cited per Cur. and diſtinguiſh'd that Caſe, being a Trover and 
Converſion from an Action of Treſpaſs for ſtriking and killing bis Hawk, which laſt he only can have 
who has the Poſſeſſion; whereas the former lies not but of a Hawk reclaim'd, and which may be known 

by her Varvels, Bells, or ſome other Mark, whereby Notice can be taken of her Owner. 
z 3 Lev. 336. cites the Caſe of Liſter v. Home. 


5. Trover and Converſion lies of a Spaniel-Dog; for he is re⸗ 
claim d. Between Pells and Leman, abjttdg'd in B. upon a Detnur- 
rer. See Hob. Rep. Caſe 363. between Pe/es and Leman, and a 
Writ ok Error brought in B. R. where no Dpinton was given in it; 
but it was reverſed tor another Reaton, vtz. for want of an Origi⸗ 
nal, Intr. Tr. 14 Car. B. N. Rot. 7. 

6. A Wager was laid about the Quantity of Yards in a Velvet Cloak, 
and the Stakes were depoſited in the Hands of J. S. The Winner 
brought Trover ns J. S. for the Money, and judgment niſi for the 
TIO. Cro. E. 870. pl. 6, Hill. 44 Eli B. R. Ledeſham v. Lu- 

ram. 

J. The Feme loft 40 1. of her Husband's Money at Cards; the Baron 
ſhall recover this again in an Action of Trover againſt the Gametter. Sid. 

122, cites It as adjudg'd Trin. 6 Jac. Rot. 1717. Rey v. Stephens. 

8. Ir lies for a Parrdt, becauſe it is Merchandize, and va uable. Cro. 

J. 262. Mich. 8 Jac. B. R. in pl. 25. 1 8 | 

9. It lies for x00 Musk-cats, and 60 Monkeys, tho* not ſhewn that Bulſt. 95. 
they were rame, or reclaimed, for they are Merchandize, and valuable, 3 accord= 
And adjudged tor the Plaintifl. Cro. J. 262. pl. 25. Mich. 8 Jac. B. R. 5 Aeg: 
Grymes v. Shack. 3 5 

9. It lies pro uno fulcro lecti, for that may be underſtdod of all the Fur- jenk. 270. 


niture of a Bed. 10 Rep. 130. Mich. 11 lac. B. R. Osborn's Cafe. 4 8 
| ©, CEE 
Arg. Hard. 41. 


1 In 
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10. In Trover and Converſion of a Wine Licence, it was objected that x 

Record cannot be converted. Sed non allocatur ; for the Word Letters Pa. 

tents here ſignify the Exemplification of them under the Broad Seal; and ſo 

it is intended in common Parlance. Hard. 111. pl. 3. Paſch. 1658. in 

the Exchequer, Jones v. Winkworth. 

12. Trover lies for an Eſtray witbout an actual Seiſure ; Per Twiſden] 

2 Keb. 589. in pl. 5. Hill. 21 & 22 Car. 2. | 
3 Keb. 785. 13. Trover will lie for a Negro; for they are bought and ſold as 
35. 8. C. Merchandize; and Judgment niſi &c. 2 Lev. 201. Trin. 29 Car. 2. 
ſays it ws B. R. Butts v. Penny. 1 


in Trover 

for 10 Ne- e : | | 
groes and a half, and Judgment for the Plaintiff, Niſi &c,———FPreem. Rep. 452. pl. 616, Trin. 167. 

Anon. ſeems to be S8. C. and ſays it was held per Cur. that tho* by the Law with us, a Man cannot 
have an abſolute Property in the Body of another, yet the Cuſtom of India concerning Buying and Selling 

being found, a Trover and Converſion would lie well enough —Ld. Raym. Rep. 147. cites it as adjudg'd 

that Trover will lie for a Negroe Boy, Hill. 5 W. & M. Gelly v. Cleve. 3 Lev. 336. 337. Arg 

ſays it has been adjudg'd accordingly.— — And 5 Mod. 187. Arg. cites it accordingly.— But by Hoſt 

Ch. J. contra. Ld. Raym. Rep. 147. Hill. 8 & 9g W. 3. in Caſe of Chamberlain v. Harvey, Arg. 

See Tir, Ne- 


w 


It does not lie. 2 Salk. 666. pl. 2. Mich. 4 Ann. B. R. Smith v. Gould. 
groe (A) 8 5 | 


18. If Goods are condemned and proclaim'd by the Court as 1 the 
Property is alter'd ſo as no Action of Treſpaſs or Trover, will lie by the 
Proprietor againſt the Perſon that ſeizes them. Ray m. 336. Mich. zi 

. COP Car. 2. in the Exchequer Ekins v. Smith. ö 
19. As an Encouragement to the Building of Ships, being of that uni. 
verſal Advantage to the Publick in point of Trade and Commerce, to 
contrive and veſt the Owners Propriety in them, both by the Common 
Laws of this Realm, and the Maritime Laws, it is provided that in 
Caſe a Ship be taken away, or the Owners diſpotieſt, they may maintain 
an Action of Trover and Converſion for an 8th, a 16th, or any other Pan 

or Share of the ſame, 2 Molloy 220. cap. 1. 

20. If a Ship be taten away, or the Owners diſpoſſeſt, they may main- 
tain an Action of Trover and Converſion for an 1 5 or ſlæteent h Part of 
the ſame, as well by the Common Laws of this Kingdom as the Lay 
Marine, and they need not join with the reſt ot their Owners. 2 Molloy 


226. cap. 1. ; | | ; 
Bs fr was ruled at a Trial at Niſi Prius by Holt Ch. J. Paſch. 6 M. 
& M. that where A. purchaſed the Intereft of a Leaſe jor Tears, and the 
Writings where left in the Hands Fl B. an Attorney, to draw an Aſſignment 
of it; B. drew it, and it was ſealed, but B. refuſed to deliver it until A. pail 
for it, upon which A. brought Trover againſt B. for the Deed. Thar the 
Action well lay, becauſe B. might have an Action for what he deſerved, 
but he cannot detain for it. Lord Raym. Rep. 738. Anon. 

22. Trover was brought of 500 Pieces of Ends of Deal Boards. It was 
objected that this was of uncertain Signification; but per Powel, this 
; : being a particular Term of Art among the Houſe and Shop-Joiners, and 
enerally underſtood by Workmen, is a proper Denomination for all 
ſhort Pieces; and adjudg'd good. 11 Mod. 66. pl. 6. Mich. 4 Ann. B. R. 

Knight v. Barker. tus 
23. Trover was brought for S. S. Stock transferr'd to the Defendant by 
one that perſonated the Plaintiff, and the Ch. J. directed the Jury to find 
for the Plaintiff. 8 Mod. 9. Mich. ) Geo. 1. at Niſi Prius in C. B. Monk 
v. DM F 9 | 72 | a 
24. In Trover for a certain ©Ouantity of Barley, it appear'd upon the 
plaitttiff 's own Evidence, that the 1 Was liver d by the Plaintif 
to the Defendant zo be made into Malt; upon which Judge Page declared 
that Trover would not lie for the Barley, becauſe it was deliver'd for an- 
other Purpoſe, viz. to be made into Malt; and that it would not lie 101 


the Malt, becauſe it did not appear that any Tender was made of the Mo- 
| | | ney 
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ts fi makin the Barley into Malt. Accordingly the Plaintiff was 
_—— rd, Rep. in B. R. 471. Hill. 4 4 2, Lent Affiſes. 
Adams v. Hutton. ay 


— 


(LI) In what Caſes it lies. What ſhall be ſaid a 


Converſion. 


a Man takes my Horſe and rides him, and after redelivers him s. P. and 
: Fes 1 yet J may have this Action againſt him, for this is a upon Special 
Converſion, and the Re-delivery is not any Bar of the Action, but Pemurrer 
ſhall be only a Yittgation of Damages, Trin. 38 El. B. C. per Cu- Jus farin. 
riam, in the Counteſs of Rutland 8 Cale. | Plainif 
| . Niſi, becauſe 
it amounts only to the Genera] Iſſue. 2 Keb 405 pl. 20. Mich. 20 Car. 2. B. R. Denny v. Terry. 
S. C. Ibid. pl. 437. pl. 86. and Judgment for the Plaintiff, Niſi &c. ; | 

If one comes into my Cloſe, and tales my Horſe and rides him, it is a Converſion. Per Holt Ch. J. 6 

Mod. 212. Trin. 3 Ann. Arg. 


2. Ik a Pan finds my Goods, and knows them to be my Goods, 

and 90 refuſes and denies to deliver them ta me this is a Converſion ray E495, 
in Law; Mich. 38 & 39 El. B. B. detween Eaſton and Newman, per all the Ju- 
Curiam, which intratur Hill, 3) Cl. B. B. Rot. 460. forthe Denial fices ab- 
makes him a Creſpaſler ab initio, for this ſhews his Intention to pant hel. 


5 ham held it 
have been ſo ab mitio. was a Con- 
verſion by the Denial only; but it being afterwards moved again, Popham held it to be No Conver- 
ſion. Et adjornatur. Goldsb. 152. pl. 79. Eaſt v. Newman S. C. adjornatur 8. C. cited by 
Doderidge f. and grounded his Opinion in the principal Caſe thegg upon it. 2 Bulſt. 310. Hill. 12 
„ & cited Roll Rep. 131. And it was faid at the Bar, and by Coke Ch. J. that they had the Re- 
port of the Caſe in which the Court was divided; but it was afterwards adjudg'd as alleg d. And Coke 
ſaid the Reaſon of the 2 who held the Denier a Converſion, was its making him a Treſpaſſer ab Initio 
which he ſaid could not be Law it being only Non Feaſance, and they came to them before by lawful 
Trover._—S. C. cited by Doderidge J. Mo. 841. pl. 1136. rt | 

If one finds my Goods, and refuſes to deliver them to me, an Action on the Caſe lies againſt him, tho 
he converts them not to his own Uſe. Per Roll Ch. J. Sti. 353. Mich. 1652. Anon. 

It he refuſes to deltver them to the Owner, till he knows him to be the Owner, it is no Converſion, if he 
keeps them for him. Per Coke Ch. J. 2 Bulſt. 312. in Caſe of Iſaac v. Clerk. cites 2 R. 3. 15. 


3. Ik deliver Goods or Money to another, and afterwards he de- Mo: 841. pl. 
pies to render them to me upon my Demand of them, pet this is not any 1136. S. C. 


Converſion, but only Evidence of a Converſion, inalmuch as he be Money, 


was deliver'd 


came to them by my own. Delivery, Y. 12 Jac. B. R. between 4 a Pledge 
1/aac and Clark Yubitatur, | | for the Re- 
4 5 | Ry ; delivery of 
Goods taken in Execution on certain Conditions, which were not perform'd, nor the Goods re-deli- 
ver'd ; and it was agreed by all, that when Money is deliver'd as a Pledge, it is a Special Bailment, 
and Denial in ſuch Caſe is no Converſion. — Godb. 210. pl 299. S. C. but S. P. does not appear. 
Roll Rep. 5 8. C. adjornatur. 126. S. C argu'd by the Court, but differ'd in Opinion as to this Point. 
——2 Bulſt. 306. S. C. and S. P. debated before by the Court, and adjudg'd that the Plaintiff had no juſt 
Cauſe of Action.. C. cited 2 Mod. 245. | „„ 
If I deliver my Goods to B. to keep; and I requeſt them, and B. denies the Delivery of them, an Action 
of Trover lies, but not without a Denial. Brownl. 12. Hill, 9 Jac. Anon. | „ 
Harris ſaid that it was the common Experience, that the Detainment of Goods from an Owner after 
N is allow'd for a ſufficient Evidence to maintain a Converſion, And per Hobart Ch. J. tho' le- 
85 it were not a Converſion; yet in that Caſe it was reaſonable to allow it for an Evidence to prove a 
nyerſion. Becauſe if you have Goods of mine lawfully by Finding or Hailment, yet when I require 
them of you, you can no longer lawfully hold them; and therefore when you ſtill detain them from me, 
it argues, that you claim them as your own, and ſo uſe them. Hob. 187. pl. 266. Mich. 11 Jac. in Caſe 
of Agar v. Liſle —— Hutt. 10. S. C. but if it be found ſpecially, it ſhall not be adjudged a Converſion. 
Tho' a Demand and Denial be Evidence of a Converfion, and ſufficient Inducement to a Jury to find a 


2 w that of itſelf is not a Converſion. 2 Show. 5 9. pl. 176. Hill. 33 & 34 Car. 2. B. R. 
Aa FN 


— — 
——_—_ 
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But per Holt Ch. J. the very Denial of Goods to him that Right, has, is an actual Converſion, ang 
not only an Evidence of it, as has been holden ; bor. Ah t is a Conyerſion but aſſuming upon one's ſe 8 
Property and Right of diſpoſint another's Goods ; and he that takes on himſelf to detain anpther's 00ds 
from him without Cauſe, takes on himſelf the Right of diſpoſing of them; ſo the taking and carrying 
away another's Goods is a Converſion. 6 Mod. 212. Trin. 3 Ann. B. R. in Caſe of Baldwin . 


Cole. 


4 If J deliver Goods to a common Carrier to carry to ſuch a 
Fel . Place, and after the Goods are ſtole from the Carrier, this is no Con. 


I verfion in che Carrier (gas to charge him in a Trover and Conver⸗ 
See (C) pl. 1 | | . 
1.8. P. (ion, but an Action upon the Caſe lies againit him as a Carrier upon 
by Hale Ch. the Cuſtom of the Realm, to carry Goods lately and to deliver them 
_ 4. and Wild ag he is appointed. Mich. 14 Car. B. R. between @rge and Wibury, 
3 Conver per Curtam, in Arreſt of Judgment, 3 
on where | EL CER | 
the Goods are ſtolen, or got away by a Cheat; but Eyidence muſt be of fome Act of his own; for hi; 
bare Deliver over by a Token 1s no Conyenſion, but Trover hes againſt the Bailee, and Demand after 
the Goods deliver d over is no Converſion. But Twiſden J. ſaid and affirm'd at the Bar, as common in 
ES to have Trover againſt the Carrier. 3 Keb. 422. pl. 18. Hill. 26 Car. 2. B. R. Starkie y 
__ | en” — 
Trover does not lie againſt a common Carrier G5 Negligence, as for loſing a Box; but it does for an ay 
Ton „as if he breaks it open to take out the Goods, or ſell them; per Cur. 7 W. 3. B. R. For if the 
hing appears to have been really loſt by Negligence, a Denial is no Evidence of a Converſion; butif 
that does not appear, or if the Carrier had it in his Cuſtody when he denied to deliver it, that is god 
l of a Converſion; per Trevor Ch. J. 2 Salk. 655. pl. 4. Trin. 3 Ann. at Niſi Prius at 
Guildhall. „ 5 | a 5 
It Goods are deliver d to 4 Carrier, and he does not deliyer them according to the Direction given 
him, upon Demand of the Goods from him, and Refuſal by him to deliver them, Trover lies againſt 


1 


him; or an Action upon the Caſe lies againſt him pon the Gyſtom. But if the Goods be deliver d to a Her- 
vanf of the Carrier, or to his M. arebouſe-keeper, and they are not deliver d &c. an Action of Trover does 

7 withour an aCtual Converſion by him. Ryled by Holt Ch. J. upon 
Trial at Niſi Prius at Hertford, 4 Aug. 1 Ann. 2 Ld. Raym. Rep. 792. Tayler v. 


F. If the King's Purveyor takes Beds, and appoints the King's Ser. 
vants to lie in "> this is not any Converſion. Mich. 13 Jac. B. 
per. Warberton, Alt Action of Trover lies when a Pan finds Goods 
7 I). 0. 22. : 
* Jo. 443, 6. An Action of Trover and Converſion for Goods lies agaizf 
I. 4. S. C. Baron and Feme, ſuppoſing by the Declaration that they converted then 
fays der to the Uſe of the Baton ; iht the Feme may þe a Treſpaſer and nw 
iyen to tay Convert Goods to the ſe of her Baron, or to the uſe of a Stranger, 
etre, though ſhe cannot convert them to her own Ul, the being a Feu 
ar. 2 pl. Covert, Mich. 13 Car. B. R. between Granger and Meader, at 
24-5 ©. 5%- zudged this being moved in Arreſt of Judgment. Bur in an fl 
Mar. 82. tion of Trover and Converſion againſt Baron and Feme, if the Le. 
pl 134 Claration be that they converted to their own Ule, thts is not Good, ht: 
eben cauſe the Feme cannot convert Goods to her own Uſe, Mich, :; 
whe «6 Car. B. B. in the Cale of Granger and Meader, agreed per Curiam 
fays the Ju- Mich. 5 Car: B. B. between * Hodges and Sampſon, adjudged upon 
xy found the bop ADuiLe in Arreſt of Jupgment, after they hap given Jupgment 
eeme Not Once e contra; Jntr” Hill, 14 Rot. 114. P, 1649, between + Call 
e 00 ond hig Wife, and Hole ; ADJUDRED in a Brit of Error upon a Judg⸗ 
at tne "$70 | ; . 
Zourt held mant a : where the Converſion . 23 5 —— 
that this and another Perſon to their own Ule, but IS now reverted, per Curiam; 
gy n Intr Palch. 23 Car. B. R. Rot, 25. 
made good by the Verdict. 1 : 
© 7 Sty. 115. Trin. 24 Car. S. C. and the Judgment in C. B. reverſed Niſi &c.—— Ibid. 126, Trin. 
24 Car. Gallop v. Chaſe, S. C. The Caſe was moved again, and Judgment reverſed. 


Cro. G 494 +. In Trover and Converſion againſt Baron and Feme, ſuppol. 
— Ferry ing that the Feme converted to the Uſe of herſelf and Husband, this 
Bill. 25 Gar. Is not good ; becauſe the Feme cannot convert to her own ule, Pil. 
B. R. and 14 Cat. B. R. between 0400 and Perry, ajudg'd in a Mrit of Err: 
the Judg- upon a Judgment in Barleborrow, but reverſed for this Caule; = 


- 
* 


9 


Joſes them caſually he ſhall not be charged after. Br. Detinue de biens, 


89 * . ” „ 
. . þ 


td. an. A tt Dm neo 


— . — CC HH 


—_—_— —— 
—— 
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Tem. 13 Car. Not. 402. the Feme being found Guilty by Derdict ; mene in 


| rough re- 
Hunifry, Rot. 1202. _— - 
; ob 6 CO ing 7. — 

, 254. pl. 5. Paſch. 8 Car. B. R. Rhemes v. Humphreys, S. C. adjudg'd for the Defendants. 
_* Sod 1 Feme, (U) pl. 1. S. C. and the Notes there. 1 | 

Trover againſt Husband and Wife, and declared of a Converſion by the Wife N the Coverture; 
and Per Cur. the Action is well brought; for by Jones J. tho' ſhe cannot make a Contract for Goods 
during her Coverture, yet ſhe may convert them. Noy 79. Newman v. Cheyney.——Lat. 126. Paſch. 
2 Car. S. C. accordingly by 3 Juſtices, but Crew Ch. J. ſpoke doubrfully. 


and fo it was adzudged, Trin. 17 Car. B. R. between * Remes and Marlebo- . 


g. Where a Man finds my Goods he is chargeable to me into whoſeſoever If A. takes 
Hands # Goods ſhall come after. Brooke makes a Quære; for he ſays, it ©94s from 


ſeems that if he impairs or Bails them over he ſhall be charged; bur if he 1 
Wards come 


| | | of B. by buy- 
ing or otherwiſe, and he converts them to his Uſe, B ſhall not be charged to me without a — 


' mand made of them unto him, and à Detention afterwards, Clayt. 57. 58 pl. 99. before Berkley J. in 


Holdworth's Caſe. | | 

He that finds Goods muſt anſwer for them to him that has the Property, and if he delivers them over 
to any one but the right Owner, he ſhall be charged for them; per Coke Ch. J. 2 Bulſt. 312. in Caſe 
of Ifaac v. Clerk, cites 2 R. 3. 15. | | . | 

If A. takes Goods from J. F. and B. takes them from A. J. S. may have Treſpaſs or Trover againſt 
either A. or B. at his Election; tho the Opinion in Cro. is, that J. ſhall not have Treſpaſs againſt B. 
Sid. 438. pl. 3. Hill. 21 & 22 Car. B. R. in a Nota there. again 


9. An Action of Trover and Converſion was brought for Oats &c. and 
the Caſe upon Proof was, that certain Treſpaſſors had taken theſe Oats from 


the Plaintiff, and brought them to the Mill to make into Oatmeal; and the 


Plaintiff came to the Miller before any thing done, and demanded the Oats 
as his, and forbad him to proceed to make them into Oatmeal ; bur the 
Miller did proceed tor all that, and made it into Oatmeal ; and the Judge 
directed this to be a Converſion in the Miller, and directed the Jury 
accordingly, tho' it was urged by the Counſel of the Defendant, that a 
Miller was a publick Officer, and did but his Duty in this Caſe. Clayt. 
57. pl. 99. before Berkley J. 1638. Holdſworth's Caſe. | 

10. To prove the Converſion it was offer'd, that the Plaintiff did de- 
mand Satisfaction for the Corn; and *rwas ruled good Evidence, the De- 
mand being to the Party himſelf, who took this Corn, tho' the Corn it- 
ſelf was not demanded, but Satisfaction. Clayr. 122. pl. 114. before 
Germin J. 1647. Rookby's Caſe. ES. 

11. A. puts Beaſts to agiſt wich B. and after the Time expired A. de- In Trover 
mands his Cattle of B. and cannot have them delivered. It was holden of; Kine, a 
here in this Action, Which was Trover, and Converſion brought by A. _ Ver- 
that this Action doth not lie, becauſe the Defendant came to them by fager 


found, 
the Plaintiff's own Delivery. Clayt. 127. pl. 227. before Germin ]. =yY 9 4 
1647. Walker's Caſe. f poſſeſs d of 


| | | | thoſe 5 Kine, 
and put them to Paſturage with the Defendant, and agreed to pay him 12 d. for every Cow weekly, 3 long 
as they remained with him at Paſture ; and that afterwards B. ſold them to the Plaintiff, and he required 
them of the Defendant, who refuſed to deliver them to the Plaintiff, unleſs he <vould pay for the Paſturage 
of them for the Time that they had been with him, «<vhich amounted to 101. Afterwards one F. paying 
him the ſaid 10 l. by the Appcintment of B. be delivered the Beaſts to F. Jones and Croke (abſentibus cæ- 
teris Juſticiariis) conceived, . that this Denial upon Demand, and Delivery of them to F. was a Con- 
verſion, and that he may not dergin the Cattle againſt the Buyer, until the 10 l. be paid, but muſt have 
his Action againſt B. who put them to Paſturage. Cro. C. 271. pl. 7. Mich. 8 Car. B. R. Chapman 
v. Allen. And it is not like to the Caſes of an Inn- leeper or Taylor ; they may retain the Hofe or 
Garment delivered them, until they be ſatisfied ; but not when one receives Horſes or Kine, or other 
Cattle, to Paſturage, paying for them a weekly Sum, unleſs there be ſuch an Agreement betwixt them, 


2 *. Rule was given that Judgment ſhould be enter'd for the Plaintift, Cro. Cad. 27 1. Chap- 
man v. Allen. 5 | | 


12. In Trover and Converſion of Butter, the Count was that it was S. P. ard 
impair'd by negligent Keeping; bur Per tor. Cur. if a Man comes to 8. C. Cro. 
Goods 
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E. 219. pl. 6. Goods by Trover, he is not bound to keep them fo ſafely as he who 
So if he of comes to. them by Bailment. Per Walmſley, it a Man finds my Gar. 
Purpoſe ments, and ſuffers them 7v be eaten with Moths by the negligent keeping 


* of them, no Action lies; but if he weareth them, it is otherwiſe, for the 


fnds Paper, wearing is a Converſion. 1 Le. 224. pl. 305. Mich. 32 & 33 Eliz. C. B. 
and yt Mulgrave v. Ogdem, or Walgrave v. Ogden. „ f 
into the W a- | | 

che th: but for negligent Keeping no Law puniſheth him.—Ow. 141. Moſgrave v. Agden, S. C. ac. 
cordingly. if one finds a Horſe, and gives him no Suftenance, no Action on the Caſe lies; Per tot. 
Cur. Ceo. E. 219. pl. 6. But per Coke Ch. J. if a Man finds Goods, an Action on the Caſe lies for 
his ill and negligent Keeping of them, but no Trover or Converſion, becauſe ic is but a Non-feaſance ; 
Per Coke Ch. J. 2 Bulſt. 312, Hill. 12 Jac. B. R. Iſaac v. Clerk. 


+ 


Cro. E. $24. 13. Trover. The Defendant's Bailiff ſeiſed the Plaintiff's Beaſts for an 
pl. 25. Paſch. Heriot, whereas there was none due ; whereunto the Detendant agreed, 
43 Elia. and converted them. It was argued, that ir was in the Plaintiff's Elec. 
8 _ tion, whether he will admit himſelf to be out of Poſſeſſion, or not; tor 
vided. be might have had a Replevin, if he would; and that in this Action the 
Trover is not traverſable, but the Converſion. And reſol ved he had 
Election to bring rover, or Treſpaſs, at his Pleaſure. And by 3 Juſtices 
againit Daniel adjudged for the Plaintiff. Cro. J. 50. pl. 21. Mich. 2 
| Jac. C. B. Biſhop v. Montague (Viſcounteſs.) i Cut 
Mo. 757. pl. 14. Trover againſt a Sheriff, who ſeiſed the Plaintiff's Goods by a Ui. 
1045. Adyn fa, to the Value of the Debt, and paid Part of it; and the Goods not being 
E 82 ola, nor the Writ return d, he was diſc harg d of his Office, and then ſold the 
| Judged the Reſidue without q Writ of Venditioni exponas. Adjudged that the Sale was 
Sale was good; and judgment for the Detendant. Cro. J. 73. pl. 2. Trin. 3 
w_ nc, BK. Ayre v. Aden.” „ | 
el. . . _ | 
cre, ton it was adjudged by Popham, Fenner, and Yelverton (Gawdy being abſem) that the Sale 
was not good ——2 Saund. 47. pl. 5. cites S. C. and ſays it was adjudged as reported in Mo. and Cro, 
J. contrary to the Report in Yelverton ; and the Roll of it is in Paſch. 44 Eliz. Rot. 318. EE 
If the Sheriff upon an Extent for the King againſt A. ſeiſes the Goods of B. B. cannot have Trover 
apainſt the Sheriff, becauſe by the Seiſure the Property veſted in the King. Ruled by Holt Ch. J. at 
the Summer-Aſſiſes at Warwick 1699. 11 W. 3. Ld. Raym. Rep. 736. The King v. Woodward. 


oy 137. 15. A Hat-band ſet with Pearls and Diamonds was pawn'd, and the 
$ my Money lent was tender d. Upon Refuſal to deliver it, Trover lies, 
K 2. tho* Pawnee had the Poſſeſſion by law ful Delivery, and not by Trover. 
8. C. accord- Cro. J. 244. pl, 2. Trin 8 Jac. B. R. Ratcliff v. Davis. 

ingly. | 5 

Tele. 178. S. C. accordingly. 


16. Intermeddling with Goods, which is not juſtifiable, is a Converſion. 

Yelv. 194. Mich. 8 Jac. B. R. in Caſe of Gomerſale v. Medgare. 
Hutt. 10. 17. It a Man does a Thing which is allowable by Law, it is no Con- 
S. C. and verſion, as to diſtrain Cattle, or impound them ; but if he work them it is 


e Brownl. 5. Mich. 11 Jac. Agar v. Liſle. 
It a Diſtreſs | 


for Rent be lawfully taken, it is no Converſion at all; but otherwiſe it is if not lawfully taken; Per 
Cur. Yelv. 10. Mich. 44 & 45 Eliz. B. R. in Salter's Caſe. Cro. E. 901. pl. 5. Salter v. Butler. 
8. C. Noy 46. S. C. and that putting Beaſts into a Pound overt is no Converſion; for they are in 
the Cuſtody of the Law. 80 of Driving Cattle by Virtue of a Replevin ; for at that Time they are in 
Cuſtodia Legis, and the Law at ſuch Time preſerves them fo, that no Property can be chang'd, and 
conſequently there can be no Converſion; Per Cur. 2 Mod. 244. Trin. 29 Car. 2. C. B. in Caſe of 
Mires v. Solebay. | £ | 


8. C. cited 18. T. had Timber inthe Land of H. and T. came to H. and demanded 10 
2. „9 have his. Timber, and H. denied it. T. brought Trover; and it was 
e J. who ruled to be no Converſion, becauſe it was in an open Field, and fo appear- 


fal e 2. ed chat there Was no Converſion; cited by Haughton J. as 8 
| thorpe's 
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thorpe's Caſe ; and Coke Ch. J. and Doderidge J. faid it was rul'd to greed that 


be no Evidence to prove a Converſion; and that the Jury was directed on ; and 
accordingly. Roll Rep. 60. Trin. 12 Jac. that ſo it 


| would be of 

| EB OE 1 5 2 ps WEED a gow of 
Lead demanded, and denied, if it be found lying there ſtill after the Denier, it ſhall be no Conver- 
ſion; but where it 1s alto ether uncertain, and cannot appear that he made any Converfion, but only a 
Venier, there it is good vidence to the Jurys and Direction to the Court (if other Matter does not 
appear to the contrary) that this is a Converſion. S. C. and 8 P. cited Per Haughton. Roll Rep, 
131, Tee pl. 3. and the Notes there. S. P. cited accordingly Per Cur. Trin. 29 Car. 2. C. 9. 


2 Mod. 245. 


16. There is no Converſion of a Bond, unleſs it be cancelld, or the 
like, and without that the receiving the Money 1s not Evidence ; tor 
the Obligor may be forc'd to pay it again. Bur the proper Action is De- 
tinue. Roll Rep. 132. Hill. 12 Jac. B. R. in Iſack and Clerk's Caſe. 

19. If a Stranger enters my Cloſe, and cuts my Trees, and carries them 
away, I may have Trover, altho' that after the cutting, and before the 
carrying away, I could not claim them, and there was #o a&Fual Poſſeſ- 
fron in me. Noy 125. Sir James Skidnes v. Huſon. 

20. It lies for Goods found and converted, tho’ they come afterwards 
to the Hands of the Perſon who loſt them. Sty. 261. Paſch. 1651. B. R. 
Gower's Cale. | | | 

22. Adjudged that where in Trover and Converſion an aFual Taking 
is given in Evidence, 1t is good enough, without proving a Demand and 
Refuſal ; As taking my Hat off my Head is an actual Converſion. But 
if it came by Trover, there muſt be an actual Demand &c. Sid. 264. pl. 
15. Trin. 17 Car. 2. B. R. in Bruen and Roe's Caſe | Ns 

23. A Servant ſhall not be charg'd in Trover for taking Goods by the 
Command of his Maſter. 2 Mod. 242. Trin. 29 Car. 2. C. B. Mires v. 
Solebay. 5 *** By 

22, Denial by an Inn-keeper to deliver a-Horſe in his Hands, is no Con- 
verſion, nor Evidence of a Converſion, unleſs the Plaintiff tenders in par- 
ticular what the Horſe has eat out, and the Jury is to judge if it be ſuf- 
ficient, 2 Show. 161. pl. 148. Paſch. 33 Car. 2. B. R. Anon. 

23. A Bank-bill was payable to A. or Bearer. A. gave it to B. B loſt it. 
C. found it, and aſfſign'd it over to D. for valuable Conſideration. D. went 
zo the Bank, and got a new Bill in his own Name. A. brought Trover 
againſt D. for the former Bill; and ruled by Holt Ch. J. at Guildhall, 
1698. that an Action did not lie againſt D. becauſe he had it for valua- 
ble Conſideration, Ex Relatione m'ri Daly. Ld. Raym. Rep. 138. 
Anon. f FMS. | 
24. A Captain contratted with Seamen to go a Voyage, and after he had 
got them on board he would not pay them according to Agreement ; upon 
which they demanded their Goods, which he refuſed, if they did not fay 
till he had ſearch'd*for them, which he refuſed to do then; and this was 
held good Evidence of a Converſion, 12 Mod. 344. Mich. 11 W. z. 


Anon, 


25. An Executor ſeveral Years before had left Goods in the Houſe by 
Conſent of the Heir, who uſed them after; and within 6 Years of the 
Action brought the Executor demands the Goods, and the Heir refuſed 
to let him have them; whereupon rover was brought, and the Statute 
of Limitations pleaded. Per Cur. The Uſer with Conſent, before the De- 
mand, was no Converſion or Evidence of it; and the Demand being 


within 6 Years, the 3 which enſued it, and is the only Evidence 
a 


of a Converſion in rhe ſe, wes within 6 Years; and it a Trover be 


before 6 Years, and a Converſion after, the Statute cannot be pleaded. 

7 Mod. 99. Mich. 1 Ann. B. R. Mountague v. Sandwich. 
28. In Trover at Niſi Prius, upon Evidence the Caſe was this: A Car- 
pemter ſent bis Servant to work for Hire to the Olieen's Yard, and having 
KIT | 


been 


m Be. A. 4 


3. 
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been there ſome time, when he would go no more, the Surveyor of th; 
Work would not let him have his Tools, pretending a Uſage to detain Tools 
to enforce Workmen to continue till the Queen's Work was done; and 2 
Demand and Refuſal being proved at one Time, and a Tender and Re. 
fuſal after, per Holt Ch. J. if the Plaintiff had received them upon the 
Tender, notwithſtanding the Action would have lain upon the former 
Converſion, and the having of the Goods atter would go only in Miri. 
gation of Damages; and he made no Account of the pretended Uſage, 
6 Mod. 212. Trin. 3 Ann. B. R. Baldwin v. Cole. | 

29. And Holt Ch. J. compar'd it to the Doctrine among the Army, 
That if a Trooper brings his Horſe into the Service, the Property thereof 
was immediately alter'd and veſted in the Queen, which he had already 
condemn'd. 6 Mod. 212. Trin. 3 Ann. B. R. in Caſe of Baldwin y 
Cole. | 


1 _ —_ — 4 * 


(L. 2) Againſt whom. 


1. CTION of 'Trover will lie by the Aſignee of one Partner, « 
| A Bankrupt, againſt the other; which was ruled at the Trial, and 
- gn now, 2 Keb. 750. pl. 3. Paſch. 23 Car. 2. B. R. Thomas y, 
By! =: 5 | 5 
f 4 Trover does not lie for a Bank-Bill payable to A. or Bearer, and 
oft by him, againſt one that afterwards comes to it for a valuable Conſadera- 
tian. Ruled by Holt Ch. J. at Guildhall, 1698. Ld. Raym. Rep. 138. 
Anon. DN | 5 
2 Salk. 441. 3. It was ruled by Holt Ch. J. at Guildhall, Mich. 10 W. 3. That 
pl. 2. S C. if A. being a Paunbroker, employs B. his Servant in the Way of his Trade, 
and B. upon a Pawn of Goods lends Money to C. and C. tenders the Money to 
B. at the Day, and demands the Goods. B. ſays that the Goods are fold; 
Trover will lie for C. againſt A. Ld. Raym. Rep. 138. Mich. 10 W. 3. 
before Holt Ch. J. at Guildhall. Jones v. Hart. . 

4. Trover was brought againſt the Book-keeper of a Carrier, for Goods 
deliver d to her in order to be ſent by the Waggon to London. It was inſiſted 
that the Action, being founded on a Torr, was well brought againſt her; 
but on the other Side it was faid, that it ſhould have been brought 

 againit the Carrier himſelf, and the Judge was of that Opinion; and 
accordingly the Plaintiff was nonſuited. 2 Barnard. Rep. in B. R. 234: 
Hill. 6 Geo. 2. 1732. Bury Aſſiſes. Harvey v. Syliard. | 


(L. 3) Writ and Declaration good in General. 


1. IN Trover for a Hawk, it was objected that the Plaintiff ought to 

have ſer forth that the Hawk was tame and reclaim'd ; but he 
having declar'd that he was poſſeſs'd Gc. ut de Bonis ſuis propriis, it Was 
_ well enough. D. 306. b. pl. 66. Mich, 13 & 14 Eliz. Fines* 


- 


2. In 


=: 
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2. In Trover and Converſion the Want of alleging a Place of Conver- S. P. and ſo 


fron (which is a Thing material) being alleg'd in Arreſt of Judgment, of the Time 


— 8 ; 4 0 
the Bill was abated Cro. E. 78. pl. 39. Mich. 29 & 30 Eliz. B. R. £5 8 
Hubbard's Caſe. whereof 
8 1 being al- 
leg'd, the Bill was abated. Cro. E. 97. 08. in pl. 15. cites it as adjudg'd in Leak's Caſe.— Goldsb, 
90. pl. 19. Paſch. 30 Eliz. cites Staynſham's Caſe in Trover of an Obligation. It was found that 
he had broken the Seals, and becauſe he did not ſhew the Time and Place of the Converſion he could 
never ger Judgment ; and in the principal Caſe the Juſtices were of the ſame Opinion, only Anderſon 
ſeem'd to doubt. 


3. The Place of the Trover was alleg d, but not 4 the Conver/jon ; but And the 
after Verdict Judgment was arreſted tor that Reaſon. Roll Rep. 132. Place of 


; . 
cited by Crooke as Mich. 26 & 27 Eliz. B. R. Matthew v. Stranſon. ney rp: * 

| : a ; found by the 
Jury for the Maintenance of the Action 2 Bulſ. 313. S. C. cited by Coke Ch. ]. D. 121. Marg. 


pl. 14. cites Mich. 37 & 38 Eliz. C. B. as adjudg d upon long Argument that in Trover the Converſion is 
not traverſable, and therefore need not allege Time or Place of Converſion, but may count that Primo 
Die Maii he was poſſeſſed of the ſaid Goods and loft them caſually, and that afterwards they came to the 
Hands of the Detondene, and he converted them. And ſays that ſo it was adjudg'd Mich. 22 Jac. B. R. 
and Trin. 15 Jac. B. R. Rot. 199. | ö 

The alleging a Place of Converſion is material, and the Want thereof being alleg'd in Arreſt of Judg- 
ment, the ill was abated Cro. E. 58. pl. 39. Mich. 29 & 30 Eliz. B. R. Hubbard's Caſe. 

But in Trover no other Place is to be expreſsd in the Declaration, but only that Place vhere the Goods 
came to the Defendant's Hands; per tot. Cur. clearly. Bulft. 206. Paſch, 10 Jac. Atkyns v. Wheeler, 


4. In Trover the Plaintiff ſhew'd that he was poſſe/s'd, and afterwards, Poph. 201. 
viz, tali Die loft them, and they came to the Hands of the Deſendant, cites S. P. 
where in Truth the Poſtea, viz. tali Die, was before the Time of the N 
Poſſeſſion. The Viz. is void, and the Declaration good. Lat. 20 1. cites TE wary 
Hill. 43 Eliz. Drake v. Young. e Loan — 


1 | me alm. 508, 
8. C. _ accordingly.—Cro. J. 428. pl. 3. S. C. adjudg'd aceordingly for the Plaintiff. Telmond 
v. Johnſon. | | | 


„ 


5. In Trover of Goods, the Declaration was that he was poſſeſs'd of 

ſuch Goods, ſthewing what they were in Specie, cum aliis Implementis ad 

Valentiam 34. and of other Parcels cum alits Neceſſariis; as alſo de ſuibus, 
ſetting not forth their Number, and Damages were intirely affeſs'd for 

all; but becauſe of this Uncertainty the Declaration was holden by the 

Court not to be good, and it was adjudg'd for the Defendant. Cro. E. 

81). pl. J. Paſch. 43 Eliz. B. R. Wood v. Smith, | 

8. Action upon the Caſe, that he delivered certain Wools to the Defen- Mo. 6 23. pl. 


dant to keep, and that he converted them to his own Uſe. Exception was 852. S. C. 


taken, becauſe he ſays not that he luſt them; and that the Converſion doth but S. P. 
not take away the Property, but he may have Detinue. But Per Cur. docs not ap- 


the Converſion takes away the Property, and it is an Offence for which * 


the Action lies; Per Gawdy and Fenner J. cæteris abſentibus, and ad- 
Judg'd tor the Plaintiff, Cro. E. 78 1. pl. 17. Mich. 42 & 43 Eliz. B. R. 
Gumbleton v. Grafton. 15 185 
7. In Trover, the Plaintiff as Adminiſtrator, declared of a Portal with 
Hinges, and of a Hand-mill, a brewing Lead, and a Waſh-fat. It was ob- 
{ed that theſe 'Things appear to be fixed to the Freehold. Sed non al- 
ocatur ; tor the Plaintiff having declared that he was poſſeſs'd of them 
ut de Bonis ſuis Propriis, it ſhall be intended they were ſever'd from the 
Freehold, the Defendant not having ſhewn the contrary. Cro. J. 129. 
pl. 2. Mich. 4 Jac. B. R. Wood v. Smith. | 
. Error ot a judgment in Tro ver de 300 Todis Lane, becauſe Todæ 
1s no Latin Word; but Judgment was given for the Plaintiff, and that 
Judgment affirm' d; for it is a tram'd Word to ſhew the Meaning of the 
Parties, and in the Regiſter there is Pipa Vini, & Barrella Cervi/iz. Cro. 
J. 307. Mich. 10 Jac. B. R. Cliſon v. Proctor. 5 
9. One 
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9. One may count upon a Devenerunt ad Manus generally, or ſpecially 
inventionem, but the latter is the better, viz. per inventionem; and 
this is the moſt certain and the better Count; Per Coke Ch. J. 2 Bulſt. 

313. Hill. 12 Jac. | | 
10. Trover and Converſion was brought againſt A. and B. A. pleads 
Not guilty, and that Iſſue is found againſt A. B. pleads, and traverſes 
abſque hoc, that he and A. converted &c. and that Iſſue is found for B. 
againſt the Plaintiff; yet it ſeemed to the Court that the Plaintiff ſhall 
have Judgment againſt A. upon the firſt Verdict; for although that the 
Declaration be, that they converted &c. yet that ſhall be intended joint- 
ly and ſeverally. And ſo the Opinion of the Court was againſt A. Noy 

144. Gee v. Long. | 

11. In Trover the Value of every particular Parcel ought to be ſhewn, be- 
caute the Judgment 18 conditional to recover the Thing itſel f, and it not, 
then Damage in Lieu thereof. By Ley Ch. J. and Doderidge J. 2 

Roll Rep. 447. Trin. 21 Jac. B. R. Goodwin v. Harwood. 
He needs 12. In Trover and Converſion of a Bond, which Defendant being re. 
not ſhew the quired ſuch a Day to deliver, he refuſed, and converted it to his own 
Day, becauſe Uſe. Exception was taken, becauſe no Date of the Bond was mentioned, 


— — 


4 i * nor the Day and Place of the Converſion alleged. Sed non allocatur; for 


Gant has eſ- it being loſt, he did not rg know the certain Dare of it; and if he 
loin'd it, and ſnould recite a Date, and miſrecite it, it might be a Failer of his Suit; 
he is not to and the denying to deliver it upon Requeſt, is a Converſion, and the 
_— * Aſſignment ot the Place were not material, and the Day, Year, and Place 
Damages. are thereby alleg'd, and is ſufficient ; and ſo a Judgment in C. B. affirn'd. 


AGES Cro. C. 262. pl. 8. Trin. 8 Car. B. R. Wilſon v. Chambers. 
Cro. J. 637. 
4. J. path 20 Jac. B. R. Upchard v. Tatam. | 


13. 'Trover &c. the Writ was, that ſuch a Day at A. in Com. F. ht 
was poſſeſſed of the Goods, and loſ# them, and the Defendant found and con- 
verted them; and in the Declaration he ſhew'd the Trover and Converſion to 
be apud A. prædict'. Exception was taken to the Writ, becauſe the Place 
of Converſion was not ſet forth. Bur adjudged by 2 Juſtices only in 
Court, that ſince the Poſſeſſion was ſuppoſed to be at A. the Loſs, Tro- 
ver, and Converſion being all join d with a Copulative, all ſhall be intend- 
ed at one Place, Cro. Car. 525. pl. 3. Hill. 10 Car. B. R. White 
Haulie. 

14. In Trover and Converſion of Letters Patents of a Wine Licence, 
Exception after Verdict was taken in Arreſt of Judgment, that the Plain- 
tiff id not allege that he was poſſeſs'd of them ut de Bonis Propriis. Sed non 
allocatur, after a Verdict. Beſides the Declaration does mention, that 
the Defendant knowing them to appertain to the Plaintiff, converted then; 
which implies as much.. And Judgment niſi &c. Hardr. 111. Paſch. 
1658. in the Exchequer, Jones v. Winkworth. 

15. In Trover for a Sword the Plaintiff declar'd that he was poſſeſs d it 
de Bonis Propriis, and that Defendant cepit eadem Bona. The Defendant 
demurr'd. Twiſden inclin'd that it was ill, as in F orgery of Falſe Deeds, 
and counts but of one; but Curia contra, and Judgment for the Plaintiff 
Niſi &c. 2 Keb. 188. pl. 20. Paſch. 19 Car. 2. C. B. Bird v. Watſon. 
16. In Trover the Plaintiff declared that he was polleſs'd de Bonis 8 
Catallis ſequenꝰ ut de Bonis & Catallis ſuis propriis, viz. de uno ſcripto 
Obligatorio, & de una Warrantia &c. The Defendant pleaded in Abate- 
ment that the Bond and Warrant were not Chattels; and upon a De- 
murrer it was inſiſted, that by a Gift of all his Goods and Chattels, 4 
Bond would paſs. And to this Opinion the Court inclined. 4 Mod. 150. 
Mich. 4 W. & M. in B. R. Cook v. Baſinger. | 


17. Error 


"um 
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* _ _ _ * 


— 


Py 


E 


17. Error out of C. B. on Trover againſt ten, wherein the Plaintiff de- 
clared of 4 Finding by ten, and a Converſion by nine, and Judgment 
againſt all ten; Per Cur. The Converſion is the Gift of the Action; for 
it a Man find Goods, it is lawful for him to take them, wheretore it muſt 
be certainly Error; but it you can ger it amended in the Common Pleas, 
we will get it amended here. 12 Mod. 101. Mich. 8 W. 3. B. R. Ful- 

r v. Smith. ; . | 
2 18. In Trover the Plaintiff had a Verdict; and it was moved in Ar- 
reſt of Judgment, that the Declaration was ill, becauſe the Conver/jor 
was laid on a Day certain in Michaelmas Term, and the Declaration was 
general, as of that very Term, without a Day certain; as Memorandum, 
that on ſuch a Day &c. and theretore it muſt relate to the firſt Day of 
chat Term; and it fo, then this Action was brought before the Plaintiff 
had any Cauſe of Action, becauſe it was brought as the firſt Day of the 
Term; and the Converſion, which is the Foundation of the Action, was 
laid in the Declaration to be after the Term began; but Per Holt Ch. ]. 
it is well enough, if the Bill was filed after the Cauſe of Action accrued ; 
for there was no Action depending till that very Time, and the fil ing the 
Bill was on a Day certain, 3 Sal k. 9. Sawen v. Hulbert. 


(L.4) Declaration good. In Reſpe& of the Certainty 
| therein of Things. 


1. Rover and Converſion of tex Cheſts and Coffers, without ſbewing 

_ How many Cheſts and How many Coffers. Exception was taken 
for the Uncertainty ; but Gawdy and Fenner J. cæteris abſentibus, held 
them all one; but if they ſhould be ſaid to be difin# Things, it would 
be ill. Cro. E. 818. pl. 12. Paſch. 43 Eliz. B. R. Draycot v. Piotr. 

2. Trover of ſuch and ſuch Goods (ſpecifying them) cum aliis Imple- g, in Trover 
mentis ad Valentiam 3 l. without thewing what they were, and of other inter alia de 
Parcels (ſpecifying them particularly) cum aliis Neceſſariis, but ſays not duobus albis 
what; and {that he was poſſeſs'd de ſuibus, without mentioning their Nodis & 
Number, The Court held it ill for the Uncertainty Pro Implementis & — POPE 


2 ” - "oli 5 f 
Neceſſariis and gave Judgment for the Defendant. Cro. E. 817. pl. 7. ter Verdict 
Paſch. 43 Eliz. B. R. Wood v. Smith. | Judgment 
| | 8 was ſtaid for 
a : | | | the Uncer. 
wy; it not appearing what or how many they were. 2 Lev. $5. Paſch. 25 Car. 2. B. R. Miller v. 
reen. | 
So in Trover of ſevera] particular Goods, & aliis Utenſiliis 2 Implements; After Verdict and 
intire Damages, Judgment was ftaid for the Uncertainty of aliis Ut 
are. 3 Lev. 18. Paſch. 33 Car. 2. C. B. Blackhouſe v. Moore. 


3. Trover de una Parcella Piſcium Anglice Lings, but becauſe he did Trover for 
not allege what Parcel, it was held to be ill. Cro. E. 865. pl. 46. Mich. , Parcels of 
43 & 44 Eliz. in Cam. Scacc. Gramvell v. Rhobotham. e F 


ringer. It 
5 ; : was objected 
that the Word Parcel is uncertain, and that it conſiſts of many Things in Number, and ſo 6 Parcels 
cannot be applied to 6 Porringers; but had it been 6 Pieces it had been better, rho' that is alſo uticer- 
tain. Roll Ch. J. inclin'd it was well enough; for tho* the Words are not ſo proper, yet the Deſcrip- 
yon , good enough. And Judgment for the Plaintiff, Niſi &c. Sty. 199. Mich. 1649. Graves v. 
e. | N | 


Trover of 20 Pieces five Parcellis Lieni was held well enough, and Piece or Parcel are ſynonimous, 
Keb. 508. pl. 75. Paſch 15 Car 2. B. K. Shepherd v. Loyd. But Trover of a Parcel of Wares is 
uncertain, tho" Parcel of Cloth is well enough; per Cur. Sid. 508. pl. 55. Paſch. 15 Car. 2. B. R. in Caſe 
of Shepherd y. Loyd, A re 


811 Trover 


enſiliis, quot, quanta vel qualia they i 
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| Trover for.6 P arcels of Lead was held good, notwithſtanding the Uncertainty, and the Plaintiff hag 
Judgment. Vent. 106. Arg. cites it as 21 Car. 1. B. R. Green v. Green.——— But the Court held this 


to be a ſtrange Caſe, Vent. 106.——S. C. cited Freem. Rep. 442. in pl. 598. as held naught. 
'Trover de quadam Parcella Fili is certain enough; per Cur. Lev. 303. Mich. 22 Car. 2. B. R Arg 
or 


— 


But where it was de quadam:Parcella Linte a, and Verdict for the Plaintiff, Judgment was ſtaid 
the Uncertainty. 2 Lev. 176. Mich. 28 Car. 2. B. R. Hicks v. Pendarvis. Freem. Rep. 442 pl. 
598. S. C. accordingly. 1 | FT . 4 

Trover of a Parcel of Pack-tloths, Wrappers, and Cloths, was held certain enough; for the Word (Par. 
cel) in this Caſe only expreſſes one certain Ar and not ſeveral Things at large, in which Caſe it 
would not be good; as a Parrel of Bavkey, and a Parcel of Cume, has been held == and a Judgment 
in C. B. was oem, Barnard. Rep. in B. K. 65. Trin. 2 Geo. 2. Botamley v. Harriſon. . 


. 


Cro. E. 819. 4. In Trover, the Plaintiff declared that he was poſſeſſed of 3000 Cords 
pl. 14. Paſch. of Nod, but did not ſay Ut de Bonis ſuis propriis, and that atterwards the 
5} wget B. K. Defendant cordas ligni pred” cepit &c. without ſaying any particular lan. 
Maynard 11H), or Prædictas cordasligni; Nor did he allege that the Defendant 7; 
S. C. but S. P. & Armis cepit; After Judgment for the Plaintiff in B. R. the ſaid Omic. 
does not ap- ſions were aſſign'd for Error, but the Judgment was affirm'd in the Ex. 

* 2 SC chequer Chamber, for it thall be intended all the Cords of Wood before 
put S. P. docs mention'd; and likewiſe that theſe were his proper Goods. And that in 
not appear.— an Action on the Caſe for a Trover, the Plaintiff need not allege the 
5 Rep. 24. b. raking to be Vi & Armis. Moor 69 1. pl. 955. Hill. 36 Eliz. B. R. May. 


| a — nard v. Baſſet. 


S. P. does not appear. 


S. C. cited 5. Trover of a Library of Books was held good, without expreſſing 
by 7 1 what they were; for the ſetting them down particularly would make 
the Record too prolix. Vent. 114. cites 1 Jac. Emery's Caſe. 


8. | 
Hill. by Cle, Anon, S. P. held good, tho' not mention'd of what Language or on what Subject; for 
| Books are not Things of different Species, be they of what Language or Subject they will. —— Trove BE 
of Bocks in a Study, without ſaying How many, is good enough by the Addition of the Study. Sid. 98. 
per Cur. obiter. Agreed per Cur. that it will lie for a Library of Books. 7 Mod. 142. Hill. 1 
Ann. B. R. Sty. 358. in Caſe of Heath v. Udal, Arg. cites Trin. 10 Car. Bedingfield's Cav, ME 
8. P. adjudg'd good; and Roll Ch. J. admitted it to be ſo.——2 Keb. 765. pl. 41. S. P. per Cur. Arg 
but Trover de diverſis Libris 1s ill. | 3 | 


Palm. 393. 6. The Count was De tribus ponderibus Lane ad Valentiam 80 s. Aſier 
S. C. in to- Verdict it was mov'd that Pondus ſignifies any manner of Weight; 


12 and of that Opinion were Doderidge and Haughton J. (abſentibus alis) 
Lat. 216. but if he had ſaid Anglice 3 Weight of Wool, this is certain; and Judgment 

: Jermin cited ſtaid till the Plaintiff moves. 2 Roll Rep. 369. Mich. 21 Jac. E. R. 
2 4, - Lawrence v. Turner. | 


and that the Plaintiff could not have Judgment, and that he was of Counſel in that Caſe.—S. C. cited 

as held naught, becauſe it was without an Anglice. Arg. Sty 214. in the Caſe of Ernely v. Alſop, 

Trin. 1650. B. R. where the Count was De ducentibus ponderibus, Anglice Weight, Medicamenti An- 

glice Drugs, and Judgment for the Plaintiff, and that Judgment affirm'd. 8. P. but the Anglice of 

8 being wanting, the Judgment was revers d, Niſi &c. Sty. 247. Hill. 1650. Powell v. 
opkins. | 3 th | = 

v So Trover de duobus Ponderibus Caſei, Anglice 2 Weighs of Cheeſe, has been held good. Cited 
Vent. 211. | | 

. Trover de decem Ponderibus, Anglice Heights. Per Cut, In Trover, if the Jury can underſtand is 

it will be well enough; for Damages only are to be recover'd therein; ſecus in Detinue, where the 
Thing itſelf is to be recover'd. 12 Mod. 3. Mich. 2 W. & M. B. R. Hook v. Galloway. | 


Jo. 443. J. It will not lie for 2 Sheaves of Corn, becauſe of the Uncertainty, for 

| 4281 want of ſhewing what Corn it was. March. 60. pl. 94. Mich. 15 Car. 

does not Hodges v. Simplon. | 

appear, 8. Trover of Stockings, without ſaying of what Sort, is good; for 
were they Silk, or Woollen, or Worſted, they were but Stockings. 
Adjudg'd. Sty. 25. Paſch. 23 Car. B. R. Anon. 


g. If 


„ 


A. 


— te... — — 
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A. 


If there are uo proper Words to expreſs it by. but it is ſo deſcribd that | 
37 Jury may know what 1s meant by it, it is well enough; per Roll Ch. ]. 
Lat. 136. Mich. 24 Car. B. R. * 3 5 1 . 
10. It lies De decem Arboribus, tho' Exception was taken that Arbor S. C. cited 
i 8 a Tree growing. Styl. 235. Mich. 1650. B. R. Popham v. * 


3 bs robe "AFR | cannot b 
now intended ſuch as are growing. Keb. 508. pl. 75. per Cur. ot be 


11. Trover of 20 Beaſts, vis. Steers, Runts, and Heifers, without ſay- 8. C. cited 
ing what Number of each. Roll Ch. J. inclin'd that it was certain accordingly 
enough, and the Number may be averr'd, and the Cattle are all of one b Twiſden 


Kind. The Court would adviſe ; but afterwards order'd Judgment. J. N 


Niſi &c. Sty. 264. Paſch. 1651. B. R. Sawyer v. Ruſſel, decem Juven- 
2 ithout ſay ing how — one a d f the th tu ns. . 

d Heifers, without ſay in | ne and ot the other; Judgment was given for the 
Boe in C. B. but reverſed in 5 R. Vent. 317. Mich. 29 Car. 2. B. R. Davis v. 8 Keb. 
693. pl. 22. Mich. 28 Car. 2. B R. Price v. Davis, 8. C. that Juvenca is a proper Word for Both, and 
the Anglice void; but that it was agreed that Trover of ſo many Ovibus Matricibus & Vervicibus is ill, 
for not diſtinguiſhing. And ibid. 694. pl. 26. Wild J. cites the laſt Point as Trin. 24 Car. 2. Rot. 462. 
8. C. cited Vent. 317.—8. P. per Cur. 3 Keb. 253. Mich. 25 Car. 2. B. R. in pl. 83. accordingly. 
. C. cited 2 Sid. 174. 175. as held inſufficient. Trin. 1649. Stanton v. Lubcott. ä | 


12. Trover of a Beam, Scales, and Weights, was adjud Ed inſafficient, Eid. New- 
becauſe it did not appear what Weights ; per Nicholas J. 2 Sid. 172. dAigate Ch. J. 


cites it as Mich. 1652. Webb v. Wayſtone. — _ 
| eee ſo adjudg'd; 
but ſays it was upon another Reaſon, and that he himſelf was Counſel in it. Sty. 360. N 52. 


Webb v. Waſhborn, S. C. but no Judgment. S. P. ſaid to be not good, becauſe there may be more 
or leſs of the 8 uſed with the Scales, and therefore all together are uncertain as to the Quanti- 
ties or Weights of them, G. Hiſt. of C. B. 99. 


13. Trover of 3 Packs Linnen- Cloth, and other Goods, was held cer- 

tain enough. 2 Sid. 175. cited by Newdigate Ch. J. as Paſch. 1653. 

B. R. Harbott v. Lane. „ oY | | . 
14. Trover for 2 Pieces of Cloth, without ſay ing whether Linnen or But Troyer 

Woollen; this was alleg'd for Error, but over-ruled, and Judgment 9, 7 Pieces 


affirm'd Niſi &c. Sty. 419. Trin. 1654. B. R. Iles v. Windſor. 8 


out ſay ing 


How many Yards, is uncertain and ill. 2 Show. 423. pl. 396. Paſch. I Jac. 2. B. R. Haws v. 


Randall. 


15. Trover of 6 Tons was held void for Uncertainty ; for the Word So of Tubs 
ſignifies ſeveral Things, bur it is not certain what it ſignifies here; and of Water, 


1 that Nil capiat per Billam. Sty. 482. Trin. 1655. Clark v. ef ys 
itz- Williams. ſhe wing how 
much they 


contain, the Court inclin'd that it was uncertain, tho? it ſhall be underftood for the Fub and the Beer. 


But they all held that Trover will lie for a Caſe or Tub, becauſe it is an individual Thing. 75 Mod. 142. 
Hill. 1 Ann. B. R. in Caſe of Blainkeld v. Marſh. I Salk. 285. pl. 17. S. C. but S. P. does not 
appear. | | | | 


16. In Trover and Converſion of Letters Patents, it was objected that 
the Date of them is not ſpecified ; ſed non allocatur; becauſe there is ſuf- 

fictent Certainty without it; beſides the Date is upon Record. Harder. 
111. Paſch. 1658. in the Exchequer. Jones v. Winckworth., | 80 
17. Trover for 4 Curtains and Vallens was adjndg'd good, and ſhall be Trover for 
intended Curtains and Vallens for a Bed; per Newdigate & Hill; bur cem paribus 


* 


Nicholas e contra. 2 Sid. 174. Hill. 1659. B. R. Fecke v. Ward. 2 


& Velorum, 


; ; : : ; | Anglice Cur- 
tains and Valence, was objected to be uncertain ; but it was anſwer'd, that it ſhall be intended 10 Pair 


of Curtains and 10 Pair of Valence, and ſuch as uſually are Part of the Furniture of a Bed; and that 
in ſuch artificial Things it is ſufficient Deſeription to name them by the uſual Names, without ſhew- 


ing 


© 1 m ; 
2 q I 2 
* 22 os 8 


e , , . TT:: ons rn nn — 


— ——— — — — 
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ing the Quantity of Yards, or what Stuff they are made of; and 3 Juſtices being of that Opinion, they 
gave Judgment for the Plaintiff; tho Twiſden J. held totis Viribus e contra, by reaſon of the Caſe of 
Webb v. Waſhborn, where he ſaid that Trover of 4 Pair of Hangings was adjudg'd uncertain, 2 
Saund. 74. Paſch. 22 Car. 2. Tailor v. Wells, —— Mod. 46. pl. 101. S. C adjudg'd accordingly.— 
Sid: 445. pl. 3. 8. C. adjudg'd accordingly.———2 Kab. 623. pl. 18. S. C. ſays the Court agreed it to 
be uncertain according to Webb and Waſhborn's Caſe; but adjornatur.—— Ibid. 640. pl. 68. S. C. 
adjudg'd for the Plaintiff. 


18. Trover for 2 Pair of Pot-hooks So. and Hungers. After a Verdi& 
for the Plaintiff, ic was mov'd that Hangers was an equivocal Word; 
and tho' it was anſwered, that becauſe the Poot-liooks preceded the 
Hangers, it could not be intended any other than ſuch on which Por. 
hooks generally hang, yet the Court held it too uncertain; tor the Word 
does not immediately follow the Word Pot-hooks, but there are divers 
other mentioned between; and therefore Judgment was ſtaid. Raym. 
2. Mich. 12 Car. 2. B. R. Seaman v. Barns. 


0 


5 97 19. Trover for the Plants of a Granary, without mentioning any cer. 
8 F. does 


tain Number of them, was held certain enough, by Reaſon of the Words 
not appr. (of the Granary) otherwiſe had ir been of Planks generally. Sid. gg 
Keb 353. pl. 28. Mich. 14 Car. 2. B. R. Maihu v. Flower, SER 


421. 428. | 
488. S. C. but S. P. does not appear. 


8. C cited 20. Trover for a Billiard. table, Port, Sticks, and Balls, cited Raym 
Sid. 263. 2. to have been adjudged good, becauſe the Port, Sticks, and Balls, 


Trin. 17 {hall be intended Things appurtenant to the Table. 


C. ed Per Cur. 3 Keb. 253. Mich. 25 Car. 2. B. R. in pl. 83. 


2 1. Trover was brought of Haynes or Harneſſes, without ſaying what 
Number, or whether for Oxen or Horſes. This was mov'd in Arreſt of 
Judgment, but the Court gave n for the Plaintiff. 2 Keb. 64). 

pl. 85. Paſch. 22 Car. 2. B. R. Faynt v. Waterman. 
Mod, 289. 22. Trover de tribus Struibus Fæni, Anglice, Ricks of Hay. Aſier 
pl, 36. Trin. Verdict it was mov'd, that Hruibus is uncertain, and that it ought to be 
Ca. fo many Curt- loads. But the Court held it certain enough, and gave 
ordingly, Judgment for the Plaintiff, Lev. 301. Mich. 22 Car. 2. C. B. Welty, 


co 
by Rainsford Davis. 

and More- 5 
ton only in Court. 


2 Keb. 703. pl. 59. Mich. 22 Car. 2. S. C. adjudg'd for the Plaintiff, 


2 Keb. 77 23. Trover of divers Garments was held not good, becauſe not ex- 
pl. 15; 265: preſs d What K ind of Garments, Sid. 114. Paſch. 23 Car. 2. B. R. E. 


L 41. pick v. Acton. : 
Que y. 
Eon, S. C. accordingly. 


Trover of 24. Trover de Viginti Menſuris, without an Anglice, or ſaying whit 
14 Glaſs- Meaſures, was held ill, and Judgment was ftay'd. 2 Lev. 11. Trin. 23 
Bottles and _ - | 
Meaſures Car. 2. in the Exchequer, Coleman v. Bard. 

to be — Sed non allocatur; and Judgment for the Plaintiff. 2 Keb. 681. pl. 71. Trin. 2: 
Car. a. B. R. Kenion v. Wells. e 8 oy 


Vent. 211. 25. It was mov'd in Arreſt of Judgment, that the Count was de 32Cit- 
| ng S @ Leni Ude Plumbi, Anglice Lead-ore. Sed non allocatur; and Judgment 
held god for the Plaintiff. 3 Keb. 14. pl. 21. Paſch. 24 Car. 2. B. R. Dennis & 
with the Turbell, and Curtis. | 

Anglice, and 3 — 5 

to be underſtood by the Subject matter, tho' objected that Centena ſignifies a Hundred in a County: 


26. Trover 
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Trover was brought of a Pair of Boots and Spurs, without ſaying 3 Keb. 253. 
© many Spurs. e fu 4. is well enough; for it ſhall be sz * 
intended Spurs belonging to thoſe Boots, which is a Pair. Freem. Rep. wood. . 
257. pl. 452. Mich. 1673. Hancock v. Hodges. | 
21. Trover of Boitles, without ſaying how many, Was held uncer- 
rain, and judgment ſtaid after Verdict. 2 Lev. 176. Mich. 28 Car. 2. 
B. R. Hicks v. Pendarvis. | | | 
28. Trover and Converſion, among other Things, de uno Symbolo, An- Ibid. cites 
lice a Cornelian Ring, de uno Pari Vittarum, Anglice a Suit of Knots; and oor 1 a 
moved in Arreſt pl 7: after a Verdict tor the Plaintiff, that the — * 2 
Declaration was ill for Uncertainty; for a Suit of Knots may be 3 and the Dif- 
Yards, or 30 &c. but after ſeveral Times being ſpoken to, the Plaintiff 3 is 
had Judgment. Skin, 142. Mich, 35 Car. 2. B. R. Parkhurſt and 8 4 
Sheerton, 5 Replevin; 


3 for in Re- 
plevin this would be naught; and Mod. Rep. 290. 
/ 


—— 


29. Trover de uno Vaſe, Anglice Veſſel, Vini Hiſpanici, but did not ſet 
forth of what Wood the Veſſel was made, and fo no Meaſure for the Dama- 

es. But non allocatur ; for it is intended to be made of ſuch Wood as 
Wine-veſſels uſually are. 2 Vent. 67, Trin. 1 W. & M. in C. B. 
Bliſſe v. Froſt. | | 

zo. Trover de una Amphora Saporis. Exception was taken, that Sa- 
poris ſignifies Savour, whereof no Action lies. But the Court held that 
they would intend the Damages given for the Amphora, and nothing for 
the Saporis. 3 Lev. 336. Mich. 4 W. & M. in C. B. Chambers v. 
Warkhouſe. a Sy 

31. Trover of Whelps was objected to be uncertain, and may be in- 8k. 12 5 
tended Whelps of Dogs, Bears, &c. ſo that it appears not what K ind 5 40 8. C. 
they are of; and that no Property lies of them. But the Court faid accordingly. 
they would intend them to be Dog's Whelps, and Trover has been 
maintain'd of a Dog; and gave Judgment for the Plaintiff. 3 Lev. 336. 

Mich. 4 W. & M. in C. B. Chambers v. Warkhouſe. | . 

32. Trover for 20 Ounces of Cloves and Mace. After Judgment by Ld Raym. 
Default, and Writ of Inquiry &c. Holt Ch. J. doubted it good, without #2 ne 
ſaying how much Cloves, and how much Mace, or that it was ſo many Holt Ch. . 
Ounces mingled, bur ſaid that theſe were Uncertainties; yet if another aid, if there 
Action ſhould be brought for the ſame Things, a Recovery in this Action had been a 
would be a good Plea in Bar; and the 8 gave judgment for the Verdict in 


Plaintiff. 2 Salk. 654 pl. 3. Paſch. 12 W. 3. B. R. Hartford v. Jones. 338 


would be 
according; but this Caſe is after Judgment by Default; and Judgment was given for the Plaintiff, be- 


cauſe the Court eſteem d theſe to be Things mix d. 8. C. cited Per Cur. Barnard. Rep. in B. R. 65 
Trin. 2 Geo. 2. 4 | 4 FM. 


34. There is a great Difference where the thing for which the Action And there- 
is brought is one intire aggregate Body, tho conſiſting of different Parts, there fore Trover 


the Count in 'Trover will be good of 2 Things withour thewing How 177 gb, 


much of the one and How much of the other, or what the Things are. mentis was 


Per Holt Ch. J. Ld. Raym. Rep. 588. Trin. 12 W. 3. in Caſe of Hart- held good; 


fort v. Joaes, | whowes if 
Ee 10n 


had been for 


the Guns and Rigging ſeverally, they ouzht to ſhew what and How much. Per Holt Ch. J. Ld. Raym: 


Rep. 588. cites Trin. 23 Car. 2. B. R. Boroughs v. Hall. 
So Trover of a Ship cum Virgis & Remis, not ſhewing the Number is good; but if it de Vergis alone, 
it is ill. 3 Keb. «07, pl. 55. cites it as agreed in B. R. | 

So Trover for Ship and $ails is good, becauſe the Sails go to make up the aggregate Body; bur if for 
Sails only, without ſpecifying the Number and Quality, it is ill. G. Hiſt, of C. B. 98. 99 


T tt 35. The 


— 
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+ 35. The true Reaſon why Certainty is ſo much required is, becauſe a Re. 

covery in this Action may be pleaded in Bar if another Action ſhould be 
brought for the ſame Cauſe. Per Holt Ch. J. Ld. Raym. Rep. 5 18. Trin. 
12 W. 3. 3 7 

If Troveris 36. Trover will lie for a Trunk of Linnen. Agreed per Cur. ) Mod. 

e 142. Hill. 1 Ann. B. R. obiter. ; 

175 — and Charters or Veſtments it is good, becauſe the Troyer is for the Trunk and for the Deten. 


tion of the Goods thereon, which are withheld by the Detention of the Trunk, but not for the Value 
of the Goods; and therefore anciently they allow'd it only for a Trunk lock d, but now they admit it 
tho the Trunk be not lock'd, becauſe the Detaining is ſtill the ſame. G. Hiſt, of C. B. 99. 


1 Salk. 285, 3). Trover of a Caſe of Spirits and of 50 Gallons of Hot Waters, is cer. 
| pr 17-S.C. tain enough; and Judgment tor the Plaintitt, ) Mod. 141. Hill. 1 Ang, 


— . B. R. Blainfield v. March. 


« 


/ 


(L. 5) Trover. Plea. 


— 


1. Ction upon the Caſe, that the Plaintiff was poſſeſſed of ſuch Goods 

ut de propriis, and he loſt them and the Detendant found them, 

and he converted them to his proper Uſe. The Defendant ſaid that 

the Plaintiff pledged them to him for 101. by which he detain'd them tor the 

{aid 10 l. prout ei bene licuit Ab/que hoc that he converted them to his pro- 

per Uſe, prout &c. And a good Plea by fome, but by others he thall 

plead Not Guilty, and give this Matter in Evidence for the Detainer. Br, 

Action ſur le Caſe, pl. 113. cites 4 E. 6. 

_ *% © 2. In Trover, the Plaintiff declared that he was poſſeſſed of a Chain if 
25 — i dac. Gola, and being ſo poſſeſſed He loft the ſame, and it came to the Hands of the 
cordingly.— Defendant, who knowing it to be the Plaintitt's Chain, and intending to 
D. 21. pl. detraud him of it, /0/d it, and converted the Money to her own Uſe ; the De- 
N 2 fendant pleaded that fhe did not ſell it Modo & Forma &c. and demanded 
— 3 Judgment $i Afio &c. Upon Demurrer, the Opinion was that it was no 
there to be Plea, and that it ought to have concluded to the Country, and not to have 
given. averr'd his Plea and demand judgment; becauſe this Plea is no Bar but 
2And. 101. a General Ifſue. Bendl. 41. pl. 73. Hill. 1 & 2 P. & M. Mounteagle 


S. C. cited as ö 
adinds'd for (Ld.) v. Worceſter (Counteſs ot). | 
the Plaintiff, 3. Action upon the Caſe, inaſmuch as the Defendant found the Goods i 


the Plaintiff, and deliver'd them to Perſons unknown, there Non liberavit 
Modo & Forma. is no Plea without ſaying Not Guilty, where the Thing ref 
in Feaſance. Br. Action ſur le Caſe, pl. 109. cites 3 M. 1. & 33 H. 8. 
4 And if the Action was that Whereas the Plaintiff was poſſeſs'd &c. 
ut de bonis Propriis, and the Defendant ſound them and converted them to his 
own Uſe, it is no Plea that the Plaintiff was not poſſeſs d ut de Propriis, 
but ſhall ſay Not Guilty of the Miſdemeanor, and give in Evidence that they 
were not the Plaintiff *s Goods; and nevertheleſs it is true that Not Guilty 
as to him, Br. Action ſur le Caſe, pl. 109. cites 3 M. 1. & 33 H. 8. 
5. In Trover and Converſion to his own Uſe per venditionem quibuſ- 
dam Hominibus ignotis ; the Defendant pleaded that the Goods were bailed 
to him to bail over to F. S. to whom he did deliver them abſque hoc that he 
did convert them to his own Ule per Venditionem Hominibus guotis. It Was 
moved that the Sale is not traverſable, quod Wray conceſſit; For the 
Converſion to his own Uſe is the Cauſe and Ground of the Action, and 
not the ſelling the Goods &c. 2 Le. 13. pl. 22. 19 Eliz. B. R. Anon. 
4 Le. 4 pl. 6. In Trover of Goods brought in PA the Detendant pleaded that th. 
a 


14. Strang Goods came to his Hands in D. in the ſame County, and that the Plaintiff 
den v. Bur- | | gad 


8 


e 
iin 


_ 6 aA 


— 
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ave to him all Goods which came to his Hands in D. Abſque hoc that he is net S. C. in 
Guilty of any Trover or Con ver ion in F. This was ruled to be a good Man- fetidem Ver. 
ner of Pleading, by Reaſon of the Special Fuſtification But where a Ju- Ibid e 
ſtification is General the County is not traverſable at this Day. Godb. 217. S. C. in 
137. pl. 163. Mich. 27 & 28 Eliz. B. R. Strangden v. Barnell. dotidem Ver- 

In Trover, the Deſendant pleaded a Sale in Marker-overt ; and upon bis. 
Iſſue, found for the Plaintiff, tho he did nor ſer forth any Place of the Con- 
ver ion, yet becauſe the Defendant had pleaded col lateral Matter, and 
not the direct Iſſue, the Plaintiff had his Judgment by the Statute of 
Jeofails. Golds. 54. pl. J. Trin. 29 Eliz. Anon. | | 
8. In Trover and Converſion, the Oaverſion is traverſable ; ſaid by 

Coke to have been adjudg'd ; for it is the Subſtance of the Action, and 


the Tort ſuppoſed in him, and ſo may well be traverſed ; for if one finds 


Goods but does not convert them, No Action lies; As where in Trover 

and Converlion of Goods the Defendant ſaid, he took them Damage Feaſant 

and impounded them, abſque hoc that he converted them to his own Uſe. Cro, 

E. 97. pl. 15. Paſch. 30 Eliz. B. R. Straſham's Caſe, 3 
9. Outlawry was held by ſome to be a good Bar in Trover. 3 Le. 205. S. C. cited 

pl. 261. Trin. 30 Eliz. B. R. Markham v. Pitt. 5 3 


cauſe it lies all in Damages, 


10. In Trover of Corn, the Defendant pleaded that be fore the Conver- Cro. E. 146. 


ſion he was ſerſed of certain Lands on which the Corn. grew, and he ſever' d it, pl 9.5. C. 


and afterwards caſually loft it, and that it came tothe Hands of the Plaintiff, obe 3 


who caſually loft the ſame, and it came to the Hands of Defendant, and ſo he the Plea a- 
converted it &c. And upon Demurrer, it was inſiſted that the Plea was mounted 
not good, for the Plaintiff declares of a 'T rover of his Goods Ut de bonis only to the 
ſuis propriis, and the Detendant pleads that he took his, own Goods, agg” — 
which is no Anſwer to the Plaintiff; beſides, the Plea is that before the jf it be a 
Time of the Converſion the Defendant was ſeiſed &c. and that after the Plea he 
Corn was ſever'd, but not ſail that he was ſeiſed at the Time of the Seve ought to tra- 


rance; and ſo it might be that he had ſever'd the Corn of the Plaintiff. _ = 


And this was held a material Exception; And Judgment tor the Plaintiff. Goods of the 
Le. 178. pl. 251. Trin. 31 Eliz. Ward and Blunt's Caſe. | 2 the 
aint! 


roving en that they were his proper Goods, which he ought to anſwer to; and Judgment for the 
laintiff. | 


11. The Plaintiff declared that himſelf was poſſeſſed of certain Goods, The Plain- 


which by Trover came to the Hands of the Defendant, who converted them gh” e 


to his own Uſe, The Defendant pleaded that before the Trouer ſuppoſed one |;,, af hir own 


A. was poſſeſs'd of the ſaid Goods as of his own proper Goods, and ſold them to Goods ; the 
the Defendant without any Notice that the Goods were the Plaintiff s. Plains Defendant 
tiff demurr'd. Anderſon held rhe Plea not good; for the Plaintiff may 777 for 
bring his Action againſt the Finder or any other that gets the Goods Sy of the 
after by Sale, Gift or Trover. Some thought that the Defendant having Goods was 
the Goods by Sale might traverſe the Finding; bur ſee 27 H. 6. 13. a. in C. and be 


e contra. And Windham J. held that the Detendant might traverſe the 4 my ene 
otice that 


Property of the Goods in the Plaintiff; and cites 12 E. 4. 11 Le. 189. pl. zzey were the 


267. Mich. 31 & 32 Eliz. C. B. Galliard v. Archer. Goods of the 

Plaintiff, 
fold them to the Defendant ; this is no good Title to juſtify the Converſion evithout a Traverſe ; unleſs he 
had ſhew'd that he had bought the Goods in a Market overr. Le. 221. pl. 304. Mich. 32 & 33 Eliz. 
C. B. Vandrink v. Archer. 


12. Trover of 6 Oxen in London, and there converted. The Defendant In Trover 
pleaded that he ſeiſed them in the Manor of D. in Eſſex, as Goods waiv'd and Con- 
there, and ſo juſtified, abſque hee that he was guilty in London. The Court verſion of 4 
held it no Plea, it amounting only to the General Iſſue, containing no * 1 

Matter 


—  S. 


256 Actions | of Trover &c. ] 
Git u. Matter local to make the Place material. Cro. E. 174. pl. 5. Hill, zz 
the Deten- Eliz. B. R. Bullock v. Smith. 
dant pleaded 2 
that N. was ſeiſed of the Manor of H. in the County of M. where he c. had Waifs and Strays, and that 
the ſaid Gelding was waived there, and he as Bailiff ſeiſed it, abſque hoc that he is Guilty in the County of M. 
Sec Upon Demurrer the Court held the Traverſe good, becauſe it was a local Juſtification ; and it 
is not lawful to bring an Action in a foreign County. Noy 109. Trin. 2 Jac. C. B Court v. Black. 
man. | | 
In Trover and Converſion of certain Oaks in Exceſter, the Defendant conveyed a Property to the Marquis 
of M. before the Converſion ſuppoſed &c. and 1 that by his Command he took them at R. in Devon, and 
travers'd the Converſion at tixceſter. Upon a Demurrer the Plea was adjudged ill, becauſe this Juſtifica. 


tion is not local, but this Mater might have been given in Evidence at Excefter. Roll Rep. 396. pls 
20. Trin. 14 Jac. B. R. Buth v. Luſhborough. | | | 


D. 121. a. 13. In Trover of Goods, it is no Plea that the Defendant was always 
Wee ready to deliver them to the Plaintiff, and yet is ; tor the Goods are not in 
<1; Demand, but Damages only for the Converſion, and fo is only a Plea by 


> Eliz. 
3p ws Argument, and not a good Argument neither ; and Judgment was given 


So if a Man for the Plaintiff. Le. 221. pl. 30g. Mich. 32 & 33 Eliz. C. B. Van 
finds my drink v. Archer. | 
Horſe, and | : | Be 2 
rides him, and then delivers the Horſe to me, and I bring Trover and Converſion, it is no Plea that you 
have deliver'd the Horſe to me before the Action brought; for you ought to anſwer to the Conver. 
fion ; Per Popham. Goldsb. 155. pl. 83. Hill. 44 Eliz. Anon. The abuſing the Horſe is a Con. 
verſion to his own Uſe; and therefore the Action will lie, notwithſtanding he is ready to deliver him ; 
Per Windham J. Le. 223. , As 


14 In Trover in London, the Defendant pleaded that long before the 
- Converſion ſuppos*'d, J. S. was poſſeſs*d of theſe Goods as his own, at B. in 
| Norfolk; and that he before the Converſion ſuppos'd caſually loft them, and 
. they came to the Hands of P. by Trover, who gave them to the Plaintiff, who 
loft them in London ; and the Defendant found them, and afterward did con- 
vert them to his own Uſe by the Command of the ſaid J. S. as it was lawful 
for him to do. And it was mov'd that this is no Plea; for it amounts to 
the General Iſſue. But all the Juſtices held it a good Plea; tor it con- 
feſſeth the Poſſeſſion and Property in the Plaintiff againſt all but the 
lawful Owner. Cro. E. 262. pl. 50. Mich. 33 & 34 Eliz. C. B. Rook- 
wood v. Feaſar. e . 
15. Trover of 300 Sheep, 1 Dec. 36 Eliz. the Defendant pleaded he 
was Sheriff of the County of L. and that J. S. recover'd againſt the Plain- 
tiff 100 l. and a Fieri facias was deliver d to him 1 Oct. 35 Eliz. by Vir. 
tue whereof the 2oth Oct. 35 Eliz. he took the Sheep, and 22 OR. 35 Eliz, 
ſold 104, of them for 40 1. Parcel of the 100 l. and the 192 Reſidue re 
mained in his Hands pro defectu Emptorum, which is the ſame Converſion. 
The Plea is not good. 1tt. Becauſe he doth not by his Plea confeſs any 
Conver/ion. 2dly, Becauſe he juſtifies -that Converſion in October 35 
Eliz. but meets not with the Plaintiff in the Time. And 3dly, Becauſe he 
makes no Fuſtification for the Sheep. Judgment was appointed to be entred 
for the Plaintiff, but was afterwards ſtay*d for the Equity of the Mat- 
— 1 E. 433. pl. 43. Mich. 3) & 38 Eliz. B. K. Aſcue v. San- 
erſon. 
16. In Trover of Goods the Defendant juſtiſſed rhe taking Damage fea- 
ſant, abſque hoc that he converted them aliter vel alio modo. Adjudged that 
this Piea is not good, becauſe he doth not confeſs any Converſion ; and 
the Plea amounts to Not guilty. Cro, Eliz. 435. pl. 48. Mich. 437 & 38 
Eliz. B. R. Dee v. Bacon. : 
In Trover 17. In Trover for 9 Oxen, the Defendant juſtiſied by a Sale in a Markt 
the Defen- overt, and adjudged good, without alleging any Poſſeſſion or Property in th! 
dant pleaded Seller, or that Toll was paid; tor that ought to come on the other Side, to 
that 5-5. avoid the Sale. Cro. Eliz. 485. pl. 1. Mich, 38 & 39 Eliz. B. R. Co- 
of the ſaid myns v. Boyer. 
Goods, and 


IId them to him in Market overt. The Queſtion was, if this was a good Plea, becauſe it amounts to Ne" 
fold t | p £ ) ovilty 
I. 


»” —ͤ —U—— — — as. — 1 « 


Roll Rep, 
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_— 


ia adviſare vult. Godb. 267. pl. 369. Hill. 13 Jac. B. R. Biff: v. Tyler, 
C. Crooke, Doderidge, and Haughton, ſeemed to think the Plea good. 


guilty. Cur 


18. In Trover of Trees, the Defendant pleaded that the Oneen was 

eiſed in Fee of the Manor of D. where the Trees were growing, and grant- 
ed it to the Defendant in ail, whereby he was ſeiſed; and that J. S. cut 
the Trees, and granted them to the Detendanr, who loſt them ; and 
that the Defendant found them, and converted them. Tae Plaintiff re- 
plied De Injuria ſua propria ; bur held ill, where the Defendant makes 

aſtification by claiming an Intereſt in the Freehold to himſelt; but 
Where one claims not an [ntereſt, but juſtifies by the Command of others, 
it is otherwile. Do E $39. . 2. Hill. 30 Hi. BN. Canterbury 

biſhop) v. Remp. | 

(us 77 2 for a Horſe, and felling him, and converting the Money to his S. C. cited 
own Uſe, the Defendant confeſs d that ir was the Plainnff *s Horſe, and that P. 121. a. 
7. C. found and deliver d him to the Deſendant, to re-deliver upon Requeſt, wig 4 
which he did before the Action brought, avſque hoc that he ſold him, and con- 70 Di 
verted the Money to his own Ule. Adjudged that this Traverſe was III, pleaded he 
becauſe the Conver/ion of the Money to his own Uſe was a ſuperfluous Al le- diftrain'd 
gation, and the Defendant having by his Traverſe made ſuch ſuperfluous r. Damage 
Matter Parcel of the Iſſue, it is therefore ill. Cro. E. 554. 555. pl. 9. _— N | 
Paſch. 39 Eliz. B. R. Kynerſly v. Barnard. Wy 


that he ſold 


3 him, and ad- 
judg'd no Plea, but ought to have pleaded the general Iſſue. 


29. In Trover of Goods the Defendant ju/7ifjed as a Servant to the 
Sheriff of Middleſex, becauſe the Plaintiff had ftolen thoſe Goods, and car- 
ried them to D. in the County 4 at which Place the Defendant 
ſeiſed them ut Bona Waviata. It was adjudg'd for the Plaintiff; for he 
ought to have alleged that a Felony was committed, and that the Goods were 
waived by the Felon, which is not done. Cro. E. 611. pl. 18. Paſch. 40 
Eliz. in C. B. Davies's Caſe. bo 

21. Trover againſt the Detendant for taking an Ox; the Defendant 
pleaded that the ſame Plaintiff, and another, now dead, brought Treſpaſs 
arainſt one W. for taking the ſame Ox, who juſtified the taking in the Right 
of the now Defendant for an Heriot due to him &c. and that upon a De- 
murrer to the Plea in that Action of Treſpaſs, the Defendant W. had fudg- 
ment, which judgment the now Defendant pleaded in Bar to this Action 4 
rover. Upon a Demurrer Walmiley and Kingſmill held the Bar good, 
becauſe upon the firſt Judgment on Demurrer the Property of the Ox 
was admitted in the Detendant, in whoſe Right the Juſtification was; 
and therefore the Plaintiff ſhall nor have this Action without new Cauſe ; 
and tho' he be a Stranger to the Record by which the Plaintiffs were 
barr'd, yet he is privy to the Treſpaſs, and ſo may well plead it, and 
take Advantage thereof. And to this the other Juſtices agreed, ſup- 
poſing it to be for one and the ſame Cauſe; but Anderſon and Glanvill 
thought it no Bar, a Bar in a wrong Action being no Bar in a right one; 
and here theſe Actions are of ſeveral Natures, and a Bar in the one can- 
not be a Bar in the other. Walmſley agreed that a Bar in Treſpaſs on 
Not guilty pleaded, is no Bar to a new Action, becauſe it appears not; 
but the Verdict was upon the Miſpriſal of the Nature of the Action; and 
ſo upon Demurrer. Er adjornatur. And afterwards the Matter was 
ended by Arbitrement. Cro. E. 997. pl. 24. Paſch. 41 Eliz. C. B. Fer- 
rers v. Arden. | 

22, In Trover the Plaintiff declared, that 8 Maii 4 Jac. he was poſ- 
ſeſs d in ſuch a Ward in London, of ſuch and ſuch Goods; and that x 
Oct. 5 Jac. they came to the Detendant's Hands, who knowing them to 
be the Plaintiff*s Gocds converted them &c. The Defendant pleaded that 
before the Plaintiff bad any thing &c. N. D. cvas peſſeſs'd of the ſaid Goods, 

f 


u uU as 
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as of bis proper Goods, and on ſuch a Day Anno 4 Jac. for a valuable Con- 
federation gvve them to Defendant, who 1 Maii Anno 5. loſt them, and that 
2 Maii Anno 5. they came to the Hands of V. D. again at London, who on 
the ſame Day gave them to the Plaintiff, by which he was poſſeſs'd, and 
loft them &c. and the Defendant found and converted them. The Bar 
was adjudg'd not good, becauſe it neither traverſeth, nor confeſſeth and 
avoideth the Plaintiff's Title, but gives only Colour of Poſſeſſion with. 
out Right or Property, and this upon a defeaſible Gift by W. D. Yely, 

173. Hill. 7 Jac. B. R. Prieſtly v. White. | 

Yelv. 194. 28. In Trover for Goods, the Defendant pleaded that he took them 45 

Gomerſale Bailiff” of the King for Diſtreſſes upon a Plaint in Curia Manerii, and ſoli 

v. _— them. And it was thereupon demurr'd, and — ill; tor upon a 

9 Diſtringas the Cattle ſhall not be ſold, eſpecially in a Court Baron, al. 

onde ; tho it were in the King's Court. Cro J. 255. pl. 13. Mich. 8 Jac, 

— 5 Di. B. R. Gomerfale v. Wayts. 

rels is bu 


in Nature of a Pledge to be ſafely kept; and therefore the Defendant confeſſing an Intermeddling it} 
the Goods, which is not juſtifiable, this is a Converſion. 


2 Bulſt. 250. 24. In Trover and Converfion of 2 Tun of Wine, the Defendant plead. 
cites 8. C. ed that the King was ſeiſed in the — of the Crown of the Priſage of all 
and 8. F. Jyines imported &c. and being fo ſeiſed, granted to Sir T. Waller the Of. 
here the ice of Chief Butler &c. for Lite, who by himſelf or his Deputy had uſed i 
Converſion take for the Uſe of the King 2 Tun of Wine out ofevery Veſſel bringing in 
is confeſs'd 20 Tun &c. and ſo juſtifies the taking for the Uſe of the King. 1 De- 


and juſtified, murrer it was objected, that the Defendant did not traverſe the Cy verſion 
there needs 


uppoſed by the Plaintiff 3 for this is a Converſion by the Deſendant him- 
* l and he juſtifies a Converſion to the Uſe of the King, which is ano- 


ther Converſion than what he is charg'd with. But reſolved per tot. 
Cur. that he need not traverſe the Converſion, nor plead otherwiſe than 
he has done, becauſe the Intermeddling ſuppoſed by the Plaintiff is con- 
feſs'd by the Defendant to be to the Uſe of the King, which is Matter in 
Law upon the Plea in Bar whereof the Court is to adjudge, and Matter 
in Law ſhall never be travers d; and if the Seiſure ſhould be adjudg d 


unlawful, then he himſelf is guilty of the Converſion, by having con- 


feſs'd, in Point of Judgment, a Poſſeſſion of the Goods, and an inter- 
meddling with them. Velv. 198. Hill. 8 Jac. B. R. Kenicor v. Bogan. 
And the 25. In Trover, the Detendant by his Plea in Bar intitled himpelt to the 
8. P. ty Goods by a Sale to him by Sc. but made no Anſwer to the Property and Po- 
| _— ax ſeſſion alleged to be in the Plaintiff, viz. that he was poſſeſs'd of them as i 
MR his own proper Goods; and for that Cauſe only it was adjudg'd againit 


Jac. Bulſt. the Defendant in the 1 Chamber, by all the Antigen, 2 Bulſt. 
ſe of 


134. 135. 135. cited in the Caſe of Ho White v. 
Kaen v. Price. AY 
— 26. Trover of a Horſe. Defendant pleaded that he was a common Heſter, 
and took the Horſe to Livery to Rack and Manger, and that the Horſe died is 
his Cuſtody ; this Plea was 2 ill, becauſe it amounts only to the 
Cones ſſue. Roll Rep. 22. pl. 29. Paſch. 12 Jac. B. R. Whitaker. 
Collet. | 8 
2 Bulſt, 201. 2. In Trover the Defendant ju/fi/ied as Bell. man by Force of a Cuſtam; 


S. C. accord- nd good, becauſe it is more than the General Iſſue. Roll Rep. 44. pl. 12. 


an v. Karwithy, as the 


i nd b i 
ingly, 2 De. Trin. 12 Jac. B. R. Hill v. Hawkes. 

fendant juſti- = = . : | 

fied at B. where the Trover and Converſion was laid at L. and did not traverſe the Trover at L. ye 
that was held only an Inducement to the Action; for he ſhews that he has not converted the Plaintiff's 
Goods, but his own proper Goods, he having convey'd to himſelf a Property, and Judgment for the 
Defendant. l | 


28. Trover was brought in D. The Defendant pleaded the Cufton i 
- London, that by Sale of Goods in a Shop there the Property is alter'd, 8 
d 5 ; that 


1 
3 


. 


——_w___u WD. 
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——— 


that he bought thoſe Goods in a Shop there, by Force whereof he con- 
verted them at BD. It Was objected that this amounted only to the Ge- 
neral Iſſue; quod fuit conceſſum, per Coke and Doderidge. Roll Rep. 
397. pl. 22. Trin. 14 Jac. B. R. Row v. Tompſon. 

29. In Trover and Converhon Ll Jo many Hogſheads of Cyder in London, Roll Rep. 
the Defendant pleaded Bailment of them to him, to deliver over to F. F. in 395: pl. 19. 
the County of Oxford Sc. abſque hoc that he converted them at London, and 1 d 
alibi extra Cum Oxon. This Plea in Effect amounts only to the General — 
Iſſue, and therefore not good, and Judgment tor the Plaintiff. 3 Bultt. 


209. Trin. 14 Jac. Philips v. Weekes. 

30. Trover of 100 Sheep, and counted that 25 Mar. 19 Jac. he was Hutt. 81. 
poſſeſs d of and loſt them; and that zoth April the ſame Year they came Haicon v. 
to the Defendanc's Hands, who then converted them. The Defendant as ee O. 
10 11 of then pleaded Not Guilty, and as to the reſt that Plaintiff had before the Plaintif 
broug ht Treſpaſs againſt the Defendant and one F. S. for taking and carrying that the 2 d. 
away 100 Sheep, and declared of taking ſo many 14 April 19 Fac. They cannot be in- 
pleaded a Recovery in Debt by the Defendant againſt E. H. and that the ſaid 3 — b 
E. H. was then poſſeſs d of the ſaid 89 Sheep, and that by Virtue of a Fi, Fa. hy Sheep 2 
they were ſold to him, whereupon he took them into his Poſſeſſion, and found and when a 
for the Plaintiff, and Damages aſſeſs'd to 2 d. and Fudgment thereupon, and J reſpaſ is 
61. Cofts, and averr'd the Taking and Driving, for which the Recovery was _ on * 
had, and the Conver/jon in this Action was all one c. Reſolved by 3 N his 7 
Juſtices that the Plaintiff recover; tor the Damages of 2d. for the 89 Goods and 
Sheep being ſo ſmall, the Court ſhall intend it to be only for the Taking let have 
and Driving, and that the Plaintiff had them again, and not in lieu of retard tor 
the Value of them; for if it ſhould be taken tor the Value of them 1 
then the Plaintiff ſhould loſe his Property in them, and the Law will every taking 
rather intend thoſe Damages given only for the Taking and Driving, and vis Abduxit 
that the Plaintiff had them again, and loſt them after, and that the De- imports a 
fendant found and after converted them; and that the firſt Action was hoy —_ * 
for the firſt Taking and Chaſing, and the 2d for the Converſion, ſo as ſay thet by 
both may ſtand together, which is confeſs'd by the Demurrer ; and that Recovery in 
the Damages were given for the firſt Taking &c. and not tor the Con- Treſpaſß. 
verſion, and therefore the Plaintiff ſhould recover. But Yelverton con- = _ b 
tra, that Cepit & Abduxit implies the Defendant's having them, and hls anda, 
b Ne Plaintiff of his Poſſeſſion; and tho' the Damages are imall, che Defen- 
they ſhall be intended given for the Sheep, and ſo he cannot have Action dant hall 
for converting them aſterwards. But adjudg'd for the Plaintiff, Cro. 3 1 5 
C. 35. 36. pl. 9. Paſch. 2 Car. C. B. Lacon v. Bernard. = tho' if Plain 


| | tiff 
the Value, he thereby waves the Property, and cites 2 R. 3. 14. 4 H. 7. 5. 6 H. 5.8. But hems J 


at firſt hæſitavit, tho he afterwards agreed. S. C. cited by Roll Ch. J. Sty. 202. Hill. 1649. and 
ſaid it is hard to maintain this Caſe ; tor Cepit & Abduxit . that 05 . has not = * 
again; but otherwiſe it would be, if the Action had been for the driving of them only. — See Winch's 
Ent. 99.—8. C. cited Arg. 3 Mod. 1. 2.—8. C. cited 2 Show. 211. 212. 


31. In 'Trover of 2 Loads of Vetches &c. the Defendant ju/tified by the 
Command of H. to whom Part of the Land belong'd on which 1 Packer did 
grow, and the other Part to B. in Right of his Wife &c. The Plaintiff 
demurr'd becauſe he juſtified by the Command ot 2 generally, and he 
cannot juſtify upon the Land of one by the Command of the other, bur 
ſhould allege ſeveral Commands. But Doderidge and Whitlock, only 
preſent, held it well enough, that tho it was a joint Command, yet the 
Parties having ſeveral Interefts, it ſhall be taken as ſeveral Commands 
reddendo ſingula fingulis ; but becauſe the Defendant did not ſbew par- 
Sony on whoſe Lands the Vetches grew, but only that Part did grow on 

P Land of the one, and Part on the Land of the other, the Plea was 
2 judg'd not good, becauſe it was uncertain, Poph. 208. Hill. 2 Car. 
R. Sparrow v. Sherwood. | 


Trover. 
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32. 'T rover of divers Loads of Corn. The Defendant pleaded, and 75. 
titled himſelf to them as Tithes ſever'd. The Plaintiff demurr'd, tor that 
the Plea amounted only to the General Iſſue; and tho' it was anſwer'q 
that it concerns Matters in the Realty, viz. Tythes, and Title is 
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pleaded, and as it were confeſſes the Plaintiff's Poſſeſſion, and as a Gene. 


ral Bar in Treſpaſs, and Colour given, yet non allocatur ; for this Ac. 
tion comprehends Title in it, and a Plea amounting only to the Gene. 
ral Iſſue is not allowable, it being ſpecially ſhewn for Cauſe of De. 
murrer. Adjudg'd tor the Plaintitt without Argument. Cro. C. 1j, 
Paſch. 4 Car. B. R. Lynner v. Wood. | 
33. In all Actions of Trover of Goods, every Pha Special with Colm 


There is 20 


Plea in Tro- amounts only to the General Iſſue; but it is otherwiſe if it concerns Tir!; of 


nd 891 Land. Lat. 185. obiter, and affirm'd by Jones J. 


Guiliy, every . 1 
Special Plea in Juſtification being but Tantamount ; per Twiſden J. Keb. 305. pl. 16. Trin. 14 Car. 
2. B. R. in Caſe of Devon v Coridon.— —8. P. by the Ch. J. ſaid to have been often held. 2 Bar. 


nard. Rep. in B. R. Paſch. 7 Geo. 2. Anon. ——Holt Ch. J. ſaid he never knew but one Special Plea 


in Trover good, and that is in Yelv.198. 2 Salk. 654. pl. 2. Mich. 10 W. 3. B. R. in Caſe of Har. 
field v. Jones. 2 | | 


34. In Trover brought by Executor, the Defendant pleaded that th; 
Teſtator died inteſtate, and that Adminiſtration was committed to A. why 
fold the Goods to the Defendant ; to which the Plaintiff demurr', as 
amounting but to the General Iſſue, and fo was the Opinion of the Court. 

Keb. 318. pl. 44. Trin. 14 Car. 2. B. R. Tarling v. Dealton. 


2 Mod. 318. 35. In Trover for certain Goods, Defendant pleads that the Plainiif 

— v. before brought Treſpaſs Vi & Armis for the ſame Goods, and upon Nor guil- 
4 of | 8 ty pleaded, a Verdict and Fudgment for the Defendants &c. Upon De- 
the juſtifi- murrer it was adjudg'd by 3 Juitices, Dolben hæſitante, that this is no 


cation in the good Plea, becauſe rover will in many Caſes lie where Treſpaſs will 


— aqua not, and here it may very well be preſum'd that the Plaintiffs in the 


Heriot, and firſt Action only miſtook their Action; for they brought Treſpaſs where 


— 
. 8 

8. C. adjudg'd accordingly.— —2 Show. 211. pl. 219. S. C. adjudg'd accordingly, Dolben hæſitante 
Pemberton Ch. J. ſaid he agreed, that when the original Action is a tortious Converſion, there either 
Treſpaſs or Trover will lie, add ſuch Matter being diſelos d, a Verdict for the Defendant in the one 
will be a Bar to the other. — Skin. 48. pl. 2. S. C. by the Name of Foot v. Naſtall, adjornatur. 
And Ibid. 57. S. C. mentions nothing of Dolben's Doubting, but ſays the Court was of Opinion that it 
was no Bar; for the Plaintiff's Property is not barr'd by the judgment for the Defendant, but that he 
may ſeiſe them if he can get at them; ſo that the Property not being barr'd, the Plaintiff's Demand and 
the Defendant's Denial of them is a Converſion, tho? not ſuch as the Court will judge a Converſion, yet 
ſuch as the Jury always judges to be ſo, and the Court directs them ſo to do. Judgment Niſi.—pol- 
lexf. 634. S. C. 8. > . Cited 2 Vent. 169. 170.———S. C. cited Show. 146.——2 Mod. 318. Putt 
v. Roſter, ſeems a Miftake in entring a Caſe cited, as if it was the Principal Caſe ; for which ſee Fer- 
rars's Caſe, ſupra pl. 21. | 


that Defen- their Evidence would not prove a wrongtul Taking, but only a Demand 
dants had and Denial; and Verdict paſſing againſt them in that Action, they were 
Judgment forced to begin in this new Action of Trover. Raym. 472. Mich. 34 
ufo be Car. 2. B. R. Putt &c. v. Rawſterne &c. 


Show. 146. 36. In Trover for certain Goods, the Defendants plead that the Plain- 


Hill. 1W. & ;;# bad before brought Treſpaſs Vi & Armis &c. againſt the ſame Defin- 


= 1 2 in dants, for taking and carrying away the ſame Goods, And upon Nor guilty 


upon De- there was a Special Verdict, which the Detendants in their Plea fer 
murrer, the forth verbatim, and that the Court then gave Fudgment that the Plaintiff 
wats ani nil capiat &c. and that the Defendants eant inde ſine Die, and avers the 
Opinion it Goods in both Declarations to be the ſame, and the Taking and Carry- 
was a good ing away &c. ſuppoſed in the ſaid Action, and the Coming to the Hands 
Bar upon of the Defendant &c. in this Declaration, and the Cauſe of Action, to 
_ _— be the ſame &c. The Court held this a good Plea ; but took the Cafe 
rars's Caſe, of Putt v. Royſton as a Caſe of the ſame Nature; for rho? the Iſſue 
which ſee was general, yet in regard of the Averments, which in every ſuch _—_ 
| mu 
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mel be, it appears to the Court that the Matter was the ſame, as well as ſupra pl. 21. 


here it does upon the Special Verdict ; and were it not the fame, fo as penny 
rhe Plaintiff was barr'd to the former by miſtaking the Nature of his ſtandine the 


Action, the Averment might be travers'd ; and therefore, by reaſon of Caſe © 
that Caſe, and the Importunity of the Plaintiff, Leave was given to Putt v. Roy- 


2 further to the Caſe the next Term. 2 Vent. 169. 110. Paſch. 2 W. ſton, ad- 


M. in C. B. Lechmere v. Toplady. judg'd S 


A : | which Caſe 
Pollexfen Ch. J. ſaid he never was ſatisfied with, and as he remember'd a Writ of Error was brought, 


d t queſtion d; but afterwards agreed that he ſaw no Difference between a General and 
= vr Verdict Wgeweber they all thought the Judgment in the one a Bar to the other, becauſe the 
Actions were of the ſame Nature; and Judgment for the Defendant. 


37. In Trover the Defendant pleaded that the Goods were caſt away, TA. Raym. 
and he ſaved and detain d them till he was paid for his Pains in the Sal- * 393. 
vage. Upon Demurrer Holt Ch. J. held that he might detain ; for Sal- OE accord. 
vage is allow'd by all Nations; bur the Plea 1s naught; for it the De- ngly. 
trainer be lawful, he dues not confeſs a Converſion; and the Rule was in the 
principal Caſe ro waive this Plea, and to plead Not Guilty. 2 Salk. 

654. pl. 2. Mich. 10 W. 3. B. R. Hartford v. Jones. 3 

38. A former Recovery in an Indebitatus Aſſump/it may be pleaded in 
Bar of an Action of 'Trover brought for the fame Thing; as it would 
have been a good Plea in Bar, that the Defendant fold the Thing for 
which the Trover is brought, and paid [the Money] to the Plaintiff in 
Satisfaction; bur it may be a Doubt if this Recovery can be pleaded be- 
fore Execution. 2 Ld. Raym. Rep. 1217. Per Holt Ch. J. Mich. 4 
Annæ. | . 


(M) Upon an Aſſumpſit. What Words [or Act] will 
7 make an Aſſumpfſit. 


| | 1. IF there be a communication between the Fathers of d. and B. Noy 11.8. 8 
| as to a Marriage between the ſaid A. and the Oat of B. Py ; 
and B. tunc & bidem, affirm'd and publtſh'd to the Father of A. 


ü . not averr'd 
quod daret ei qui maritaret, his ſaid Daughter, by his Content 1001. to whom the 


and after A. marries the Daughter of B. by his Conſent; yet this AF} Words were 
firmance and Publication of B. ſhall not raiſe any Promiſe where- 4 1 ; yt 8 
upon an Action upon an Allumpſit may be brought; becauſe theſe 


. : ſorable that 
Words do not include any Promiſe. Trin. 3 Jac. B. R. between the Defen- 
Week and Tibolt, per Curiam. dant ſhould 
| be bound 
See (Z) . 


by ſuch general Words ſpoke to excite Suitors. 


2. By the Cuſtom of London, if any Merchant commorant at Mid- Cro. J. 306. 
dleburrough, and trafficking between Piddleburrough and London, b. 3, Datke 
directs any Bill of Exchange to any Merchant commorant in London, 8. . 
and trafficking between London and Piddieburrough, to be paid to aſieg -d char 
3 any Merchant or other Perſon, and the Merchant to whom it is di- the Defen- 
ww 7<ctcd ſubſcribes it, this ſhall be an Aflumpſit in Law, upon which an er e 
W Action upon the Cale lies. Mich. 10 Jac, B. K. between Hef and fee 
dar, admitted, | 


uſum Mer- 


| | catorum ; 
but it was. moved in Arreſt of Judgment, becauſe the Defendant was not averr'd to be a Merchant at 


the Time of the Bill accepted. [No Judgment. — See Tit. Bills of Exchange. 
X X | Dracxving 


— 
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3 Br is an actual Promiſe, 1 Salk. 128. pl. 10. Mich, 11 W. 3. B. R. Starky v. Chee? 


man. Carth. 510. S. C. & S. P. accordingly ———Ld. Raym. Rep. 538. 539. S. C. & S. b. 
accordingly. | ; ; | | 


But if A. 3. If A. delivers an Obligation to B. to re-bail 10 f. — A. ſhall have an 
delivers Action on the Caſe, without an expreſs Aſſumpſit; per Anderſon. Le. 


= 3 297. pl. 406. Hill. 28 & 29 Eliz. and ſaid it was uſual and frequent in 


there is no the King's Bench. 

expreſs Pro- Sg | ; Ee | | 5 

miſe to deliver it back again, an Aſſumpſit will not lie. Clayt. 33. pl. 57. Per Berkley J. Aug, 11 Car 
Evans v. Yeoman. ä 6 


4. Every Contract Executory implies an Aſſump/it to pay Money at the 
Day agreed or immediately, if no time be limited; bur it is not ſo of an 
| Tndeb. Aff. becauſe the Cauſe does not appear. Said by Popham to be 
the Opinion of all the Juſtices of England. Mo. 667. pl. 916. Mich, 40 
& 41 Eliz. Morgan v. Slade. | 
5. The Plaintiff declared that Z. was indebted to him, and appointed J. 
S. the Defendant, to whom he deliver'd 50 J. to pay it to the Plaintiff in 
Part of the ſaid Debt, whereupon the Plaintiff came to F. S. and demand 
the 501. who anſwer d that he was buſy then, but if he would come ſuch a Day 
he would pay him. The Plaintiff came at the Day, but J. S. retuſed to pay 
him. Per Popham Ch. J. when T. deliver'd the Money to J. S. to de. 
liver to the Plaintiff, an Agreement is included thereby to deliver it to 
him, which will charge him in Aſſumpſit to him that ought to have the 
Money; And Tanheld agreed, that when there is any precedent Matter 
which cauſed the Delivery, as here it was by a Debt, the Delivery is not 
countermandable ; but here is another Conſideration beſides the Debt, 
viz. the Coming to the Defendant's Houſe to terch the Money ; to which 
Yelverton agreed; whereupon it was adjudg'd for the Plaintiff. D. 202 
a. Marg. pl. 3 1. cites Paſch. 5 Jac. B. R. Gilbert v. Ruddeard. 
6. Where-ever one As as Bailiff he promiſes to render Accout. Per 
_ Holt Ch. J. 1 Salk. 9. pl. 1. Hill. 2 W. & M. B. R. in Caſe of Wilkin 
v. Wilkin. . | 5 
J. If 2 Men ſubmit to the Award of a 3d Perſon, they two do alſo 
thereby promiſe expreſsly to abide by the Determination; tor agreeing to 
refer is a Promiſe in itſelt. 6 Mod. 35, Mich. 2 Ann. B. R. per Holt Ch. 
| J. in Caſe of Squire v. Grevell. = Op 
But ſee 2 8. There is no ſuch thing as a Contra? or Promiſe in Law, tho? there 
Saund. 66.— js ſuch Expreſſion in ſome of the Books. Per Holt and Powel. 6 Mod. 
Holt faid it 2 50. Mich: 3 Ann. B. R. in Caſe of Bourkmire v. Darnell. 


was a meta- 
Pbyſical No- _ | | 

tion; for the Law makes no Promiſe but where there is a Promiſe of the Party. Ld: Raym. Rep. 535. 
Hill. 11 W. 3, in Caſe of Starke v. Cheeſeman. But fee 5 Mod. 13 Mich. 6 W. & M. where Holt 
Ch. J. ſaid, that Holding a Wager is a Promiſe in Law to deliver it if won. 55 


9. An Officer (as Regiſter in Chancery &c.) receives his Fee for doing the 
Duty of his Office (as to make Entries &c.) and neg lects the doing it, ſuch 
Acceptance of his Fee amounts by Implication of Law to a Promiſe and 
Agreement, and if the Party or Suitor pay Coſts for Irregularity an Ac- 
tion lies; except where ſuch Officer is an Officer in the Chancery 
(as in the Principal Caſe) the Court of Chancery will nor ſuffer this Mat- 
ter to be examined by any other Court, but will determine it itſelf, as in 
all like Caſes in a ſummary Way; Arg. and ſo held by Ld. C. King. 2 
W ms.'s Rep. (657) Mich. 173 1. James v. Philips, | 
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. (NJ) In what FM an Action upon the Caſe lies, where 
where Debt lies. What ſhall be an Aſſumpſit in Law 
to have an Action. | 8 


| n Accounts, and upon the Account is found in Arrear to * Roll Rep. 
; 1 CIP Sum, and preſently in Conſideratione inde, aſſumes to pay 399. pl. 21. 
the Debt at a Day ; an Action upon the Cale lies for this after the Day, yg adjudg'd 


or the 


fſumplit commences with the Certainty of the Debt. 14 JAC. Plaintiff 
Ir Colomore, 11 Jdc. Je and Brier udjudged. Trin. 12 Bur by Do- 
Jac. B. K. this was ſo adjudged allo, — 


| : : | | (and Crooke 
ſeem'd of the ſame Opinion) if the Action had been brought merely on a Contract, and not won ſack « - 


indinę in Arrearages, there an Indeb. Aſſ. generally had not been good. . 3 Bulſt. 208. S. C. ad- 
pdg d ct on Colbderations inde 1s good without ſhewing any Conſideration of F orbearance, becauſe 
it was not an original Debt but is reduced unto a Debt by the finding him ſo much in Arrears. 
Mo. 854 pl. 1169. adjudg'd. Colimore v. Janſon S. C. See (Q) pl. 17. S. C. | 


2. Ik a Man delivers Money to B. to my Uſe, J may have an Action Mo. 854. pl. 
upon the Caſe againſt B. for this Money, becauſe I may have an Fe. Bab- 
Action of Debt againſt him, Trin. 14 Jac, B. R. Beckingham and 75090. 7 


Lambert againſt Vaughan, udjudged. © Ca 


Jjudg'd for the 
See (M. c) pl. 9. S. C 


Plaintif.— Roll Rep. 391. pl. 11. S. C. adjudg d for the Plaintiff 
See (U) pl. 51. and (Z) pl. 5. 7. 13. ts 


3. Ik two ſubmit themſelves to the Award of J. S. and he awards a Award upon 
collateral Matter to be Done, and not any Money to be given, no Ac- vr ohm 
tion upon the Cale lies for not performing thereof, nor any Action (a: Deka. 
of Debt, tnafmuch as there is not any Money [awarded.] Mich, dant ſhould 
10 Jac. B. between Penruddoc and the Lord Montegle. Reſoiven per pay 50 l. 
Curiam. | 338 


| Payment 
thereof the Piaintiff ſhould deliver the Defendant certain Writings and make a Releaſe to him. After 


Verdict Judgment was ſtay'd and given for the Defendant, becauſe the Award is void, the Defendant 
having no Remedy for the Writings and Releaſe; for it implies not a Promiſe to perform it. Lev. 
113. Mich. 15 Car. 2. B. R. Tilford v. French. Keb. 599. 600. pl. 7 2. S. C. and by Hide and the 
Court, the mutual Submiſſion is no Promiſe in itſelf, but only an Evidence of it.—lIbid. 63 5. pl. 124. 
S. C. the Court held that no Action of Debt or Action on the Caſe would lie, but only an Action on the 
Caſe upon mutual Aſſumpſit; and by Conſent a Nil capiat per Billam was awarded againſt the Plaintiff 
Sid. 160. pl. 14. S. C. and it was ſaid, that when Manwood Ch. B. made Parol Awards; wherein he 
awarded Money to be paid on the one Part and a Releaſe to be made (as here) on the other Part, he 
awarded further, that if the Releaſe be not made by ſuch a Day, then the Party that ſhould make ir 
ſhould pay ſo much Money; and his Reaſon was, that tho' there was no Remedy upon the Parol Award 
for the Releaſe, yet there was for the Money. And it was faid by Twiſden J. and agreed, that if the 


* 


Plaintiff in the Principal Caſe had brought Debt for the Money Generally without ſhewing the Award of both 
Parts it had been good, and the Plaintiff would have his Judgmeim, and that it had been fo ad- 


judg'd. 


4. Indebitatus Aſſumpſit lies for a Fine pro licentia Concordandi, tho' it S. C. cited 

was objected that this Action would not lie, becauſe it was a real Fine by Powel J. 
wen by Law, and no Contract between the Parties; but Per Gawdy 2 Vent. 175. 

1 the Action lies, becauſe ir is not any caſual Profit; and therefore 

Debt lies for it, th it be an Inheritance. And Wray thought this Ac- 

tion lay, becauſe he did not ſee that there was any other Remedy. 2 Le. 

179. pl. 219. Trin. 30 Eliz B. R. Lord North's Caſe. 

J. Aſſumpſit, in Conſideration that the Plaintiff Venderet & Deli beraret S. C cited 
to D. his Factor, at the Inſtance ot Defendant, 200 Hog-Lambs 0 the Uſe 2 Ld. Raym. 
of Defendant, that Delendant would pay ſo much Money as ſhould be Rep. $42. 
agreed between the Plaintiff and D. After Judgment tor the Plaintiff, 

| ic 


—_—. "> r 


264 Actions [of Affumpſit.] 
it was aſſign'd for Error, that the Contract was the Contract of the De. 
fendant himſelf, ſo that the Action ſhould have been Debt, and not Af. 
ſumplit. But all the Juſtices e contra; for the Count was that he ſold 
to D. to the Uſe of B. the Detendant, whereas the Ule is only a Cong. 
dence, which gives no Property to the Defendant in Law]; fo that Debt 
lay not againſt the Defendant bur Aſſumpſit. Mo. nor. pl. 975. Hill, 
36 Eliz. in the Exchequer-Chamber, Hinſon v. Burridge. | 
6. Aſſumpfit, in Conſideration the Plaintiff would ſell and deliver to the 
Defendant Pannos laneos pro Funeralibus of a Clerk, he promis*d to pay hin 
for them cum inde requiſitus eſſet; and alleg'd he ſold and delivered diver; 
Cloths to him, viz. 31 Yards of black Cloth for 191. and fo reci. 
ted other Parcels, amounting to 1601. Upon Non Aſſumpſit found for 
the Plaintiff, Error was brought in the Exchequer Chamber, and the 
Judgment re vers d, becauſe Debt properly lay, and not Aſſumpfit, this 
Matter proving a perfect Sale and Contradt. Mo. 911. pl. 697. Trin. 30 
Eliz. Rot. 280. B. R. Maybard v. Keſter. | 
4 Rep. 94. J. Action upon the Caſe upon Aſſumpſit lies upon every Contract execy. 
a. b. S. C. & tory, as well as an Action of Debt. Adjudg'd. Mo. 667. pl. 916. Mich, 
hy 4 " 40 & 41 Eliz. Morgan v. Slade 
ſuch Con- | | 
zraRt imports an Aſſumpſit ; ben one agrees to pay Money or todcliver any thing, this includes a Pre. 
miſe to pay or deliver it, and therefore when one ſells Goods and agrees to deliver them at a Day to come, 
and the other in Conſideration thereof agrees to pay ſo much at ſuch a Day, both Parties may have Ac. 
tion of Debt or Aſſumpſit; for the mutual Executory Agreement of both Parties import as well a reci. 
procal Action upon the Caſe as of Debt, and with this accords the Judgment in Read and Norwood' 


Caſe, Pl. C 128 ——Yelv. 20. Slade v. Morley, S. C. — Mod. 163. pl. 1. Vaughan Ch. J. calls this a 

ſtrange Judgment. | | 
It 1s an Error to think, that every Contract which obliges one to pay Money does raiſe a Debt; as if A, 

promiſe C. to pay him a Debt due to C. from B. and it be for good Conſideration, A. 1s thereby bound 

to pay it, but yet it is not a Debt upon him; and if he after had come, and in Conſideration that I am 

bound to pay you the Debt of B. I promiſe to pay you, an Indebitatus would not lie thereupon ; Per 
Holt Ch. J. 6 Mod. 129. Paſch. 3 Ann. B. R. in Caſe of Queen v. Lane. 


Yelv. 70. g. Aſſumpſit, for that the Plaintiff and Defendant accounted together fi 
* 80 Monies received by the Defendant, who was found in Arrears 10 l. and it 
held accord. Conſideratione inde promis d to pay it the 19th March following &c. It was 
ingly. aſſign'd tor Error, that here is no Conſideration ; for the being found in 
Arrears is not any Cauſe to make a ſpecial Promiſe, nor is any thing done 
on the Plaintiff's Part whereon this Promiſe ſhould be grounded, viz, 
Forbearing the Suit &c. Sed non allocatur ; for the Debt itſelf, without 
other ſpecial Cauſe, is ſufficient to ground the Action. Cro. J. 69. pl. 11, 

Paſch. 3 Jac. B. R. Egles v. Vale. | 
9. It lies for Montes received by him of a Coal-meter as Lord Mayor, 
which was due to the Chamberlain; and adjudg'd that if I pay Mone) in 
Satisfaction of a Duty, and as a Duty, and he to whom: it is paid has 10 
Title to receive it, and ſo the Duty is not ſatisfied, he to whom it is paid 
is indebred to me, and I thall maintain Action. 2 Sid. 4. Mich. 164]. 

A B. R. Bonnel v. Foulk. 
a c 


1 Indebitatus Aſſumpſit for Phy/ick, Wares &c. provided and deli 
leged to the For the Daughter of Defendant at his Requeſt, adjudg'd for the Plaintif, 
Daughter, for it is for Wares &c. deliver'd (for) not (o) the Daughter; and ſo be- 
the Court ing after Verdict, ſhall be intended deliver'd to the Defendant for the 
moms on Daughter. And Debt lies for this; As if the Father deſires one to find 


Debt in the Phyſick for his Daughter, Debt lies againſt the Father, and ſo an Indebi- 


Father, bur tatus Aſſumpſit. Raym. 67. Hill. 14 & 15 Car. 2. B. R. Stonehouſe v. 
non young Bodvil. | 
or tne 


Daughter, it ſhall be intended they were ſold to the Father. Keb. 439. pl. 29. S. C. adjudged. 


11. An Agreement was to pay 5 5. per Combe for Corn, or as much as tht 
Plaintiff ſhould ſell any of his other Corn for at the next Market. It was 


tound 
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und that the Plaintiff ſold his other Corn at the next Marker at C. tor 
5 8. 44. per Combe. The Plaintiff had Judgment ; for after the Agree- 
ment aſcertain'd by Sale at the next Market, the Plaintiff has Election 
to bring a general Indebitatus Aſfumplit, or a ſpecial Action on the 
Caſe : but betore ſuch Certainty it muſt be ſpecial. 2 Keb. 240. pl. 17. 
Trin. 19 Car. 2. B. R. Beckingham v. Scott. "a 

12. Indebitatus Afſſumptir was brought by the Plaintiff pro naulo. Up- 
on Non Aſſumpfit the Plaintiff bad Judgment; and it was aſſign'd for 
Error, that Freight was uſually contracted by a Charter-party; and if 
ſo a general Indebitatus Aſſumpfit would not lie for a Debt by Spe- 
alt EBut Judgment was athrm'd ; for it doth not appear that there was 
any Deed in the Caſe, and ir ſhall nor be intended that there was. Vent. 
100. Mich. 22 Car. 2. B. R. Prior v. Shears. 1 

13. If A. ſells a Horſe to B. for 10 l. and there being divers other Deal- 
ings between them, they come to an Account upon the whole, and B. is found 
in Arrear 5 I. A. may bring his Inſimul Computaſſet, for he can never 
recover upon an Indebirarus Aſſumpfit; Per tot. Cur. 2 Mod. 44. 
Trin. 2 Car. 2. C. B. | = | oo 

14. A. promis'd B. that in Conſideration he would marry his Kinſwoman 
he would give her 100 J. Adjudg'd that an Indebitatus Afſumptir will nor 
lie; for it is not a Debt bur a collateral Promiſe. Vent. 268. Paſch. 25 
Car. 2. B. R. Anon. Fo | 3 

15. Exception was taken, that an Indebitatus Aſſumpſit lies not on Sale 
of Copy bold Lands. Sed non allocatur, it lying as well as on a Bargain 
and Sale ot [other] Land. Contra on Aſfgument of a Fudgment &c. 1 
Keb. 625 pl. J. Paſch. 28 Car. 2. B. R. Dan wood v. Godſchall. 

16. In Indebitatus Aſſumpſit for Savage Duty, Plaintiff declared upon 


the Cuſtom of London, that all Perſons expoſing foreign Goods to Sale, 2 Lev. 142. 


which had been enter'd at the Cuitom-houſe, ſhall pay ſo much for ſhew- 


rin. 27 


ing them. Ir was mov'd 1n Arreſt of Judgment, that there ought to be 8 
a Contract either expreſs or implied, to maintain an Aſſumpſit, and there- S. P. does 


fore it would not lie for this Duty; and that the Cuſtoms of the City be- not appear. 


ing confirmed by Parliament, this is a Duty by Record. Sed non allo- 


— CV. 


catur; for there are Multitudes of Precedents in ſuch like Caſes. Vent. 29 * ap 
298, Mich. 28 Car. 2. B. R. London City v. Goree. B. R. the 
S. C. re- 


ſolv d that the Action lies without expreſs Promiſe; and Judgment for the Plaintiff—8. C. cited 2 


Lev. 2 52. Per Cur. as adjudg'd. S. C. cited Show. 35. Arg. 


So where an Indebitatus Aſſumpſit was brought for 20 J. forfeited by the Conſtitutions and Ordinances f 
a Company in London, for not ſerving in the Office of Steward of the Company, according to a By lad for 


that Purpoſe made and declar'd, on a Promiic to pay it. And Judgment for the Plaintiff. 
Paſch. 31 Car. 2. B. R. London Barber-Surgeons v. Pelſon. | 


2 v. 252. 


tion lay, but Rainsford Ch. J. contra. But the Plaintiff had Judgment. 7 Vent. 36. 


Vent. 311. Trin. 29 Car. 2. B. R. Kent v. Derby. 


Trin. ; 
Car. 42, B. 


| | 3 3 Rdzer v. 
Rozer, S. P. and it was mov'd in Arreſt, that ſuch Promiſe being collateral, did not make 2 Debt, 


but ſhould have been brought as an Action on the Caſe; and thereupon Judgment was ſtay d. 


18. An Indebitatus Aſſumpſit will lie for Meat and Drink for a Baſtard 


Child; Per Pemberton Ch. J. 2 Show. 184. pl. 186. Hill. 33 & 34 Car. 
2. B. R. Anon. | 


18. It was ſaid to be Lord Hale's Opinion, that where there was com- 
mon Charity, and a Charge, it would lie, and undoubtedly a ſpecial Pro- 
1 ä 
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miſe would reach it; bur then that would be within the Statute of 
Frauds &c. as a collateral Promiſe. 2 Show. 184. pl. 180. Hill. 33 & 
34 Car. 2. B. R. Anon. K W IMs» 
18. Indebitatus Aflumpſit lies not againſt a Man where he has received 
Money of the Plaintitt zo lay oat to a particular Purpoſe, and he has laid 
out Part thereof accordingly ; for then he ought to be called to Account 
for the ſame by Action of Account; but if none were laid out, there an 
Indebitatus Aſſumpſit lies to recover back the Money again. So if it were 
expended to another Purpoſe; for there the Sum is certain, and may be 
demanded as a Debt. 2 Show. 301. pl. 304. Paſch. 35 Car. 2. B. R. 
Per Jones J. at a Trial. Hartup v. Wardlove. 
19. A. promiſes B. that when A. receives 1007. which C. owes A. that he 
will pay B. 20 l. Indebitatus Afſumphit lies not. Otherwiſe if the Money 
had been originally the Money of B. Skin. 196. pl. 11. Trin. 36 Car. 2. 
C. B. Anon. I 
400 239. 20. Indebitatus Aſſumpſit lies for a cuſtomary Fine ſuper Mortem Domini 
er 3 Jul. Show. 35. Per 3 J. contra Holt Ch. J. Trin. 1 W. & M. Shuttle worth 
contra Holt, | | 
oe. | | 


Carth. go. _. | . | 
S. C. —7 Mod. 12. Holt Ch. J. faid he never could be reconciled to this Opinion, —For it was tg 
leave Matter of Law to a Jury; Per Holt Ch. J. 12 Mod. 324. | 


DDP 


ae 


21. Indebitatus Aſſumpſit lies pon 4 perſonal Contract for a Sum in 

groſs, as Pro rebus Venditis; Per Holt Ch. J. Show. 36. Trin. 1 M. 

& M. Ly | 

Carth. 99. 22. Indebitatus Aſſumpſit lies for Fees for being knighted. Show. 18, 
S. C. ad- Mich, 1 W. & M. in B. R. Duppa v. Gerard. 


judg' d ac- 
coldingly.——— Cam. 163. S. C. adjudg'd accordingly ; and Holt Ch. J. ſaid that it was ſo adjudg'd 
lately in C. B.— The Reporter adds a Nota, that it was alleg'd that Gerard was made a Knight vo- 
luntarily. | UN 
25. Indebitatus Aſſumpſit lies for Money paid by M/take, on an Ac- 
count or Deceit; but- not for Money paid know:ngly on illegal Confadera- 
tion, as an uſurious Bond. 1 Salk. 22. pl. 2. Hill. 5 W. 3. at Niſi Prius 

in London, coram Treby Ch. J. Tomkins v. Bernett. 

* It lies not 26. Indebitatus Aſſumpſfit will Iie ia 0 Caſe but where Debt lies, there. 
for Money fore it lies not on a Wager, nor upon a mutual Aſumpit, nor againſt the 
won at Play Acceptor of a Bill of Exchange ; for his Acceptance is but a Collateral En- 


Wager; 5 i | : a 
per Holt Ch. gagement: But it lies againſt the Drawer himſelf; for he was really a 


J who faid Debtor by the Receipt of the Money. 1 Salk. 23. pl. 3. Hill. 8 W.. 
it had been B. R. Hard's Caſe. | 

held ſo, tho | 

contrary to the Caſe of Egleſton v. Lewin. 5 Mod. 13. Mich. 6 W. & M. Walker v. Walker— 
Comb. 303. S. C. & 8 P. held accordingly by Holt Ch. J. 12 Mod. 69. 70. S. C. and the Court 
inclin'd ſtrongly to that Opinion .-—— See Tit. Gaming (C) pl. 4. and the Notes. 


2 473. 27. Indebitatus Aſſumpſit lies not on Collateral Engagements. See tie 
= W Caſe above; and 1 Salk. 23. Butcher v. Andrews, which was an In- 
1 debitatus Aſſumpſit againſt the Father, For Money lent the Son at the Fa. 
446. S. C. ther's Requeſt, and fo Judgment was arreſted ; for this was a Collateral 
2 12 Promiſe. But per Holt Ch. J. had it been for ſo much Money paid by tht 
— cen Plaintiſf at the Requeſt of the Defendant the Father to the Son, it migi 
by Holt Ch. have been good; tor then it would be the Father's Debt, and not the 
i and Son's. Carth. 446. Paſch. 10 W. 3. B. R. S. C. | 
Judgment 21. Payment of Money due to the Wife as Executris, is not Evidence to 
vas arreſted. maintain Action for Money received to the Husband's Uſe. 1 Salk. 25% 
pl. 10. Paſch. 8 W. 3. B. R. Anon. 


29, Hol 


* 
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— 


* 


„ 


29. Holt Ch. J. ſaid, that Keyling would allow an Indebitatus againſt 
a Receiver or Factor, but Hale would not; and that by his Content it 
ſhould go as far as it had gone, but not a Step farther. 12 Mod. 324. 
Mich. 11 W. 3. B. R. in Caſe of Hulley v. Fiddal. 
20. Indeb. Aſſump. for a Fine impos 4 by a Corporation, for not holding Ld. Raym. 
the Office of Sheriff in the City of Vork. It was objected that the Rep. 502. 
Action does not lie; Mr no Privity or Aſlent can be implied when a Fine : 2 
is impos'd on a Man againſt his Will, nor is there any precedent Conſi- em d Fl: 
deration ; neither do they ſhew any Right to this Fine, nor who impos'd Opinion that 
&c. Holt Ch. ]. thought it time to have theſe Actions redreſs'd, and the Action 
that it was hard that Cuſtoms, By-Laws, and Rights ro impoſe Fines Pee He, | 


» 5 f Er adlorna 
ſhould be left to a Jury. Er adjornatur. 5 Mod. 444. Trin. 11 W. . 
Vork (City JN. Toun. | | ts | The Re- 
: porter adds 
that a Day or two after Holt repeated this Caſe to Treby Ch. J. as a new Attempt to extend Inlivira- 


ius Aſſumpſits, which had been too much encourag'd already; and that Treby cem'd to be of the ſame 
Opinion with Holt. | 


—_— 


31. Indeb. Aſſump. by an Under-Officer againft his Colonel for his Pay; 
and here Proof was admitted of the Hand of a Perſon proved beyond 
Sea; and per Holt Ch. J. if one receives Money to the Uſe of another, an 
Indeb. is a proper Remedy for it; bur if in this Caſe there were any 
legal Deduttion to be made by the Colonel, the Remedy had been Ac 
count ; for where one receives Money, and has no way to diſcharge him- 
ſelf of it but Payment over, an Indeb. will lie. 12 Mod. 521. Paſch. 
13 W. 3. Key v. Gordon. | 
32. A Goldſmith's Bill for 450 l. payable to A. was bronght to the Bank 
by C. who dejir'd M. the Caſhier to give him a Specie Bank-Note, payable to 
A. for the ſaid Bill. M. retus'd, unleſs A. would promiſe to pay the 4501. 
to the Bank in caſe S. the Goldſmith did not; which A. agreeing to, M. 
gave G. a Bank- Bill for that Sum. G. gave the Bank-Nore to C. tor a 
Debt he ow'd him, and C. received the Money at the Bank. S. refuſed 
to pay his Bill. Holt Ch. J. held, that the Plaintiffs might have a Spe- 
cial Action, but not a General Indeb. Aſſump. For this was not Money 
lent, nor laid out for Defendant's Uſe, but it was a Buying of the Bill 
of S. with a Warranty of it from the Defendant; and the Plaintiffs 
were nonſuit. 2 Ld. Raym. Rep. 753. Hill. 1 Ann. The Bank of 
England v. Glover. 5 
33. Indeb. Affump. for that the Defendant was indebted to him in 20. ; Mod. 148. 
for nouriſhing E. L. an Infant, by the Plaintiff, at the Requeſt of the De- Hart v. 
fendant, he promiſed to pay. It was objected that this will not raiſe a Eongheld, 
„ nn — | 2.9... ad- 
Debt, and ſo Inded. Afſump. will not lie. But per tot. Cur. contra, and zug: 4 
Judgment for the Plaintiff, 2 Ld. Raym. Rep. 341. 842. Mich. 1 Ann. 2 
B. R. Hart v. Langfitt. RE: : | 
34. Indeb. Aſſump. for Meat, Drink, and Lodging found for a 3d Per- 2 La. Raym. 
ſon; and moved in Arreſt of Judgment that ir would not lie, but a Spe- Rep. 982. 
cial Action upon the Cale ; bur per Cur. it lies againſt him upon the Con- S. C. accord- 
tract, and the Plaintiff had Judgment. 6 Mod. yy. Mich. 2 Ann. B. R. BYE 


: As if A. de- 
Jordan v. Tomkins. fires SL , 


1 5 1 f cure the Horſe 
85 and that be (A.) will pay him ſo much, an Indebitatus will lie againſt A. and only againſt him. 
1d. 1 


35. Plaintiff can maintain no Action here on a Fudgment in France, 
bur an Indebitatus Aſflumpfit, or an Inſimul Computaſiet &c. For the 
Debt is to be conlider'd: here only as a Debt by ſimple Contract. 2 Vern. 
540. pl. 484. Hill. 1705. Duplein v. De Roven. W 

36. Where Money is over-paid, this Action will lie for the Surplus. 
Arg. 11 Mod, 147. pl. 3. Hill. 6 Ann. B. R. in Caſe of Asher v. 


Wallis, 2 
37. Indeb. 
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But per 


Parker Ch. 


an expreſs By i | 
| hn to pay Intereſt will ſupport an Action. 10 Mod. 312. Paſch. 1 


Forcer. 


8, C. cited 1, 
Show. 52 — 
Fo Indebita- 
tus Aſſumpſit 
was brought 


an Office o 
a Stecward- 
ip of a 


Count Leet and 


30 Car. 2. B R. Howard v. Wood. 


— mow 
ore it will c 
lie for Rent Cur. 


If a Man 
pays Money 
upon 4 Policy 
ef Aſſurance, 
ſuppoſing a 
Loſs where 
there was not any 


37. Indeb. Aſſump. lies by a Prothonotary againſt an Attorney, for Fees 
for Work done tor Detendant as Attorney. 
Ann. Spearman v. Moreland. : | 

38. An Action for the Interęſt of Money as well as the Principal, vitiate 

the Whole. Arg. 10 Mod. 312. cites 2 Roll Rep. 47. a. 


* 1. B. R. Stafford and 


39, An Indebitatus Aſſumpſit will not lie on a Special Agreement, till 
the Terms of it are perform'd; but when that is done, it raiſes a Duty for 
which a General Indebitatus Aſſumplſit will lie. Gibb. 30g. pl. 7. Trin, 
5 Geo. 2. B. R. per 3 Juſtices, contra Holt Ch. J. Gordon v. Martin. 


Holt's Rep. 20. Trin. 


durante beneplacito. 


Court Baron agai 
the Action lies. But Scroggs 


2. Wherever an Account will lie, 
2 Mod. 263. Trin. 29 Car. 2, 


received by one who pretends a Title, becau 
Mich. 1675. B. R. the 8. P. Per Cur. Arg. 


named in a Policy for Money p 
licy, and held good ; Per H 
Martin v. Sitwell. 


(N. 2) For Monies received to a Man's Uſe. 


granted the Office of Comptroller of the Cuſtoms Sc. ty 
Atrterwards the King 
granted the ſaid Office to A. and B. and yet S. under Pretence of Sur. 
vivorſhip exerciſed the ſaid Office, and received the Profits thereof A 
for the Fees and B. brought an Indebitatus Aſſumpſit for 200 1. had and received to 
and Profits of their Uſe. And the Court gave judgment for the Plaintiff. 2 Mod. 
360. Trin. 29 Car. 2. in the Exchequer, Arris v. Stukely. 


T. dies. 


a Stranger that took the Fees and Profits thereof, and a 
J. who deliver'd the Opinion of the Court ſaid, 
brought againſt one claiming a Right they were agreed it would by no Means lie if now it were an ori. 

inal Caſe, bur becauſe Judgments have been upon it, and that upon ſolemn Arguments they were wil. 
ing to go the ſame way, eſpecially there being no great Inconvenience in it ſince the Title muſt be 
given in Evidence, and on that Account they judg'd the Action did well lie. 2 Show. 21. pl. 14. Mich. 
2 Lev. 245. S. C. and the Court thought that had this been 
the firſt Caſe of the Kind it would be hard to maintain it, but ſaid that it had been maintain'd 2 or ; 
Times before; and cited a Caſe between Bradſhaw and Porter of Gra 
one as Judge of the Sheriff 's Court of London to have been ſo adju 


judge the contrary ; bur upon Importunity adjornatur, — 
8. 6 accordingly, and reſoly'd per tot. Cur, that in reſpect o 


and Jud 


— 


dg'd; fo tha 


, 


ent was given for the Plaintiff. — Freem. Rep. 473. pl. 648. S. C. ar 
d. 478. pl. 656. S. C. ſays the Ch. J. inclin'd againf it; for he ſaid a 

an Indebitatus Aſſumpſit where another takes Money by Force from his Perſon 
away my Horſe &c. but the other 3 Juſtices inclined to allow it. Curia adviſare vult.—8. C. cited 


Show. 35. | | | 
an Indebitatus Aſump/it will lie; Per 


ſe in ſuch Caſe an Account will 1 


3. If a Man pays Money in Part of Satisfaction, and afterwards tht 
whole Value of the (roods is recover d againſt him at Law, the Money fo paid 
on that Account becomes Money recetv'd for the Uſe of him that paid it, 
and he may recover it in an Action at Law; Per North K. Vern. 
116. pl. 169. Trin. 1683. Barebone v. Brent. | 

4. Indebitatus A ſſumpfit by J. S. for Money received to the Uſe of J. 5. 
by W. R. as a Premium on a void Po- 
ole Ch. J. Show. 136. Paſch. 2 W. & M. 


Loſs, that in ſuch Caſe this ſhall be Money received to the Uſe of the Paye 


djudg'd that 
it ſuch Action were 


y.s-Inn, for Money received ly 
t it would now be hard to ad- 
o. 126. Hill. 31 & 32 Car. 2. B. R. the 
the former Judgments the Action lies; 
ued, but adjornatur. 
an may as well bring 
„or where he takes 


ie. 2 Mod. 263.—2 Sid. 4 


1 
2 
3 
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3 do Money Wis paid upon a Miſtake ;: the ſame Law if it was upon a Fraud in the Receiver; 
2 0 Cb. din. 411. 412. pl. 7. Hill 5 W. & M. Tomkins v. Barnet. 


5. If Money be paid by an Order of Seſſions tor Coſts, on Removal of a But where 
oor Man, and that Order is atterwards revers'd in B. R. an Indebitatus Money was 
Aſſumpfit will not Iie for the Money againſt thoſe who received it. Ld, fe > 
Raym. Rep. 742. ſays it was ſo held by Tracy J. at Lent Aſſiſes 1700. % 4.7... 
at Chelmstord. Mead v. Death and Pollard. | Moy, as where 


| | the Court or- 
dering it was deemed illegal, an Indebitatus Aſſumpſit will lie for it; as where N. bad a Donative, which 
he gave to D. and afterwards he remov d D. and put in F. . D. cited N. in the Time of James 2. before 
the High Commiſſioners, and there N. had Sentence againſt him, to reſtore D. and to pay him all the Arrears 
that he had received. N. paid it accordingly. And after the Revolution N. brought Indebitatus Aſ- 
ſumpſit 2gainſt D. for his Money, as received to his Uſe, Ld Raym. Rep. 742. Ex relatione m'ri 
Place, ſays it was ſo reſolv'd 4 & 5 W. & M. by Treby Ch. J. at Niſi Prius in Middleſex, Sir Richard 


Newdigate v. Davy. 


6. Where one pays Money on a Miſtake in an Account, or under, or by, a 
meer Deceit, it is reaſonable he thould have his Money again; but where 
one pays Money knowingly, on an illegal Conſideration, the Party that re- 
ceives it ought to be puniſh'd for his Offence, and he that pays it is Par- 
riceps Criminis; and there is no Reaſon he ſhould have it again; for he 

arted with it freely, & Volenti non fit Injuria. By Treby Ch. J. at 
Ni Prius in London. 1 Salk. 22. pl. 2. Hill. 5 W. 3. agreed, in Caſe 
of Tomkins v. Bernet. | 

7, A. put his Son Apprentice to B. the Defendant, and gave him 3o J. 
to teach hiu the Trade of a Goldſmith, and make him free of London; but the 
Defendant himſelf being a Foreigner, the Son was bound alſo to a Freeman 
for that End; but by the Cuſtom of London he cannot have his Freedom with 
out actual Service with ſuch Freeman. It was ruled by Holt, that an In- 
debitatus lieth nor for A. for the 30 l. the Detendant hath cheated the 
Plaintiff of his Money, and the Plaintiff hath no Remedy, unleſs by 
ſpecial Action of the Caſe for not making him a Freeman. Comb. 34r. 

Trin. 7 W. 3. B. R. Dewberry v. Chapman. 

8. Indebitatus Aſſumpſit for Money had and received by the Defendant 12 Mod. 510. 
for the Plaintiff to the Uſe of the Defendant. The Plaintiff had a Verdict, S. C. ad. 
and upon a Motion in Arreſt of Judgment, the Court held that thoſe judged Niſi 
Words (to the Uſe of the Defendant) thall be rejected, becauſe they are ——— 
inſenſible and repugnant; and then the Promiſe is for Money had and Ld. Raym. 
received by the Defendant for the Plaintiff. 1 Salk. 24. pl. J. Paſch. 13 * 669. 
W. 3. Palmer v. Stavely. 7 S. C. ad- 


judg'd for 

6 ls | the Plaintiff 

Niſi &. —Comyns's Rep. 115. pl. 79. S. C. And Per Cur. after a Verdict for the Plaintiff the 
Words (ad uſum Defendentis) ſhall be rejected, becauſe a Verdict could not have been found for the 
Plaintiff, if Evidence had not been given that the Monies had been received for his Uſe; beſides, the 
Declaration further ſays that the Money was received for the Plaintiff, 


9. If A. gives Money to B. to pay to C upon C. giving Writings &c. and 
C. will not do it, an Indebitatus Aſſumpſit will lie for A. againſt B. for ſo 
much Money received to his Uſe; and many ſuch Actions have been 
maintained for Earneſts in Bargains, When the Bargainor would not per- 
form; and for Premiums for Inſurance when the Ship &c. did not go the 
gage. But it has been held it would not be for Money paid upon «/u- 
rious Contract, becauſe there it was not intended it ſhould be repaid, or 
any Thing done for it; Per Holt Ch. J. 6 Mod. 161. Paſch. 3 Ann. B. R. 
in Caſe of Holmes v. Hall. 

II. A Trooper brought his own Horſe into the Troop, and in eroſſing the 
Sea theHorſe was kill d in a Storm together with ſeveral others. The. Queen 
allow'd 15 . per Horſe for every Horſe that was loſt to remount the Troopers, 
and accordingly ſeveral Hortes were bought and ſent over to the Deten- 
dant to ſupply the Lois in his Troop, bur before the Horſes got over, the 

| 7.7, 75 rooper 


| 
1 
| 
| 


* „„ 


— 
_—  <w——_———— it __ — 


270 


Actions | of Afſumplit. | 

Trooper (the Plaimiff ) was brote, and ſo never remounted. In Action tor 
Money received to the Plaintiff's Uſe, Holt Ch. J. at the Sitting in 
Middleſex, held that this Evidence maintain'd the Action; for tho? the 
Captain did not actually receive the 151. in Money, yet he received a 
Satisfaction which was Monies-worth, and the Plaintiff cannot bring 
Trover becauſe he cannot claim any one of the Horſes in Particular, no 
one having ever been deliver'd to him. But at the Counſel's Requeſt it 
was made a Caſe for his further Conſideration. 2 Ld; Raym. 1007. Hill, 
2 Ann. Norris v. Napper. ; 3 | 

Holt's Rep. 10. A Man having a Wife in England, goes to Jamaica, and there mar. 

36. S. C. by ries a rich Woman, and lets her Lands, reſerving Rent to himſelf, and re. 

the Name of cei ved the ſame divers Years: But after ſome Time they both coming 

2 p into England, ſhe perceived he had another Wife living; and thereupon 

And A. be- brings an Indebitatus Aſſumpfit againſt him for the ſaid Renrs; as ſo 

ing viſibly a much Money received by him to her Uſe. And at the Trial at the Guild. 


| Husband, hall, London, this Point was ſaved to be argued by Counſel, Whether an 


aa 0h Indebitatus Aſſumpſit would lie in this Cate. And by the whole Cour; 
chants, at it was agreed, That an Indebitatus Aſſumpſit would well lie; but Holt 
leaſt the Re- Ch. J. ſaid, That Trover would not lie in this Caſe, becauſe the was 
covery a-. never poſſeſs' d of the Money; and when ſhe married the Defendant, ſhe 
8 an conſented that he ſhould manage her Eſtate ; and Judgment tor the Plain. 
would diſ. tiff. 11 Mod. 146, 147. pl. 3. Hill. 6 Ann. B. K. Aſher v. Wallis. 


charge the | 13 F 
Thane? for this would be a Satisfaction to the Leſſor. 1 Salk. 28. Haſſar v. Wallis, S. C. —S, P 
Agreed Per Holt Ch. J. Arg. but ſaid it was Hard. 12 Mod. 324. , | 


S. P. Per 12. Indebitatus Aſſumpſit for Money received by the Defendant to the 


Wadfa per received to the Plaintiff's Uſe, ſince the Defendant was not to pay the 
. Holt's ſuit. The Plaintiff now moved to ſer aſide his own Nonſuit ; becauſe 
ep. 25. * occaſion'd by the Judges miſtaking the Law. Per Cur. Action was well 

3 brought; for upon the Wager won, the Money was actually the Plain- 

cordingly tiff s, tho he could not receive it before the Fact was made appear. Sed 


by Holt Ch. adjournatur. 10 Mod. 315. Paſch. 1 Geo. 1 B. R. Temple v. Welds. 

* Show:1 57. A ' f ' 

Indebitatus Aſſumpſit brought againſt a Stake holder for Monies had and received for Plaintiff's Uſe 
The Judge of Aſſiſe, who tried the Cauſe, was of Opinion that the Action would not lie; and there- 


fore nonſuitcd the Plaintiff upon the opening his Caſe, without hearing any Evidence. Plaintiff, upon 


Affidavits of this Matter moved the Court to ſer aſide the Nonſuir ; bur the Court refuſed to make any 
Rule. It was alleged from the Bar, that the Court of B. R. had made a Rule in the like Caſe, but no 
ſuch was produced. Barnes's Notes in C. B. 222. Mich. 5 Geo. 2, Love v. Day. | 


7 . 


— 


(O) Upon an Aſſumpſit in Nature of Debt. It lies not 
| where the Thing is Real = 


1 ff F a Man the KORG rendring Rent, he cannot have alt 4. 
umpſit ton upon the Cale upon Affumpſir for this Rent, during * 
for Rent u. Term, becauſe it ſavours of the Realty. Mich. 15 Tac, B. B. be. 


ſerved on a 


Leaſe fo tween Neck and Gulb, Per Curiam admitted, Mich. 12 Jac. Bo 


þ— was > 1 8 SE * 


8. P. of Promiſe to pay Rent Arrear, appears, but tho , 


; * ETFS — * . 
* % I es a 
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— 


— 


— 9 


EN 


meet. White and Short 5 admitted Per Curiam. Mich. 17 Tac. B 4 Pears. Afre 

Curtam. ö | | FOTO IN Ss | 1 
mY $ the Leſſor cannot have an Action upon the Cale for the Rent Plain, 
after the Term ended, becaule it favours of the Realty, Mich. 15 Jac. upon Non 
B. R. between Neck and Tub, agreed per totam Curiam, Mich. x2 Aſſumpſit ir 
Jac. B. between N bite and Short, Per Curiam. 1 
tion did not lie for Rent, but an Action of Debt. Allen 29. Mich. 23 Car. B. R. Munday v. Bailey.— 
Sty. 53. Anon. ſeems to be S. C. and Judgment againſt the Plaintiff Niſi &c. 


z. [But] if a Man brings an Action upon the Caſe, and declares 
that in Conſideration that he promiſed to make a Leaſe for two Years tg 
the Defendant, and ro repair the Land during the Term, the Defendant 
pro mis d pro inde to pay him 208. at every Quarter ęc. AND avers that 
he made the Leaſe Accordingly, and repair d the Land During the 
Term, but that the Detendant had not paid to him the ſeveral 
Sums at the laid Quarters, this Action is well matntainable, tho 
the Term is nor ended; for it cannot appear upon this Declaration 
that this was a Rent, but only a Sum in groſs ; far no Rent was re- 

ſerv d upon the making of the Leaſe, and the Aſumpſit is not to pay 


tt out of the Land, but as a Sum in groſs. Mich. 15 Jac. B. N. 


between Neck and Gubb adjudged, this Matter being moved in Arreſt 

of Judgment; but Houghton gave this Reaſon, becauſe the Leflor 

promis d to repair the Land as well as to leaſe it. 8 
4. But if the Declaration be, that the Plaintiff agreed with the De- If the Leſſee 

fendant that he ſhould hold certain Lands for certain Years; and that 29 at 

the Detendant proinde did promiſe to pay to him 205. at every Quarter 7 We the 


tc. and for a certain Sum Arrear, at certain Quarters after the en oi 
Term ended, he brought his Action. This Action is not maintain- be Rent, an 
able; for it appears apparently upon the whole Matter to be a Rent, on lics 
inaſmuch as he promiled to pay it proinde, at the ſame time that eon; 
the other leaſed to him the Land, Mich. 12 Jac. B. between Vite but in the 
and Short, adjudg'd in Arreſt of Judgment. Contra Mich. 3 Car. Action 

B. B. between Sir Miles Hubbard aud Eowe!!, udjudg'd; this being brought, 


moved in Arreſt of Judgment, the which Intratur Erin. 3 Car, . be 
Rot. 1267. . |  preſily averr d 


to be ſo; 
per Roll Ch. J. Sty. 400. Hill. 1653. Anon. 


5. * Tf Rent upon a Leaſe for Years be Arrear, and after the Leſſee SAL) 
romiſes the Leſſor ro pay the Rent, without Coulſideration of For: Tos. 
earance, or other Conſideration, no Action lies upon this Promile, 8. Lt” 

becauſe he may have an Action of Debt upon the real Contract. pl. 366. 
Mich. 17 Jac. between + Harrington and Green, per Curtam, reſolved Green v. 
Hill. 8 Car. B. R. Between Mantel and Bret, tn a Writ of Error Harrington, 


upon a Judgment in Canterbury held, quod vide Pub. Rep. 397+ Cour wan 


k Court would 
[Bur there is No ſuch Page. . be adviſed. 


; | | ——Hutrt. 34. 
S.C. and the Court were of Opinion that no Action lies; and ſaid that this was ruled in Aibanie's 
Caſe of Lincoln's-Inn, in B. R.——Brownl. 14. S. C. and judgment was given againſt the Plaintit.— 
S. C. of Alban cited by Warburton J. by the Name of Ablaine's Caſe of Lincoln's. Inn, as adjudg'd 
accordingly. in. 15, Trin. ws I: | | | IN, wo 

A Feme ſole ſeiſed of a Rent. barge for Life, took Husband. The Rent was Arrear. The Wife 


died. The Tertenant, in Conſideration that the Rent was behind &c. promiſed to pay it. An Action on 


the Caſe on Aſſumpſit was brought for the Rent, and adjudg'd per tot. Cur. that it lies, becauſe the Huſ- 


nd here bad Remedy by the Statute of 32 H. 8. and then the Conſideration is ſufficient» Le. 293. pl. 
401. Mich. 26 & 27 Elis. B. R. RY 


An Indebitatus Aſſumpſit will not iie for Arrears of Rent, whete there is no other Promiſe ; but it muſt 
4 Action of Debt. By the Juſtices. Cro E. 242. pl. 5. Trin. 33 Eliz. B. R. Read v. Johnſon. — 
35 El bn. Trin. 32 Eliz. C. B. the 8. C. accordingly. S. P. Mo. $40. pl. 460. Mich. 34 & 
35 Eliz. B. x 


3 
1z 


. held accordingly, by all the Juſtices exce way. In the Cafe of Slack v. Bowſal, 


ptions were taken to the Pleadings, no Ex- 
ce pft ion 


— e 


8 Va 
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ception was taken to this Point, and ſo the Plaintiff had Judgment, which being obſerved there "Fi 
| 8 the Reporter, he ſays that in ſuch Caſe this Action lies not without ſome other Special 
Promiſe | Ne . 155 

If a Man makes a Leaſe for Years rendring Rent, and the Leſſee promiſes to pay the Rent, an Af. 


ſumpſit will lie, if the Promiſe <vas made at the ſame Time <vith the Leaſe ; for that mult be expreſily 
averr'd; per Roll. Sty. 400. Mich. 1653. Anon. 


Actions [of Aſſumpfit.] 


| There is a Diverſity between a general Enjoyment of Land without Contract, and Enjoyment upon ſuch 
actual Contract or Aſſumyſit ; for if he did not actually promiſe to pay if he enjoys, there Action on the 
Caſe will not lie; but the Plaintiff ſhall have Remedy upon the Reſervation by Debt only; per Cur, 
And it was ſaid that this Difference had been often adjudg'd good. Sid. 279. pl. 6. Paſch. 18 Car. 2. 
B. R. in Caſe of How v. Norton. | a 


* 


Where an 6. The ſame Law is of a Promiſe of Payment of Honey upon an 
* oo Obligation, without a new Conſideration, as for Forbearance or 
no Action llich like, by which he might have an Action upon the Collateral Pro- 


lies on a mile. Mich. 17 Jac. B. per Curiam. 

Promiſe to | | 

pay the Money, becauſe the Debt is due upon the Obligation. Agreed per Cur. Hutt. 35. BU 

Cro. E. 240. pl. 12. Trin. 33 Eliz. B. R. ſays it was agreed by all the Juſtices, that if one be bound in 

an Obligation, and afterwards promiſes to pay the Money, Aſſumpſit lies upon this Promiſe. Aſhbrooke 

v. Snape, — It will not lie for that Money, unleſs there is a Collateral Promiſe. Brownl. 14.— 

Le. 293. pl. 401. S. P. Arg. Cro. J. 668. in pl. 5. S. P. admitted there in a Note of the Reporter 

P P, per Cur. Cro. 598. Mich. 18 Jac. B. R. in pl. 21. 1 n ö 
In Caſe of Rent, or Debt by Specialty, Alſumpſit will not lie, unleſs ir be for Forbearance of the Pay- 

ment after it is dus; per Holt Ch. J. 12 Mod. 511. Paſch. 13 W. 3. 1 


ThePlin- . In an Action upon the Caſe upon a Promiſe, if the Plaintiff de 
7 -Þ clares that the Defendant, 22 Martii 6 Car. in 2, de that the 


Defendant Plaintiff, at the Requeſt of the Defendant, would permit the Detendant 


for a Year, to have and ox fora Lands tC, from the 25 of March after fot 
and in Con- gg Bear, the Detendanr, in Conſideration thereof, did afſume to 
fideration pay to the Plaintiff JI. ar Michaelmas after, and avers that the Oe 


thereof the Ph 
Defendant fenDant did enjoy it for one Bear, pet the Oefendant had not paid 
Defenda"" the 51, according; to his Promile'; in this Caſe the Action les fir 
pay pro ma tho this be an Agreement, and may amount to a Leaſe, vet when 


_ 17% an expreſs Promiſe is laid, the Action lies; and it map be ſhewn in 


End of ve CEidence, that this was reſerved upon a Leaſe upon Non Affumpſit 

Near 201. pleaded h. 9 Car. B. R. between Porter and Fletcher, adjudg'd upon 
Ay - a Demurrer. Intratur Pill. 8 Car. Rot. 42. | 

u 
ſente Popham) held that Aſſumpſit lies; for it is not a Rent, but a Sum in Groſs; and Judgment for 
the Plaintiff; but afterwards the Judgment was reverſed. Cro. E. 786. pl. 25. Mich. 42 & 43 Elis 
Symcock v. Payn. S. C. cited Win. 15. to have been reverſed in the Exchequer-Chamber, and 
that it was there ſaid to be a Rent, ſo that Debt lies, and not an Action on the Caſe. 

In Caſe, upon a Promiſe to pay 101. in Conſideration that the Plaintiff had licenſed and permitted tie 
Defendant to enjoy ſuch Lands, it was moved in Arreſt of Judgment that the Licenſe and Permiſſion here 
amount to a Demiſe, and therefore Debt ought to have been brought, and not Caſe. Per Hale Ch. B. 
This Licenſe and Permiſſion does amount to a Leaſe, upon which an Action upon the Caſe does not lie 
without expreſs Promiſe; but upon an expreſs Promiſe to pay Rent, Caſe will well lie; and ſo it has 
been adjudg'd ; for it may be the Promiſe was the Ground of the Leaſe and Reſervation. And here 
we are after a Verdict which has found rhe Promiſe, ſo that we are to preſume there was an expreſ 
Promiſe to pay ſo much Money, in Conſideration that the Plaintiff would admit him to en y the Land. 
Sed adjornatur. Hard. 366 Paſch, 16 Car 2. in the Exchequer. Sir John Trevor v. Roben 

In an Action upon the Caſe, in Conſideration the Plaintiff permitteret the Defendant to occupy and erji! 
Lands until a future Day, to pay 15 J. It was moved in Arreft of Judgment that this is a Lol and not 
a bare Promiſe, and the Defendant had been nonſuited twice upon this Point. Sed non allocatur; for 
it ſhall now be intended an actual Promiſe, and therefore tho Indeb. will not lie on ſuch Permiſſion, yet 
on an actual Promiſe Aſſumpſit will; ſo Judgment for the Plaintiff, Nifi, 3 Keb. 357. pl. 26. Mich. 
26 Car. 2. B. R. Stroud v. Hopkins. | 5 Rk n 


8. In an Action upon the Caſe upon a Promiſe, if the Plaintiff de- 
clares that J. S. was poſſeſsd of Land #c. and by Indenture demiſed 
it to the Detendant from 25 of March tor five Years, rendring 22): 
Rent per Annum at the four uſual Feaſts; and after the End of the 
five Bears, he [J. S.] gig dead, and the Plaintiff his Executor, Ui. 
1 Mah atter the End Mane Leaſe, which was at Lady-Oay beir!, 


thele 


 :hcrc was a Diſcourſe between the Plaintiff and Defendant as to the en- 


— — 
a 
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* 2 
% 


Actions [of Affu mplit.” = 


joying it for a Year longer, from Lady-Day before ; and thereupon, 
PI Ebteration that che Plaiaciff would deduct „and detalk Ye De: 
fendant 51. 108. of the Rent of 221, for a Quarter of a 3Bear for the 
I remifſes, and would agree with the Defendant chat the Defendant 
ſbould have the Premiſſes for a Year from the Lady-Day before, as in 
the ſat Indenture was exprels' d, the Defendant did promiſe to pa 

W (pevucting  defatking 51. 10 8, of the ſaid Rent of 221,) the Ref. 
due of the faid Rent of 221, This Action upon the Caſe lies, tho 
WE this is call d a Rent, and the Reſidue of the ſaid Rent of 22 l. and 


SW refers to the Indenture; for this is an expreſs Promiſe, and if it was 


only a Promiſe in Law upon the Agreement, this might be ſhewn 
in Evidence. Paſch. 9 Car. B. R. between Rownceval and Lane, 
adjudg' d; this being moved by myſelf in Arreſt of Judgment, af- 
ter Verdict for the Plaintiff. : IR 

9. In an Action upon the Caſe, if the Plaintiff declares that whereas * Jo. 329. 
the Defendant was indebted to him in 9 J. 10 8. for Rent of certain 5 LY, C. 
Land, the Defendant in Conſideration thereof did promiſe to pay it; Car. That 
in this Cale the Action does not lie, becauſe it appears that this is for upon a real 
Rent, and there was no other Promiſe than what the real Contract Contract, as 
amounted to upon the making of the Leaſe, and it does not appear Vene ior 
whether the Rent was for Life in Fee, or for Bears; ſo that it might don on the 
be in Fee, or for Life, for which no Action of Debt lies. Pill. 9 Car. Caſe does 
B. R. between Bret and Read, adjudg'd per Curtam ; this being not lie; but 
moved in Arreſt of Judgment after a Pervic kor the Plaintiff, Intr. 5 s g 
Trin. 9 Car. Rot. 644. Pub. Rep, Cale 365. between f Green and (7,26: lor 
| Harrington. | | the ent, it 


| | | ſeems other- 
wiſe. ——Cro, C. 343. pl. 7. S. C. and per tot. Cur. the Action does not lie upon the general Promiſe; 


but if he had alleg d that in Conſideration he ſhould forbear the Payment till ſuch a Day, or upon ſuch 
ſpecial Conſideration, then the Action would lie; and adjudg'd for the Defendant Where there is 
an Aſumpſit in Fact beſides the Perſonal Contract upon the Leaſe, Action upon the Caſe on ſuch Aſſumpſit 
is * per Jones & Berkley J. Jo. 305. Mich. 9 Car. B. R. in pl. 1. 

7 See pl. 5. | | 


10. In an Action upon the Caſe, if the Plaintiff declares that the cro. C. 414 
25 Marti, in Conſideration that the Plaincitt, at the Inſtance and Re- pl. 2. S. C. 
queit of the Oetendant, dimitteret to the Defendant certain Lands for 4 he e 
three Bears then next enſuing, and for the yearly Rent ot 251. per 9, 
Ann. to be paid at Michaelmas and Lady-Day by equal ortions. - 
The Defendant did aiſume and promiſe to pay the ſaid (* yearly Rent (“) Fol. 9. 
during the Term at the ſaid Feaſts for the ſaid Land, and avers in r 
Fact chat he afterwards, viz. the ſaid 25 Barttt, did demiſe the ſatd Lands "a 
Land to the Defendant in Forma przdicta, and that the Defendant any ef rhe 
did enjoy the laid Land for all the ſaid Term, and yet the Defendant #*-/* for 
had not paid the ſaid 251. yearly at the ſaid Feaſts for rhe ſaid Lands, 4%, % 
amoutiting in toto to 751. for which he brought his Action; to which n, aud 
the Oefendant pleads, that before this Leale was made one . I.. char the 
was ſeiſed of the Premiſles in Fee, and derives an Eſtate for Life Plaintiff ac- 
from him to A. who married with the ]Þlaintiff; and that the Plain- „f ar dere 
tiff being ſeiſed in the Right of A. his Wife for Life, ſurrender'd to 19% ic ul 
him in the Reverſion betore the Action brought; and thereupon the tound for 
dlaintiff traverſes the Surrender, and this found by the Jury againſt che Plaintiff; 
Defendant ; and tho it was moved in Arreſt of Judgment that r ben 
the Action did not lie, becauſe it is grounded upon a real Contract, ne Action 
pet it was adjudg'd that the Action did lie, becauſe it appears upon lies not, 
the whole Declaration, that it was intended by the Parties chat a it being 
Leaſe ſhould be made, and a Rent reſerved, and for the better Secu⸗ 1 
tity of the Payment thereof according to the Reſervation, chat che ſonal Pro- 
RE WO 4 A a Leſſor miſe in a 
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Real Con- Leſſor ſhould have his Remedy for it by Action ot Debt upon the Re- 
tract, which ſervation, or Action upon this Collateral Promiſe at his Election; and 


> verve. this being the original Intent, che making of this Leaſe, though real, 


executed, * Will not take away this Collateral Promiſe, as Man map covenant to 
the Aſſump- 8 a Leaſe under a certain Rent; and to pay the Rent according to 
fir veivs che Reſervation, fat they are tuo Things ; and fo here tye Promile of 

de. Payment is a thing collateral to the Relervatiou, the which will 


ſonal, is de- 8 

termin d; Continue tho' the Leflee afligns over, and the Leflor accepts the 
and the Bent from the Aſſignee being collateral. Mich. 11 Car. B. B. be: 
Rent berg. tween aden and Symons, per tot. Curiam, prater Crook, adjuvg'd; 
Action lies this being moved in Arreſt of Judgment, J myfelt. being de Conct: 


2 for the li Querentis, Intrat. Mich. 10 Car. Kot. 83. 9 

on-pay- OY 

D _” But 3 Juſtices conceived the Action lies, becauſe it is a collateral and abſolute Promiſe : 
but if it had been an implied Promiſe, (as non a Sale of Goods Ee) then this Aftion-would not lie; bur 
here is an expreſs and direct Promiſe alleg'd, which is in a manner confeſs'd by the Defendant by his 
Plea in Bar, and therefore the Action lies; but Crooke J. doubted thereof, becauſe it is a Perſonal 
Contract, which is determin'd by the makivg the Leaſe ; for it is in vain to have an Aſſumpſit where 
he way bring Debt on the Leaſe, and thereby recover Debt and Damages for the Forbearance ; becauſe 
Ley er lies not in this Action, and then there is no Cauſe to have it.— — Jo 364. pl. 1. S. C. ac. 
cordingly, and that judgment was given for the Plaintiff ; but Crooke continued ſtrongly in his former 
Opinion. ——S. C. cited Arg. 3 Mod. 73. 


O0 11. In an Action upon the Caſe, if the Jlaintiff declares that he 


count made and the Defendant accounted together for the Arrears of a certain Rent, 


mower” and kelerben upon a Leaſe of certain Land, and upon this Account the 


Tenant, it Detendant was found in Arrear 101. and thereupon did promiſe to pay 
appear d that jr, ann for J20n-payinent the Action is brought, this Action lies; for 
1 a4: » this lies in Account, and upon the Account this is made a perſonal Debt, 
which the AND a Yan may make an expres Promiſe for Payment of a Rent, 
Tenant pro- AND yet ſhall have an Action of Debt for the Rent alſo. Paſch. 14 
_— 174 Car. B. R. between Luther and Malyn, per Curtam; though it was 

- laid that it had been adjudg d contra twice in B. in the ſaine Term, 


Zen ale and it had been adjudg'd in B. A. e contra afterwards, ſel, that th 


Caſe on this Actton does not lie. 

Promiſe, and | . | | = | 5 

had a Verdict. On Motion in Arreſt of Judgment, the Court ſaid that Caſe lies not for Rent alone 
due upon a Real Contract, but for Rent with other Things it lies; bur ſtay'd Judgment, no new Con- 
ſideration appearing ground this Promiſe upon, but only the old Conſideration of Law for Payment i 
8 on which Caſe lies not, becauſe it is in the Realty. Sty. 131. Mich. 24 Car. B. R. Ayr 
V. 81 i | De 


12. A. was 8 of a Leaſe for Years of Land on which a Rent wi 
reſerved, (the Inheritance whereof was in the Plaintiff's Wife.) B. the 
Defendant, in Conſideration the Plaintiff would procure A. to affign the Leal 
to him, promiſed to pay the Rent to the Plaintiff for the Reſidue of the 
Term. It was objected that in this Caſe the Action did not lie, becaul: 
the Plaintiff might have a higher Remedy for the Rent, either by Action 
of Debt, or by Pidreſs; but adjudg'd that the Action lay, becauſe h) 
this Promiſe an Action is given to the Husband alone in his own Rigb, 
whereas the Rent in its Nature is due to him in Right of his Wiſe, and 
to be paid for the Land; bur upon this Aſſumpſit is payable to the Per- 
ſon of the Husband. Le. 43. pl. 55. Mich. 28 & 29 Eliz. C. B. Car 
ter's Caſe. | | e 
13. Aſſumpſit, in Conſideration that the Defendant might. have ani 
enjoy quietly ſuch a Park for 3 Nears, he promiſed to pay 100 I. Adjudgl 
that the Action well lay, becauſe it was but in Nature of Rent. Cro. C 
343. pl. J. cited Arg. as 17 Jac. Sir George Banſell's Caſe; and tbe 
Court ſaid that the Caſe cited may be good Law ; tor it is a Special Pro- 
miſe to permit him to enjoy. | 


14. A ampſi 
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134 Aſſumpſit, for that the Plaintiff had ler 10 the Defendant a Ware- 
houſe in the Pariſh of D. the Defendant promiſed to pay him, every Week 
he occupied it, 8 5. and alleg'd he occupied it 2) Weeks. The whole 
Court agreed that for Rent reſerved upon a Leaſe, Aſſumption lies not; 
but this is not a Leaſe, but a Promiſe that as long as he permitted him to 
occupy the Warehouſe he would pay tor it; ſo that the Action lies, and 
adgment for the Plaintiff. Cro. J. 598. pl. 21. Mich. 18 Jac. B. R. 
Deel] v. Morgan. : a 
15. Aſſumplit, in Conſideration the Plaintiff would permit the Defen- Sid. 279. pl. 
dant to enjoy ſuch Lands, to pay him Quantum Meruit; and counted that * S. Q. but 
he permitted him to enjoy 3 Years, and that it was worth 10 l. per Ann. 2 * 
After Verdict for the Plaintiff it was moved in Arreſt of Judgment, firſt, a Promiſe 
That it does not appear that Plaintiff had Title to the Land. 2dly, If he to pay Quan- 
has, Debt lies, and not this Action. But Curia contra in both, and gave tum Meruit, 


Judgment for the Plaintiff, Lev. 179. Paſch. 18 Car. 2. B. R. Grubham l ee 


promis d to 


How v. Norton. pay ſo much, 
1 | Fo | Cviz. a cer- 
rain Rent.) 2 Keb. 8. S. C. according to Lev. and held that an actual Promiſe in ſuch Caſe is 


ſuficient- Cauſe of Action; and Judgment for the Plaintiff, Niſi &c. 


16. A. promiſed B. that if B. would permit A. to enjoy a Houſe as F. . Sid. 323. pl. 
the former Tenant, under whom A. pretended Title to it) did, to become 1. S. C. and 
his Tenant as F. S. was, and to pay the Arrears, This is an expreſs Pro- Judgment. 


miſe, and Aſſumpfit lies upon it to pay the growing Rent. Lev. 204. Pf che 3 
Hill. 18 & 19 Car. 2. B. R. Chapman v. Southwiek. hy ge "5 
pl. 10. S. C. 


adjudg'd for the Plaintiff, Niſi &c. If one grants his Land for a Year, and the other agrees to pay 
ſo much for it, this is a Sum in Groſs, for which an Indebitatus lies. Show. 36. ſaid, in Trin. x 


W. & M | 


Sty. 463. 
tiff. 2 Keb. 291. pl. 72. Mich. 19 Car. 2. B. R. Freeman v. Bowman. Mich“ 5. 
| B. R. Lance v. Blackmore. 
18. Indeb. Aſſump. for Tithes ſold. Baldwin moved in Arreſt of Judg- 
ment that this ſounds in the Realty, and ſo an Action ot the Caſe will 
not lie. But per Curiam, it is well enough; for this ſhall not be in- 
tended a Leaſe of Tithes, but a Sale of Tithes. Freem. Rep. 234. pl. 242. 


20. In Action ſur Caſe, in which the Plaintiff declared, that in Cn/r- og 73. 
deration that he would permit Defendant to occupy Land of the Plaintiſ's ge Tom 


tor one Year, that be wo, Ni ve him tor it as much as it was worth. Per 8. C. ad- 
| Cur. judg' for 
the Plaintiff. 
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Cur. Where a Thing ſavours of the Realty, As where a Thing in certain 
is reſerv'd, the Law will not permit an Action quite perſonal to be 
brought, but will reſtrain the Perſon to his proper Action, without con- 
founding of them; but here, it this Action does not lie, the Party ſhall 
be without Remedy, which the Law will not permit, for an Action of 
Debt does not lie, becauſe it is uncertain, and ſo there can be no Diſtreſs, be. 
cauſe there is no Rent; wheretore this Action is well brought; and Judg- 
ment was granted for the Plaintiff, una Voce. Skin. 238. 242. Mich. 
Jac. 2. B. R. Maſon and Welland. : . | 


6 Mod. 265, 21. Ina ſpecial Aſſumpſit the Plaintiff declared, That whereas D. hag © 


Strong v. a Rent-charge iſſuing out of the Defendant's Lands, the Defendant, in Con- 
1 fideration he would ſave him harmleſs from all Moleftation by D. promis d 10 
833 pay the Plaintiff ſo much. Upon Non Aſſumpſit graced the Plaintiff had 
the Court a Verdict, but Judgment was arreſted, becauſe the Rent-charge was 
ſaid the Ver- granted to D. and not to the Plainrift, and that there was 20 Room ty 

dict ord wh imagine an Aſſignment, or that the Rent did not continue in D. and if ſo, 

Ware of then the Detendanr was to pay the Plaintiff for not doing that which he 

Confidera- had no Right to do, which is Nudum Pactum, and no Conſideration, 1 

tion; but Salk. 364. pl. 4. Mich. 4Ann. B. R. Courtney v. Strong. 


ot bercviſe it a ; 
had been if it bad appear d that the Rent had been aſſign'd to C. 2 Ld. Raym, Rep. 1215. S. C. accord- 


_ ingly. 


(P) Upon an Aſſumpſit. In what Caſe it lies. 


Br. Action 1. J F one promiſe to build a Mill or Houſe for me, wüde a certain 


fur le * Time, tf he does not do it, no Action lies for it, unleſs a Conſi- 
ga? Fi. deration be alleged for it; otherwile it ſounds merely in Covenant, and 


as Ch. J. ts Nudum Pactum, 2D. 4. 34. 11 . 4. 33. 19 . 6. 49, 20 H. 6, 
— + Br. 34. Contra 14 Þ. 7, Action ſur le Cale 45. 21 B. 7, 41. Contra 


Action fur + 3 I), 6, 36. + 14 Y. 6. 18. b. 


le Caſe, pl. f 5 : 1 
7. cites 8. C. Br. Contract, pl. 5. cites S. C.—4 S. P. Br. Action ſur Caſe, pl. 69. cites S. C. that Action 


on the Caſe lies; Per June Ch. J. and Paſton J. 8. P. Br. Action ſur le Caſe, pl. 26. cites 2 H. 4. 


& 4. But contra at another Day and in the Time of H. 7. upon Aſſumpſit. . P. Br. Act on ſur le 
Caſe, I. 40. cites 11 H. 4. 33. And Brooke ſays it ſeems to be good Law at this Day; for the A#ion 
upon 3 Caſe which ſhall be brought upon Aſſumpſit, ſhall be brought, that for ſuch a Sum of Money to 
vim paid &c. the Defendant promiſed &c. and in this Caſe there is ſuppoſed no Sum of Money; therc- 
fore it is Nudum Pattum &c. But Ibid. pl. 31. cites 3 H. 4. 3. contra, That of Covenant by Pard, 
Action upon the Caſe lies for the Non-feaſance. —So Ibid. pl. 69. cites 14 H. 6. 11, — So Br. Diſceit, 
pl. 2. cites "y -1 6. 34. if he bas not Specialty to have Action of Covenant. Br. Action ſur le Caſe, 

]. 10. cites 8. | | 
K Keil w. 50. a. pl. 4 Paſch. 18 H. 7. Anon. 8 P. without mentioning any thing of a Conſideration; 
and ſays that it ſounds only in Covenant —Keilw 78. in pl. 25. Mich. 21 H. 7. that if 1 had paid the 
Workman 201. for doing his Work, I may have Action on the Caſe, tho' it ſounds only in Covenant, 
and that without Payment of Money there is no Remedy; Per Frowike Ch. J. in pl. 25. 


2. I a Carpenter promiſes to repair my Houſe before a certain Day, 
ik he does not do it, by which my Houſe falls, J ſhall have an Action 
upon the Caſe. 19 Þ. 6. 49. b. =E E 
8. P. Br. 3. a Carpenter undertakes to build a Houſe for me, if he does i 
Aden pr ill, an Action upon the Caſe lies againſt him, 


69. cites 14 H. 6. 18.— | 
Covenant ill done Action upon the Caſe lies, Per Martin; but Per Babb. and Cockein, tis all one; 


and if there be no Specialt Action upon the Caſe lies in the one Caſe and the other clearly; and ſo it is 
uſed at this Day in B. and in London. Br. Action ſur le Caſe, pl. 7. cites 3 H. 6. 36. —Kelw. 
78. Mich, 21 H. 7. in pl. 26. 8. P. accordingly, by Frowike Ch. J. 


| 80 : 1 2 


Of Govenant not done, a Man ſhall not have Action upon the Caſe, but ot 
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Daughter of the other, and that the other ſhall infeoff him and the Daugh- 


ter, k he marries his Daughter to another, nu Action upon the Caſe lies 
for Want of Conſideration. 7 P. 6. 1. 

5. Ik a Farrier takes upon him ro cure my Horſe that is gravelled = 
in his Feet, and after ita negligenter & improvide heals the ſuid Horſe Fol. 10 
that he dies, an Action upon the Caſe lies upon this Matter, without d Th 
alleging any Conſideration ; tor his Negligence is the Caule of the pl. 16. SC. 
action, and not the Aſſumplit, Trin. 39 Eliz. B. B. between 
Powtuary and Walton. 


6. Ik J retain a Pan of the Law to be of my Counſel at Gulldhal! 
in London ſuch a Dap, at which Oay he does not come, by which my 8. P. Br. 
Cauſe is loſt, J ſhall have a Writ of Diſceit againſt him. 20 H. 6. fn fur 


le Caſe, pl. 

34. b. | | | | 69. 2 
5 H. 6. 18. 

Per Paſton. See (P. b) pl. 11. S. C. 


J. Ma Man ok the Law for a certain Sum promiſes to be of the s. P. Br. 
Counſel of another, and to obtain fuch a Manor for him, if he volun- Aion fur 
tartly breaks his Aſſumpſit, v1z. by diſcovering his Counſel to ano- 8 er rr 
ther; by which he does not obtain the Manor, this Action lies againſt x. 6 18. 
him. 11 0. 6, 18. 24. SS. | | And contra if 
Evidence to him, and does not retain him, and he diſcovers ut ſupra, And if he dots his OOF out ga _ 
cannot purchaſe, then Action upon the Caſe does not lie. See (P. b) pl. 9. S. C. : 


Aſſumpſit &c. in which the Plaintiff declared, That in Conſideration &c. he (the Defendant) Fang 


miſed to purchaſe ſuch Lands at the beſt Rate he could, and aſſign'd the Breach that he had not purchas'd 


the Lands. Upon a Demurrer to this Declaration, it was held an abſolute Promiſe ; but Foſter Ch. 
e contra. The Plaintiff had Judgment. Lev. 3. Mich. 12 Car. 2. B. R. Day v. Webb — J 


— 


$. The Law would be the ſame, if he had done his Endeavours tg S. P. Br. 
obtain it, becauſe he had expreſsly bound himſelf to obtain it, 11 h. 13 = 
6. 18. 56. e Caſe, pl. 


108. cites 11 
K hs + x 


9. Tf a Man bargains and ſells Lands for a certain Sum, and s. P. Br. 
promiſes to procure Certain Men to releaſe to him, if he does not per- Action ſur 
form it, an Action upon the Cale lies againſt him. 14 D. 6. 18. b. Pie 

| | | | pa” © C. accord- 
ingly, by June Ch. J. and Paſton J. 


10. [But] if a Man ſells Lands to another for a certain Sum, and B. Diſceir, 
promiſes to inteott him of the Land within a certain Time, if he Does $2 w=_ 
not infeoff him, but inteotls another, an Action upon the Cale lies @ b, che Ar. 
gainſt him tor the Diſceit. 20 P. 6. 34- 


oument that 
= ; 5 | 3 Action upon 
the Caſe will lie upon this Aſſumpſit, if he has not Specialty to have Action of Covenant — Br. Action 


ſur Caſe, pl. 10. cites S. C. but ſays this Caſe is not adjudged. | 


11. So if in this Caſe the Vendor infeoffs a Stranger, and aſter dif. S. P. Br. 
kiſes him, and infeoffs the Vendee, AND the Diſſeiſee enters Upon him, Ano me 
he ſhall have Diſceir againſt him. 20 P. 6. 34. b. * 


10. Cites 
| S8. C. but 
Brook ſays that the Caſe is not adjudged —Br. Diſceit, pl. 2. cites S. C. 


t2: So if he had taken back an Eſtate Tail from the F coffee, and had 


enfeoffed the Vendee, yet he ſhould have had a Writ of Oeceit. 20 B. 
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1 Ik there be a Bargain between two, that the one ſhail marry the 8 
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Br. Aion 13. So it after the Bargain he had acknowledged a Statute, and after 
7 e Jie enfeoffed the Bargainee, the Bargainee ſhould have had a Writ of 


S&C'Y 


bar Decelt againſt him. 20 H. 6. 35. 


Diſceit lies | 


and not Action upon the Caſe. 


Br. Aion 14. So i he had granted a Rent-Charge out of the Land before the 


ſur le Caſe, Feoffment. 


Cites 


I. 10. | | 
b. C. that Deceit lies againſt him, but not an Action on the Caſe. But Brooke ſays that this Caſe is not 


adjudg'd. —Br. Diſceit, pl. 2. cites S. C 


Br. Action 


S. P. Br Ac- 


See (G. c) pl. 14. 


15. [So] If a Man Sells certain Lands for a certain Sum, and 
promiſes to enfeon him, if he does not enfeoſf him, cho? he does not en- 


teoff any other but 


keeps it himlelf, yet Deceit lies againſt him. 2: 


D. J. 41. per Fineux. Contra 20 H, 6. 34. | 
16. If a Man be rerain'd with me of my Counſel to buy che Ma. 
nor of D. from J. S. and he talſely purchaſes the Manor to himſelt, 


44 


him for this Deceit. 3 D. 7. 14. Curia. 


an Action upon Cale lies againſt Him, 16 P. 6. Action ſur le Cale 


tion 101. 50 Humber ſafely, hut he ſurcharges his Boat with. 


See Cove- 


3 


nus v. 


Pol. 11. 


19. Ik a Pan ſells certain Cocks of Hay in a certain Meadow to 
another for a certain Sum, and the Vendee promiſes to cory them 


away by a certain time, and notwithſtanding the Hendee ſu 


ers the 


Cock not carried awa to lie there to rot the Soil, of the Vendor, ſo 
that he loſes the Profit of his Herbage for a time, he may have an 


Action upon the Tale againſt the Vendee. 13 Þ. 4 Action ſur le Cale. 
48. Admitted by Jffue. mY 


20. It a Man to 


Tac. nation, whereupon 


ley S. C. ad- his Deed, and by 


judg d per 
— Cur. for 
the Defen- 


dant 


diſcharge all Writs of Execution againſt B. upon the ſatd Judgment; 
pet no Action upon the Caſe lies upon this ]Promiſe, becaute it 1s 
made by Deed, and lo he ought to have a4Þrit of Covenant. Mich. 


r a good Conſideration promiſes by hig Decd no: 


to do a certain thing, no Action upon the Calc lies upon this Promille, 
bur a Writ of Covenant. Mich. 16 Jac, B. N. between Bemiſ an 
8000 pl. Hilder/ly, ddjudged. ä * | 


21. Ik A recovers a Debt againſt B. and B. pays him the Condem- 


A. releaſes all Actions, Executions cc. to B. by 
the ſame Deed promiſes that he will withdraw and 


16 Jac. B. R. between Bemiſb and Hilder/ley, adjudged. 


22. A Promiſe againſt a Promiſe will maintain an Action upon the 
Caſe, As in Conlideration that you give me 10 J. ſuch a Day, I promiſe i 


give you 10 fuch 


a Day after. 4 Le. 3. pl. 9. 31 Eliz. B. R. Scans” 


borough v. Warner. 
23. If one is bound in an Obligaticn and afterwards promiſes to pay ble 
Money, Aſſumpſit lies upon this Promiſe, Cro. E. 240. pl. 12. Trin. 33 


Eliz. B. R. Aſhbrooke v. Snape. 


\ 


24 A 
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24. A. promiſed B. the Moiety of the Gain o a Voyage to nn 
A's Ship, 5 B. promiſed A. in K thereof to be at a 
Charge of the Moiety of the Loſſes. Aſſumpſit lies for A. againſt B. on 
this Promiſe ; and Judgment for the Plaintiff. Bulſt. 20a. Paſch. 10 ſac. 
Dockley v. Bury. 


25. Where expreſs Promiſe is, Aſſumpſit lies as well as Account. 1 Salk. 
9. pl. 1. Hill. 2 W. & M. B. R. Wilken v. Wilken. 


3 


(Q) Conſideration. What ſhall be a good Conſideration. 
Conſideration executed. 
[At what Time the Promiſe muſt be made to make 
0 it good. 


1. A Conſideration altogether paſt is not goon. If a Man dif- 
| burſes ſeveral Sums of Money about my: Buſineſs without my 
Requeit, and after J ſay to him in Conſideration that he has dil⸗ 
burled the ſald Sums for him [me,] J promiſe to pay to him 20 l. 
this ts not a 8 Conſideration, becauſe it was executed before. 
Palch. 11 Jac. « R. between Weſt and Weſt. | | 
2. Ik the Servant of A. be arreſted in London for a Treſpaſs, and D 27 4 vl. 
I. S. who knows A. bails him, and after A. promiſes him for his Friend: 3" Fach. 


10 Eliz. 


ip to fave him harmleſs of Damage and Coſts #c. and after J. S. Hunt v. 
is charged, pet this is not a good Conſideration ot an Afſumpſit, be- Sate. 
cauſe the Batling, which was the Confideration, was paſt and exe⸗ S. C. cited 


by Periam ]. 
cuted before. Dyer, 10 Eltz. 272. OT 
pl. 286. Ow. 144, cites S. C. tho' the Page there is miſprinted. 8 C. cited 2 Bulſt. 53.-— 
Cro. C. 409. pl. 2. cites S. C,——S. C. cited Godb. 32. in pl. 40. S. C. cited 2 Le. 225. in pl. 


28 6. : 


3. But otherwiſe it is if the Maſter had requeſted him before to be bail See pl. 5 
for his Servant, and the Bailing had been after. Dyer, 10 Eltz. 8 Ks f. 


272 Cited Yelv. 


41. — 

: : | For it being 
done at the Maſter's Requeſt, the Continuance of the Benefit will make the Conſideration good, and 55 
the Caſe in 10 Eliz. D. 272. imports. Per Jones and Crooke J. Cro. C. 409. Trin. 11 Car. B. R. in pl. 
2. S C cited Palm. 442. Hob 106. in pl. 129. ſays it was agreed that a mere voluntary Cour- 
teſy will not have a Conſideration to uphold an Aſſumpſit. But if that Courteſy were moved by a Suit or 
Requeſt of the Party that gives the ¶Q Jumpſit, it will bind; for the Promiſe, thoꝰ it follows, is not naked 
but couples itſelf with the Suit before and the Merits of the Party procured by that Suit, which is the 
Difference. Paſch. 10 Eliz. D. 27 2. taken in the Caſe of Hunt v. Bates. 


4. If A. comes to B. and intreats him to be bound in an Obliga- Cro. E 42. 
tion for one of his Friends, and B. is contented at his Requeſt ro b 0. 
be bound, and becomes bound accordingly ; and after B. comes to (ior, 
A. and ſays to him, J was content at your Requeſt to be bound to Mich. 27 & 
ug a one cc. J hope you will ſave me harmlels, and A. ſays that he 28 Eliz.C B. 
will, this is a good Conſideration to maintain an Action, tha he wag; ©: 240» 
bound before, inaſmuch as it was at his Requeſt. Werthingron's Cale tie Wind. 
cited Paſch. 42 Eltz. B. R. to be adjudged. bam and. An- 


; 8 3 derſon held 
that the Action did not lie ; but afterwards all the Court held it a good Conſideration by Reaſon of the 


Requeſt precedent ; and the Plaintiff had Judgment. 2 Le. 224. pl. 286. Sidenham v. Worlington 
8 C. Yn. by accordingly. Godb. 31. pl. 40. S. C. accordingly, and after good Deliberation ad- 
Judg'd for the Plaintiff 8. C. cited Ow. 144. | Tg! - 


» 


5. But 


[ 
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Mo. 866. 5. But where a Man requeſts another to do d thing, there after the 


. Nora thing is periormed-tt will be a good Conſideration that he has done the 


' Kribwaje thing upon bis Requeſt, [therefore] he promiſed c. Trin. 14 Jac. 


8. C held by Brait heait'g Caſe and Lamp, my Reports, 
Nichols, 


Winch and Hobart, that the Action well lies. Hob. 105. pl. 129. 8. C. adjudg'd for the Plaintiff 


Brownl. 7. S. C. adjudg'd for the Plaintiff. | | 


See pl.5.and 6, As if a Man requeſts another to labour for his Pardon xc. and af. 
* ter he does his Endeavour, it the other ſays in Contideration that he has 
oe labourd tor his Pardon at hig own Coſts, he promiſes to pay him to 
much tc. this is a g00d Conſideration, Trin. 14 Jac. Hrait hut g 

Cale adjudged, $1 Tv; 


S.Padjudg'd, 7. Ik A. in Conſideration that B. bas married his Daughter at his 
Mag” e iq Requeſt, promiſed to pay him 20 l. this is a good Conſideration, 
the Exche- Oper, 10 Eliz. 1 hug | 

qQuer-Cham- | | 
ber. D. 272. Marg. pl. 32. cites Bill. 2 Jac. B. R. Rot. 51t. Sandhill v. Jenny. — Adjudg'd a good 
Conſideration, there having been a Communication of the Marriage, at the Requeſt of the Defendant; 
for the Father's natural Affection continues, and her Advancement is ſufficient Cauſe of the Promiſe. 
Cro. E. 59. pl. 1. Trin. 29 Eliz. B. R. Marſh v. Kavenford. 2 Le. 111. pl. 146. Marſh v. Rains. 
ford, S. C. ſays, that upon the Communication the Plaintiff and Defendant could not agree on the 
Days of Payment; After which the Plaintiff ſtole away the Daughter, and married her without the 
Defendant's Knowledge; but afterwards he agreed to it, and in Conſideration of the ſaid Marriage pro. 
wis d to give him 100 l. and Judgment for the Plaintiff, ——S. C. cited D. 272. b. Marg. pl. 32. as 
adjudg'd for the Plaintiff. | ee , e N | 


8. Ik A. in Conſideration that B. had bargained and ſold to him 
certain Tuns ot Strong Beer, at the Requeſt of A. aflumed and pro⸗ 
miſed to B. to pay to him 4 1. for every Tun upon Deli very of 30 Tuns 


of Strong Beer; this is a good Conſideration, though paſt, be- 


cauſe the Sale was at the Requeit of him who made the ]Promiſe, 


N Mich. 12 Jac, (. in the Exchenuer Chamber between Bd and Dat 


CYL adjudged, Quod vide Pich. 12 Jac. B. | 

All this was 9g. If A. ſeiſed of a Shop, bargains with B. to leaſe it to him for; 
done upon Beats, rendring 40 8. Rent; and 12 d. of both Sides is given tor the 
— Performance of this Agreement; and after in Conſideration that A. will 
and ſo was make the Leaſe according to the ſaid Promiſe, B. promiſes to pay him 
but one in- 30 1. whereupon A. leaſes the Shop accordingly, this is a good Conſi- 
tire 1 2 deration to Have Action tor the 30 1. thaugh there was a perfect Bar 
rag ie Bain before this Promiſe made, inaſmuch as the Leaſe was not made 


goes ro the ACCOtDing to the Promiſe [Bargain] before chis Promiſe was made. 
whole 2 Paſch. 11. B. R. between Jones and Clark, adjudged, 
ulſt. 73. . | 
8. C. 
Roll Rep.. 10. Jf J Cone] requeſts a Man to board another for one Year, as he 


381. pl. 2. had boarded him before, tu which the other agrees. And before the Year 
S. C. ad- ended, he that made the Requeſt promiſes in Conſideration that he will 


judg d ac- hoard him throughout the Vear, he will pay him for the whole; if he 


e boards him accordingly, this is a good Conſideration for the Board 


ſi b 1 8 ; | | 
Coke (h. J. becauſe the Action was continuing. 2 Roll Rep. 382. in pl. 2,——3 Bulſt. 187. 8. P. 


accordingly, by Coke and Doderidge in S. C. 
E 12. if 
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12 Ik the Son contracts with B. for 20 Weigh of Cheeſe for 20 l. Cro, E. 700. 
whereof 10 l. was paid before-hand, and the Reſidue | was to be paid] pl. 15. S. C. 


it was ob- 


at Michaelmas next, and after the Son comes to B. for the Cheele, jected that to 
which he retuſes to deliver, and atter the Father of the Son comes to deliver char 
[B.] and requeſts him ro deliver ir to his Son, and promiſes him thar if roy he 
his Son does not pay the ſaid 10 l. at the Oay, that he himſelf will, e han 
whereupon B. delivers the Cheeſe ; B. may have an Action upon the the Lay ap- 
Caſe, upon this Aſſumpſit, againſt the Father, if the Son does not points, the 
pay the Money; for this is a good Conſideration. Mich. 41 c 42 Property. 
Elt3. B. R. between Sherwood and NMoodward. r 50 


in the Son 


by the Sale. But Gawdy and Fenner held it a good Conſideration, as it is an Eaſe to the Bargainee to 


have them without Suit, which | ator he could not otherwiſe have had; and tho' the Bargainee may 
take them in this Caſe, yer the Bargainor 1s not bound to deliver them. And there is a new A& done 
by him upon this Agreement, and it is an Eaſe to the Vendee; And that 12 H. 7. is that to deliver 


Goods at another Place is a good Accord; wherefore, cæteris Juſticiariis abſentibus they judg'd it for 


the Plaintiff. 25 


13. Ik A. in Conſideration that B. had fold to him ſuch a Day 
ſuch a Thing adrunc & ibidem promiſed to pay him 101. this Conti- 
deration is good; and continued [ts all one as if it was made] at the 
time of the Promiſe. Paſch. 8 Jac. Andrew's Cale, | 

14. If a Man be indebted to another for Goods ſold, & poſtea eodem Roll Rep. 
die, promiſes in Conſideration thereof to pay it at a Day to come, this 4:3: pl. 1. S. 
is a good Conſideration to make an Allumpſit; for the Continuance 8 1 
ot the Debt is a Conſideration continuing. Mh Rep, 14 Jac. Hodge and good Conſi- 
Vaviſor. | | deration ; 


15. So ił he makes ſuch Aſſumpſit at a Day after the Contract made, and Hough - 


and before Payment; for the * Continuance of the Debt is a good den i, thar 


the uſual 
Conſideration continuing, My Rep. 14 Jac. Hodge and Vaviſor, way of de- 
adjudged. claring is 
| 1 | 1 . in this Man- 
ner, and is good; and Judgment was given for the Plaintiff. 3 Bulſt 222. S. C. and Judg- 
ment for the Plaintiff 5 but Roll. Rep 413. the Reporter makes a Quære of this Cale, 
becauſe it ſeems there is no Conſideration of a new Promiſe, inaſmuch as no Forbearance is pro- 
miſed; for it has been held that a Conſideration to forbear per paululum temporis is not good, becauſe he 


may ſue him notwithſtanding, and conſequently he may do the ſame in this Caſe ; and in this Caſe it 


lies not as upon a future Contract, the Contract being executed before, and this does not make a new 
Contract. 
* See pl. 21. 


16. So if the Dekendant zo Junii was indebted to the Plaintiff in 
20 l. for Money lent by the Plaintiff tu him; and the Defendant being 
ſo indebted afterwards, ſcil. the 3o July atter promiſes to pay tt at a 
Day to come; this is good; for this is a Conſideration continuing. 
Mich. 15 Car B. R. between Barton and Shurly, adjudged in a Mrit 
of Error. Intrat Pill. 14 Rot. 913. 


1. If A. and B. account together, and B. is found 9 1. in Arrears, Sce (N) pl. t. 


upon which B. in Conſideration thereof promiſes to pay it at a Dap; and the 
this is a good Conſideratton not executed before, inalmuch as it is Notes there. 
made upon the Account, and the Debt is uncertain before the Ac- 
count, malmuch as Allowances ought to be made. Mich. 11 Jac. 
B. B. between Feſo» and Brier, per Curtam adjudged. Trin. 12 
dar. B. R. alſo per Curtam, 14 Jac. B. R. beeween Janſon and 
duomore. ; | f 

11. Tf A. in Conſideration that B. had, at his Requeſt, ſolicited SAL 
ſeveral Suits for him, and had done divers Buſineſſes for him, aſſumes * Fol. 13. 
and promiſes ro convey to him his Manor of D. or to give him as much Te Tix 
as the * Manor is worth, this is a good Conſideration, though paſs'd, Bar (8) pl. 
becauſe it was done ar his Requeſt. Mich, 10 Car. B. between 1. 5.C. 
Henne Plaintiff, and RH and others, Executors of one Smith 
Ocfenvants adjudged, this being moved in Arreft of Judgment, 
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Mich. 22 Car. between Teach and Bron/e/, Per Curiam, in Conſi 
deration that before, at the Requeſt of the Oekendant, ille habuiſſet 


_ Curiam de negotus Oefendentts in Lege 4 preſervaſſet 


etendentem a multis periculis ccc. OY 
*Cro. C. 19. In an Action upon a Promiſe, if the Plaintiff declares, that 
408. bend. Whereas 60 l. was given to him tor a Legacy, and that all this, ex. 
doch accord pt 7 I. was paid £0 him by the Defendant, who was Execuror in the 
— ged for Right of his Wite, and ſo bound to pay it, and that 23d September 
the Plaintiff. the Plaintiit, ar the Requeſt of the Defendant, releas'd the ſaid 7 l. and 
Jo. 365 after 28th September, the Detendanr, in Conſideration of the ſaid Re. 
mY ___ leaſe, promiſed to pay the ſaid JJ. at the Death of his ite, if (che 
<o:dively.— does not pay it, though the Releaſe, which was the Conſideration, 
+ This ſeems yyag paſſed, v13. 5 Days before the Promiſe was made, yet inaſmuch 
ro be the dg this was made at the Requeſt of the Defendant, this is a good 
Kavenkord, and Hunt. Intratur Pill. 10 Car. Rot, 774. But Mich. 11 Car. the 
Cro. E. 59. "Caſe was argued at Bar and Bench, & per totam Curiam adjudg⸗ 
pl. 1. Trin. on that the Action lies; for the Requeſt made the Act, which was done 
gel by ar- to be meritorious, and to delerve a good Turn of the other Part; 
liciter Ge- in 44 Eltz. B. R. in f Rigg's Caſe, this was adjudged accordingly, 
neral, and And affirmed on a Merit of Error Pich. 14 Car. B. R. between 
Foſter, that Keen and Pearſon, aidjudged in Conſideration that the Plaintitf, upon 
fiderarion an Agreement before made, concerning the melting ot certain Bells ac, 
was not And caſting them at the Requeſt of the Defendant, had made certain 
5285 nM Molds to make them, the Detendant did promiſe ro pay him for the mak- 
adjudged for ing of them, and for his Labour and Expences about them, this is a 


— 2 Le. good Promiſe, though upon a Conſideration paſt, becauſe it was 
III. pl. 146. done at the Requeſt of the Defendant. Adjudged, this being moved 


Tein. 30 in Arreſt of Judgment. Intratur Trin. 14 Car. Rot, 506. 


March v. Rainsford, 8. C adjudg'd for the Plaintiff. See pl. 7. 
+ See pl. 41. Riggs v. Bullingham, S. C. 


This Plea is 23. If A. in Conſideration that P. according to an Agreement 
ane lier before made between . and B. touching the caſting de novo of cet 
Part of pl. tain Bells of the Church ok S. had betore, at the Requeſt and Jn 
19. next ffance of A. and Coſts of B. made certain Youlds for this ſPurpole, 


above. = promiles B. to pay-him for the aid Youlds, and for his Pains in 


making them when he ſhould be required, this is a good Conſidera- 
tion for B. to maintain an Action againſt A. for though the Conſi 
deration be paſt, yet inaſmuch as it was done at the Requeſt of A. thc 
Action lies, for the Conſideration continues. Maſch. 15 Car, B. R. 
between Pearſon and Keene, Adjudged Per Curtam, this being moved 
in Arreſt of Judgment. Intratur Trin. 14 Car. B. B. Bot. 506, 


21. In an Action upon the Caſe upon a Promiſe, if the Pſaintifi 


Declares, that whereas the Defendant was indebted to him for Ives 
Sums of Money at ſeveral Times ante tunc accommodat' to htm by A. 
S. adtunc & adhuc his Wife, & adrunc due and unpaid, the Deten- 
dant did promiſe to become bound with a Surety in an Obligation, fot 
the Payment thereof at a certain Time, this is a good Conſidera⸗ 
® gee pl. 15. tion, though paſt, becauſe che Debt is a * continuing Conſideration, 
| and therefore good without any other Conſideration of Forbearance 
to proſecute any Suit for it, or any other new Conſideration. Trin. 
Bos ws aud Ham. Adjudged Per Curiam. Intratur 

1049. or. 170. | 
21. The Count was, that in Conſideration J. S. had granted a Term to 
J. D. and that afterwards, at the. Requeſt of J. S. the ſaid F. D. did mats 


an Eftate to V. for 4 Tears, J. S. did promiſe &c. After Verdict it was 


mov 'd, 


gerton So- And then Croke laid that 28 Eltz. in * Rainsford's Caſe, B. R. am 1 


1 3 


—— — * 
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mov'd, that this was no Contideration, and a Difference taken where the 
Promiſe was upon the Grant, and where after; that if it was before the 
Conſideration it was good, but if afterwards it was not good. And ad- 
judg'd Quod querens nil capiat &c. Godb. 13. pl. 19. Paſch. 24 Eliz. 
B. R. Anon. ü 1 55 

23. If one ſerves me for a Near, and has nothing for his Service, and after- S. P. Per 
wards, at the End of the Year, 1 promiſe him, for his good and faithful Ser- Rhodes J. 
vice ended, 201. he may maintain an Action on ſuch Promiſe ; for it is a Cro, * 42. 
good Conſideration; Per Rhodes J. 2 Le. 225. Paſch. 2 Eliz. C. B. of aſd 
in pl. 285. and to this all the Juſtices agreed. > 


4 : ; ; Rhodes J. 
and Periam J. agreed to the Difference; and it was not denied by the other Juſtices. 


24. But if a Servant has Wages given him, and his Maſter ex abun- 
danti promiſes him 10 J. more after his Service ended, he ſhall not main- 
tain an Action for the 10 l. upon the ſaid Promiſe ; Per Rhodes J. and 
this Difference was agreed by all the ſuftices. 2 Le. 225. Paſch. 27 
Eliz. in pl. 286. | 

25. Leſſee tor Years, Reverſion to one M. the Leſſee having ſpent And. 137: 
Money, and being at Charges in Ejetiment brought againſt him, in Defence pl. 137. 
of the Title, acquainted M. with it, and detired him to contribute to- 1 
wards his Charges, or to make him ſome other Recompence; where- S. C. in an 
upon M. promiſed, that for the Conſideration aforeſaid, he would grant Ejectment 
him ſuch a Leaſe, at the Expiration of his Term, as he now has; which brought by 
he afterwards refuſing to do, the Plaintiff brought an Action of Aſ- — uo 

ſumpſit &c. but adjudged that it would not lie, becauſe the Conſidera- the Court 

tion was executed before the Promiſe made. Mo. 220. pl. 357. Mich. 27 adjudg'd it 


& 28 Eliz. Moor v. Williams. for the 
3 Plaintiff, be- 
cauſe very clear that it is only a Promiſe, and no Leaſe. 


26, Marriage is always a preſent Conſideration, Per Anderſon, to S. P. accord- 
which Windham agreed. 2 Le. 224. 225. Paſch. 27 Eliz. C. B. in ingly, Godb. 
1 286 | 31. in pl. 40. 

* S. C. 
| An Aſſump 
fit, in Conſideration that you have married my Daughter, to give you 40 1. is good; for che Affection | 


and Conſideration always continues, Per Walmſley. Cro. E 741. Hill. 42 Eliz. C. B. in pl. 16.——— 
S. P. And fo of his Coufin ; Per Barkley J. Cro. C. 409. Trin. 11 Car. B. R. in pl. 2. | 


21. Note a Diverſity, in Aſſumpſit it is not neceſſary that the Contract 

be Kodem inſtante, but it is enough if there be ſufficient Inducement to the 
Promiſe ; and tho? it 1s precedent it is not material. But in Debs it is re- 
qniſite that Benefit comes to the Party, otherwiſe Debt lies not for Want 
of Quid pro Quo. D. 271. b. pl. 29. Marg. cites it as adjudg'd 29 & 
30 Eliz. C. B. Sydenham v. Worthington. | | 

28. Aſſumpſit, for that the Defendant leaſed Lands to the Plaintiff ren- Before the 
dring Rent, and after ſome Years of the Term expired, promiſed, that in Con- Time ofthe 
faderation the Plaintiff had occupied the Land, and paid his Rent, to ſave A pers Toa 
him barmleſs againſt all Perſons for the Occupation for the Time paſt and to 3 3 
come; and that after wards H. diſtrain'd the Plaintiff's Cattle on the taken Da- 
Land. It was objected, that the Pay ment of the Rent could be no Con- mage fea- 
ſideration, becauſe he occupied the Land for ir, and alſo the Conſidera- ent., 4d. 


tion was paſt. But the Plaintiff had Judgment to recover his Damages. my oe 
Le. 102. pl. 134. Patch. 3o Eliz. B. R. Pearle v. Edwards. tiff; for the 
Conſidera- 


tion that he was in Poſſeſſion, and had paid his Rent, and Was to pay his Rent, is ſufficient to cauſe the 
other to defend his Poſſeſſion for the Time paſt and to come. Cro. E. 94. pl. 5. S. C by the Name of 
Pearle v. Unger. | | 


29. If 
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S. P. faidby 29. If one comes to a Serjeant at Law for his Counſel, and the Serjeant 
Popham, adviſes him, and afterwards the Client, in Conſideration of ſuch Counſel, pro- 


_ and ies to pay him 201. an Action lies for it; Per Wray Ch. J. and ſo 
e, to Popham faid it had been adjudg'd in the Exchequer. 2 Le. II I. pl. 146, 


* 


* 


have been 


adjudg'd ac- Trin. 30 Eliz. B. R. Obiter. 
cordingly in 
the Exchequer. Cro. E. 59. pl. 1. 


30. If a Phhyſician, who is my Friend, hearing that my Son is ſicł, goes 

to him in my Abſence, and helps and recovers him, and I being informed 
thereof, promiſe him, in Conſideration as above, to give him 201. an Action 

2 will lie tor the Money. 2 Le. 111. pl. 146. cited by Popham 30 Eliz, 
as lately adjudged in Caſe of Style v. Smith. 

31. Aſſumphit, in Conſideration he had bought of the Defendant 3 Par- 

cels of Land upon the 1oth of December, the Defendant afterwards, viz. 19th 
December, promiſed to make him ſuch ſufficient Aſſurance thereof before ſuch 

a Day. It was mov'd after Verdict, that the Conſideration was exe- 


cuted ; but adjudged for the Plaintiff, for the Aſſurance was the Sub. 


roms of the Sale. Cro. E. 138. pl. 21. Trin. 31 Eliz. B. R. Warcop v. 
. Morſe. | 5353 
3 Le. 236. 32. A Precept iſſued to a Bailiff to attach Goods of J. S. which he did, 


— = S. C. and delivered them to the then Plaintiff, to deliver at the next Court, and 
Goods were B. the Defendant, in Conſideration thereof, aſſum'd to ſave him harmleſs. 


deliver'd to This Conſideration was a Thing executed before the Promiſe, and ſo not 
the Plain- good. See 3 Le. 326. pl. 325. Mich. 32 & 33 Eliz. B. R. Mead v. 
riff's Wife Bigot. | NO : 

ro keep till . | | 

the next Court; this was held no Conſideration, ſuch Delivery being againſt Law, and alſo the Conſi- 
deration was a thing executed before the Promiſe ; and Judgment againſt the Plaintiff. 


But where 3 + Aſſumpſit, in Conſideration that N. the Plaintiff” had paid for B. 


e the Defendant, and at his Requeſt, 10 l. at ſuch a Day, (Which was a Tear 


that ze bel ore) he promiſed to repay it, cum inde requiſitus eſſet. It was ob- 
Plaintiff, by jected that this Conſideration was for a Thing paſt, and therefore not 
the Defen- good. Sed non allocatur; for the Payment being laid to be at his Re- 
dant s 4p. queſt the Conſideration continues, and fo is the common Courſe. Cro. E. 
Pointmem, | Trin. Fliz. RR B 5 , a 

and for bis 282. pl. 3. Trin. 34 Eliz. B. R. Beaucamp v. Neggin. 

Debt, had | | | | | 

ſhortly before fold to R. S. 601. the Defendant promiſed to repay it on Requeſt &c. Judgment was ſtaid, 
becauſe the Payment being a Conſideration paſt, was not ſufficient. Cro. E. 741. pl. 16. Hill. 42 Elir. 
C. B. Barker v. Hallifax.— 2 Barnard. Rep in B. R. 141. The Ch. J. ſaid he could not agree this 
Caſe to be Law. See 49 or 50. the Reaſons thereof. ä | 


35. Af umpſit, in Couſideration that the Plaintiff had ſubmitted himſelf 


to the Award of F. S. the Defendant, adtunc & ibidem, promiſed to pay the 
Plaintiff 101. The Defendant demurr'd, becauſe the Conſideration was 
executed; but adjudg'd for the Plaintiff, becauſe adtunc & ibidem make 
the Submithon 1ntendible at the Time of the Promiſe. Mo. 367. pl. 50s. 
Mich. 36 & 3) Eliz. Sheffield v. Rice. | 
36. Aſſumpſit &c. in Conſideration the Plaintiff bad deliver d to the De- 
fendant 20 Sheep, he promiſed to pay him 51. at the Time of his Marriage, 
and alleg'd in Fact that he was married &c. The whole Court held, 
that becauſe the Conſideration was in the Preter Tenſe, (Deliberaſſer) 
and ſo the Conſideration paſt, it is no Cauſe of Action; and therefore 
udgment was ſtay d. Cro. Eliz. 442. pl. 5. Mich, 37 & 38 Eliz. C. B. 
eremy v. Goochman. 3 ; 
37. Aſſumpſit, in Conſideration that he had given certain Money, is ill, 
becauſe 1t might be that he had given it before the Promiſe. Palm. 560. 
Arg. cites Trin. 37 Eliz. Baggott's Caſe, 


38. Aſſumplir, 
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38. Aſſumpſit, in Conſideration that he, at the Defendant's Requeſt, 8 C. cited 
by Deed dedit & conceſſit to the Defendant the next Avoidance of the Church by Jones and 
of D. the Defendant promiſed to pay the Plaintiff 100], Reſolved, that Gro C 2 
the Grant being at his Requeſt it was a ſufficient Conſideration, though Trin. 11 Car. 
ir was divers Years paſt, eſpecially it being to the Defendant himſelt; B R. in 
otherwiſe peradventure if it had been to a Stranger. Cro. E. 515 pl. 38. Pl. 2. 
Mich. 41 & 42 Eliz. B. R. Riggs v. Bullingham. 8 

39. A. put his Son to board with J. S. the Plaintiff for 3 Tears, at 8 I. a 
Year, and died within the Year. M. his Widow, in Con/ideration of Natural 
Affection to her Son, and in Conſideration that the Son ſhould continue dur 
ing the Reſidue of the 3 Tears with the Plaintiff, promiſed to pay him 61. 
135. 4d. for the Boarding the Son for the Time paſt, and $1. for every Year 
after of his Continuance with the Plaintiff. The Court agreed that Na- 
tural Affection of itſelf is not ſufficient to ground an Aſſumpſit, without 
an expreſs Quid pro quo; but that is good here, becauſe it is not only 
in Conſideration of Affection, but that her Son ſhould aſterwards con- 
tinue at his Table, which is good as well for the Money due before, as 
tor what ſhould after wards become due. Cro. E. 755. 756. pl. 20. Paſch. 
42 Eliz. C. B. Brett v. J. S. | 9 0 

40. The Defendant, in Conſideration that the Plaintiff} had lent him Ow. 144. 
30 J. before at his Requeſt, promiſed to lend the Plaintiff zol. for a Year, or Pogget v. 


give him 40 S. But this being a Conſideration paſt and executed, it was "v4 _ 


0 


adjudg'd for the Defendant. Cro. E. 885. pl. 25. Paſch. 44 Eliz. C. B. judg'd ac- 
Dogget v. Voyell. | cordingly 
| by all the 


Juſtices, præter Warburton. Mo. 643. pl. 886. Dogget v. Vowell, S. C. adjudg'd accordingly ; 
but in the State of the Caſe there, it is not ſaid that the Loan was at the Defendant's Requeſt ———= 
S. C. cited Palm. 560.——2 Bulſt. 3. S. C. cited. 


40. Aſſumpſit, for that the Defendant requeſted the Plaintiff” to give his Yelv. 40. 
Credit for one R. to F. for 2 Tun of Wine, Value 50 l. and the Plaintiff gave S. C. and 
Bond to F. of 100 J. for the Payment thereof ; upon which he was ſued, and 8 
forced to pay Jo l. at ſuch a Day; in Conſideratiun whereof the Defendant 2 _ 
promiſed to pay the nol. ſuch a Day &c. It was objected that this was give Credit 
upon a Conſideration paſt, and ſo not good; but becauſe R. had Credit for 301 yes 
given him by F. at the Defendant's Requeſt, upon the Plaintiff's under- _ 5 
taking, and the Plaintiff was damnified by reaſon thereof, the Court held 5 
the Conſideration to be ſufficient, and not paſt, and gave Judgment for but by Bond 
the Plaintiff, Cro. J. 18. pl. 3. Mich. 1 Jac. B. R. Boſden v. Sir John of 100 J. for 
Thynn. | | Payment of 

| the 5ol. and 
5 | | all this is 
Senified afterwards to the Defendant, and agreed to by him, and promiſes to pay the 501. this ſhall charge 
him; becauſe it has its Eflence and Commencement from the firſt Requeſt made by the Defendant ; and 
Judgment for the Plaintiff by 3 Juſtices ; but Yelverton contra clearly. 


41. A, fold a Horſe to B. for 51. and C. the Defendant being preſent 
{aid that in Conſideration of the Sale, if B. did not pay him, he would 
ſee him paid. Ir was mov'd in Arreſt of Judgment, that it was ut ex- 
preſsly alleg'd that the Sale was made at C.'s Requeſt, and this Promiſe is 
laid to be after the Sale made, and therefore per tor. Cur. Judgment was 
yo againſt the Plaintiff, Bulſt. 120. Paſch. 9 Jac. Thorner v. 

1 6 F 8 

42. An Exchange was made between two of ſo much French Money 
for ſo much Englith, in Contideration whereof one promiſed the other 
to pay him ſo much. In Action upon this Promiſe it was ruled, that 
the Conſideration was good ; but becauſe the Promiſe was made after the 
Exchange was paſt and executed, the Judgment was reverſed in the Ex- 
chequer-Chamber. 2 Bulſt. 73. Paſch. 11 Jac. cites it Arg. as the Caſe 
of Feak v. Cotton. | | 
"SO 44. Gale 


» 
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43. Cale requeſted Clobery to deliver to F. . 6001. Worth of Wine, which 
he deliver'd accordingly. Afterwards Clare [Gale] promiſed Gale [ Ch. 
very] in Conſideration that he at his Requeſt had deliver'd ſo much to J. G. 
that he would pay him if F. S. did not. J. S. paid only 300 I. And ad- 
judg'd by all the Juſtices of England, that Action lies by G. [Cl. ] againſt 
Cl. G.] Palm. 442. cites it as the Caſe of Gale v. Clobery; in Error. 
[Bur it ſeems much miſprinred, and ir ſhould be as in the Crotchets, or 
otherwiſe it muſt be that Clare was a 4th Perſon, and 1 Clobery 
in Conſideration of his delivering the Wine at Gale's Requeſt, and that 
Action lay againſt Clare. ] 
44. In Aſſumpfit % a Servant, ſhe counted that having ſerved the De- 
fendant and his Wife faithfully, he after his Wife's Death, in Con/edera. 
tion of the Service done to him and his Wife, wy to pay her 135. 4d. It 
was objected that the Conſideration is not good, becauſe it is not alleg'd 
that ſhe ar his Requeſt ſerved him, and alfo that the Promiſe was after 
the Service perform d; but Judgment was for the Plaintiſt. Hutt. 84, 

Mich. 2 Car. Franklin v. Bradell. 

45. Aſſumpſit &e. The Plaintiff declar'd that on ſuch a Day &c. he 
fold ſo much Barley to the Defendant, Part -whereof he deliver d emmediately, 
and the reft by Agreement he was to deliver afterwards, and afterwards on 
the ſame Day the Defendant promiſed to pay ſo much by ſuch a Day. It 
was objected that the Promiſe was after the Sale, and ſo being made 
upon a Conſideration executed, it is not good; but per Cur. it is good 
enough, being made on the ſame Day, and no Divition ſhall be made 

thereof in this Cafe. Lat. 150. Trin. 2 Car. Howler's Caſe. | 
46. Caſe, for that in Confederation the Father would ſurrender a Copybold 


r * 
— IS 7 o_ 


to the Defendant, he promiſed to give to M. and S. his 2 Daughters, 20l, 


a- piece. M. alone brought Action for 201. It was moved in Arreſt of 
Judgment, that the Plaintiff had declar'd wh IF er; Promiſe which 
concern'd both, and the Action was brought by M. alone, whereas 8. 
ought to be join'd ; but adjudg'd that they had diſtinct Intereſts, and by 
Conſequence the Action is well brought by one of them. Sty. 461, 
Mich. 1655. Thomas's Caſe. | Do 

47. In Aſſumpſit the Plaintiff declar'd, that whereas the Plaintiff at 
his own Charges had buried the Defendant's Child, the Defendant promiſed 
to pay him his Charges; and tho no Requeſt was laid, Judgment was 
given for the Plaintiff Raym. 260. cited by Mountague Ch. B. and 
Atkins B. as aCaſe in 1656. in B. R. Church v. Church. 

48. In Caſe the Plaintiſf counted, that for ſuch Conſideration (which was 
not executory, but) executed, the Defendant aſſum d &c. The Detendant 
traverſed the Cunſideration executed. Upon Demurrer it was agreed per 
Cur. that a Conſideration executed cannot be traverſed, and udgment 
was given for the Plaintiff, none coming for the Defendant. Roll Rep. 

401. pl. 29. Trin. 14 Jac. B. R. Harris v. Ewer. 
Ibid. 51. 49. The Count was for Work and Labour done for the Defendant, but did 
S. C. argu'd t ſay that it was done at the Defendant's Requeſt. The Plaintiff had 


again, and 


the Ch. J. Judgment by Nil dicit; but upon Error brought, this Matter was 


and Page J aſſign d; but adjornatur. 2 Barnard, Rep. in B. R. pl. 55. Mich, 5 Geo. 


obſerv'd that 2. Hayes v. Warren. 
the preſent | | Tn, het 
Action is not for Goods ſold and deliver d, which would have been a much more favourable Caſe for the 
Plaintiff, becauſe by Acceptance of the Goods there ſeems to be an Agreement to pay for them; but 
here the Defendant might be no ways privy to the Work at the Time of doing it, and therefore though! 
the Plaintiff could hardly recover; ſed adjornatur,———Tbid, 140. Paſch. 5 Geo. 2. S. C. argued again, 
and the Court declar'd they took the Rule of Law to be, That no paſt Conſide ration is ſufficient to 
ſupport a ſubſequent Promiſe, unleſs there was either a Requeſt of the Party expreſs or implied at the 
Time of performing, the Conſideration. Some Acts, they ſaid, were of ſuch a Nature as that the Lav 
would imply a Requeſt, as the being * Bail for one, curing one's Child of a ſudden Sicknefs, perform- 
ing the Part of a Servant &c. and therefore in thoſe Caſes they did allow that a ſubſequent Promiſe 
might be well founded upon ſuch paſt Conſideration. They did agree likewiſe, that where there va 
an expreſs Requeſt at the Time of the paſt Conſideration's being perform'd, that might in nar E 
ſjulhelen 
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ſuſficient to ſupport a ſubſequent Promiſe. And therefore the Ch. J. ſaid, he could not agree the Caſe 
cited out of 3 Cro. 741. to be Law; but in the preſent Caſe the Act done by the Defendant was by 
no means of ſuch a Natnre as to be ſufficient for the Law to create a Requeit upon it; and therefore an 
expreſs Requeſt was neceſſary to have been laid. They ſaid then that they thought there was by no 
means an expreſs Requeſt laid in this Caſe, and however this Declaration might be ſufficient after a 
Verdict by the Common Law, they were of Opinion that this was by no means ſo ſtrong a Caſe upon a 
Judgment by Nil dicit. They ſaid likewiſe that they thought this Conſideration muſt be a paſt one, 
as laid in the Declaration, by reaſon of the Word (Poſtea.) Accordingly they reverſed the Judgment, 
unleſs Cauſe. : 

* See pl. 11. 

+ Barker v. Hallifax. See pl. 24. 


Les A 


| (R) Upon an Aſſumpſit. In what Caſes Action lies 


upon a Collateral Promiſe. 


1. A N Action upon the Caſe lies againſt the Executor, upon a r Cro. J. 

I mile in Nature of a Debt. Mich. 4 Jac, B. R. between Sr 47. pl. 16. 
Moyle * Finch and Richardſon. Reſolved per Curiam, Paſch. 8 Jac. k. 5 * 
in the Exchequer-Chamber, between Meane and Peac her. Mich. 11 1 


Jac. B. R. between + Cock and Thoroughgood, per Curtam. | fon, 8.P, 
apd ſeems to be S. C._——Yelv. 55. Fiſh v. Richardſon, ſeems to be 8. Gf 


+ See Tit. Court, (C) pl. 6. S. C. 


2, [80] An Action upon the Cale lies againſt an Executor or Ad. This wa 
miniſtrator, as well upon a Collateral Promiſe as where the Promiſe is 3 8 
for a Debt. Pill. 14 Jdc. B. R. Small and Boyer, udjudg'd. My 855 Exe- 
Rep. 14 Jac. + Beresford and Goodrouſe, Adjudg' d. Paſch. 16 Car. B. cutor on an 
between 4 Bidwell and Cotton, per Curtam. Paſch. 15 Car. B. R. 3 of 
between ſo» and Thursby, adjudg'd. Contra Mich. 4 Jac, That if fe 
B. N. Sir Moyle ** Finch and Richardſon. Contra Hob. Rep. married his 
. 276; © Daughter, 

| ; | he promiſed 

to give ſo much with her as he had given to any one of his Daughters, The Plaintiff counted that he 
had given ſo much to one, and ſo much to another of his Daughters, and that the Marriage was had in 
his Life-time, and requeſted Payment. The Court was clear of Opinion that the Action well lies. 3 
Bulft. 248. Mich. 14 Jac. S. C. | 

+ This likewiſe was upon a Promiſe to give ſo much in Marriage with a Couſin, and the Plaintiff in 
Action brought by him againſt the Executor, averr'd that he married her in the Life of the Teſtator; 
and adjudg'd for the Plaintiff. Roll Rep. 433. pl. 29. Mich. 14 Jac. S. C.———Cro. J. 404. pl. 3. 
Trin. 14 Jac. S C. adjudg'd for the Plaintiff ; and upon Error brought this 15154 8. was affirm d. 
3 Bulſt. 23 5. S C. adjudg'd for the Plaintiff. See Tit. Condition, (A. d) pl. 3. S. C | 

+ Hob. 216. pl. 279. Bidwell v. Catton, agreed that on a Promiſe by Teſtator to do a Collateral Act, 


as to build a Houſe &c. an Aſſumpſit will not lie againſt the Executor. 
** See pl. 1. c 


3. As if a Man promiſes another, in Conſideration that he will 
marry his Daughter, to give him as much as he hath given or ſhould 
give with any of his other Daughters, if after he gives ſuch a Sum 
with another of his Daughters, and dies, an Action upon this At- 
ſumpſit lies agatnſt the Adminiſtrator, notwithſtanding it be colla- - 
teral. Dill. 14 Jac. B. R. per Curiam, for Coſts after Nonſuit 
of the Plaintitk. But Mich. 15 Tac. it was adjudgd. 


4. So if the Promiſe be in Conſideration [#£.] to leave ſo much to Roll Rep. 


him ar his Death, as he ſhould leave to his Mike, or any of his Chil- $2; n . 
dren. My Rep. 13 Jdc. Saunders and Eaſterby, adjud d; and Dill, 4 . 


14 Jac. àffirm'd in the Exchequer. 9 
8 i | : 39 A 
judg'd; and ſays that the Judgment was affirmed in the Exchequer Chamber, tho' it was objected that 
it 
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it was a collateral Promiſe; and therefore not maintainable againſt the Executor. But the Court helq 
that there was no Difference between a collateral Promiſe and another Promiſe, —Cro. J. 417. pl. 7. 
S. C. in the Exchequer Chamber, and ſays that all the Juſtices and Barons (beſides Tanfield Ch. B. u ho 
doubted thereof) held that the Action well lies againſt the Executor, as well for this collateral Promiſe 
as for a Debt. But Tanfield ſaid, that it had often been adjudg'd, that upon ſuch a collateral Promiſe 
the Executor is not chargeable. At the End of the Report there is a] Note [added, that] Hoxwell 
Clerk of the Errors ſaid, that once they were all of an Opinion to reverſe the ſaid Judgment — Roll 
Rep. 433. pl. 29. Arg. Mich. 14 Jac, cites S. C. and ſays it was adjudg'd in B. R. that the ACtion lay 
againſt the Executors, but in Error in the Exchequer it was the Opinion of all the Court, that it does E | 
not lie againſt the Executor; but it is not yet revers'd, ——2 Bulſt. 236. Arg. Cites S. C. and ſays, that nn 
a Certificate of the Clerks was ſhew'd, that the Opinion of the Judges in the Exchequer Chamber was 1 
contrary to the Judgment given in B. K. but that the ſame Judgment was not revers'd, Ci * 405. pl. 
3. Cites S. C. and ſays that no Judgment was given in the Exchequer Chamber, becauſe the Party died. 

ſenk. 336. pl. 80. S. C. ſays it was adjudg'd ard affirm'd in Error, but that this Judgment i; 
againſt former 3 for a collateral Promiſe not broke in the Life of the Teſtato. 


Roll Rep. 5. So if the Promiſe be in Conſideration of Marriage, to pay ſo 

355. Pl. *- much at the Marriage, and ſo much tor the Marriage-Dinner, and ſo 
. 5 C much at his Death. y RCP, 14 Jac, Lerisford and Goodrouſe, Qt 
ut S. P. Judged. | | 5 

does not ap- ; by | 

pear, 8. C. & S. P. Ibid. 433. pl 29 adjudg'd. ——Cro. J. 404. pl. 3. Berisford v. Woodroff, 

S. C. but S. P. does not appear as to the Marriage-Dinner, or Payment at his Death. —3 Bulſt, 235. 

S. C. as to the Marriage-Portioa, adjudg'd accordingly. | | 


6. If A. buys Goods of B. and becauſe B. diſtruſts the Payment 
of A. U S. promiſes that if A. does not pay him at tuch a Day, he him: 
ſelf will pay it. J. S. dies, and the Money is not paid at the Day; 
the Executors of J. S. may be charg d in an Action upon the ro: 
mile, = it ve collateral. Pill. 38 Eltz. between Saymond and Gent, 

Hob. 216. J. In an Action upon the Caſe againſt an Executor, if he declares 
pl. 279. S. C. that whereas he had ſued an Action againſt B. the Teſtator of the Oe⸗ 
A fendant, B. in Conſideration that the Detendant would forbear to pro- 
2200 1.6 ſecure the ſatd Mrit turther againſt him, did promiſe to pay 501. to the 
S. C. not Plainrift, the Action lies agatnit the Executor upon his Promiſe, be: 
SP. faule this is not collateral, for that an Action of Debt would have 
lain againſt the Teſtator upon thts Promiſe. Hob, Rep. c. 278. 
| between Bedwe// and Cotton, ddjudg' d. 
It was faid 8. If an Executor promiſes to pay a Debt when he bas not Aſſets, no 
oy Action on the Caſe lies againſt him upon ſuch Promiſe ; bur contrary if 
Goodfellow, he has Aſſets. Note, it was fo ſaid by the Juſtices. 3 Le. 67. pl. 101. 


mn. Ben . 5 © - | 

20 that if Hill. I9 Eliz. B. R. in Caſe of Hodgſon v. Maynard. 
a Stranger N | 

_ promiſed, in Gpioihe a Creditor would forbear the Executor, that he <vould 1) It ought to appear in ſuch 
Caſe that the Executor had Aſſets. But the Reporter ſays Quære. - umpſit, in Conſideration the 
Teftator cvas indebted to him, the Execuior promiſed to pay. Reſolved it was no good Conſideration, with- 
out Averment of Aſſets, or that be was commencing a Suit &c. for if this Action would lie, it would charge 
him out of his own Eftate. Freem. Rep. 409. pl. 537. Trin. 1675. Browne's Caſe | 


See Freem. 9. But it was held that if an Heir has nothing by Deſcent, an Action 
Rer. 125. b on the Caſe will not lie againſt him upon ſuch a Promiſe. 3 Le. 67. pl. 
n+ 3. Porter 101. Hill. 19 Eliz. in Caſe of Hodgſon v. Maynard. 


v. Bille. 


Goldsb 94. 10. Aſſumpſit, upon a Promiſe made to the Feme dum ſola, on a Com- 
pl. Fa 18 munication between J. B. the Plainciff's Father and the Detendanr, Cou- 
che Words ſin of R. the Plaintiff, and the ſaid Feme when ſole, of a Marriage be- 
of che De- tween the Plaintiffs; and that the ſaid J. B. promiſed the Feme, if the 
claration be- Marriage did take Effect, he would aſſure to them ſuch Lands; and the 


5 in Con- Defendant then promiſed her that if |. B. did not perform his Promiſe, 
Pramiſſo- he would give her 1001. After Verdict for the Plaintiff it was moved, 


rum, is to be that the Conſideration was not ſufficient; for that the Feme was a mere 
Stranger 


—— 
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Stranger to the Defendant, But adjudg'd for the Plaintiff, and affirm'd "3 pr . I | 
in Error. Cro. E. 63. pl. 9. Mich. 29 & 30 Eliz. Brown v. Gar- Conſidera- 
borough. tion of the 


. > | | : | ; ia . 
as well as of the Refuſal of the FR. my ge, 
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11. The Plaintiff declar'd that the Defendant, in Conſideration that 
the Plaintiff *s Father had employ d his Service about the Buſineſs of the De- 
fendant's eftator, to the Teftator*s great Profit, and in Con/aderation of Love 
and AﬀetFion that the Teftator bore to the Plaintiff, promiſed to give hint 
100 J. Per Cur. The Conſideration here was paſt and executed before 
the Promiſe made, and nothing is done by the Son. i udgment againſt 
the Plaintiff. 2 Le. 30. pL 35. Trin. 30 Eliz. B. R. Harford v. 
ardiner. | | „ 
I 12. Aſſumpſit, in Conſideration that the Plaintiſf gave to J. S. 33. for Le. 186. pl. 
every Hog well mafted. The Defendant promiſed they ſhould be well fatied, a6 f, Kirby 
and re-deliverd; and ſays that he deliverd 150 Hogs to J. S. but 30 of s. C. held 
them were not re-deliver'd. Wray and Clench held, that the Promiſe accordingly, 
being at the Time of the Communication it was a good Conſideration, and ___ 
chough the Defendant had no Benefit by the Promiſe ; but Gawdy e con- dune Words 
tra. Cro. E. 137. pl. 11. Trin. 31 Eliz. B. R. Kirkby v. Cole. 
13. Aſſumpſit, for that the Son being indebted by Obligation to the Plain- 
tiff, the Father, in Conſideration that he. would give him a longer Day, pro- 
mis d to pay the Money. This was held a good Confideration, and the 
Plaintiff had Judgment. Cro. E. 283. pl. 5. Trin. 34 Eliz. B. R. But 
it is added, Nota, This Judgment was revers'd in the Exchequer Cham- 
ber, for that it was no Conſideration, Trin. 37 Eliz. Pyers v. Turner. 
14. The Plaintiff declares, that one L. was indebted in ſuch a Sum, 
and for the Payment thereof hath delivered to the Plaintiff diverſe Goods 
of the ſaid L. The Defendant, in Conſideration that the Plaintiff would 
deliver to the Defendant the ſaid Goods, promiſes to pay the Plaintiff 
the Money due from L. And Exception was taken to the Declaration, 
for that the Certainty of the Goods were nor expreſs' d, and for that the 
Conſideration was but collateral. Another Exception, tor that the Plain- 
tiff might grant the Goods over; but the Court held the contrary ; and 
Judgment for the Plaintiff Brownl. 3. Mich. 6 Jac. Rot. 308. Morſe 
v. Canham. | : | | 
15. An Executor brought an Action upon the Caſe againſt an Executor, 9 Rep. 86. b. 
upon a Promiſe made by the Teftator of the Defendant to pay a Debt owing Pinchon's 
by him. Adjudged the Action was maintainable, becaule the 'Teſtator in 2 wg 
that Action could not wage his Law. Reſolved that the Plaintiff needs . rj 
not aver that the Defendant had Aſſets to pay Legacies. Cro. J. 293. pl. firm'd ac- 
13. Mich. 9 Jac. in the Exchequer Chamber. And Judgment given in cordingly.— 
B. R. was aftirm'd. Legatt v. Pinchon. 2 Brownl, 


| : 7. un 
Legate, S. C. adjudg'd, and affirm's in Error accordingly.——Jenk. 290. pl. 28. 8. C M 


8. C. ci 
by the Ch. J. as adjudg d. 10 Rep. 775. a. b. See Palm. 522, Paſch. 4 Car. B. R. Spade v. 18 


16. The Defendant ſaid to the Plaintiff, Marry Jane d. and JI will give 
Jon 100 J. It was objected that this is no Conſideration, becauſe the De- 
fendant has no Benefit by it; but by Coke Ch. J. tho' he has no Benefit 
yet if the Plaintiff has Prejudice, it is good; and perhaps the Plaintiff 
might have married another with a greater Portion. Judgment for the 
Plaintiff, Roll Rep. 61. pl. 4. Mich. 12 Jac. B. R. Freeman v. Free- 
man. i | | 
17. The Defendant, in Conſideration that M. would take the Plaintiff Roll Rep. 
to Husband, promis'd to make a Fointure of ſuch Land upon her for her Life. Ci. S. P. by 
Per tor. Cur. this is a good Conſideration to raiſe rhe Promiſe. 2 Bulſt. 88 J. | | 
269. Mich, 12 Jac. Freeman v, Freeman. | 


4 E 1 


— —t— Area 49 1 - 
. 


the Plain- that it did not appear that the Defendant had received any Rent due at 


3 
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18. A. the Husband was indebied to H. in 8 Il. 10 8. or Beer, and died. 
H. demanded the Money ot M. the Widow, who in Conſideration that H. 
would ſerve her with Beer, promis'd Payment ot the 81. 10 8. and for the 
reſt of the Beer at ſuch a Day. H. did deliver Beer to her &c. The 
whole Court held this a good Aſſumpſit and Conſideration ; tor they ſaid 
the Forbearance would be a good Conſideration of itſelf. Godb. 202, 

pl. 290. Mich. 11 Jac. C. B. Hatch v. Ip 7 1 

5. C cited 19. An Aſſumpfit 70 the Servant for the Maſter, is good to the Maſter; 
Arg Show. per Dodderidge J. Godb. 261. Trin. 21 Jac. in pl. 453. 

* 20. In Caſe againſt an Executor, the Count was of a Promiſe by Teſgator 

to deliver certain Goods in his . to the Plaintiff upon Requeſt. It was 
objected, that the Teſtator's Promiſe was, that himſelf would deliver 
the Goods, and nor that his Executor ſhould, and that he would do it 
on Requeſt ; bur no Requeſt appears to have been made to the Teſtator. 
But Per Roll Ch. J. an Executor may be charg'd on a collateral Promiſe, 
if there was a Breach of it in Teftator's Liſe- time, and the Requeſt here is 
good, and goes to all. And judgment tor the Plaintiff, Niti &c. Sty. 

* 158. Mich. 1649. Chriſtopher v. How. 

Raym. 211. 21. F. indebted to the Plaintiff, appointed the Defendant, who was then 
Daviſon v. his Receiver, to pay it out of his Rents due at Martin-mas next. The Dr.. 
Hanſlop, fendant promiſed, that if the Plaintiff would give him Time he would pay i: 


10 8 _ wit hin a Month after Martin-maſs. It was moved in Arreft of Judgment, 


* go es 
1 : 
1 


tiff; for be- Martin- maſs, and that the Appointment was to pay it out of the Rents 


2 due at that Time. But the Court held, that after Promiſe to pay it upon 
at ne W 


adtunc Forbearance, it ſhall be intended; and gave Judgment for the Plaintiff 
Receptor 2 Lev. 20. Mich. 23 Car. 2. B. R. Daviſon v. Heſlop. | 
it ſhall be 1 | 


intended after a Verdict, that he had Effe&ts ——S. C. cited Freem. Rep. 464. inpl. 635. 


3 Keb. 336. 22. The Defendant being an Executor, in Conſideration the Plaintiff 
— = : would account with him, promis d to pay him what ſhould be found owing to 
B. R. Smith him from the Teſtator. This was held a good Confideration, tho he 
v. Hawes, had no Aſſets, becauſe here was an Act done, viz. accounting at the Plain- 


S. C. and tiff's [Defendant's] Requeit. Freem. Rep. 464. in pl. 635. cites Trin. 


Jud ent 24 Car. 2. Smith v. Hawkins. 
or the De- 


fendant, Niſi. 3 Keb. 417. pl. 8. Hill, 26 Car. 2. B. R. S. C. and becauſe it was after Verdict, 
Judgment in C. B. was affirm'd in Error. - 


3 Keb. 710. 23, Defendant being Executor to a Debtor of the Plaintiff, promised 


4 of he! that if he took upon him the Adminiſtration, he would pay him his Debt; 


S.C. ad- this was held no Conſideration. Freem. Rep. 434. Mich. 1676. B. R. 
judg'd a- Day v. Cawdry. 

inſt the | 

lan. _ | | | 
I Salk. 27. 24. The Plaintiff counted, That in Conſideration he, at the Requeſt of 
pl. 15. S.C— the 88 wonld let a certain Gelding of his to Hire to F. §. he, the 
1 5 Defendant, did undertake that the ſaid F. S. ſpould re-deliver him to the 
ar upon Plaintiff; and thar he let him his Gelding accordingly, but that J. S. ge- 
Conference yer did re-deliver the ſame. Adjudg'd that this was a collateral Under- 
with the taking for the Act of another; and therefore void by the Statute of 
= Frauds, by its not being in Writing, as the Statute requires. 3 Salk. 
they had 15. Mich. 3 Ann. Bourkmire v. Darnell. 

De | 


t De- | 
— and there was great Variety of Opinions; and many thought it out of the Statute, becauſe the 
Horſe was let out wholly upon the Credit of the Defendant ; but the Judges of B. R. were unanimouſly 
eed that it was within the Statute ; for it is an Undertaking for the Act, and to make good the De- 
fault of another. | | | 


(S) What 


9 WY I . \ 


—— 


—_ 


—— 
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(Ss) What ſhall be a good Aſſumpſit for Default of 
| Certainty. | And Pleadin os. ] 


1. IF a Yan promiſes another, in Conſideration that he will aſſign (v) pl. 39. 

to him a certain Term to pay him 101. this is a good Aſſump· S. C. but 
ſit, cho* the Time of the Aſſignment and the Payment be not ap- my = 
pointed; for the 10 l. ſhall be paid tn a convenient Time after — 
Aſſignment, which alſo muſt be made in conventent Time ; and he 
ſhall not have Time during his Life. Mich. 14 Jac. at Serjeant's. « pq. 1 5. 
Inn, between Barnard * and Simon ADJUDgeD, and the Judgment af vv 
firmed contra to the Opinion of Altham, _ 

2. If A. be indebred to B. for certatn Things to him fold, and C. See (U) pl. 
comes to B. and promiſes him, that if A. would not pay him the 49. S. C. 
Money, that then he himſelf would pay it, an Action upon the Caſe 
lies for B. againſt C. upon this Promile, it A. does not pay the 
Money within a convenient Time; for ſo ſhall the Promiſe be taken, 

1 if A. does not pay it in a convenient Time, that then he will pay 

Mich. 42 & 43 Eltz. B. R. between Saaler and Hawkes adjudged ; 
and that the Declaration fo generally laid was god alſo, | 

3. It a Pan declares upon a Jromile againſt an Adminiſtrator, Ron Rep: 
that the Teſtator was indebred to him in 101, by Obligation, and 488. Gar⸗ 
died, and the Defendant being his Adminiftrator in Conſideratione diner v. 
præmiſſorum, and that the Plaintiff would ſpare him till ſuch a cer- 8G but 


ſtrators of one Baud, Per Curtam. mall be in- 
tended Se- 


cundum ſubjectam Materiam, and cannot be otherwiſe intended than of the Debt. Another Exception 

was that he averr'd that he ſpar'd, but did not ſhew How ; ſed non allocatur, becauſe a Negative; and 

by 3 J. Iſſue ſhall not be taken whether he ſpar'd or not, but the Defendant muſt ſhew how 
e has ſu'd. | | 


Fo 4 1 
4 In an Actiou upon the Caſe upon a Promiſe by A. againſt B. So where 
if the Plaintiff declares, that in Conſideration that he ſold and deliver- the Declara- 
ed to the Defendant a Steer tor 53 8. 4 d. the Defendant ſuper fe Aſ- that che De 
ſumpſit, and to the ſaid B. faithfully promis'd to pay the ſaid 53 8. 4 d. fendant was 
upon Requeſt, tho* by the Words B. aſſumes and promiſes to him- indebted to 

felt, and not to the Plaintiff, yer this is a good Promiſe to the nao ©. 
Plaintiff, Hill. 8 Car. B. R. between Lodyman and Saunders, Pet a 
Curtam. Adjudged in a Writ of Error, this being moved for Er⸗ A. (who 
ror. Intratur Palch. 8 Car. B. K. Rot. 245. and the Judgment wa the 
viven in B. affirmed, „ — 1 
y ; and ſo it is that the Plaintiff aſſum'd to pay the Plaintiff, The Court ſaid, that it "ellis after 
erdict, they would amend the Name, he having well declared that the Defendant was indebted to 
him. Sid. 306. pl. 15. Mich. 18 Car. 2. B. R. Bedford v. Uffington. | Pas 


F. Ik A. promiſes B. in Confideration B. will permit him to have S. P. for de- 
certain Sheep at Foldage in certain Land, that he will pay to B. as Sberp le of 


much as he thould deſerve, and avers that he deſerved fo much, this is to be 44. 

not good to have as much as he thould deſerve for ſuch Things, be- mitted, char 

Calle it is but in Nature of a Treſpaſs, and not uke a . or Action lies, 
* uc 
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Exceptions lich like. Trin. 10 Car. B. B. between Mutton and Boughton. Ab: 
being taken juuldged Per Curiam, in a Yrit of Error upon a Judgment in an 
ro the P1eod- inferior Court in the Town of Northampton; and the Judgment 


Roll Rep. there given revers d accordingly ; which ſeems not to be Law. 


- 3 ak a 5 
2 Fac. B. R. King v. Stephens. —S. P. admitted Hob. 5. in pl. 9. 


pay him the ſaid Day he himſelf will pap him the ſame Oap, this is a 
9 Promiſe, upon which B. may have an Action againſt C. for 


- 


— 
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ft ought to be paid upon Requeſt. Mich, 10 Car. B. N. between Row- 


ee” 


Noy 65. 9. Aſſumpſit &c. in Confederation the Plaintiff would make the Defen- 9 | 
Feerby v. dant a Leaſe of ſuch Lands, he promiſed to pay 201. and alleg'd in Fago, Yi 
Lorkings, that he had made him a Leaſe for 5 Years. It was moved in Arreſt of 


it ought to Teaſe, it may as well be intended a Leaſe at Will as for Life, which Leaſe 
- 1 . he might determine as ſoon as he made it, and it is no Conſideration to 
Anderſon ground an Action upon; and Judgment was ſtay d. Cro. Eliz. 566. pl. 
e contra. 30. Paſch. 39 Eliz. C. B. Fereby v. Lurkin. 


Bulſt. 91. 10. Aſſumpſit; whereas the Plaintiff was in Treaty with the 8 


zricken- 
4 * The Defendant thereupon 1 to deliver them to him, and al 


RE due, and that the Defendant deliver'd him one of the Oxen, but would nit 


bound to keep his Oxen for him, and his offering to pay within 14 Day 
Mich, 8 


Cr of his Children, * . bis elaeſt Son; and ſhew'd that a younger Son 
condingly. had 100 1. Reſoly? ; > 
| And Per it being as much as to any of his Children, and then ſhewing his younger 
. Son had 100 J. this was certain enough. And Judgment tor the Plain- 
* ＋ tiff. Poph. 148. Trin. 17 Jac. B. R. Silveſter's Cafe. | | 


London __ 3 . * - | 4 0 | ” | 
miſes his Daughter's Husband to giye her a Child's Portion, it is good; for by the Cuſtom of London the 
Evidence between the Wife ar 

fhall have: 


12. The Defendant, in Conſideration that Plaintiff would marry bis Mi 
Daughter, promiſed to pay him 20 French Pieces towards the Wedding- 
Dinner. The Plaintiff counted that the 20 French Pieces amounted t 6. 


* . 
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61. Engliſh Money. Exception was taken that this is not 20 French 
Crowns; for there may be other Pieces. Sed non allocatur; for French 
Crowns are the common Coin of France, and known here, and it ſhall 
be intended according to our uſual Speech. Cro. C. 194. pl. 5. Trin. 6 
Car. B. R. Poynter v. Poynter. f 

12. The Defendant promiſed the Plaintiff to give her 100 J. on the Day 
of her Marriage, and Intereſt for it in the mean Time. After a Verdict jr 
was objected, that it is uncertain what was meant by the Word (TIateret) 

It is true ſome Statutes mention Intereſt, but none approve it; but Per 
cot. Cur. the Plaintiff had Judgment. 2 Sid. 116. Mich. 1658. B. R. 
Cook v. Oliver. | 

13. Aſſumpſit &c. in Con/ederation of 20 s. the Defendant promis'd to Keb. 56. pl. 
pay the Plaintiff 20 l. if Cha. Stuart ſhould be King of England within 12 "7- and 65. 
Months next following (he being then in Exile.) It was moved, that 2) 3+ Tal- 
here was no Conſideration, becauſe at the Time of the Promiſe Cha. Fen 8 P. 
Stuart was King of England. But the Court held the Conſideration exactly. 

ood ; for the Words are to be taken according to the Subject Matter, 
the King being at that Time out of Poſſeſſion; and the Promiſe muſt be 
intended to pay &c. if he be in Poſſeſſion within the 12 Months. 1 Lev. 
33. Paſch. 13 Car. 2. B. R. Andrews v. Herne. 

15. Plaintiff declared of a Communication between the Plaintiff and Keb. 776. 
Defendant, concerning the Bark of certain Wood ; and that thereupon it was Pl. LS. Mich. 
agreed, that the Defendant ſhould 12 to the Plaintiff 2 S. per Seame for all * Paz. 
the Bark of ſuch Woods as the Plaintiffs ſnould cut, and that thereupon fry v. Plees, 
the Defendant promis d to have ready ſuch a Day Articles purporting the 8. C. ſays 
Agreement, and an Obligation for Performance thereof, without ſaying in the Court 
what Sum &c. The Declaration is not good for that Reaſon, and a certain _— 
Sum cannot be intended, becauſe the Number of Seams are altogether dant ought 
uncertain ; but the Juſtices held, that this being after Verdict upon Ge- to have 


neral Iſſue was cur'd, but if it had been upon Demurrer or ſpecial Iſſue, given a 


it had been naught. Sid. 270. pl. 25. Trin. 17 Car. 2. B. R. Pleaſe v. * 1 
Palfry. 3 


duc'd to a 


Certainty, according to the Value of the Book [Bark] and ſhould not have pleaded Non Aſſumpſit. 


(T1) What will be a good Conſideration to maintain 
an Action | againſt Law.| ¶ And what ſhall be ſaid 
againſt Law, ” | 


x. Jr Conſideration oł an Aſlumplit to the Attorney of the Plain- Roll Rep. 

1 tiff in an Action alter 2 when his Warrant of Attorney 367 pl. 19. 
is determined, be that he ſhall acknowledge Satisfaction of the Judg: ., abu 
ment, this is not ſufficient to maintain an Action upon the Cale, be- 94". 
caule it is againſt Law for him to acknowlege Satisfaction after the Tir. Ator- 
Warrant determined, without the Conſent of the Plaintiff himſelf, ney Cpl 
Mp Rep. 14 Jac, Payn againſt Chute. 21 


d th 
5 — Notes there. 

2. Ia Man for Money given promiſes to ſerve certain Proceſs, this Roll Rep. 
is not a good Conſideration, becauſe it is againſt Law; for it is 313. y!. 24 


Extartion. My Rep. 13 Jac, * Sherly again/t Parker. Adjudged. |» i $0 


tor this is Excortion in the Sheriff to 5 e it; and therefore unlawful 44juag'a ac. 


— 


— — Me — 


— 


2040 Ahn [of Allumphit] 


_ cordivgly: in the Giver of it. Contra Pill. 10 Jac, B. between ZBoorbby ang 


for by Coke 
Ch. J. it is Alport. 


contrary to the Statute of W. 1. [3 E. 1. cap. 26. ] for the Sheriff to take Money for ſerving Proceſ;; 
and by Dodderidge, if it be unlawful in the Sheriff to take the Money, it is unlawful in the Plaintiff 
to give it to him. S. C. cited Co. Litt. 368. b. - 


Cro. J. 103. 3. Ik an Executor ſues Execution by Elegit, and B. a Stranger, ag 
pl. 38. S. C. a Friend to the Executor, in Conſideration that the Sheriff would exe. 
2 by War- cute the ſaid Elegit "forthwith, and of 6d. to him paid by the Sheriff, 
he ins promiſes to pay him 60 1. Upon which the Sheriff executes the Writ; 
of 6d. is no pet no Action lies, becaule the Confideratiou is againſt the Law; for 


ſuffcient the Sheriff ought to do his Outy without Reward, and this 601. is 


9 not any Diſcharge of the Fees due to the Sheriff by the Statute, being 
voin d 2 


veu by a Stranger, and not erprefſed for them. Mich. 3 Jac. B. 

the other between Bridee and Cage. Adjudged. | 
hich 1 | | | 

ail Wherefore 'it was adjudg'd for the Defendant Noy 111. S. C. and Judgment that 

the Plaintiff Nil capiat per Breve by the Statute 32 [23] H. 6. which avoids it. 


Le 132. pl. 4. If a Man brings a by an which he has againſt A. to the Sheriff 
180. Trin. and prays him that he wil make J. 8. his Special Bailiff, and promiſes 
o Eliz. \_ him, ik he will make him his Special Batliff, that it J. S. (A. 
Ber $941. eſcapes from the Balliff, that he will bring no Action for the Elcape 
brooke, Agalnſt him, this is an Aflumplit upon which an Action lies, if he 
S. C ad- bfkings any Action for the Eſcape againft the Sheriff, Palch. ze 
judgd tor Eltz. B. B. between Paumer and Smalbrooke, adjuvg'd ; and 34 Elß. 
tiff the ſame Caſe affirm'd in a Writ of Error; and there in 32 Eltz. 
3 Le. 227. (aid that it was ſo adjudg'd Trin. 32 Eliz. B. R. between S0. 
pl. 305. Hill. brooke and Selman. | _ COD 
8 Eliz. | 


R. the S. C. in totidem Verbis ———Ow. 97. S. C. by the Name of Dabridgecourt v. Small⸗ 
brooke, adjudg'd for the Plaintiff. Cro. E. 178. pl. 9. S. C. Paſch. 32 Eliz. B. R. adjudg'd for the 
Plaintiff. . Cro. E. 27 1. pl. 2. [14] Hill. 34 Eliz. in the Exchequer-Chamber, S. C. and the Judg- 


ment was affirm'd. 


Noy 76. . Ik A. be outlaw'd at the Suit of B. upon a rotes for Debt, 


Bagſhaw v. and promiſes, in Conſideration that C. a Stranger, will arreſt A. upon a 
roy 5. Capias Utlagatum upon this Dutlawry, that he will pay him 408. this 
void by rhe 18 no good Conſideration to have an Action, though he ſhews in his 
43 (23]H.6. Declaration that he was after made a Special Bailiff to the Sheriff to 
and Judg- arreſt him thereupon, by a Warrant to him directed; for chis is Er. 
. ne So we ed e om tO 
— x. tween Faldee and Salter, per Curiam, in Arreſt; and after jalch. : 
Salter, S. C. Car, this being moved again, it was adjudg'd per totam Curiam 
«<u6g0.*- Agalnſt the Plaintiff, becauſe the Bailiff is the Officer of the Sherif 
for a 10. and his Servant. This 18 enter D, Trin. 22 Jac, B. N. Rot. 


iſe to th . 3 | 
— ey TY Officers to give what was not a due Fee was Extortion, Lat. 54. Batho v. Salter, 
S. C. adjudg'd for the Plaintiff: But an Aſſumpſit made to a Stranger to go and help the Sheriff to 
make Execution, is good, and an Aſſumpſit lies. Noy 76. cites it as vouch'd and agreed in one Aud- 
ley's Caſe. Lat. 56. S P. agreed by Jones and Doderidge J. but Crew Ch. J. doubted. 


18. P. ſo 6. If A. keeps a Mercer's Shop in a Town, and B. comes there, aud 
being for a Will ſet up Shop, and takes all the braided Ware of A. at a certain 
certain Time, rice, and in Conſideration thereof A. promiſes B. not to keep any 
on 3 Mercer's Shop after within the ſaid Town, this is a good Conſideta⸗ 
*exeraly, is tion tu maintain an Action upon the Caſe, if he after keeps a Shop 
not good. there; for the Reſtraint of his Trade is but in + one Place, and 1 55 
L 


NF + 


e 


. . 
—_— 
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- 


Dpimion of Haughton. Mich. 19 Jac. This Judgment was alfirm d Jac; Rogers 


upon a Writ of Error in the Exchequer-Chamber. Trin. 24 Car. 2 
B. R. between * Ge and Pragnel, udjudg d in a Writ of Error 226. S. C. 


upon a Judgment in Bank, where it was lo adjudg'd alſo, where bur not S. P. 


e Promiſe was in Conſideration of a Marriage of the Plaintiff with —S. C. cited 
2 Nager of the Defendant, who made the Promiſe. Intratur 7 2 rung 
Paſch. 24 Car. Rot. 217. | | 


who ſaid 


| | that he had 
cauſed the Roll to be ſearch'd, and the Caſe is wrong reported in Bulft. 136. For that the Reſolution of 


the Judges was not grounded upon its being a particular Reftraint, but upon its being a particular Re- 
ſtraint with a Conſideration, and that the Streſs lies on thoſe Words, though as they ſtand in the Book 
they do not ſeem material. Wrms.'s Rep. 186. Hill. 1711. B. R. Mitchel v. Reynolds. 

+ 8. C. adjudg'd ; but if the Reſtraint had been general, or upon a Coerſion, or without a Conſide- 
ration, it would be otherwiſe. Noy 98. by the Name of Jelliet v. Broad Affirm'd in Error by 
all the Juſtices, except Tanfield, who ſaid nothing againſt it. Jo. 13. S. C.——Aftrm'd in the Exche- 


quer by all the Juſtices, Mich. 19 Jac. Cro. J. 597. S. C.. C. adjudg'd by all the Juſtices, but 


| Haughton contra. 2 Roll 203. Jollie v. Broad. 


Maſter takes Obligation of an Apprentice not to exerciſe his Craft within the ſame Town in 4 Years. 


Action lies not for uſing the Craft within the 4 Years. Mo. 115. pl. 259, Paſch. 20 Eliz. Anon. 


S. P. Mich. 43 & 44 Eliz. C. B. Ow. 143. Claygate v. Batchelor. S. P. as to uſing his Trade in 
the ſame Place, and the Bond adjudg d void; but, a Difference taken between a Bond and a Promiſe. 
Mar. 191. Paſch. 18 Car. B. R. Barrow v. Wood. Same Difference taken Mich. 1 Jac. 2. C. B. 
3 Lev. 241. Clerk v. the Taylors of Exeter. S. P. Mich. 29 Eliz. Mo. 242. pl. 379. Anon, — 


3 Le. 217. pl. 288. Mich 30 Eliz. S. C. by Name of the Blackſmiths Caſe. 


** A General Reſtraint makes the Bond void; and ſo as to a particular Place, unleſs there be a Con- 


ſideration; but a Conſideration will make it good. Allen. 67. Trin. 24 Car. B. R. Prugnell v. Goſſe 


And cites it as adjudg'd in Froward's Caſe.——S, P. by Roll Ch. J. Sty. 111. Trin. 24 Car. Prag- 
nell v. Goff. | 


* 


8. P. Mar. 77. Trin. 16 Car. C. B. but if one be bound that he will not uſe his Trade, it is no good 
Bond. Anon. See Tit. Trade (F) per totum. a 


J. Ik A. and B. play at Tables, and thereupon in Conſideration 
the Plaintiff promiſes to give his Mare to the Defendant, if he wins five 
Games at Tables, the Defendant promiſes to pay $51. to the Plaintiff it 
he wins five Games, this is a good Conſideration, by reaſon of the 
Hazard, though this is no lawful Game for every Perſon. Mich. 
A Gt. D Fog between Sutton and Fones, per Cutiam. Intratur 

ich. 9 or. : 5 5 = 

8. In an Action upon the Cale, if the Plaintiff declares that where- Hob 67 pl. 
as he, at the Requeſt of the Octendant, ſolicited and proſecuted a 73- 8. C. 
Suit in B. B. in Treſpaſs, in which the Defendant was Plaintiff againſt © _—_ 
B. the Detendant promiſed to pay che now Plaintiff 1001. this is a Wray.) 
good Conſideration, and not againſt the Law; for it is lawful for a 
Man to be a Solicitor upon a Special Retainer, tf it be not for Main⸗ 
tenance. Pob. Rep. 93. between Worthington and Gauſton, Mich. 22 & 
23 Cltz. Rot. 378. | 

9. IA. makes a Leaſe to B. and the Leſſee covenants to pay Quit- Palm. 168. 
Rents, and to repair, and B. together with C. at the Requeſt of B. 8. C ad or- 
enter into an Obligation of 1000 1. jointly and ſeverally, tu. A. for the 11d 788 
Performance of the Covenant, and after the Quit-Rents are behind, S. C. held 
and the Houſe is not repair d, whereupon A. arreſts C. upon the Obli⸗ by 3 Judges, 
gation, and thereupon C. pays all the Arrears, ſcil. 33 l. and promiſes (ablone | 
to repair the Houle before a certain Day after, and in-Contideration er abe, 
thereot A. promiſes to C. to ſue B. upon the laid Obligation, and to pay good Con- 
to him ſo much as he ſhould recover upon the ſatd Obligation, or ſhould fideration 
have by Compoſition with B. and atter ſues B. and compounds for and Promiſe 


341, an Action upon the Caſe lies for C. againſt A. upon this pie D ATR 


Han may for a Conſideration ſell the Liberty that the Law gives  Sulf. 136. 
him; but otherwile it 18 where the Reſtramt is by Tompulſton, as n 
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fic; and mile; tor it is not Maintenance in C. for all that he did and pald 

Le ro ought to have been pertorm'd by B. himſelf, who was the Principal. 

7 8 Trin. 19 Jac. B. R. between Morris and Badger, udjudg'd; this be⸗ 
Plaintiff, ing moved in Arreſt of Judgment. 


S. C. cited 10. If A. promiſes B. an n of B. that in Conſideration that 
. he will ſolicit a Suit which J. S. has in Chancery, that he will give 
Wilſon v. him 38. 4d. every Term, this Conſideration is not againſt Law 
Peck, S. P for an Attorney in one Court may be a particular Solicitor in ano 
—Cro. C ther Court; but not a general one. Mich. 12 Jac, between Leach 
159, 109: P. and Penton, per Curiam. 


5 Car. B. R. Thursby v. Ularren. All the Court conceived that an Attorney may very well be a 
Solicitor for his Client in other Courts, as well as in the Court where he is Attorney, and a Promiſe to 


y him for it is lawful. Bur if a Perſon of ſuperior Rank ſhould do it, it would be Maintenance,—. 


Jo. 208. pl. 3. Trin. 4 Car. B. R. S. C. adjudg'd. — Mar. 78. pl. 123. Paſch. 15 Car. 


: 6 > g 3 cited per 
Cur. to have been adjudg d in B. R. in one Kelway's Caſe. 


11. Jf A. ſolicits a Suit for B. in Chancery at his Requeſt, and 

after they reckon inſimul, and upon the reckoning the Fees of the 

Solicitor, and the Money laid out by him comes to 6 1. and upon this 

B. ſaps,-in Conſideration that A. will ſue for him a Latitat out of the 
King's-Bench againſt J. S. he promiſes to pay him the ſaid 61. though 

it ſhould be admitted the Ground ts ill, viz. that the 61, was not 

due, becauſe this Solicitation is againſt Law and Maintenance, yet 

it ſeems the ſuing the Latitat will be a good Conſideration. Mich. 

13 Jac. B. Oubitatur, between Leach and Penton. 

Aſſumpſit, 12. If A. be obliged to B. in an Obligation for 40 . upon Condition 
for that H. for the Payment of 20 l. and A. effoigns [eloigns] himſelf, fo that 


the Conuſor, B. knows not hom to come at his Debt; whereupon C. a Stranger, 


acknowledg'd : : : : | : ; 
4 Rn Conſideration of certain Herrings given to him by B. and that B. 


dance of {hould aſſign the {aid Obligation to C. with a Letter of Attorney to put 


10001. ro ft in Suit, promiſes to pay the ſaid 20 l. this is a good Conſi deration 
ir, and tg have an action; tho it was objected that the buying of Debts is 


one ol ; but 1f that be void, yet the giving of a 
4 abe againſt Law; but 1f that be void, pet the giving of the Perrings 
7 E ” a Conſideration. Mich. 7 Car. B. R. between Mic haet and 
of bis Lands, Carden, adjudg d this being moved in Arreſt of Judgment. 

who in Con- | 

ſideration the Plaintiff would aſſign the Recognizance to him, promiſed to pay &c. It was moved in Arreſt 
of Judgment, that a Conſideration to aſſign a Recognizance over is unlawful, and Maintenance, and 
ſo not good. Reſolved per tot. Cur, that an Aſſignment of a Debt or a Recognizance to a Stranger, 
is a void Conſideration ; but an Aſſignment of it to the Tertenant, by ep of Diſcharge of his Land, 
is clearly lawful. Cro, Eliz. 551. pl. 2. Paſch. 39 Eliz. B. R. Barrow v. Gray, 

Aſſumpſit, to give ſo much Money in Conſideration the other would aſſign to him a Judgment obtain'd 
againſt J. S. in the Marſbal's Court. It was mov'd that this is a Choſe in Action not affignable, and if 
it was, tis Maintenance; but per Curiam, tis a good Conſideration, and it is common for one to give 
another a Letter of Attorney to ſue Execution in the Name of him who gave ir. Sid. 212. pl. 11. 
Trin. 16 Car. 2. Loder v. Cheſlyn.— Keb. 7 44. pl. 35. Leader v. Cheſſelin, S. C. and Judgment 
for the Plaintiff, Niſi; altbo' it was a Judgment by Nil dicit, which is but an A ward. 


See Tir. 13. I A. being a Clerk, promiſes B. in Conſideration that B. 


Simony, = ill procure him to be Rector of a Donative Church, with Cure of the 


92 Fg Souls of the Gift of the King, (as the Caſe was) to pay to B. 101. 
"ke Notes this is not a good Conſideration. to maintain an Action; for it is 
there. Simony, and againſt the Law of God and Man. Mich. 9 Car. 
B. R. between Mackaller and Toddrick, per Curtam, in a Writ of 

Error upon a Judgment in the Court of the Tower of London, 

upon this Promiſe, which was to procure him to be Rector of the 

Tower, which is a Donattve with Cure of Souls of the King's 

Gift. Intratur Trin. 9 Car. Rot. 1:4. Palch. ro Car, This was 
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ſa reſolved again by all the Court, and the Judgment given in the 
Tower reveried accordingly. | | ; 

14. If a Man promiſes co pay Uſe for the Forhearance of Money, 175 OY, 
according to the Rate of 10 l. for the 100 l. per Anhitiin, though this 0, 
is not made void by any Statute, pet it is void by the Common Caſe of 
Law, and not any good Conſideration to maintam an Action. Gibſon „. 
Mich. 22 Jac. B. R. in the Cale of Oer and Olive, agreed per * 
Ooderidge 4 Whitlock, in, 114. 


120, 141. 
Hill. 22 Jaz. C. B. it was agreed by Counſel of both Sides, that Contracts and Obligations for Pay- 
ment of Intereſt for Forbearance of rhe Money, 1s good. It is no unlawful Conſideration to pay 
Intereſt, not being more than is permitted. Cro. C. 273. pl. 9. Mich. 8 Car. B. R. in Caſe of Harris 
v. Richards: 


15. Ik A. promiſes B. in Conſideration of a Marriage between A. and 

C. the Daughter of B. that he will pay to A. [B.] 100 l. at a Time 
after, and in the mean time to pay according to the Rate of 81. for 
the Intereſt thereof, this ts a good Conſideration, eſpectally it being 
upon a Parriage, and not tor Money lent, Trin. 10 Car. B. N. 
between CHaplyn and Diſpline, udjubdg'd in a Mrit of Error upon a 
Judgment in B. and the firſt Judgment affirm'd. Intratur Palch. 

10 Car. B. R. Rot. 202. and then cited Palch. 5 Car. Not. 134. 
B. R. between Norton and Hinchly, udjudg' d accordingly, = ; 

16. If A. furrenders a Copyhold tg B. upon Condition that if he See Tit. 
pays 80 l. tu B. at a certain Oay, then the Surrender ſhall be voto, Viury (B) 
and after it is agreed between them that A. ſhall not pay the Money, 9 ow C. 
but ſhall forfeit 1 in Conſideration thereof B. promiſes to pay to Notes there 


A. at a certain Day 60 l. or 6 1.- per Annum from the ſald Day, for 
Uſe and Intereſt of the faid 60 l. till it be paid. Th an Action upon 


as the Caſe upon this Promiſe, this is a good Conſideration; for this 


61, ſhall be taken to be Iatereſſe damnorum, and not Lucri, and only 
limited as a Penalty for J2on-payment of the 6o1. as a Nomine 
pœnæ in an Obligation with Condition. Mich, 22 Jac. B. R. be- 
tween Oliver and Oliver, udjudg' d; this being moved in Arreſt of 
Judgment, the which Intratur Trin. 2: Jac. 15 

17. The Plaintifts declared that they were Proprietors of certain Goods 
in Poſſeſſion of one A. againſt whom F. S. the Defendant had commenced a 
teign'd Suit in the Eccleſſaſtical Court, in the Name of one C. with Intent 
to get the Goods into his Poſſeſſion 5 and promiſed the Plaintiffs that if they 
would ſuffer him to recover the Goods by the ſaid Suit, he would render 
them a true Account of the Goods; and ſhew'd that J. S. did recover 
the Goods by Sufferance of the Plaintiffs. This was an unlawtul 
Suit for J. S. ſo to ſue in the Names of others, and therefore it can- 
not be a good Conſideration ; and awarded Quod querens nil capiat 
N Le. 199. pl. 255. Trin. 31 Eliz. B. R. Fith and Brown v. 

„ | | 


18. K. horny a Houſe adjoining to a Priſon, and to which the 


Caolers uſed to ſend their Priſoners to be ſafely kept, in Con/ideration that 


they committed a Priſoner to hint to keep, by which he might make Profit by 
uttering his Meat and Drink as he uſed to do, promiſed to keep him ſafe- 
ly, and to ſave the Gaolers fron all Eſcapes, whereupon they committed 
the Priſoner to him &c. Ir was held that the Uttering his Mear &c. 
was a good Conſideration. Cro. E. 123. pl. 2. Hill. 31 Eliz. B. R. 

Barkley v. Kempftow. b | 
19. Aſſumpſit. Whereas the Plaintiff claimed to have a Title to certain 
Lands in D. in Confederation that the Plaintiff aſſum*d to aſfign his Right 
and Intereſt zo the Defendat,, he promiſed to pay him 40 l. It was urg'd 
that this was an unlawtul Conti ſeration, and againſt the Statute of 32 
40. H. 8. 
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H. 8. cap. 9. for it appears not that the Plaintiff was in Poſſeſſion by the 
Space of a Year before, and ſo could not aſſign, nor that the Defendant 
was in Poſſeſſion ſo as to take by Releaſe ; but the Exception was difal. 
lowed, becauſe it ſtands indifferent whether he was in Poſſeſſion, or not. 
The Plaintiff had Judgment. Cro. E. pl. 23. Mich. 31 & 32 Eliz. B. R. 
Dobbins's Caſe. | 5 1 2 : 
20. Aſſumplit &c. for that Defendant being arrefted at the Plaintif”, 
Suit, in Conſideration that the Plaintiff would permit him to go at large, and 
would give Authority to the Bailiff to that Purpoſe, he promiſed to appear at 
the Return of the Proceſs, or would give the Plaintiff 10 J. It was moved 
in Arreſt of Judgment, that the Promiſe was void, being contrary to the 
Statute of 23 H. 6. but Gawdy and Clench held it good, being made to 
the Plaintiff, who had Authority to diſpenſe with his Appearance; but 
if it had been made to the Sheriff himſelt, or any other to his Uſe, it had 
been within the Equity of the Statute. Cro. Eliz. 190. pl. 1. Mich. z2 
& 33-Eliz. B. R. Milward v. Clark. 
2 Le. 236. 21. Aſſumpſit, for that a Precept was awarded to a Bailiff to attach thy 
pl. 325. S. C. Goods of S. and he attached him by two Quarters of Corn, and deliver d them 


accordingly ; go the then Plaintiff, to deliver them at the next Court, and the Defendant af. 


and after- ſumed to ſave him harmleſs. It was the Opinion of the Court, that the 


wards Judg- . x | 
—_ Jo 5” Conſideration was void, and againft Law ; for Attachment cannot be of 


given a= Corn out of Sacks, but if it might, it ought to be kept by the Bail; 


gainſt the and not delivered out of his Hands. Cro. E. 230. pl. 20. Paſch. 33 Eliz, 
Plaintiff. B. R. Mead v. Bigot. | 


So where A. 22. A. enter d into a Bond of 200 J. to B. Afterwards A. gave all ber 


the Plaintiff Goods to R. for Payment of her Debts ; the Defendant pretending that the 


declard, Bond was read to R. as a Bond of 100 J. only, promiſed the Plaintiff that * 


P 71 C. he and two Witneſſes would depoſe before the Mayor of L. that the Bond was 


the Defen- read to the Obligor as a Bond conditioned for Payment of 200 l. that he would 


dant was in- pay the Money. The Plaintiff, and two other Perſons, did depoſe before 


2 A. the Mayor of L. accordingly. Adjudged that it was a lawtul Oath, and 
and that à good Conſideration. Cro. E. 469. (bis) pl. 21. Hill. 38 Eliz. B. R. 
in Gonfidera- Knight v. Ruſhworth. | 
tion that A. | 
evould bring two Witneſſes before a Teber of Peace, <vho ſhould depoſe on Oath that B. was ſo indebted to 4. 
promis d Payment, and avers that he brought two Witneſſes who did ſwear &c. Vaughan Ch. J. was 
| 2 countenancing theſe extrajudicial Oaths; but Windham and Atkins thought it not a profane 
ath, nor within the Statute of King James, becauſe it tended to the determining of a Controverſy; 
and accordingly the Plaintiff had Judgment. Mod. 166. pl. 4. Mich, 25 Car. 2. C. B. Amie v. An- 
drews.——PFreem. Rep. 133. pl. 155. S. C. accordingly, and Judgment for the Plaintiff. So of a 


Promiſe by Defendant to pay the Money, if the Plaintiff would take an Oath that it was due to him; 


and the Plaintiff averr'd that he ſwore it before a Maſter in Chancery; and adjudg'd for the Plaintif 
Raym. 153. Paſch. 18 Car. 2. B R. Bretton v. Prettiman.— Sid. 283. pl. 17. Brett v. Prettiman, S. C. 
accordingly.-—2 Keb. 26. pl. 55. 8 C. adjornatur. Ibid. 44. pl. 91. S. C. and held it a good Con- 
ſideration, be it before a Maſter in Chancery, or before any Man living, this being intended of a ſolemn 
Oath; and Judgment for the Plaintiff, —So where the Conſideration was, that B. would procure C. to 
make Oath before a Maſter in Chancery, it is a good Conſideration ; and Judgment for the Plaintiff, 2 
Sid. 123. Mich. 1658. B. R. Perkins v. Binke. .So if it was to be before a Fudge of Aſſiſe, Ibid, 
cited by Newdigate J. as the Caſe of Kirket v. Frankmer. „„ 


Velv. 19. 23. Aſſumpſit &c. for that B. being outlaw'd, after a Fudement again/ 
Jennings v. him by the Plaintiff, the Defendant, in Conſideration the Plaintiff would 
r N forbear to proceed upon the Capias Utlagatum, promiſed that if the ſaid B. dis 
indg'd ac- af pay the Debt he would. After Verdict, it was mov'd that the Conſi- 
cordingly. ſideration was againſt Law, becauſe the Proceſs was at the Suit of the 
King; but Gawdy, Fenner, and Yelverton held the Conſideration good; 
for the Proceſs is at the Suit of the Party as well as of the King; but 
Popham e contra. Judgment for the Plaintiff Niſi &c. Cro. Eliz. 909. 

pl. 21. Mich. 44 & 45 Eliz. B. R. Jennings v. Harley. 
Godb. 259, 24. H. was in Execution at the Suit of D.— B. came to M. the Gabler, 
pl. 346. and promis'd him, that iz Conſideration he would permit H. to go at _ 
that 
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As 2 


N p EH. ſhould pay the Debt into Court by a certain Day to ſatisfy D. and Paſch. I2 
— he Gould * the Gaoler harmleſs. M. brought Aſſi umpſit. But per 5 B. R. 
tot. Cur. the Promiſe is void, becauſe the Conſideration is againſt Law. 
Yelv. 197. Hill. 8 Jac. B. R. Martyn v. Blithman. 8. C. but 


there it is 
that the Aſſumpſit was to the Plaintiff the Gaoler, to give him 20 1. if he would deliver A in Erecation 


and void, and that Plaintiff ſhould not have Judgmenr. 
ingly ; and per tot. Cur. the Conſideration is void. 


2 Bulſt. 213. Paſch. 12 


for Debt, and alleges he did deliver A. the Debt not being ſatisfied, It was held an I% Conſideration, 


ac. S. C. accord- 


25. If an Informer takes upon him to compound contrary to the Statute 
of 18 Eliz. 5. tho? it be prohibited, yet the Promiſe is good; and tho' he 
can't withdraw the Suir, yet he may torbear Proſecution ; Per Monrague 
Ch. J. 2 Roll Rep. 103 Trin. 17;Jac. B. R. in Caſe of Brand v. Cox. 

26. The Plaintiff and Defendant were both Suitors to the Sheriff of 
Middleſex to obtain the Ofice of Under-ſheriff tor ſuch a Year. The Defen- 
dant, in Conjideration the Plaintiff would deſiſt his Suit, promis'd the Plain- 
tiff, that if he obtain d the ſaid Office, to pay to the Plaintiff 20 J. for aGeld- 
ing deliver'd him by the Plaintiff. All the Court held the Conſideration 


to be good and valuable; and adjudg'd tor the Plaintiff in C. B. and that 


Judgment affirm'd. Cro. J. 612. pl. 7. Hill. 18 Jac. B. R. Parker v. 


Brown. 3 . | 
27. A Promiſe was made to the Plaintiff, an Inn-keeper, that in Con- Hurt. 55. 


ſderation he would Reep one B. (whom the Detendant pretended to be ar- S. C. accord- 


reſted cn a Commiſſion of Rebellion) for one Night, in his Inn, as a Priſoner, _—_ of 


he would ſave the Plaintiff harmleſs. Atterwards B brought an Action Fletcher v. 


of Falſe Impriſonment againſt the Plaintiff, and recover d againſt him, et. 
but Defendant refus'd to ſave him harmleſs. After Verdict, it was : 12 2 in 
mov'd in Arreſt of Judgment, that it was not ſhewn that B. was law- bart Ch, J. 


fully arreſted. Bur Whether lawtully or not, the Illegality thereof not ſaid, ir may 


appearing to the Plaintiff, Judgment was enter'd for him, Win. 48 be there is a 


Mich. 20 Jac. C. B. Batterſea's Caſe. | D.ifßfference 


; a between a 
publick Officer and a private Man; for if the Sheriff arreſt a Man unlawfully, and promiſes as before, this is 


a good Aſſumpſit; but perchance otherwiſe of a private Man, as here; but in the principal Caſe the 


Defendant had pleaded Non Alſumpſit, and this implies a laauful Impriſenment ; for otherwiſe the Defen- 
dant might have given the unlawtul Impriſonment in Evidence. | 


28. If I requeſt another to enter into B.'s Land, and in my Name to drive But by Hut- 
out the Beaſts, and impound them, and promiſe to ſave him harmleſs, this is ton, Where 


a good Aſſumpſit, and yet the Act is tortious; Per Hobart, Hutton, and 8 * | 
Winch. Win. 49. Mich. 20 Jac. C. B. in Batterſey's Caſe. 1 


| unlawful, 
there it is otherwiſe ; as if I requeſt you to beat another, and promiſe to ſave you harmleſs, this Aſſumpfit is 
not good; for the Act appears in itſelf to be unlawful ; but otherwiſe it is as in our Caſe, when the Act 
ſands indifferent. Hutt, 56. S. P. & S. C. by Name of Fletcher v. Harcot. | 
Aſſumpſit, in Conſideration the Plaintiff would give the Defendant 20 5 he 2 to give the Plaintiff 
405. if he did not beat J. F. out of ſuch a Cloſe, and alleg'd that he gave the Defendant the 20s, Upon 
Non-Aſſumpſit pleaded the Plaintiff had a Verdict; but it was ſtaid, becauſe the Conſideration and 
Agreement was unlawful and void. 2 Lev. 174. Trin. 28 Car. 2. B. R. Allen v. Reſcous —Preem, 
Rep. 433. pl. 584. Anon. ſeems to be S. C. and Judgment arreſted accordingly, | 


29. Aſſumpſit, for that the Defendant having a Sci. fa. againſt the Goods 
of F. L. and delivered it to the Sheriff, and affirmd to the Plaintiff that 
the Cloth in the Shop of C. L. were the Goods of F. L. and liable to this Exe- 
cution, and required the Plaintiff to execute the Writ, and if he would 
ſeiſe the ſaid Cloth, he promiſed, when required, to give Bond to the Sheriff 
in any reaſonable Sum, to indeninify both him and the Plaintiff tor entering. 
and ſeizing the ſaid Goods. It was objected, that this Promiſe was 
grounded upon a Conſideration very unlawtul, (viz.) ro ſave a Man harm- 
leſs for taking another Man's Goods in Execution, But the Court _ che 
on- 


„ 


Actions [of Allumplit.] 
Conſideration good, and that the Defendant requiring the Sheriff to exe. 
cute the Writ, it was reaſonable he thould indemnity him; and a Promiſe 
to give a Bond in a reaſonable Penalty, Without mentioning any certain 
Sum, is good. Cro. J. 652. pl. 21. Mich. 20 Jac. B. R. Arundell v. 
Gardner. | | 

30. There is a Diverſity where one aſſumes to do a Thing unlawfu), 
which cannot by any Means become lawful, as to kill a Man, or to burn 4 
Houſe &c. and where it is to do a Thing unlawful, which in Time may be 
made lawful ; as where it is to make a Feoffment of the Land of a Stranger, 
or of an Alien, or a Corporation &c. In theſe Caſes he is bound to 
make them, and therefore at his Peril muſt obtain lawtul Liberty to 
make them; Per Walter Ch. B. Litt. Rep. 86. Trin. 4 Car. in the Ex- 

chequer, Howard v. Approbert. | 1 | 

Lev. 98. 31. Aſſumpſit & c. in which the Plaintiff declared that he is a Bailiß, 

Benſon v. and, having arreſted F. S. on a Warrant, the Defendant promis d, that in 

1 a. Con/1deration the Plaintiff would permit the ſaid F. F. to be in his Houſe, he 

* qo " would deliver him to the Plaintiff the next Morning. It was mov'd in Ar- 

the Promiſe Teſt of Judgment, that the Promiſe was againit Law, and void; for 

being laid leaving a Priſoner in another's Houſe and Cuſtody is an Eſcape. But 


| 2 % Per Cur. they will not intend that the Plaintiff was abſent from J. S. and 


% Pan Judgment for the Plaintiff. Sid. 132. pl. 4. Paſch. 15 Car. 2. B R. 
Duerentis, it Bens kin v. F rench. OO. 

ſhall be in- | | ; 

tended that ſhe was left there by the Aſſent of the Plaintiff. And Judgement for the Plaintiff Nif &c. 
— Keb. 383. pl. 17. S. C. adjudged for the Plaintiff Niſi.— 8. C. cited 2 Jo. 139. but var ies the 
Point of it. | 


Lev. 188. 32. An Attorney being employed to take out Execution on a Recognizance 
S. C but againſt the Defendant, he promiſed to pay him Sc. The Defendant de- 


ſtates it as n 1 | Gs 4s 
cane made PE d to the Declaration, for that the Conſideration is void, as ariſing ex 


Attorney by turpi Cauſa, it being contrary to his Truſt, and Oath of an Attorney, to 
Deed of Af, forbear when he is employed to ſue. But Per Cur. it ſhall be intended 
ſienment, to the Attorney had Authority from his Client to forbear, or to uſe ſuch Means 


ecover and Js f ; | | 
voce the A he might think requijite to get the Debt, and to forbear generally, 


Debt to bis. without ſaying how long, is good; for it ſhall be taken to be perpetual 
own Uſe, and Forbearance. Sid. 294. pl. 14. Trin. 18 Car. 2 B. R. Ruſſel v. Haddock. 


not of an | 

Attorney at Law; and the Court held that it ſhall be intended that this was aſſign'd to the Plaintiff in 
Satisfaction of a Debt, and gave Judgment for the Plaintiff..-——2 Keb. 75. pl. 60. S. C. mentions that 
the Attorney was both Attorney on Record, and alſo Aſſignee by Letter of Attorney, and therefore the 
Conſideration was held good enough; per Cur. præter Keeling Ch. J. who doubted. Adjornatur.—After- 


* Rog Ch. J. conceived it a good Conſideration, and Judgment for the Plaintiff. 2 Keb. 80. 
pl. 73. 8. C. f 


Thid. The 33. A Queſtion ariſing between A. the Defendant, a Cuſtom-houſe 
pag * Officer, and C. a Merchant, Plaintiff, What the Cuſtom of Goods im- 
' Ouzre of ported did amount to, and what Sum B. had paid; A. the Defendant, 
this Point. in Conſideration C. the Plaintiff would pay him 100 J. (which in Truth was 
——Keb. leſs than the Cuſtom did amount unto) promiſed that if B. had paid #0 
86 36: more, C. ſhould pay no more; and averr'd that B. had paid no more, yet 
per Cur. the Defendant had complain'd to the Commiſſioners, and the Plaintiff 
tere is no Was compell'd to pay more. After a Verdict for the Plaintiff, it was d- 
Queſtion but jected that here was no Conſideration; for C. was compellable to pay 
— what is due; and ½is Agreement amounted to no more than to cheat tht 
able; for King, as B. had done. But Per Cur. Payment of what is due, without 
the Plaintiff we Suit or Trouble, is a good Conſideration ; and the Acceptance o 
was not leſs than is due by the Officer, and Agreement that the Merchant thall 
— ro ce pay no more, is a good Agreement between them; for the Officer ſpall an. 
3 ſwer to the King for tbe Re/rdue out of his own Pocket, Lev. 128. Mich. 18 
hand; and if Car. 2. B. R. Johnſon v. Aſtell. 

B. did cheat | 


the King, yet A. is bound to anſwer all above what he paid. And Judgment for the Plaintiff Niſi. : 
34. 
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Actions [of Aſſumpſit.] 


A Bailiff bad taken F. F. in Execution by a Ca. Sa. and the Defen- 
4 in Con, ede he 25 permit F. F. to ſtay at the Houſe f F. D. in 
H. 7ill ſuch a Day, promis d to ſave him harmleſs from all Eſcapes. It was 
inſiſted that the Conſideration was illegal, becauſe J. S. was in Execu- 
tion; and thereupon the Court ſtaid Judgment ar the i bur on laſt 
Day of the Term gave Judgment tor the Plaintiff, Hale J. ſaying 
that a long Vacation coming on he would delay the Judgment no longer, 
but directed that a Writ of Error be brought, if thought well of. 2 
Lev. 17. Trin. 23 Car. 2. B. R. F reake v. Clarke, _ 

25. C. an Under-ſheriff having ſeiſed Goods on an Elegit ſued out by the Cart. 22. 
Plaintiff, promiſed the Plaintiff, that in Conſideration he would, at C.'s Re- Foreſt v. 
queſt, ſue out another Elegit, to procure the Goods to be found by Inquifition, Chapman, 
and deliver them to any Perſon to be appointed by the Plaintiff. The Court 3 
held the Promiſe not lawful; for, 1ſt. the Seiſure upon the firſt Elegir, — Freem. 
Without an Inquiſition, was not good; ſo that this Promiſe is to make Rep. 32. pl. 
good the Tort of the Defendant, 2dly, It is the Duty of the Sheriff to aL. * ad- 
return an indifferent Jury, but this Promiſe engages him contrary to the N 
Duty of his Office; and tho? one Part of the Promiſe is lawful, yet ſince . 
that depended upon the other Part, which was illegal, the whole is 
naught. And judgment for the Defendant. 2 Jo. 24. Mich. 24 Car. 2. 

C. B. Morris v. Chapman. 5 

36. In Conſideration the Plaintiff would deliver the Defendant's Cattle 

out of Pound, he promis'd to pay, or ſave him harmleſs. It was held that 


this Conſideration was not unlawful, tho' the Cattle were duly impound- 


ed, becauſe it was not a Malum in ſe. 2 Show. 329. pl. 338. Mich. 35 
Car. 2. B. R. Well v. 'Thompſon. 

37. Aſſumpſit, in Conſideration the Officer would reſtore Goods taken on a 
Fi. Fa to pay the Debr, 1s a —_ Conſideration. 1 Salk. 28. pl. 17. 
Paſch. 5 Ann. B. R. Love's Cale. jones 

38. An expreſs Promiſe to pay Intereſt, or Money won at Play, will 
ſupport an Action; Per Parker Ch. J. 10 Mod. 312. Paſch. 1 Geo. 1. 


B. R. 


23 


8 . | 
(U) Upon an Aſſumpſit. Conſideration. | hat is 
good. | 


1. I an Infant takes up certain Commodities of a Mercer in London Cro. E. 126. 

1 at acerrain Price, and after for Non-payment of the Money he er 7. Hil 

threatens to ſue him, and the Mother of the Infant promiſes to pay B R. Stone 

him if he will nor ſue him, this ts not any Conſideration to maintain v. quithi⸗ 

the Action, inaſmuch as the Infant was not chargeable in Law for pole, 8. C. 

the Money. Mithipollès Caſe, adjudg'd; cited Palch, 42 Eltz. . un- 
K. 


fant was 
dead, and 


| 12 | the Action 
was brought againſt his Executor for Velvet, and Money lent &c. to the Infant, and counted of a Pro- 


| miſe by the Executor to pay, in Conſideration of Forbearance ; and that the Court was clear of Opi- 


nion that the Action did not lie; for the Contract of the Infant was merely void, and in Debt againſt 
bim he might plead Nil debet. Le. 113. pl. 155. Hill. 30 Eliz. S. C. _ againſt the Plaintiff. 
at. 21. S. C and the Contract adjudg' d void, being for Things of Super 

ſity. Ow. 94. S. C. ſtates it that the Infant was bound in a Bond to pay the Money, and that the 
Executor promiſed Payment; but adjudg'd that the Plaintiff ſhall be barr'd. — ——Poph. 152. S. C. 
cited by Doderidge as a Promiſe made by the Infant himſelf, and the Action brought againſt the Infant, 
and the Aſſumpſit adjudg'd not good, becauſe he was not liable at firſt, it not being ſhewn to be pro 
Neceſſario Veſtitu, and it ouglit to be ſuitable to his Calling. D. 272. a. Marg. pl. 3 . cites 
White poole's Caſe, S. C. that the Infant made a Contract, and at full Age promiſed, in Confideration 
the Plaintiff would forbear the Suit, to pay; and ſays it was adjudg'd that the Action lay againft 


him. 
4 H 2 So 


uity, and not of Neceſ- 


— — —— — 
— 
— 
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Cro. E. 00. 2. So It an Intant enters into an Obl. gation to pay a certain Sum 
pl. 14 ok Money, and after the Obligee brings Debt upon the Obligation, 
v. Ks and procures a Latitat to arreſt him, and the Obligor being now of 
S.C. and full Age, and having Notice thereof, comes to the Obltgee, and ſays 
Fenner J. to him, that if he would not arreſt him he would pay him the Money, 
held irn0_ this is not any Conſideration to maintain an Action, inalmuch as 
tion; but the Inkant might have avolded the Dbltgatton by Plea. Palch. 42 
Clench e Eltz. B. R. between Monnings and K noppe. | 


contra ; and : 
the other Juſtices being abſent, adjornatur. 


3. JA. a Feme Covert, makes an Agreement with B. to pay him 
Pol. . 100 1. in Marriage with C. her Daughter, und thereupon D. the Bro- 
h ther of A. 4m. 3 — 1 — will Ring 4 4 
Daughter of A. he will procure A. to perform ta Ntee- 
ment with B. upon which B. marries C. this is a good Promiſe, 
upon which B. may ung an Action upou the Caſe againſt O. tho 
the Agreement between A. and B. was not of Force, nor was bind: 
ing between A. and B. A. being a Feme Covert; tor this was an 
Agreement made, tho not of Effect in Law. Palch. 14 Car. B. H. 
between Haro and Farrant, ptr Cuxiam, prætèt Barkley, who hela 
the contra, becaule the Agreement was volg. Adjudg d in a Urit 6f 
Etror upon a Judgment in Exeter, and the Judgment aftirm'd ac: 
corn Intratur Paſch. 13 Car. Rot. 102. 
Hob. 69. pl. 4. It an Intant delivers to B. 201. and in Conſideration thereof 3. 
80 & 57. promiſes to build him a Houſe, thts ts no good Conſideration ; for 
nu ht the 20 I. was deliver d by the Hand of the Jnfant, yet this is 
II. S. C voldable by him. Mich. 13 Jac. B. per inch. But ſee the lame 
but S. P. is Cale, as it ſeems, tor a Pore, Hob. Rep. 105. between Au/fon and 
not taken Gervas, Per Hob. becaule it was only voidable to be recover d back by 
Notice of. Action of Account. . by 
Aſſumpſit, 5. Jf A. exhibits a Bill in Chancery againſt B. ſuppoſing thereby 
in Conſide- that he had deliver'd 300 l. to B. in Truit, whereupon B. in Conſidera- 


— tion that A. would end all Suits againſt him in Chancery, promiſes to 
aln 


: would deff: Pay him 100 l. tho A. has Remedy for it at Common Law by Writ 
from his uit Ol Account, pet this is a good Conſideration fo as to have an Action 
in Chancery, Upon the C upon the Aflumpſit, becauſe the Money was deliver? 
which + in Truſt, which is proper tor the Chancery, and the Suit there is a 
_ atter of Charge, Mich. IO Jac. B. K. between Jr F 7 00% and 

gainſt the : , | | 

Defendans Gilbert, ddjudg d. | 5 

for delivering | 5 
up a Bond, of which the Defendant bad own'd bimſelf ſatisfied. The Defendant promiſed to deliver the Plain- 

tiff the Obligation upon Requeſt. It was objected the Conſideration was not good to ftay a Suit in Chan- 

cery ; but the Court held it good ps, and gave Judgment for the Plaintiff, and the Judgment was 

affirm'd in Error. Cro. E. 568. pl. 10 Trin. 42 Eliz. B. R. Dowdenay v. Bland. ; | 

Debarring one's ſelf of a Remedy in Equity, is a good Conſide ration in Aſſumpſit. Vent. 40. 41. Trin. 

21 Car 2. B. R. Wells v. Wells. Lev. 273. S. C. adjudg'd accordingly. It will ſcarce be 

allow'd that an equitable Intereſt will be a good Conſideration to ſupport an Action at Law; per Cur. 

$ Mod. 41. Paſch.' 7 Geo. in Caſe of Lock v. Wright. TR 8 1 


+2200 
1 


Hob. 216. 6. Jf A. ſues a Writ of Privilege againſt B. and B. in Conſid? 
SC. ration that A. will, at the Kequeit of B. forbear co proſecute the laid 
jadg d ac- fit any further, promiſes 50 l. to A. this is a good [romile, tho 
cordingly. it be not averr d that the Plaintiff had any good Cauſe of Action; 
ne- for the Promile tmplies a Caule, tnafmuch as B. deſired a Sta. 
racion char This allo requires a Loſs of the Wit, and a Delay of the Sul. 
ſequi the Hob, Rep. c. 278. between Bedwell and Cotton, adjudg d. 
rother ot | | | | | | = 
Defendant Defendant promiſes to pay, is good. Sid. 446. pl. 6. Paſch. 22 Car. 2. B. R. Buckley , 
Turner. Mod. 43. S. C. adjudg'd for the Plaintiff. | Jt IS 
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7. If A. has in his Cuſtody 33 Cloaks of the Goods of J. S. the -4 pawns 
which 33 Ctoaks he intends to retain in his Cuſtody till J. S. pays r * 
him 141. which he owes him; whereupon B. comes to A. and in Con- e H,, 
jideration he would deliver the 33 Cloaks tu him, to do with them ac⸗ and fie, . 
cording to his Pleaſure, he promiſes to pay to A. the ſatd 14 i. this is 2ay the 
a good Conſideration for A. to have an Action againſt B. though it 2226s nor 
was objected that it might be that A. had no Cauſe to retain the dend 7; 
Cioaks, becauſe A. is chargeable in Detinue by J. S. Palch. 6 /, he wil 
Car. B. N. between Crime! and Powe, adjudg'd, this being mov d el em; 


in Arreſt. upon which 
a | | i D. ſays, if be 
cuil l ſtay the Sale of them for 3 Days, he will pay the Money, and have the Goods. B. ſtays the Sale accord- 


ingly. In an Action againſt D. the Court held the Conſideration good, and this Agreement wi l 
8 of a Sale; CT he 1 4 have Detinue for the Goods, if * bad nr the . t * D. - 
21 5. pt. 10. Trin. 13 Jac. B. R. Capper v. Dickenſon. 3 Bulſt. [50. but wrong-pag*d] 68. Copper 
v. Dickenſon; S. C. and the whole Court clear of Opinion that the Conſideration is good. And Judg- 
ment for the Plaintiff. | | j 


3. Jf L. be indebted to M. and L. delivers to M certain Goods tg A. was in- 


the Value of 100 l. as in Pawn till he pays him the Debt, and after #47 ce. 
J. S. comes to M. and promiſes to pay him the Debt, in Conſideration br for 
that he will deliver to him the ſaid Pawn, whereupon he Delivers it to Heh . 
him accordingly, this is a good Conſideration to have an Action Pefendant, 
upon the Cale againſt him. Mich. 7 Jac. B. between Lever: and in ©nſidera- 


fam. tion the Plain- 
Moys, per Curtam, 77 po 3 


| | | Requeſt 
evould deliver the Horſe to him to the Uſe of A. promiſed to pay the Debt. Per tot. Cur. The Fu. AO 
is good ; for whereas he might have detain'd the Horſe, he at the Defendant's Requeſt deliver'd it to 
him to the Owner's Uſe, which is a Prejudice to the Plaintiff, and a Benefit to the Owner to whoſe Uſe 
it was deliver'd. Hutt. 101. Mich. 4 Car. Mackerney v. Ewrin. 


9. If B. the Daughter of A. be Heir apparent to C. and 9.857. yl 
D. promiſes to A. the other, in Conſideration that ſhe will 1275 S*<- 
conſent AND Agree that the ſaid B. her Daughter ſhould marry his Son, ther“ Hill. 
that he would give to the ſaid A. 100 l. upon which A. conſents, and 11 Jac. S. C. 
the Marriage takes Effect, this is a good Conſideration; for Ma- 2djudg'd for 
türe gives the Power of Diſpoſition to Parents, and in Nature *<?incitf 
their Children are bound to obey them. Palch. 12 Jac. B. between 27% 
Grei/ly and Loudher, ad)Udg'd., Hob. Rep. 15. the ſame Cale. © contra — 
. 21.6. C. Winch J. e was; that he aht the Mer ya 1 
E RE EC CO hs 20 Aeenccacnt bo the Man; 


only ſhall have the Writ of Cauſa Matrimonii prælocuti. Brownl. 18. S. C. adjudg'd a good Con- 
ſide ration. Hutt. 39. S. P. cited to have been adjudg'd. | Peg Cas __ 


10. If A. in Conſideration that the Mother of C. at the Jnſtance RA 
and Requeſt of A. would permit her = 00 ſerve him for 125 a Time, Fol. 20. 
promiſes B. ro pay her 10. Ec. this is a good Conſideration for B. 5&7, fie 
to have an Action upon this Promiſe againſt A. though it does not 5 be had 
5 — that C. was within Age, or within the Government of B. or 5% one J. 

C what Age he was, vz. of the Age of 50 or more; for there is a Con 1 
ſideration of Mature and Reſpect that the Son owes to the Mother; G „ 2b 
and it is a good Conſideration for her not to hinder her Son to Defendant , 
ſerve ; and this is done at the Requeſt of A. Mich. 15 Car, B. N. /erve him &c. 

ween Coppings and Toulove, Per Curiam adjudged, this being “ chat be 


moved in Arrett of Judgment. Intratur Trin. 15 Car. Rot. 223, —- 


ESE IG | bin Meat, 
Drink, &Cc. and had given him 30 l. &c. The Defendant, in Conſideration that the Plaintiff would give 
bis Conſent that the ſaid F. M. ſoould depart out of his Service; and if he ſhould depart accordingly, promis d to 
pay the Plaintiff 1 5 l. . And after Judgment for the Plaintiff in B. R. it was aſſign'd for Error, that 
here was no Conſideration, it being that the Plaintiff ſhould give his Conſent that J. W. ſhould depart 
his 
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his Service, when he might have left his Service without any ſuch Conſent, But becauſe his near Re. 
lation to the ſaid J. W. and his Logs in placing him with the Defendant, ſhew ſuch an Intereſt in 
him that his Conſent might be an eflectual Means to cauſe him to depart the Defendant's Service, the 
Ju nt was affirm' d. Allen 78. Trin. 24 Car. B. R. Ward v. Prinn. | | | 

The natural Affection in itſelf be ſufficient to raiſe an Uſe, it is not a ſufficient Ground to raiſe an H 
ſempſi upon, withour an expreſs Quid pro Quo. Cro. E. 756. pl. 16. Paſch. 42 Eliz. C B. in Bret's 
Caſe. 


Hardr. 74. 11. If A. is indebted to B. in 20 l. and thereupon B. makes a Letter 
Pes oites of Attorney to C. to put it in Suit, and to recover the Debt ro his own |. 
et v. Bridg- . : | A » 
Water, S. ( Uſe, and to releaſe it at his Pleaſure, and after A. in Conltideracion 
and ſays it that C. will torbear to ſue htm tor a certain Time, promiſes C. to pay 
was . a the Debt, this is a good Conſideration ; for the Forbearance of the 
in Arreſt of Suit whereot he had Power, is a meritorious Conſideration, 1 
chat there 165 1. between Put aud Bridgwater ; Per Curiam, this being movn 
was no Con- in a Writ of Error. 
ſideration, | 
becauſe what the Plaintiff does muſt be in another's Name, and the Debt remains due to another, who 
may ſue in his own Name, notwithſtanding the Letter of Attorney. And per Roll Ch. J. it appears 
that the Plaintiff had Power to diſcharge the Debt, which is for the Defendant's Advantage; and 
therefore held it a good Conſideration; but ſaid it would have been otherwiſe if the Plaintiff had not 
had ſuch Authority. | 


Debt by A againſt B. on a Bond condition'd for Payment of 369 1. and Intereſt. A. obtained a Jude. 
ment, and afterwards made a Letter of Attorney to R. the Plaintiff, to receive the ſaid principal Sum 
and Intereſt to his own Uſe; and in Default of Payment to proſecute &c. and thereupon the Plaintiff : 
intending to take out Execution againſt B in the Name of A, of which Intention the Plaintiff giving b. 8 
the now Defendant &c. Notice, he, the faid Defendant, 5th June 1654, at London &c. in Cunſidera- 


tion that the Plaintiff would forbear to proſecute B. on the Bond &c. till the End of Michaelmas Term enſu- 


ing, N N them to ＋ &c. Upon Non Aſſumpſit pleaded the Plaintiff had a Verdict; and it was 3 

objected, in Arreſt o N that this was not a good Conſideration; for where the Plaintiff hath 1 
no Prejudice by Forbearance, nor the Defendant any Benefit, there it is no good Conſideration. Now in 
this Caſe the Plaintiff can have no Prejudice, becauſe he is not the real Creditor, he having only a E- 
Letter of Attorney to proſecute in the Name of another, and his Forbearing might be no Benefit to the 1 
Defendant, becauſe the Creditor himſelf might ſtill ſue the Defendant &c. But the Court held the Con. 1 
N good; and the Plaintiff had Judgment. Hard. 7 1. Mich. 1656. in the Exchequer, Reynolds y. = 

Proſſer. ; 


Aſſumpſit, B. owed A. 201. and C. owed B. 301. B. aſign'd the ſaid Debt of 3ol. to A. in Satisfaim 
of the ſaid Debt of 20 I. and made a Letter of Attorney to ſue in his Name, and both of them acquainted C. 
with this Agreement. C. promis'd A in Conſideration he would forbear him till ſuch a Day, to pay the Money, 
Upon Non Aſſumpſit, this was held by 3 Juſtices only preſent, no good Conſideration, becauſe the 
Letter of Attorney to A. was only an Authority to ſue, which is always revocable by B. Judgment tor the 
Defend ant. Winch. 7. Paſch. 19 Jac. Potter v. Turner.—Palm. 185. S. C. and the Court agreed 
that the Aſſumpſit was not good, and Judgment againſt the Plaintiff. c 


12. [But] if A. be indebted to B. by Bill, and B. is indebted to C. 
and B. in Recompence of his Debt due to C. aſſigns the Bill of A. to 
him, and before the Day ot Payment of the Money, A. comes to C. and 
promiſes him, that if he will torbear him [Payment of the Money 
for a Week, that then be will pay him, upon which C. forbears him, 
pet this is not any Conſideratto to maintain an Action upon this 
Promiſe, becauſe notwithſtanding the Allignment of the Bill, yet 
the Property of the Debt remained always in the Aſſignor. Paſch. 4: 
Elt3. B. between 4fowſe and Edney, Per Curiam. 

Cro. J. 342. 13, Tf B. is indebted to A. and C. ts indebted to B. by a Statute, and 
pl. % anc B. delivers the Statute of C. to A. for the Security of his Debt, but 
SC d' without any Aſſignment of the Statute, or Letter of Attorney to ſir 
Judgment the Statute ; and after B. dies, and D. pretending to be 13,'g Execu- 
affirm'd ac- tor, promiſes A. in Conſideration that A. would deliver the ſaid Statut? 
Hob 3 . to him, that he himſelf would pay the ſald Debt which was due ts 
8.8.C. «4H by B, though it does not appear that c. (D.) can have an 
Judgment Benefit by this Statute, inaſmuch as it does not appear that he is 


affirm'd; for Executor, yet inaſmuch as he pretends to be Executor, and the Sta 
. Aer tute was iu the Power of A. ſo that he might have cancell'd it, this 


Aich Intent 18 A good Conſideration to have an Action upon this Afſumpſit. Y 
to procure Rep. Palch. 12 Jac. in Camera Scaccarit, between Lau. ard Sir 


eur} 


w_ . 
r 


habe an Action upon the Caſe upon thts Promile againſt B. ik he wi 


A, Ss 


». 
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* 


—— 


2 Malory. Adjudged upon a Writ of Error. Vide the Same him Satis- 
Caſe Paſch. 12 Jac, B. Bub. Rep. 6. faction, fo 


cancel or compound for them ; and this done at the Inſtance of D. and in Hope of his Promiſe A. did 
deliver them, and deprive himſelf of that Means, it is a ſufficient Conſideration.— Roll Rep. 26. pl. 4. 
S. C. and Judgment aflrm'd. 3 e e 

8. P. of 2 Obligations delivered by B. the Obligee to J. S. a Creditor, io ſue the Bonds and to receive the Mo- 
ney, and pay himſelf, and return the Reſidue. B. the Obligee died, and M. his Widow, in Gonſideration 7 
. the Plaintiff would deliver to him the ſaid 2. Obligations, promiſed to pay the Debt upon the firſt Payment 
of any Sums of thoſe Bonds. It was mov'd that the Authority glven by B. to ſue the Bonds is deter- 
mined by his Death, and that M. the Defendant is not alleged to be Executor, and ſo can have no Be- 
nefit from them; and if ſhe was, then ſhe receives no more than her own, and ſono Conſideration. And 
of that Opinion was Fenner ; but Gawdy and Clench.e contra, becauſe by the Gifr of them to J. S. the 
Intereſt in them is given to him, tho the Debts themſelves, being Choſes en Action, paſs not, and he 
had Authority to diſpoſe of them; and the Delivery of them to M. and her Acceptance and Promiſe, 
on this Conſideration, whether Executrix or not, is ſufficient to bind her. And Judgment for the Plain- 
tiff. Cro. E. 821. pl. 18. Paſch. 43 Eliz. B. R. Chadwick v. Sprite. . 

B. in Cnſideration that A. will deliver to him a Recognizance, in which C. was bound to him to read over, 
aſſumes and promiſes, within ſox Days to re-deliver the ſame to A. or to pay him 10001. in Lieu thereof. Per 
ror. Cur. The Conſideration is good and ſufficient. And Judgment for the Plaintiff, Le. 267. pl. 406, 
Hill, 28 & 29 Eliz. C. B. Fooly and Preſton. 


14. If there be a Communication between A. and B. of a Bar- Co. 8.867: 
gain for certain Cattle, and C. ſays to A. that if he ſells any Cattle ro n 9. Phi- 


ips v. Tur- 


B. tor a certain Sum Ot Money to be paid at a Day to come, that if B. ner, 8 


does not pay it, that then he himſelf will pay it; and thereupon the adjud * 
ſaid A. ſells certain Cattle to B. for 20 1. Part thereof to be paid pre- and affirm'd 
ſently, and the Reſidue at a Day to come; this ts a good Conſidera⸗ bring K 
tion for A. to have an Action againſt C. ik B. does not pay the Po de . 
ney at the Day, though all the Money was not to be paid at a Day cept Pop- 


to come. Pill. 43 Eliz. B. R. between Zur acer and P Hillips. | ham, who 


held e con- 
tra. 


15. I S. and B. are bound in an Obligation to J. S. to pay a certain Roll Rep. 
Debt for J. D. and the Obligation being forfeited, B. ſays to 8. that if 358 pl. 5. 


8 


he will pay all the Principal to J. S. he promiſes to repay him one judg'd "=" 


Moiety, and thereupon S. pays all accordingly to J. S. O. 2 cordingly. 
—3 Bulfſt. 
not pay him the Moiety; for though he might have been charged for 6 5. 
the whole Debt by the Dbligee, yet the Payment thereof without „hole Court 
Suit, and in Diſcharge of B. is a good Conſideratton to maintain agreed the 


| the Action, Fry = Jac. B. R. between Bagg and Slade. Adjudg'd ,onfidera- | 


f tion to be 
| affirm'd the Judgment. —— Jenk. 324. pl. 27. S. C. 
16, Upon a Communication of a Marriage between the Son of / 
J. S. and the Daughter of J. D. J. S. offers 8 1. to the ſaid Son,  Dt5s. * 
in Marriage with his Daughter, bnt the Son ſays he will not marry his 8 
Daughter unleſs he will give him gol, with her; upon which the Mich 3 
Daughter of J. D. perſuades her Father that he would give the 90 l. Elin. Cl. 


according to the Requeſt of the Son, and ihe promiſes her Father, that lins . Wil- 
if he will do ſo, that after the Marriage the will repay the 10 1. back to les S C. 


W der Father. Wpereupon J. O pays the 901. and theWarriage takes ing pen! 


Effect, pet no Action lies for the Father of the Wilke againſt the Son held char the 
and his Wife upon the ſaid Promiſe ; for the Conſideration is not Ation | 
good, but the Promiſe was fraudulent and covinous, to defraud Sons lie, 
the Son of his Portion; and if this ſhould be allowed, 2 held 2 
might be cheated of his Wife's Portion. Mich. 42. 43 Eliz. B. R. Conſidera- 


Cllin's Caſe adjudged. 2 22 
f : | | | o. 468. pl. 

668. Mich 39 & 40 Eliz. S. C. ſays that the Action was maintainable Ex Rigore, but for the Practice 
the Judgment was ſtaid. And Popham faid, that if the An had pleaded the Covin — — 
| | 4 IT, ather 


as he might 


— 


— 
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Father a d the Daughter, it would deſtroy the Action, —— Cro. E. 774. pl. 3 S. C. Mich. 42 & 4: 
Elis oy held per = Car. an inſufficient and unlawful Conſideration. J | : 


17, If A. and C. are bound jointly and ſeverally to D. in an Dbliga- 
tion of 80 1, for the Payment of 47 l. and A. gives a Counterbond to 
C. to pay the 27 to D. at the Day of Payment, but does not 
pay it, by whi _ principal Bond and Counterbond are forteited, 

5 thercupon D. ſues C. and has Judgment againft him upon the ſaid 
Obligation of 80 l. and before the Judgment A. had paid to D. 71. Par. 
cel of the ſaid 47 l. principal Debt, and after che ſaid Judgment, in 
Conſideration of the Premiſes, and that the ſaid A. ar the Initance any 
Requeſt of D. then pay to D. the ſaid 47 J. principal Debt, the Deten- 
Aant promiſes not to proceed in the ſaid Suit againſt the ſaid C. This is 
a good Conſideration ; So if he takes C. in Execution after upon 
the Judgment, an Action upon the Cale lies, though A. had korkeited 
the ſaid Dbligation of 80 l. and ſo was bound by the Obligation to 
= more than he did pay; for it is a good Conlſideration for O. to 


ve Money in his Purſe, it being before only a Chole in Action. Hill, 

10 Car. in the Exchequer Chamber, between Hubbard and Farrer. 
Adjudged er Curiam, in a Writ of Error upon a Judgment in 

wy 2 . * the Judgment affirm'd accordingly, Intratur Trin.) 
Ct. ot, 20. 5 | : | 
3 ae A. being indes to B. in 10 l. makes C. his Executor, and 
dies, C. being only of the Age of 14 Beats, and thereupon B. intends 

to procure Adminiſtration during the Minority of C. to be granted to 5 
him, and thereof gives Notice to E. the Wife of A. and Mother of 
C. and thereupon E. in Conſideration that B. ar the Requeſt of E. will 
permit Letters of Adminiſtration during the Minority of C. to be grant- 


ed to her, and that he would give Day to E. for the Payment of the 


ald Debt till the Return of C. out of the Realm ok Ireland into 
England, ſhe does promiſe to pay B. upon Requeſt, after the Re- 
turn of the ſaid C. out of Ireland into England, this isa good Con: 
- ideration ; for this Adminiſtration durante Yinoritate ditters from 
another Adminiſtration, in which the Ordinary is bound by the Sta- 
- tute under the Penalty of 101, to grant it to the Mile; but this is d 

good Conſideration to prevent the Veration, for what RKemed 
could ſhe have ik the De would not grant it to her? and though 
C. might return after his full Age, when the lald E. Gould not have 
Allets in her Hands, yet this is not material, inalmuch as the ought 
tjo pay it out of her own Goods, it being upon her own Promiſe. 
. 2 ch. 12 Car. B. R. between Turton and Gardener adjudged, this 
ging moved iu Arreſt of Judgment. Intratur Pill. 11 Car. Rot, 
(2) pl. 12. 19. Jf 9. be ſeiſed in Fee of Land, and there being a Communica- 
S. C. tion between A. and B. touching the Purchaſe of this Land by B. from 
805 _ A. and thereupon B. comes to C. the Wite of A. and promiſes her, in 
Sy. aon. Conſideration that the would not hinder the Bargain, that he would 
Roll Ch. J: give her 10 1. or d Biding⸗Sutt, the husband and Wife may have an 
cizesalike Attlon upon this Promile: tor this 1s a good Conlideratton not if 
— ans Bargain, to have the Aid of the Wile, and her good Wil 
io the gam. Palch. 11 Car. B. A. between. Fawc#! and 
*Fol. 22. Childers. Adjudged Per Curiam, this being moved in Arreſt of 


Bos” 


vert, that ĩt * h | 7. | 

ſhe would procure her Husband to levy a Fine of ſuch Lands, he would give her a Riding-Suit: and 

that it was adjudg d that the Baron and Feme could not jo in in an Action for this Breach of Promiſe. 
A Promiſe by A. to the _ Son that if be <vill conſent that his Father ſpall aſſure bis Lands to 4. he ill 

give him ol. If he gives bis Conſent, tho no Aſſurance be made, be ſhall maintain an Action. And Judg- 


ment was given for the Plaintifl. Godb. 94. pl. 106. Mich. 28 & 29 Eliz. C. B. Fuller's Cafe. 
g | one 20. I 


= 
— — 888 — * 2 


ä _— *, 


Actions [of 
20. If A. tn Conſideration that B. promiſed him to take him to It we moved 
be her Dusbanbd, promiſes to take B. to be his Wife, infra breve tem⸗ 3 e 

pus after, and after A. marries another Woman, B. may have an i, + Marre 
Attion upon the Cale againſt A. upon this Promiſe ; tor this is a Fccleſtafti- 
ood Conſideration, though it was objected that it was a Spiritual cal, upon 
Conſideration. Auna 14 Car. B. B. between Srre:ch and Parker. _ _ 
avjudged {er Curtam in aUrit ot Error out of Alceſter Court, and i gur the 
the fir ſt Judgment affirmed. Intratur Mich. 12 Car. Rot. 21. Court would 


ö . 4 0 w | not allow it 
to be argued, but ve Judgment for the Plaintiff. Lev. 147. Mich. 16 Car. 2. B. R. Cutter v. Hebden.— 


Sid. 1 80. pl. 18. ebaen v. Rutter, S. C. and the Court held the Conſideration good; for Marriage is 
a preferment, and the Lofs thereof is a temporal Loſs. And that it was adjudg d a good Conſideration in 
the Time of Roll Ch. J. in Caſe of Baker v. Smith, Sty. 295. 304. [Mich. 1651J— Keb. 754. pl. 53. 


$.C. bat L. P. does not appear ———S. P. admitted to be a good Conſideration. Keb. 866. pl. 11. 
Puſh, 1- Car. 2. B. R. in Caſe of Mills v. Middleton. | 


In Aſſumpſit the Plaintiff counted that evhereas the Plaintiff, at the Special Inſtance and Requeſt of the 
Def endam did promiſe to marry him within a Fortnight, the Defendant did promiſe to marry her <vithin a Fort- 
night, and avers that ſbe obtulit ſe, and the Defendant refuſed. W indham, Atkins, and Ellis J. held that 
the Action well lay; but Vaughan Ch. J. e contra. But by the Opinion of the 3 Juſtices the Plaintiff 
had Judgment. Freem. Rep. 95. pl. 109. Paſch. 1673 Holden v. Dickeſon, —Carr. 233. Paſch. 25 
Car. 2. & B. S. C. accordingly.—— 3 Keb. 248. pl. 17. Dickiſon v. Holcroft S. C. adjudg'd accord- 


ingly. | 


21, If A. be indebted to B. in 2001, and A. _—_ B. to receive it 
how C. and for the better Satisfaction ok B. A, delivers certain 

ills of Exchange ro One D. the Factor of B. tor Payment thereof; ann 
thereupon C. promiſes B. that in Conſideration [D. would deliver] to 
him the ſaid Bills of Exchange fo deltvered to D. the Factor of B. 
that he would pay the fatd 200 l. due by A. to B. this is a good 
Promiſe, for the Conſideration is valuable; for though C. can do 
nothing with the Bills, being a Stranger to them, pet it way be ſome 
Advantage to him to have the Joffeiſion of them, and at leaſt it 
may be ſome Prejudice to B. and therefore the Conſideration is 
good. Trin. 15 Car. B. R. between Paynter and Chamberlzn, Per 
Turiam adjudged, this being moved in Arreff, _ | 

22, If B. in Conſideratton that A. at the farin Inſtance and Re- Aſſumpſit 

queſt of B. would permit B. to habe and hold a Meſſuage and Land, -> m_ . 
then in the Occupation ol B. una cum proficuis « commoditatibus % 
inde provenientibus to his own Uſe, promiſes A. ro pay to him 13 8. ze, ar the 
at Michaelmas after for Rent tor the IDremtles, and allo at the 2eferdarr's 
ſaid Feaſt to deliver the JPofſeſſion of the Jremiles to A. in as good —_— 985 
Repair as it was at the Time of the Oemile aforeſaid ; this is a good , bas 
Conſidecation to maintain an Action, though it does not appear that in oertain 
A. had any Eſtate therein at the Time of the Promiſe, and though it Lands to 
appears that B. was then in Poſſeſſion thereof. Paſch. 16 Car. B. R. © C 
between Adas and Ayers anjudged, this being 
Judgment, Intratur Hill. 15 Car. Rot. 343. _ the 
ſhould appoint, the Defendant promiſed to pay &c. The Defendant pleads that at that J il Pom s 
Wife, nor either of them, had any Eftate in the Lands; and upon a Demurrer all the Court held this a 

good Conſideration, becauſe the Agreement was for ſuch an Eftate as they had, which might be a right 
extinguiſhable by a Releaſe, altho-they had no Eſtate. And affirm'd the Judgment. 2 Lev. 33. Hill. 
23 & 24 Car. 2. B. R. Woolnough & Ux. v. Virdon,——2 Keb. 708. pl. 78. adjudg'd for the Plaintiff, 


23. In an Action upon the Caſe, if the Plaintiff declares that A, * Sty. 304. 
the Baron of the Defendant was indebted to him; and died poſſeſs'd SS, ad 
of divers Goods, the which-Goods after his Death came to theDe- nuts Plong 
fendant Legitimg modo; and that the Defendant, in Conſideration Herr 73. 
that the Plaintiff would forbear the ſaid Debt for a certain Time, af cites S. & ; 
ſumed and promiſed to pay the Debt, this is a good Conſideration; ig d * 
for though there is nat any ſufficient Batter ſhewn, by which it maß ian a, 
appear that the Ocfendant could have any Benefit by this Promiſe, „ Huncon, 


vet 
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moved in Arreſt or, Z. %% 
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Le. 238. tween Rawhns and Lockey, udhudg d, this being moved in Arreſt, 


Hill. 11 Conſideration of an Aſlumpſit, becauſe he may iue him preſently. 
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but cites as pet inaſmuch as the Words are, that he will torbear the Debt, aud 
adjudg'd at tne Detendant ; (0 that the Promiſe is to forbear all the World 


bag. and every Stranger that may be ſued, vtz. the Executor or Ord; 
deration, nat y, this 18 a good Conſideration ;. for it is a Prejudice to the Plain. 
becauſe the tiff, and a Tenetit to a Stranger. Mich. 22 Jac. B. R. between 1 
able de any 4 Baylie, Per Curiam affirm'd, the which Intratur Hill. 2: Jac, 
Suit; ſo F Rot. 836. M. 1651. between * Hume and Hinton ADJUDAeD Per Cut: 
chat rhe Tam, this being moved in Arreſt of Judgment, Intratür 1651. 
Plaintiff had Rot, 1446, But in this Cale it was not alleged that any Goods came 
8 vi to the Hands of the Detendant which were the Goods of the Debtor; 
Hebe. and in this Caſe the Conſideration was to ſtay for his Bone) 
ance. — till ccc. | CO ESTI =. | 
N 32. | - 2 * 5 3 ts 
S. C. cited, Arg. by the Name of Hunce v. Hinton ; and that it was adjudg'd for the Plaintiff. 
Aſſumpſit againſt the Executrix of B. for that B. being indebted to the Plaintiff, and ſhe having proved 100 
Will, and thereby poſſeſſed herſelf of a Leaſe for Years, promiſed in Gonſederation the Plaintiff would not moleſt 
her, but give ber Time till Michaelmas next to pay the Debt. It was moved that it was not averr'd that ſhe 
had Aſſets, bur adjudg'd, that it being alleged ſhe had the Term, it ſhall be intended ſhe had it a; 
Aſſets, and the Forbearance of Suit and her 1 Aſſets are the Cauſe of this Action. And adjudg'd 
for the Plaintiff. Cro. J. 273. pl. 1. Paſch. 9 Jac. B. R. Bond v. Baine.—9 Rep. 93. b. Banes's Caſe, alia; 
Banes v. Paine S. C. ſtates it that ſhe promiſed to pay the Debt or otherwiſe to aſſign her Intereſt of the Leaſe: 
Adjudg'd in B. R. for the Plaintiff, and affirm'd by all the Juſtlces of C. B. and Barons of the Exche- 
quer. J enk 290. pl. 27. S. C. | FT. 


Cro. E. 194 24. If A. be bound in an Obligation of 60 l. to B. upon Condition 
in pl. + 4 for Pay ment of 30 l. at a Day to come, and after the Day of Payment, 
to have been AND the 30 l. not being patd, in Conſideration that A. would pay the 
adjudg'd a 301. * £0 B. in Satisfaction of the Obligation, B. promiſes that he 

) will accept it in Satistaction, and that he will deliver up the Obligation, 
* Fol. 23. if B. does not deliver up the Obligation to A. he may have an ac. 


>> tion upon the Caſe upon this Promiſe; tor tho legally, after 
Sean. Obligation forfeited, 30 l. can be no Satisfaction of 50 1. bet to 1 — 


Paſch. 23 the Money in his Hands without Suit is a good Conſiveration to 
Eliz. Coke maintain this Action upon the Promiſe. Trin. 15 Car. B. R. be- 


v. Hewett. 


1. 317. ä b 
541.4801 cites 8. C. as adjudg'd accordingly, Paſch. 25 Eliz, in B. R. and both Books ſay that this 
was agreed to per tot. Cur. : Het he rhe. 3 5 

Aſſumpſit &c. for that there being a. Controverſy between the Plaintiff Lord of the Manor of L. and the 
Defendant claiming to bold by Copy certain Lands, Parcel of the ſaid Manor, both Parties ſubmitted to the 
Award of J. . The Defendant in Conſideration that the Plaintiff promiſed him that if the ſaid 7. S. ſbould 
adjudge the Copy to be good, then he would ſuffer the Defendant to enjoy the ſaid Lands, and the ſaid Defendant 
promiſed the Plaintiff that if the ſaid J. & ſbould adjudge the Copy not to be ſufficient, that then he <vould ſur- 
render and deliver up the Poſſeſſion to tbe Plaintiff without Suit, and aſſign' d the Breach ; Per Gawdy, this 
is a good Conſideration it being to avoid Suits at Law. And Judgment for the Plaintift, Le. 104. pl. 

137. Paſch. 30 Eliz. B. R. Cook v. Sangate. 4 Le. 31. pl. $5. S. C. in totidem Verbis. | 

Aſſumpſit, whereas the Plaintiff cas bound to pay the Defendant 301, May 9. 1624. The Defendant in 

Conſederation the Plaintiff ould pay him the ſaid 30 J. the ſaid 9 May promiſed him to deliver up the ſaid Bond 

10 be cancell d, and that he paid the Money the ſaid Day, but the Defendant had not deliver d up the 

Bond, but cauſed him to be arreſted thereupon ; the Defendant pleaded Quod non ſolvit, and found for the 

Plaintiff, It was moved that it was no ſufficient Conſideration; for Conſideration ought to be Matter of 

Profit and Benefit to him to whom it is done, or Trouble to him who doth ir. Reſolved it was a good 

Conſideration to have it py without Suit or Trouble, and perhaps the not paying of it at the Time 

might be more prejudicial to the Plaintitt, than the Forfeiture would be of Advantage, if he ſhould be 

forced to ſue for it. Adjudg'd for the Plaintiff, Cro. C. pl. 5, Paſch. 1 Car. C. B. Flight v. Craſden— 

Hurt, 76. Flight v. Greſh S. C. and becauſe it appears that by the Non-performance of this Promiſe the 

Plaintiff had Prejudice, and the Jury had found Quod ſolvit, the Plaintiff had Judgment. 


c 25. I A. be indebtedtoB, in 20 I. and B. ſays to A. that he wil 
Goos v. ie him for the Debt, whereupon A. ſays to him that if he will tor- 
Douze, bear him per paululum tempus, that he will pay him; this is no good 


Car, 8.0. ch. 6 Jac, B. between Bra» and Salter, adjudg'd, Paſch. 8 Cat. 
au the Be N. between * Brooks and Douſe, adjudg'Þ in a Yrit of Error upon 
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a Judgment given e contra in the Cheny-Court at Wincheſter, and Conſidera- 
the Judgment there given reveried. Palch. 15 Car. B. B. between u an 
Geiles and Rowland, ADJUDF'D in a Writ of Error upon ſuch a Judg⸗ Nule was 
ment in B. and this reverſed accordingly for this Error. Jntratur given that 
Mich. 14 Car. Rot. | | | The Jadg- 


be affirm'd 8. C. cited, and denied to be Law; per Cur. Sid. 45. Mich. 13 Car. 2. B. R. in pl. z. 

A like Exception was taken, and urg d that Parvum tempus may be but Punctum temporis. Sed non 
allocatur , for the Defendant being indebted to the Plaintiff, the Debt in itſelf is a ſufficient Conſide- 
ration. Le. 61. pl. 80. Paſch. 29 Eliz. C. B. Gill v. Harwood. —— Goldsb. 48 pl. 6. M horewood v. 
Gibbons, ſeems to be 8. C. and S. P. held accordingly, per tot. Cur. abſenre Anderſon. 
200. pl. 252. Eſtrange v. Owlet, Trin. 30 Eliz. B. R. ſays it was held that Forbearance per paululum 
tempus is a good Conſideration ; but it ſeems imperfectly reported; and in Eſcrig's Caſe, 4 Le. 3. 31 
Eliz a certain Time of Forbearance is mention d. 

A Conſideration Quod paululum ceſſaret, was held not good; and tho' the Plaintiff alleg'd that he 
forbore for half a Year, this did not help the Caſe. Cro. E. 19 pl. 19. Paſch. 25 Eliz. C. B. Lutwich 
v. Huſſey . Cro. E. 759. pl. 29. Paſch, 42 Eliz. C. B. it was iſaid per Cur, to have been adjudg'd 
that a Conſideration to forbear per paululum tempus is void, becauſe it is not certain, and paululum 


- 
- 


2 
PLA 


tempus is not temporis pars. 


26. Ik A. promiſes B. that in Conſideration that he will forbear Cro. C. 438. 
to ſue him for a certain Debt pro aliquo tempore that he will pay him, ?! 5. 8 I 
and avers that he forbore him tor 4 Lear, this is not a good Conſi⸗ = oy: _ : 
deration; for Aliquod tempus is full as little asPaululum tempus; ce Judg- 
Pill. 11 Car. B. . between Ti elfton aud Clar ke, per Curiam there ment in 
in a Writ of Error upon a Judgment in Shattsburp, and the C. B. was 


reverſed. 


Judgment reverſed accordingly. Intratur Trin. 11 Car. Rot. 687. 8 C cicd 
| Sid. 45. pl. 3. Mich. 13 Car. 3. B. R. 85 


* 4 5 


2). Ik A. leaſes Lands to B. at Will, and A. in Conſideration Brown!. 6 
that B. will ſurrender to him the ſaid Eſtate at Will, promiſes tg B. 5. C. but 


nothin 


that he will provide a Parſonage tor 5 S. this is no good Conſidera- fai 4 * 

tion to maintain an Action, becaule he might determine this Eſtate Court; but 

at Will at his Pleaſure, Mich. 8 Jac. B. between Kent and Prat, in the Mar- 
r Curtam, where it was put in the Declaration, that he was poſ- = it is 
{8d of a [Term,] without Es what Term, and therefore the Tu 8 


becauſe the 
Conſideration was not valuable. 


28. But in this Cale, if it had been alleg'd that there was a Con- 
troverſy between A. and B. whether it was a Leaſe at Will, or for Years, 
and thereupon the Allumpſit had been made as before, this had been 
a good Conſideration. Mich. 8 Jac, B. per Coke. 1 e 
29. If A. in Conſideration that B. will make an Eſtate at Will to 8 183. 
him, ſuch as his Counſel ſhall deviſe, promiſes &c, this is no good 8. ©. cited 


Conſideration ; for that he may preſently after the Eſtate made de. f ner 


termine it. Mich. 12 Jac, B. between Kelle and TLiſdale, per Cu- caſe, a, 
ram. | . © how accord- 
$533 ing Y nmr 


Noy 83. cites 19 Jac. Kebb's Caſe, S. P. and ſeems to be S. Ce. 


30. In an Action upon the Caſe by A. againſt B. if the Plaintiff ric. Ero, 


declares that they accounted inſimul, concerning æc. and upon this (K. e) pl. 1. 


Account B. was found 101. in Arrear tu the Plaintiff; and thereupon 8 C. but 
B. affirm'd that he had paid it to J. S. to the Uſe of the Plaintiff, and there- wot &. 5 
upon B. promiſed that if he does not prove in a ſhort time that he had paid 


it to J. S. to the Uſe of the Plaintiff, he would pay it to the Plaintiff, and 


avers that he had not proved it from the Time of the Promiſe to the 
Time of the Action brought, which was a Year, this is à good Con- 
ik ſiderattoi; 


r 


3 Lei 


— 
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ſideration; for here he is found in Arrear 161, and the Law makes a 
Promiſe to pay it, and tho here a further Time is given to him for 
his Advantage, and it ſhould be admitted that this Time is no con: 
{iderable Time, and therefore votd; pet the Promiſe tn Law Rand 
good; but this Time. ts confiderable, for the Time ought not to be 
too ſhorr, but that he may make his Proot within it; and here it was 
er unum annum; for here by the Words (short Time) ig to be in- 
AL" tender a reaſonable Time to make the Prook. Trin. 1649. between 
Fol. 24 Vigorous and Drake, adjung'd, per Curiam, in a Writ of Error 
upon a Judgment in Exeter; but the Judgment was reverſed for 

another Error. Intratur Pill. 16 Car. Rot. 696. B. R 
31. If A. and B. at the Requeſt of A. and tor the proper Debt of 
A. are bound in an Obligation of 101. to C. and after A. makes D. his 
Executor, and dies; and after B. and D. at the Requeſt of D. Mange 
 Anglice, {ſpend a Quarter of Lamb, Bread, and Ale to the Value of 53 
in the Hotiſe of J. B. and thereupon, there being a Diſcourſe between 
them concerning the ſald Obligation, D. aſſumes and promiſes to B. 
in Conſideration that B. would pay one Half of the Reckoning, for the 
ſaid Quarter of Lamb, Bread, and Ale, that be would pay the ſaid 
10 l. due upon the ſatd Obligation, and thereupon B. pays one Half 
of the Reckoning, B. may well mointain an Action againſt D. upon 
this Aſſttmpſit ; kor it appears that he is Executor of A. who was 
e 4 in the Obligation ; and alſo he invited B. to eat and 
drink this, for which the laid 5 s. was to be patd; fo that in Equity 
he ought to pay the Obligation, and Reckoning allo ; and tho as to 
the Moſt both are liable to pay the Reckoning, unleſs the Hoſt knows 
B. to be invited, pet when a Debt is due jointly by two, it is a good 
* Conſideration that it the other will pay one Moiety, he himſelf will dif- 
charge the other of an Obligation for 10 l. For tho the Benefit be 
but Imall, yet it is a Benefit; for when it was joint both might be 
ſued, and if one does not appear, but is outlaw d, the other may be 
' compell'd to pay all; and it the Judgment be again( both, yet upon 
an Execution, one may be taken in Execution; and upon ſuch a 
Reckoning, if one departs without Payment, the Þoft may compel 
the other to pay all before he departs, and ſo he has a Benefit by the 
Payment of a Moiety. Mich. 9 Car. B. B. between Moore and 
Bray, adjudg'D, this being moved tn Arreſt of Judgment. Intra- 

| tur Trin. o Car. Rot. 1144. 

Teſtator be- 32, If B. as Adminiftr ator ti I. D. ts indebted to A. in 20 l. and 
iog ire ned upon this, B. in Conſideration that Adminiſtration is committed to 
Defendant's him, and that he has Aﬀets in his Hands, aſſumes and promiſes to 
Executor pro- pay the Debt as ſoon as any Debt due to the Jnteſtate comes to his 
miſed that Hands to the Value of the Debt, and after ſuch a Debt comes to his 
Gods fe. Hands, pet no Action lies upon this Promiſe; for here is no Conſi 
-ient be would Veration tu maintain this Action, by which the Adminiſtrator ſhoyi 
pay ir, and be charged of his own Goods ; for here the Conſideration is not to for- 
alleg'd that bear to ſue, or any other Conſideration. Trin. 14 Car. B. B. between 
he ad. © Kitchinman and the Biſhop of Ofſory in Ireland, in a Writ of Error upon 
ficient. The A Judgment in Ireland, and the Judgment revers'd accordingly 


* for this Error among others. Intratur Pill. 13 Car. Rot. 1141. 
a Verdict, 5 by 
and Jay 4 t, and that agen gment aflirm'd in Error; for the Aſſumpſit was good, the Defendant 
having Aſſets, and being 2 ; own Promiſe, ſhall be charg'd De Bonis prop %s Ero. E. 97, pl. 18. 
Hill. 30 Eliz. B. R. Trewinian v. Howell. Le. 93. 94. pl. 121. S. C. adjudg'd; but mentions the 
Promiſe to be, that if the Plaintiff could prove that the Goods were deliver'd to the Teſtator, He 
would pay the Value of them &c. 11 5 | | | 


Ng 
__ Afſumpfit 33. If. (to whom the Teſtator was indebted) comes to the 
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lu Faber Executor, and ſays that he intends to ſue him for the Debt; where 
boo —ů upon the Executor promiſes in Conſideration that the Plaintiff will — 
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Aſſumpfſit. 


1 for a reaſonable Time, he will pay him and A. forbears to per Amun 
ay bc a reaſonable Time, this is a good Conſideration to charge %s bis 


Actions ſof 


Life, and be- 


nt in an Action upon the Tale, out of his own Citate, 5 aue ., 
the LE INets:; for by this Prointſe ic is intended as well to forbrar hae for 4 3 


to ſue the Executor, as to forbear the Debt; and a Forbearance of Executor pro- 


it 8 a good Conſideration without Allets, at the Time of the 7/4: 
ole.” Mich. 14 Car. B. R. between Fo-»/on and Witchcott, per x ſiderat 


e Would for- 


am, upon a Demurrer, where the Oetendant pleaded that he 5, e 
han not A0ets at the Promiſe made. Intratur Dich, 14 Rot, 588, ould pay the 


The Word in Latin was Toleraret. 7 4 


at his Teſtator was indebted in ſeveral Sums ultra quod he had not Aſſets; but upon Demurrer 
png — it is not material whether he had Aſſets or not; for by the Promiſe he had cauſed the 
Plaintiff to deſiſt, who at that Time might be prepared to prove Aſſets. Vent. 120. Paſch. 23 Car. 2. 
B K. Davis v. Wright —2 Lev. 3. Davis v. Reyner S. C. adjudg'd for the Plaintiff; for he is charged 
Iden his on Promiſe in Conſideration of Forbearance; and Forbearance of a Suit for a Legacy is ſufficient 
onfideration.——_— 2 Keb. 744. pl. 52. S. C. adjornatur. —Tbid. 758. pl. 23. S. C. adjudg'd for the 
Plaintiff ; but if it had appear d by the Declaration that the Plaintiff had no Cauſe of Action, then the For- 
begrance would not be ſufficient. | | | 


34. In an Action upon the Caſe by A, againſt B. if the Plaintiff de. AH 

| B. his Wite being big with Child, in Conſideration Fer 
—_—_ Death Oe . — 4 ſue her as Adminiſtrator of C. e A 
till ſuch a Day, B. promiſed to pay the Debt; and it is nor ſaid in that the De- 


* clares that C. the Baron of B. was indebted to him in 10 l. and * Fol. 25. 


the Declaration chat B. was the Adminiſtrator of C. this is no good ndant⸗ 


onſideration to have an Action upan the Cale; for it dges not appear [5% 
that B. had any thing to do with it, or to be charged for the Oeht come be. 
more than a meer Strauger. Mich. 9 Car. B. K. between Whir- tucen them, 
cher and Davis, Per Curiam, adjudged in Arreſt of Judgment after % 
Verdict for the Plaintitf. | tf in ſo 


much, and 


promiſed to pay it, and died ; and that the Defendant being his Mido, and having Notice thereof, and alſo that 
the Plaintiff intended to ſue her, came to the Plaintiff, and promiſed that if be <vould not ſue her until ſuch a time, 
then in Conſideration thereof ſhe «:0u1d pay &c. It was moved in Arreſt of Judgment that it is not ſbeaun 
| that ſbe was Executrix, or any ways chargeable with this Debt of her Husband, and ſo no Ground to ſue 


her. Peremptory Day was given the Defendant, at which Day the Reporter ſays he heard nothing more. 
Palm. 441. Trin. 2 Car. Goodwin v. Willoughby ——Lar. 141. S. C. in totidem Verbis.—Poph. 177. 


S. C. the Judges varied in Opinion, and ſo no Judgment Noy. 81. S. C. and Jermin pray'd Judg- 
ment for the Plaintiff, becauſe the Defendant firſt made the Requeſt to forbear. And Peremptory Day 
was given the Defendant to ſhew Cauſe &c.——Hardr. 73. Arg. cites S. C. that this Promiſe does not 


bind the Wife, unleſs ſhe were Executrix or Adminiſtratrix, or chargeable with the Debt. 


Caſe for that the Defendant's Teftator being indebted to the J in 351. paomiſed to pay it when there- 
unto required, and that the ſaid Teftator had made the Defendant Executor, and left ſufficient Aſſets, and in 


CGonſederation the ſaid Debt <vas ef and that the Plaintiff had given him Time till Lady-day next to pay 
it, he promiſed to 9 &c, The Plaintiff had a Verdict and Judgment in B. R. but revers'd on Error in 
the Exchequer Chamber, becauſe the Conſideration was inſufficient ; for the Defendant is not bound 


by Law to pay the 35 1. after the Death of the Teftator, and the giving a longer Day to pay Money, 


which by Law he is not obliged to pay, is not a ſufficient Conſideration. Moor 702. pl. 977. Paſch. 37 
Eliz Matthew v. Matthew. IN. | 


35. In an Action upon the Caſe, if the Plaintiff declares that The Count 
whereas he had delivered 100 1. to the Octendaut, the Defendant did 1 os 
lee to repay to the Plaintiff, at a Day after, che ſame 100 l. with a Aſſumpfit 

ecompence fat it, tho if it ſhould be intended that he ſhould repay the was laid 


I 
ſame 100 l. in Specie, this could not be anyConſiderationfor the ro- 7% be 100. 
miſe, becaule the Bekendant could not have any Benefit thereby, pet it % 950 


thall be intended to be the {ame in Value, und not in Specie, and there. £946 

Ode ch | ed 
fore a good Conſideration. Mich. 9 Car. B. R. between Cruſe and ths 3 
Berry, adjudged, in a Writ of Error, Intratur Trin. 9 Rot. 1163. de demanded 


ISA , | . | FR bs as ſoon as 
lent, and that it muſt be the ſame 1001. in Specie ; but per tot. Cur. e contra, and that it ſhall be in- 
tended the Su 


m aforeſaid; and the rather in this Caſe, (as Popham aid) becauſe the Aſſumpſit is 
| | grounded 
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rounded on a Loan, which implies a Ulſe of the Mone by the Defendant, and conſequently the . 
loney as was received cannot be repaid. Yelv.. 50. Mich. 2 Jac. B. R. Game v. Harvie. | 


— 


* 


| 36, If A. and B. are bound in ant Obligation of 10 1. to C. for the 
; proper Debt of A. and after A. dies, and after E. being the Wite of a. 
- promiſes B. in Conlideration that B. will pay the 10 l. to C. that the 
will repay it to B. upon which B. pays it to C. no Action upon the 
Cale lies againſt E. upon this Promiſe, becaule there ts no Con: 
deration for E. to make ſuch Promiſe, and B. was before bound to 
pay it, and not E. Mich. 9 Car. between /#%ie and Cockaine av: 
udged in the Exchequer Chamber in a Writ of Error, upon the 
Judgment given in B. R. revers'd accordingly, Intratur Trin. 
7 Car. B. K. Rot. 347+ 8 | | | 
3. In an Action upon the Caſe upon an Aſſumpſit by A, again 
B. if the Plaintiff declares that whereas he, viz. A. and Eliz. his 
Wife, the Adminiſtratrix of C. recover d by Judgment a certain Debt 
agaiũſt }. S. and after the ſaid Eliz. died, and after Adminiſtration of 
the Goods of C. unadminiſtred was granted to the Plaintiff, and after 
the Plaintiif ſued our an Elegit upon the ſaid Judgment againſt J. 8s. 
and thereupon the Sheriff took an Inquitcion, whereby it was round 
that he had divers Lands C. ſubject to the Execution; and this In- 
quiſition was reduced into Writing, whereupon there was a Collo- 
quium between the Plaintitf and Detendant, concerning the Delivery of 
8 Inſtrument, containing che fatd Inquiſition, to the Defendant; 
and thereupon the Detendanr did promiſe, in Conſideration thereof, to de- 
liver the ſaid Inſtrument to the Plaintiff; upon which he delivered it to 
the Detendant, who, tho' requeſted, had nor re-deliver'd it; this is d 
good Conſideration, tho* it appears by the Inducement that the 
laintiff had not any Cauſe to have the Elegit, inalmuch as the 
Judgment was in the Right ok his Wife, as Avminiſtratrix ; ſo. that 
the Husband, upon the new Adminiſtration, comes in Paramount | 
the Judgment; yet inalmuch as the Action is grounded upon the De- 
© livery and Re- delivery of the Inſtrument containing the Inquiſition, 
this is a good Conſideration to maintam the Action. Hill. 9 Car. 
B. R. between Couc he and feſſerys adjudged, upon a Mrit of Error 
s : | upon a Judgment in Lanceſton, and the firſf Judgment affirm'd ac- 
cordingly. Intratur Hill 7 Car. Rot. 993. yy | 
38. J11 an Action upon the Caſe upon a Promiſe, if the Plaintiff 
declares that whereas the Vetendant, ſuch a Oay, had demited a Mel- 
ſuage to the Plainritt for Certatn Years, in Conſideration of 10 l. Rent 
per Annum to be paid by the Plaintiff, according to his Promiſe 
RAA tereot made, the Detendant in Conſideration thereof did then promiſe 
* Fol. 26. to dreſs the Meat * of the Plaintiff, atter the Rate of 2 d. the ſoin 
[ from Time to Time during che Term, and to provide other Necel 
| Caries tor him, this is a good Proiniſe and a good Conſideration; 
for the Acceptance of che Leale by the Plaintiff under the ſaid Rent, 
was the Conſideration of this Þromite; for perhaps he would not 
have accepted this Leale under the ſaid Rent, if it had not been for 
this Promiſe. Mich. 1: Car. B. N. between Arundle and Roden, 
Dubitatur, this being in Arreſt of Judgment; but after, per Curiam, 
.._ this is a good Conſideration. But after Judgment was given 
-_ - _- againſt thePlaintiff for another Cauſe, and Fault in the Oeclaration. 
(820), 1, 39. NA. makes a void Promiſe to B. and after a Stranger comes to 
* ... 4 B. and in Conſideration that B. will relinquiſh the Promiſe made to 
not appear. him by A. he promiſes ro pay him 101. this ig not a good Conſide 
kation to charge him, becauſe the firſt Promiſe was void. Mich. 14 
| Jac, upon a Writ of Error at Serjeants-Jnn, between Bernard au 
Simons, put by Altham, and agreed per Curtam. 25 1 
e | ED 40. 3 


— 


Actions [of Aſſumpſit.] 
40. If a Man ſues a Scire | Fieri] facias to have Execution; and 
ſays to the Sheriff, ſuch are the Goods of the Party, ſhewing them to 
him ; whereupon, in Conſideration that the Sheriff will execute the Exe⸗ 
cution upon thoſe Goods, he promiſes to ſave him harmleſs, this is not 
a good Aflumpſit, becauſe he ought to take Notice of them at his 
Peril. Mich. 14 Jac. B. R. in Surhemans Cale, held by Dod. & 

OU "* . . BY 2 2 . | 
hy uo A. delivers an Execution to the Sheriff at his Suit agatnſt co. E 654. 
B. and in Conſideration that the Sheriff, without any Fee, will exe- pl. 13.8. 
cute it, he promiſes the Sheriff to pay to him a certain Sum, which is as in the Ex- 


much as the Sheriff is allowed to take by the Statute of 28 Eliz. Tho' it chequer i 
be admitted that the Sheriff cannot have any Remedy for his Fees, Cnr 7 


pet becauſe it was lawful for the Sheriff to take his Fees, and he Judges were 
made the Execution at his Requeſt, and this is for his Benefit, this ot Opinion 
is a good Conſideration, Pill. 4x Elz. B. K. between Staunton ſudgme the 


* „ . 
— — * = 27 
— at 


— —„— 


5%, udgment 
and Suliard. | | Jr this 


Point ; but 
another Error being aſſign'd, it was revers'd on that other Point. Mo. 468. pl. 669. Suliard v. 
Stamp, S. C. adjudg d and affirm'd in the Exchequer Chamber. — Mo. 669. pl. 97. S. C. and Judg- 
ment affirm'd. But fee in a Nota at the End of the Caſe it is ſaid that the Judgment was agreed to be 
revers'd by the Opinion of all the Juſtices, but was ended by Compromiſe. | 


42. If B. is obliged ro A. in 200 1. and A. being indebted fn ſo Cro. E. 653 
much to the King, atſigns the Obligation ro che King, and after E. in Pl. 14. S. C. 
Conſideration that A. will torbear to procure any Proceſs againſt him ey all h. 
for the ſaid Oebt til! Hillary Term next following, aſſumes and pro- Juſtices and 
miſes to pay to A. 200 l. this ig not a good Conſideration to main⸗ Barons in 
tain an Action, becauſe by the Alignment the Debt was made over e Ex<<- 
to the King; and therefore the Forbearance by A. to procure Proceſs der 5.45% 
is no Benefit or Eaſe to B. becauſe it may be awarded againſt him a Judgment 
for the King, notwithſtanding the Promiſe. Pill. 41 Ellz. B. N. in B. R. to 
between Bowes and Paulet adjudged, upon a Writ of Error. the 8 


- : was revers'd, 
-Mo. 70f. pl. 974. S. C. adjudg'd in B. R. and that Judgment revers'd accordingly in the Ex- 
chequer Chamber. Fi an 


43. Ik A. promiles B. in Conſideration that he will not ſue an At- 
tachment out of Chancery upon a Decree, which is chere made againſt * Cro. E. 
him, that then he will pay him 20 1. (it ſeems it is intended that che J#7-,P) 7: 
Decree was at his Suit) this 1s a good Conſideration to maintain an & 4 E. 
Action upon the Cale; for thereby he ſhall avoid the Jmpriſonment B. RK. Cout- 
of his Body, of which the Chancery had Power for the Contempt fon v. Carr, 
ok the Decree. Hill. 42 Elz. B. N. between Cofon and Carre, Per vhs — 
Curiam, præter Popham; and there was cited the Caſe of Cowl and Noy 388 
Windham, to be adzudged in Point. | Coolſton v. 


Carre, 8. C. 
but S. P. does not appear. 


44. If A. be indebted in 20 1. to B. and dies, and his Executor, in * Mo. 853. 
Conſideration that B. will forbear him for a reaſonable Time, promiſes pl. 1167. 
to pay him the Debt, this is a good Conſideration to have an Ac- insb r. 
tion, with an Averment that he torbore him afterwards for a certain 8 Can 
Time, viz. 8 Years. Palch. 14 Jac. B. N. between Lingben and per tor. Cur. 
Broughton, Per Curiam. Trin. 18 Jac.. B. B. 1307. between the Court, 
FWhitty and Browne adjudged, in a Writ of Error upon a Judgment 727 124s* 
in Dartmouth. Mich. 15 Car. B. R. between F Fohnſon and Witchcott 3 ſonablenes 
admitted upon a Demurrer. Jntratur Mich. 14. Rot. 588. | ofthe Time, 


| | | tho'not of 
the Meaning of Paululum Tem ports; and $ Years is a reaſonable Time of Forbearance; and the Plain- 
tiff had Judgment——2 Bulſt. 206. S. C. adjudg'd for the Plaintiff. Roll. Rep. 379. pl. 38. S. C. 
adjudg'd for the Plaintiff. | 
| "s * See 


3i4 Actions [of Aſſumpſit.] 
See pl. 58. S. C.——+ See pl. 33. 8. C. - | | 

Executor who had Goods of Teſtator being threatned by the Plaintiff to be ſued, in Conſideration bat 
he would be patient and quiet promiſed to pay. The Court conceived the Conſideration well enough, in Re. 


rd (bein ient) is intended for ever. And Keeling Ch. ] ſaid this was a good Aſſumpſit, the W 
— f.. 2 Keb. 77. pl. 65. Trin 18 Car. 2. B. R. Boylſton v. Ruſſel. OW * 


— - 


» 


. If A. be iadebted to B. in 100 l, and B. was about to tam 
Fol. 27. mente a Sulit for the Recovery of the Debt, and C. a Stranger comes 
G E to him, and ſays, That if be will torbear him he himſelf will pay it; 
plz. & C. this ig a good Conſideration for this Affumplit to B. il B.-avers that 
. he had abſtaineT and torbear to ſue A. and adhuc does abſtatn and 
28 har forbear, cho nd certam Time was appointed tor the Forbearance; 
Soul for it ſeems a petpetuat Forbearance ts intended, the which he hath 
deration is | 1 a | 
- nor fuff- Performed, Mich. 37. 38 Ellz. B. G. between Sackford and Phillips 
rhaps the. | | 
orbearatice was only a Quarter of an Hour &c and tho! it was alleg'd Quod abftinuit & adhuc ab- 
ſtinet, that will not help it; and of that Point ſome of the Juſtices doubred, but the greater Part held 
that it was not a ſufficient Conſideration. Sed adjornatur. And afterwards it was revers'd for this 
Cauft.—— Mo. 689. pl. 952. S. C. the Judgment was revers'd in the Exchequer Chamber, becauſe no 
certain Time was mention'd in the Promiſe to forbear. — Ow. 109. S. C. in the Exchequer Chamber. 
Sed adjornatur. Bulſt 92. S. C. cited Per Cur. Mich. 8 Jac. as adjudg'd in the Exchequer to be 
no Time, and void for Uncertainty. —S. C. Jenk. 301. pl. 71. S. C. adjudged and affirm'd in Error. 
Paululum temporis may be the next Inſtant. 
A Promife to forbear to ſue is for all. his Life - time, aud not per Paululum tempus; Per Haughton J. 


Fi 


Godb. 448. pl. 494. Trin. 21 Jac. B. R. in Caſe of Fiſher v. Warner. 


The Plain- 46. So if A. be indebted to B. and C. a Stranger ſays to him, 
tiff counts That if he will forbear him tor a little Time that he himſelf will pay 
that #75 Him, this is a good Conſideration ofan Aſſumplit, averriog a certain 
an Oblige- . vell cited to be adjudged Mich. 37. 38 Eliz. B. R. os 


tian, and be ; | 
and dies, and made the Defendant his Executor, and that the Plaintiff was forced to ſue the 


orfeited it, 
Gelee ; and in Conſide ration of the Premiſes the Defendant aſſumed that if the Plaintiff would for- 
bear bim pro brevi tempore, that he could pay bim. And the Plaintiff Fidem adhibens &c. forbore 4 Years 
to ſue him, and ſaid that the Defendant had Aſſets. The Defendant ſaid abſque hoc that he had Aﬀets, 
And upon that the Plaintiff demurr'd, and * for him; for the alleging of Aſſets in the Count is 
Surpluſage. And now the Conſideration was ſufficient ; for he had counted be bad forbore for 4 Years. 
Her. 62. cites Paſch. 40 Eliz. Rot. 537. Palmer v. Rouſe. | | 

Caſe &c. for that the Defendart being indebted in 6 1. and his Son pro diverſis negotiis &c. in 63 I to the 
Plaintiff, the Defendant in Cunſideratiom Plaintiff would forbear to ſue for thoſe Debts for one Month promiſed to 
pay them; It was adjudg'd per tot. Cur. that he ſhall be charged with the whole Debt of 69 l. for tho 
he was not liable to his Son's Debt, nor was it reduced to any Certainty, yet when he promiſed to pey 
he ſhall be liable, the Forbearance being a Damage to the Plaintiff, tho' as to the Son's Debt it was no 
Benefit to the Defendant. Sid. 38, pl. 8. Paſch. 13 Car. 2. C. B. Bett v. Jolly. 1 

Affumpſit for that B. oed the Plaintiff 100 J. on Bond, and the Defendant, in Conſideration the Plaintif 
would at bis Requeſt 2 to ſue B. promiſed that if B. did not pay the Money he would. Per Cur. where 
the Conſideration is ſuch as can be no Benefit to the Party it is not good; as where it is to forbear for an 
Hur Ste. but where it is to forbear generally, without limiting any Time, there it ſhall be intended for a 
convenient Time, or altogether; Judgment for the Plaintiff, Hutt. 46, Mich. 19 Jac. May v. Sidlcy. 
ro. J. 683. pl. 1. Hill. 21 Jac. C. B. Mapes v. Sidney S. C the Plaintiff ſhew'd that he forbore 
to ſue B. per magnum tempus, viz. from the Promiſe to ſuch a Day, which was a Year and a Half; and 
when the ag the Writ does not appear, it ſhall be intended that he did forbear till the Day of the 
_ Writ— — Win. 22. Maps v. Sidley S. C. adjornatur. | | 


* 


J Paululum It, though 


deal % from the prelent 


lau, and Plaintiff counted that he forbore him half a Year; this is no good Conſideration, for no oe 


can 


— 


n 
N 


8 * 


8 bye * 4% Reb 


be intended 
a Submiſſion, 


d, though he | | 
Eig. B. K. em ine and Neale, udjudg'd, in a Writ of Error the Award, 
upon ſuch a Judgment in B. © the latent 


of the Parties; and if he had revoked it the Defendant ought to have pleaded it, otherwiſe it ſhall nor 
be intended. Wherefore Judgment was affirm'd. | OI Oe RM b 


49. If A. is indebted to B. and C. promiſes B. that if he will not (8) pl. 2. 
pay him, that then be himſelf will, if A. does not pay tft within a con- & C. 
venient Time, this will be a good Conſideration tor B. to have an 
between Saaler and Hawkes, ad)udg'd. (It muſt be intended that 
there was a Promiſe to forbear to ſue A. in the mean time.) 

50. Jf A. contracts with B. for Money paid, to deliver to him a Pigg 
of Lead, and dies, and after C. his Adminiſtrator delivers Lead Ore to 
D. to make a Pigg of Lead thereof, to be deliver'd to B. in Sattsfac- 
tion of the Pigg promiſed by the Teftator, and after B. demands his 
Pigg of C. who ſays that he had deliver'd Ore to D. cc. and then D. 
being preſent, in Conſideration thereof promiſes to deliver the Pig 
to B. at a certain Day after, this is a good Conſideration. Mich. 18 
Jac. B. R. between Fack/o» and Frof, adjudg'd, this being moved = 

51. If A. delivers C. en to B. to pay to C. and B. promiſes C. to 4. indebted to 
pay ir to him, yet A, C.] can have no Action againſt B. upon this Af: 5; 4%" 

mpſit, becauſe there is not any Conſideration between them. Pill. i Specie, 
37 Eltz. between How/er and Hallet, udjudg d, Curiam. amountinę 
ber But 5 3 this — 4 had 1 b de to Aud pay it, E had ” — = 

a good Conſideration, upon which Ye mig an Action in” -* 
the ſaid Cale; per Walmſly, os | * Gp 


the ſai 
Debt 


for B. Yelv. 164. Mich. 7 Jac. B. R. Brand v. Liſley. 


requires Payment of C. -C. promiſes B. in Conſideration of Forbearance, to pay ſuch a Day. Adjudged | 


53. Ma Man is bound in an Obligation of 40 l. for the Payment Aſumpſir, | 


of zl. and the Obligee promiſes the Obligor that in Conſideration that % bt the 


he will pay the Money without Suit, that after Payment he will deli- 75. WAS 

ver up the Obligation tu him, this is a good Conſideration to main⸗ had co 
tain an Action, * if the Obligee does not perform the Promiſe. Pill. C. ce Pains 
Cale B. K. 35. per Popham. Palch. 14 Jac. B. N. per pf 3s OM 


gation, in IJ. 


to be paid the 


| | | | | I ft of No- 
vember following, in Conſideration that he, the 3d of November, at the Inflance and Reque the Plaintiff 
would pay him 85 Jaid 51 without Suit, be promis'd to deliver him a Bond, in which 5 indebted * 


bim in 20 4. with a Letter of Attorney to ſue for the Debt. After Verdict and gment for the Plaintiff 


the Defendant brought Error, for that he did no more than the Law compe 

the Money which was due before; and that the Conſideration was void, becauſe it doth not appear 
that the Defendant could have any Benefit by it. As to the firſt Gawdy and Fenner (only in Court) 
conceived that there was no Conſideration; but as to the 2d ey ES, and were of Opinion to reverſe 


the Judgment, but yer they would adviſe. Cro. E. 193. pl. 8. Mich. 32 & 33 Eliz. B. R. Greenleaf v. 
— 238. pl. 317. S. C. held accordingly. F , * 


him to do, viz. to pay 


54. If 
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Actions [of Alumpfic.) 8 


1 
Ge E. 420. Tf A. recovers a Debt F and Damages to 71. againſt B. and after 
pl.3r: Rey A Conſideration of 4 1. paid him by 5 aſſumes and promiſes that he 


nolds v. Pin- will forbear further to proſecute His Suit, and that he will releaſe it, 
as - 5 and alſo that he and his Attorney will acknowledge Satisfaction of the 
the Plaintiff; Sum recover d; though this 41, cannot be any Satisfaction of the 


for it is a l. due by oe Bernd, et the Acceptance of 


Benefit to Fxyeration to raiſe this Alſumpſit, whereby to compel him to difcharge 
himohuve the 5 l. Mich, 37, 38 Eltz. B. R. between Pinowe and Reynolds, ah 
Charge, md 


it may be that there was Error in the Record, ſo as the Party might. have avoided it Mo. 412. 
pl. 564. Reynold v. Purchowe, S. C. adjudg'd good. | . | 
In Conſideration that I «il! make my Debt appear, this is Trouble and Pains, and therefore a good 
Conſideration, and Judgment for the Plaintiff. Raym. 32. Mich. 13 Car. 2. B. R. Travers v. Meer, 
— Sid: 57. pl. 25: e Caſe, S. C. adjudg'd for th Plaintiff.—.— Keb. 163. pl. 112. S. C. & 
S. P. agreed per Cur. N ED | 
Tf 4 be bound to B. by a Bill of 1000]. and A. pays B. 500. in Diſcharge of this Bill, which B. ac. 
cepts, and thereupon promiſes A to deliver up to him bis ſaid Bill; tho' this 500 l. is no Satisfaction of the 
1000 l. yet it is raficient to make a good Promiſe, and upon a good Conſideration, becauſe he has paid 
pu the Money, viz. 50ol. and he has no Remedy for it again. Per Coke Ch. J. 3 Bulſt. 162. 


aſch. 14 Jac. | 


Goldsb. 156. 55. In Debt by A. againſt M. upon an Obligation, if D. is Bail for 
Lv 5: ye M. and after A. recovers, and then Proceſs is continued till A. bas 
pac Tee Execution awarded againit D. the Bail, and after A. in Conſideration 
Mo. 510. pl. that D. will pay to him the Condemnation, aſſumes and promiſes to 
992. Adams D. to diſcharge him of the ſaid Execution, and further to aſſign over 
8 On the ſaid Obligation of M. the Principal, whereupon D. pays the Mo 
won Error NEP to A. but A. will not aſſign over or deliver the Obligation to 
brought in Him; here is a good Conſideration - for D. to have an Action upon 
the Exche. 8. Cale upon this Aſſuinplit againſt A. For tho the Money paid by 
8 , to A. was due, and ©. compellable to pay it by Force of the 
ment was Execution awarded againſt him, pet there might be Charge, Labour 
reverſed, and Trouble to A. in the ſerving of the Execution for the getting of 
becauſe the the Money; and then when D. gives this Money to A. without this 
Con darin Trouble or Charge, this is a good Conſideration for an Aſſuinpſit. 
fafficient — Trin. 39 Eltz, B. R. between Dixon and Adams, ddjudg' d. 
Cro. E. 538. ; | 


1.74. Pioxon v Adatns, S. C. and Judgment reverſed by the whole Court, the Conſideration not be- 


ing ſufficient; for D. had done no Act whereto the Law would not have compell'd him. 


Aſſumpſit 56. Ik a Man makes a Contract with J. S. and dies inteſtate, and his 
2 an Adminiſtrator in Conſideration of Forbearance Cc. promiſes to pay tt tt. 

xecuro'» this is a good Conſideration, tho! the Adminiſtrator was not 
Eben ting chargeable upon this Contract at Common Law; for he was 
indebted r= Chargeable in Conſcience. Paſch. 5 Jac. B. B. between Waller and 
the Plaintiff. Mittel, Curiam. Mich. 4 Jac. B. B. between Richardſon and Sir 


_ 71 Moyk Finch, per Curiam, becaule he is bound in Conſcience to pay 


tbe Executor 1 


* 


having ſufficient Aſſets, promiſed that if the Plaintiff evould forbear to | ſue him till ſuch a ime he would pay 


| the Debt. Per tot. Cur. This is a good Conſideration, and Judgment for the Plaintiff. Cro. J. 47. pl. 
16. Mich. 2 Jac. B. R. Fiſher v. Richardſon. —_—Yelv. 55. Fiſh v. Richardſon, S. C. accordingly; 
but if the Heir promiſes, upon Forbearance of Suit to pay ſuch a Debt, yet no Aſſumpſit lies againſt him; 
for there is no Con figeration, becauſe the Heir is not liable to any Debt without Specialty. | 


Affampkir 
* by Dies, an! the Obligee ſues the Heir, who had no Aſſets defcended 
2 Debt tb him, upon the Obligation, and the Heir ſays to him that ik he will 
where it not ſue him, that then he will pay him the Money, this is no Conſt 


does na ap- Deratton (0 as to maintain an Action; becauſe he was not charge 
n 5 N able 


4 


. Ma Pan [biods) himfelf and his Heirs in an Obligation and 
and 


e 


„ a * 
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Actions | of Aſſumpfſit. 
able without Aſſets. Lord Gray's Cale, adjudged, cited Paſch. 42 Cane; the 
A B. B. 11. in Monning's and Rnopp's Cale. ; | or. doubt- 
Otherwiſe of Executor, becauſe he 1s liable without expreſs Words. Sid. 148. pl. 13. Paſch. 1) Car. 2 


B R. Hunt v. Swain. —Lev 165 S. C. the Plaintiff conceiving — of all the Court againſt 
him, pray'd Nil capiat per Billam, with Intent ro commence de Novo.——Raym. 127. S. C. adjor- 


_— 


narur. | | | 


58. Ik in Action upon the Caſe the Plaintiff ſays that the Nefen- 
dant was poſſeſs'd of divers Goods which were the Goods of her Huſ- 
band in his Life, and converted them to her Ale, [and] Defendant 
did promiſe in Contideration the Plaintiff would forbear her tor a cer- 
train Debt due by the Husband to the Plaintiff c. that the Defendant 
would pay it, this is no good Conſideration ; for ic may be that ſhe had 
theſe Goods as Bona Paraphernalia, and ſo the is not chargeable with 
the Debt, inaſmuch as he has not ſhewn what Goods they were. 
Erin. 18 Jac. B. G. Rot. 1307. between Whitey and Braune, ad- 
judged in a Writ of Error, . | | 
59. It A. proiniſes B. in Conſideration if J. S. ſhall win a Game at _ $49. pl. 
Butts ot 21 up, that he will pay to B. 20 l. and if nor, then B. pro- * Caſe 
miſes to pay to A. 50 I. this is a good Conſideration for A. to have s. C and 
an Action againſt B. for the mutual Conſideration. Hill. 41 Eltz. upon Nibil 
B. R. between 44:zcalfe and Aſcue, per Curiam. Trin. 2 Jac, B. ci Judg- 
Daſer's Cale, per Curiam. * 


Plaintiff, and the Juſtices argued the Declaration good, but Popham ſeemed the contrary upon Evidence 


to a Jury. Mounſon J. conceived ſuch Conſideration ſufficient, the Counter-promiſe being recipro- 
cal; for all the Communication ought to be taken together. But Man wood held, that tho' ſuch reci- 
procal Promiſe between the Parties themſelves at the Match is ſufficient, becauſe there is Conſidera- 
tion good enough to each, as the pany of the Bows and Arrows, the riding or coming to the Place 
appointed to ſhoot, the Labour in Shooting, the Travel in going up and down b<tween the Marks ; 
but that for the Bettors by, there is not any eration, unleſs the Bettor gives Aim. 2 Le. 154 pl. 
187. Mich. 20 Eliz. C. B. Weſt v. Stowell. | 


60. If B. is indebted to A. in 201. ant C. is indebted to B. in the like FSA, 
Sum, and C. promiſcs A. in Conſideration that he is content to accept the Fol 29- 
ſaid Sum by the Hands of C. and to forbear ir for four Days, that he will TS dt 
pay him the ſatd Sum, this 1s a good Conſideration for A. to main⸗ Court held 
tain an Action upon the Cale againſt C. Palch. 41 Eltz. B. R. be- it no Con- 
tween Wilmot and Prigget. 5 NN 
a collateral Thing, and A. did not ſay that he would diſcharge B. fo that A. may ſue B. notwithſtan i- 


ing; for whatever the Intention was, the Words do not make it appear to be ſo. And per Roll Ch. * 


a Promiſe by R. to pay a Debt to S. which T. owes to S. is a Nudum Pactum. Sty. 249. Hill. 1650. 
B. R. Newcomen v. Leigh. —S. C. cited Hardr. 73. Arg. —S. C. cited Vent. 9 as ſaid to be ad- 
Judg'd. Sid. 396. cites 8. C. and ſays that no Judgment was entered on the Roll; but Twiſden 
1 affirm'd that there was a Rule for entering the Judgment, which he ſuppoſed not done, becauſe the 
arties, on hearing the Reſolution of the Court, mighy-agree the Matter between them. 
B. owed 40 J. to A. the Plaintiff, and the Defendant owed the like Sum to B. who appointed A to receive it 
of the ſaid D. who in Conſideratione Præmiſſorum, and that the Plaintiff would 2 him for a Quarter of a 
Year, promiſed to pay the Money, It was moved in Arreſt of Judgment, that D. the Defendant was no 


Party to the Agreement between B. and the Plaintiff, ſo as to make him chargeable to the Plaintiff, and 


then the Forbearance is not material, and in the mean time he is ſuable by B. Sed non allacatur. For 
upon the whole Matier here it appears that the Defendant agreed to the Transfer of the Debt of B. to 
A. the Plaintiff, and that it was agreed he ſhould be diſcharged againſt B. Vent. 153, 154. Mich. 23 
Car. 2. B. R. Oble v. Dittlesfield, 8 5 5 | 


61. JfA. is indebted to B in 20 1. and A, comes to C. and intreats Mo. 5:4. pl. 
him to pay the laid 20 l. to B. and if he will, he promiſes to repay the 707 White- 
ſaid Sum to him again, whereupon C. allumes and promiſes to pay 8 (Jenes 
the ſaid 20 l. to B. and after does not pay tt, A. ſhall have an Action Piaiatiff pro- 
upon the Caſe upon this iSromiſe againſt C. for this is a good Con⸗ wiſed B. to 
ſideration ; for tho' he ſhall not have Benefit by it. pet here wag a ey. the Debt 
mutual Aſſumpſit, and ſa he (hail not have any Prejudice. Mich. 4: % him; 


t 42 Eliz. B. B. between Jones and Nitcbells. Dubitatur. and this we 
held a good Conſideration, tho he did ct allege that he ** paid the Money. Per tot. Cur. in an Action brought 
4 | oy 
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318 Actions [of E ſlumpfit.) 
wc againſt A. Cro. E. -05.-pl. 22 Wiſhals'v. Johns 8 C. and the Action was brought by C 


inſt A. and Judgment for the Plaintiff, 8. C. cited Cro E. 848. in pl. 1. by Name of Wicnhai; v. 
— — whe Noy. 38. by the Name of Withal v. Jones. | 


62. A. was indebted to B. and B. to C. the Defendant, and C. in Con fi 
deration that the Plaintiff would procure B. to make a Letter of Attorney to C. 
to ſue A. promiſed to pay the Plaintiſf 10 l. It was objected that this was 
no Conlideration ; tor the Defendant by this Letter ot Attorney gets no- 
thing but his Labour and Trouble; Sed non allocatur ; tor it is not ſo 
much the Profit Which redounds to the Defendant as the Labour of the 
Plaintiff in procuring the Letter of Attorney, that is to be reſpected. 4 
Le. 110. pl. 225. 19 Eliz B. R. Webb's Caſe. 
63. Arbitrators being about to award that R. the Defendant ſLould deliver 


up to the Plaintiff two ſeveral Obligations to be cancell d, wherein the Plaintiff 


was bound to the Defendant, he (the Defendant) in Conſideration that the 
Article ſhould be left out of the Award, promiſed that himſelf would deliver 
them np gratis &c. but did not, and afterwards put the Bonds in Suit, 
whereupon the Plaintiff brought his Action and ſer forth this Matter, and 
that the ſaid Clauſe was omitted ad Specialem Inſtantiam ipſius Queren- 
tis; And judgment was given for him, 3 Le. 105. Paſch. 26 Eliz. hrett 
v. Pegrim. i | 

64. A. being in Priſon at the Suit of B. upon an Account, the Gaoler 

ſuffers him to eſcape, and being at Liberty, promiſeth to B. that if he will 

permit him to be at large, and jurther, if he aces ſuch an AF, he will pay to 
him 10 J. which he doth not pay; whereupon B. brings Affumpfit 
againſt him, it was adjudged that the Action would not lie; tor that 
both the Contiderations ought to be proved, and A. was at large before. 
4 Le 3. pl. 8. Hill. 26 Eliz. B. R. Rawſon v. Brown. 

65. R. was indebted to B. in 14 1. and A. was indebted to R. in 50l.— A. 
in Con ſideratiun that R. allow'd him 14 J. and promiſed him to diſcharge hin 
of ſo much Parcel of the ſaid 5ol. promiſed to pay to the ſaid B. the Plaintiſf, 
the ſaid 14 l. Per cor. Cur. (Anderſon abſence) the Conſideration is good; 
tor A. was diſcharged ot ſo much againtt R. and R. might alſo plead 
Payment of the 14 l. by the Hands of the Defendant. Goldsb. 49. pl. 8. 
Paſch. 29 Eliz. Body's Caſe. 1 8 

66. Aſſumpſit tor Rent upon a Leaſe for Years behind, and demand- 

Cro E. 150. ed; the Detendant promiſed the Plaintiff, hat if he could ſpe him a Deed 
pl 2 1 that the Rent was due, he would pay him the Rent and Arrearages; the 
roy SY Plaintiff ſbewed him the Indenture of Leaſe, by which the Rent was due 
the S. C. in tor 4 Years. It was mov'd in Arreſt, that the ſhewing of the Deed was 
Conſidera- no Conſiderat ion. But it was adjudged tor the Plaintiff; for when a Thing 
3 is to be done by the Plaintiff, be it never ſo ſmall, it is ſufficient Ground 
\ Þem. of an Action, and the ſhewing of the Deed is a Cauſe to avoid a Suit. 
Charge Cro. E. 67. pl. 16. Mich. 29 & 30 Eliz, B. R. Sturbin v. Albany. 


nred to | | | 
the Plaintiff out of another's Land, ——Le. 172. pl. 240. Shirley v. Albany S. C. on the ſame Point as Crs. 
E. 150. and Judgment for the Plaintiff. 2 


67. Conſideration that A. would not proceed to diſprove a Will in the Pre- 
rogative Court &c. is good. Le. 118. pl. 159. Trin. 30 Eliz. B. R. 
Rivet v. Rivet. : | 

68. Love or Friendſhip are not Conſiderations to ground Actions upon. 
2 Le. zo. pl. 35. Trin. 30 Eliz. B. R. per Cur. in Caſe of Hartord . 


| Gardiner. 5 | 
Cro E. 149; 69. Conſideration that 4. Husband of the Executor, and (with whoſe 
pl. 19. S. C. Teſtator the Plaintiff was bound in a Bond and had paid the Money) 
— S. P. might enjoy the Goods of Teftator, he aſſumed to pay the Plaintiff &c. it 
does not is void ; As it it had been that Deſendant might enjoy his own Goods. 
. Le. 173. pl. 241. Hill 31 Eliz. B. R. Muſted v. Hoppers. 


no. Aſſumpſt 


Yau 
y 


N 


fence in both Iſſues. But adjudg'd for the Plainti 


Cro. E. 147. pl. 28 Hill. 42 Eliz. Glaſcock v. Duffield. 


tator, is good. Velv. 10. Mich. 44 & 45 Eliz. B. R. Goring v. 


be both Nuda pacta. Hill. 12 Jac. Nichols v. Raynbred. 


— 


— 2— 
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70. Aſſumpſit. The Father having 3 Sons, had an Intent to charge his Le. 192. pl. 
Lands with q |. per Annum to each of his younger Sons for their Lives, but 1 
the eldeſt Son deſireũ him not to charge the Lands, and promiſed to pay them "26 Gi 
duly 4 1. per Annum, to which the 2 younger Sons being preſent agree; S. C. the 
and he promiſed them to pay it. All the Court held clearly that it is a whole Court 
good Conſideration. Cro. E. 163. pl. 6. Mich. 31 & 32 Eliz. C. B. Rock- v the 
wood's Caſe. : | : | ion did 


well lie. 


71. Aſſumpſit, for that Iſue being joined in Ejectment between him and Cro E. 337. 
the now Defendant, and intended to be tried at the next Afiſes, in Conſidera- Bu The 
tion that the ( Defendant, now) Plaintiff, would forbear to inforce their Title, = 8 
and make a ſlender Defence, he promiſed to pay &c. Upon Non Aſſumplit Quidam 
pleaded the Jury found Quod Aſſump/it, but that there were two Iſſues join d exitus juno- 
between the Parties, and that the Defendants had not join d, but that one lr but 
had pleaded the general Iſſue, and the other a ſpecial Plea, on which Iſſue dla refer 
was joined, and the Promiſe was in Conſideration 4 making a ren De- to both 

, becauſe the common Iſſues. 
Parlance is, that the Parties have join'd Iſſue, and is as proper where 2 
[ues are joined as only one. Moor 351. pl. 471. Hill. 36 Eliz. Black- 
well v. Eyre. f 

72. A. in Conſideration B. would ſell him 4 Cows for 10 l. promiſed 
to pay the 101. at Eaſter follow ing, and if he fail'd that he would pay him 
100 J. when required, B. fold him the Cows, but A. fail'd of Payment at 
Eaſter. B. brought Action tor the 1001. and recoverd; and on Error 


brought the Contideration was held good, and the Judgment affirm'd. 


13. Aſſumpſit, for that the Defendant's Brother was indebted to the 
Plaintiff in $1. and made M. his Wife Executrix, leaving Aſſets, and 
that he intended to ſue the Executrix to recover the 81. Secundum debitum 
legis Curſum, and the Defendant, in Conſideration the Plaintiff would for- 
bear the Executrix, promiſed to pay &c. It was moved in Arreſt of Judg- 
ment, that this Debt ſhall be intended ſtrongeſt againſt the Plaintitf, ro 
be a Debt upon a ſingle Contract, with which an Executrix is not 5 
chargeable, and to ſtay this Suit is not any Conſideration; and of this 
Opinion were all the Court. But if he had declared that he intended to 
have brought an Aſſump/it againſt her, (as this Declaration does not war- 
rant it, becauſe he intends to recover the Debt itſelf, which cannot be 
in Action on the Caſe) or that he intended 7o ſue in Chancery for it, (which 
cannot be intended here, becauſe of the Words Secundum debicum legis 
Curſum) then perhaps this Action would have lain; tor the Contidera- 
tion of ſtaying the Suit is good; but as it is here it is not good. Judg- 
_ — the Defendant. Cro. E. 804. pl. 3. Hill. 43 Eliz. B. R. Peck 
v. Loveden. 


74- Conſideration, Quod conaretur procurare J. S. to permit the Defen- Cro. E. 906. 
dant to have the Poſſeſſion and Profit of ſuch an Houſe, is good. Vely pf. 13. 
11. Mich. 44 & 45 Eliz. B. R. Gurnons v. Hodges. Garnons v. 


f Hodges, 
8. C. adjudg'd for the Plaintiff. 
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55. Conſideration that Executor will take 1 50 J. for 2001. due to Teſ- 


Goring. | 
16. Promiſe againſt Promiſe is a good Conſideration ; per Cur. Yely, Hob. $8. pl. 
134. Trin. 6 Jac. B. R. Bettiſworth v. Campion. | ts Na 
2 | 4 | 1 
the Plaintiff; but the Reporter ſays, Note here the Promiſes muſt be at one Inftant ; for eli ity will 


77. Defendant granted to the Plaintiff 1000 Trees, to be cut within = | | 
Tears. The Plaintiff cut ſome, and the Defendant promiſed him, in al, / 
he | 1 


** 


Actions [of Aſſumplit.] 


he would cut no more within the 3 Tears, he foould have Licence to cut the 
Rejidue after the 3 Years, whereupon the Defendant deſiſted. This is a 


320 


ac. B. R. Tatam v. Perient. | | | 
78. Coke Ch. J. ſaid he had never ſeen it otherwife, but that when 
one draws Money from another, this ſhould be a good Conſideration to 
raiſe a Promiſe. 3 Bulſt. 162. Paſch. 14 Jac. | 

59. If the Confederation puts the other to Charge, tho it be no ways pro- 
fitable to the Promiſer, yet this ſhall be a good Conſideration to Rif a 
Promiſe ; per Doderidge J. ro which Coke Ch. J. agreed. 3 Bulſt. 162, 
Paſch. 14 fac. 8 . 
Cro. C % 380. Ange againſt an Adminiſtratrix, on a Promiſe to pay a Debt 
Tatar for of her Inteſtate's for Wares had of the Plaintiff, in Conſideration he 
ch Plain. would Jet two ſurvey the Account, is good. Het. 8. & 11. Paſch. 3 Car. 


tiff; for the C. B. Marſh v. Colepepper. | 
ſewing the | | ; / 
Accounts to her Friends was a Trouble to the Plaintiff, and more than he needed to have done. 


81. B. was bound to the Plaintiff in 40 l. for Payment of 20]. R. the 
Defendant was bound to H. by Obligation dated 5 Feb. 17121. in 100 J. for 
Payment of 55 1. on 5th Feb. following. The ſaid Sums being due, and 


not paid, the Defendant 1 Feb. 1624. in Conſideration the Plaintiff would 


forbear the 201. till 1627. and would compound with the ſaid H. for the 50/. 
and Intereſt then due, and deliver the ſaid Bonds into his Hands, promiſed 
to pay him the ſaid 201. and ol. and all the Intereſt which he ſhould pay or 
compound for; all which the Plaintiff had perform'd, and the Detendant 
had nor paid him &c. Ir was objected that the Conſideration as to the 


201. is not good; for that the Detendant had not any Benefit thereby, 


nor is it alleg'd that he gave Notice what he paid for the Compolition. 
But it was reſolved, That it being alleg d that he paid ſo much, and re- 
quir'd it, and it was not paid upon Requeſt, it was ſufficient; and ſudg- 
ment for the Plaintiff, and affirm'd on Error, Cro. C. 2y2. pl. 9. Mich. 
8 Car. B. R. Harris v. Richard. | | 

82. Debtor pays a ſmall Part of a Debt, and deſires a General Releaſe, 
and promiſes in Conſideration thereof to pay the Re/due when God ji.onld 


A OY 
. * 
3, at. 
— 1 * 4 


— — — 


Conſideration; admitted by the Pleadings. Yelv. 195. Mich, 3 


enable him, and the Defendant did ſeveral Times after renew his Promiſe - 


ro the Plaintiff, Afterwards a great Eſtate fell to the Defendant. 
Quere it a good Conſideration here? Mar, 151. 152. pl. 220. Hill. 1) 
Car. C. B. Moſſe v. Brown, | | 

83. The Count was, that whereas he, at the Inſtance and Requeſt of the 
Defendant, had taken Pains to reconcile Differences betwixt the Defendant 
and F. F. and others, the Defendant promiſed to pay to the Plaintiff” 1001. 
at a certain Day. It was objected that this was no more than a volun- 
tary Curteſy ; but Glyn Ch. J. held e contra; for this was undertaken 
at the Inſtance ot the Plaintiff [ Defendant,] and here was a continued 


Conſideration, tho the Pains taken were paſt; and Judgment, Niſi &c. 


Sty. 465. Mich. 1655. B. R. Hardreſs v. Prowd. 


Keb. 9. pl. 84. The Defendant, in Conſideration of 58. promiſed to pay 408. if 


20. S. C. he ever play d a Game call d Even or Odd for Money or Wine. This is 3 
acdjornatur. good 9 Raym. 13. Paſch. 13 Car. 2. B. R. Johnſon ». 
Samworth. | | | 


The Pro. 8g. Every Promiſe ought to have a Conſideration ; and that ought to 


miſer muſt. ES” x2 ; . 1 
have Bene- be either Beneſit 10 him that makes it, or Diſadvantage to the Plaintif ; 


fit, and the Per Reeve J. Mar. 203. Paſch. 18 Car. in pl. 243. 

other ſuſtain ö bt 
ſome Loſs; Per Cur Godb. 203. Mich. T1 Joc. C. B in pl. 290. Jenk. 324. pl. 37. (but the 
iginal French is obſcure.) — Comyns's Rep. 99. Paſch. 13 W. 3. in Caſe of Thorpe v. Thorpe, 
ſays that it is ſufficient to maintain an Aſſumpſit, if the Conſideration was a Benefit to him that was the 
Defendant, or be of any Trouble or Prejudice to the Plaintiff ——S. P. 75 Mod. 13. Paſch. 1 Anna, 
B. R. in Sir George 'Tuke's Caſe. - n . e ; 
ri 86. Aſſumplic 


„ 


— 


Actions [of Aſſumpſit. 321 
86. Aſſumpſit &c. to pay for a Horſe a Barky-corn a Nail, doubling it 
on every Nail; and the Plaintiff averr'd that there were 32 Nails in the 
Horſe's Shoes, and doubling it on every Nail, it came to 500 Quarters 
of Barley. On Non Aſſumpſit pleaded rhe Ch. Juſt. at the Trial direct- 
ed the jury to give the Value of the Horſe, which was 8 l. in Damages; 
and ſo they did. 1 Lev. 111. Mich. 15 Car. 2. B. R. James v. Mor- 
an. 
, 87. Aſſumpſit, for that he was poſſeſs'd of ſeveral Tickets for Seamen's Lev. 257. 
Wages, and had an Order from the Treaſurer of the Navy for paying them 1 v. 
and that the Defendant being an Under-Officer, promiſed that if the Plain- au Pe. "oy 
tiff would not trouble the Treaſurer in procuring another Order, he would pay after Verdict 
&c. It was moved in Arreſt of Judgment, that the Plaintiff had not it ſhall be 
ſhewed any Title ro the Tickets, as that he was Executor or Admini- rang 
ſtrator &c. or by an Aſſignment &c. but per Twiſden J. (abſentibus 2 5 
aliis) it is good enough, after a Verdict eſpecially, ſince he declared he tereſt either 
had an Order from the Treaſurer to receive the Money, which he could by Aſſign- 
not have granted, unleſs he had a Title to it. Judgment for the Plaintiff, ment or by 


Sid. 392. pl. 25. Mich. 20 Car. 2. Bolton v. Fenn. Ache 8e 


| N 8 men, to re- 
ceive it ; and the Intent of this Promiſe and Forbearance was only that the Plaintiff ſhould go no more 


to the Treaſurer for the Money, and thereby diſcover that the Defendant had not paid ir according to 
his Order,——2 Keb. 437. pl. 84. S. C. adjudg'd for the Plaintiff. | 


88. Aſſumpſit, for that W. R. Defendant's Teſtator being indebted to A. Saund. 210. 
a Stranger, who afſign'd the Debt to B. the Plaintiff, and authoriz'd him Pl. 30. S. C. 


to receive it. S. the Defendant, the Executor, promis'd B. the Plaintiff ro ink "A 


pay it to him, in Conſideration he would accept him for his Debtor. Ad- Plaintiff, 
judg'd on Demurrer for the Defendant, there being no Conſideration of and the Pro- 


Forbearance, but to accept him tor his Debtor, which he is not, he being _— 3 ry 
ſtill Debtor to the firſt Creditor ; and the Authority to receive is deter- Pu. 


mined by the Death of W. R. the Teſtator, and differs from the Caſe of 2 Keb. 265. 
Ruſſel v. Haddock, where he who had the Authority to receive the pl. 50. S. 0 


Debt forbore. Lev. 262. Hill. 20 & 21 Car. 2. B. R. Forth v. Stanton. Ceeling Ch. 
J. obſerv'd 


that here is no Advantage to S. the Executor Defendant, nor Loſs to the Plaintiff, becauſe A. may yet 
revoke ; ſo there is no Conſideration. Contrra if it were to diſcharge A. which the Court agreed, And 
Judgment for the Defendant. 


89. Aſſumpſit to a Vicar, in Conſideration of Preaching, is good. Sid. 
409. pl. 2. Paſch. 21 Car. 2. B. R. Tailor v. Gay. | 

go. In Aſſumpfit for that the Lord O. was indevted to him in 250 l. and Freem. Rep. —_ 
that the Defendant had Money of the ſaid Lord's ſufficient in his Hands to pay 464. pl. 635- | 
the ſaid Debt, and that it was mutually agreed between them that the Plain- ST vgs J x 
ziff ſhould accept 200 J. in Satisfattion of his Debt, and that the Defendant 8 © — ; | 
would pay the Money on ſuch a Day, and that in Confederation the one would that the 
perform his Part the other would perform his Part. Upon Non Afſumpſir Plaintiff had 
the Plaintiff had a Verdict, but Judgment quod nil capiat, becauſe this 1 4 
was no good Conſideration, 2 Jo. 87. Mich. 29 Car. 2. B. R. Wood- ppb Error 


ward v. Rigby. brought the 
udges 

una Voce, affirm'd the Judgment, and held the Conſideration good; for North ſaid, a wg ree- 

ment to abate 50 1. is pleaded, it ſhall be intended a compleat Agreement, and ſuch a one as my Lord 

might have taken Advantage of. 55 | 


91. F. S. is indebted to A. in 121, and B. is indebted to F. S. in a like 
Sum, and B. promiſes A. that if A. at his Requeſt, would procure an Order 
2 S. in Writing to B. to pay the Money to A. which B. ow'd J. F. 
then B. will pay to A. the Money. Per Cur. The procuring the Note at B. “'s 
the Defendant's Requeſt, by A. the Plaintiff, is a ſufficient Conſideration. 
2 Vent, 71. Trin. 1 W. & W. in C. B. Bockenham v. Thacker. 


4 N 4. Where 


Actions [of Aſſumpſit.] 
92. Where the doing a Thing will be a good Conſideration, a Promiſe 70 4% 
that Thing will be to too; Per Holt Ch. J. 12 Mod. 459. Paſch. 1; 
W. 3. in Caſe of Thorp v. Thorp. 


S. P. where 93. Parting with my Note to the Defendant is a good Conſideration, 
the Note ,, Mod. 12. 13. Paſch. 1 Ann, B. R. Tuke's Caſe. 


was glven . ä 

by J's to the Plaintiff for 501. and the Defendant, in Conſideration of the Plaintiff's delivering it to 

him, promis'd to pay him 50 l. and tho” after Verdict it was moved that the Note was uſeleſs, and of no 

Value, becauſe it does not appear to be for a Conſideration, and that it is not a Gift but a Delivery, yet 

Holt Ch. J. ſaid the Delivery ſhall be intended abſolute and indefinite; and it is Evidence of a Debt, 

and therefore the parting with it is a good Con ſideration; and tho' the Conſideration of the Note was 
ved at the Trial, yet he thought it was not neceſſary. 1 Salk. 25, pl. 9. Paſch. 1 Ann. Meredith v. 
rt. — 2 Ld. Raym. Rep. 759. Meredith v. Chute, S. C. adjudg'd accordingly. 
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2 Ld Raym. gg, If. A. undertakes to do a thing without Hire, as to take up Brandies 
* 929 g out of one Cellar and to lay them down in another Cellar, no Action lies 
ſeriatim by for the Non- feaſance; but if he enters on i he doing it, Action lies for a 
the Court. — {or if it be through his own Neglect or Miſmanagement, be- 
_ —_ cauſe it is a Deceit ; but not if by meer Accident; Per Holt. 1 Salk, 


Plaintiff 26. pl. 12. Triu. 2 Anne B. R. Coggs v. Bernard. 


5 (U. 2) Conſideration of an Aſſumpſit. Good. For- 


„See (U | bearance of * Suit. 
pl. 5. 6. 11. h ; 
15. 17. 24. 
42. 43. 53. 


57.5 I. H E Defendant was indebted to the Plaintiff in 101. for ſo much | | 


len, and in Conſideration that the Plaintiff would nor ſue him 
for the ſaid 101. he promiſed to deliver the Plaintiff 10 Ouarters of Barley 
upon Requeſt. The Plaintiff thew'd that he did not ſue &c. and that 
ſuch a Day he required the Barley, but Defendant did not deliver it. 
ow tor the Plaintiff, See Mo. 685. pl. 947. Hill. 31 Eliz. Hog 

V. Block. 
2 Le. 105. 2. A Difference ariſing between the Plaintiff and the Defendant for the 
pl 183. Profits of certain Lands taken by Defendant's Father in his Life-time, and 
3 the Plaintiff intending to exhibit a Bill in Equity againſt the Defendant, 
S. C. and and a Subpœna being taken out, the Defendant promiſed that in Conſide- 
Judgment ration the Plaintiff would forbear the Suit, and if the Plaintiff could 


was gms prove that the Defendant's. Father had taken the Profits &c. he would pay 
Agalnit 


Plaintiff. 


* 


ſit, it being grounded on an unjuſt Suit ; tor the Plaintiff did not allege that 
the Father held the Land by Leaſe or otherwiſe, nor was the Defendant either 
Heir or Executor, or Adminiſtrator, and ſo there was no Colour of Reaſon 
to charge him; and if it had been ſoalleg'd, yet no Cauſe to charge him 
for a Perſonal Torr. Cro. E. 206. pl. 43. Mich. 32 & 33 Eliz. C. B. 
IT Tooley v. Windham. & | 

Lat. 151. 3. Plaintiff declared that the Defendant was bound to him in 1001. 
Trin. 2 Car. which he intended to ſue him for, and the Defendant in Conſideration 
8 oo, that the Plaintiff would defer the Payment and not ſue him upon that Bond, 
the Words promiſed that he would him. It was objected that the Conſideration 1s 
(that he not good; for he may forbear, and defer for a Day only &c. But the 


would not Court held it good; for the deferring hall be intended during all the Life f 


= 2 XC.) zhe Obligee ; and that if he ſues him ſooner upon that Bond, an Action on 


waiv'd the the Caſe lies; and that ſo it was ruled in one Barkenham's Caſe. But 
Benefit of if it had been Quod deferret per paululum tempus, it had not been good 
ene may without putting a certain Time. Noy 83. Cowlin v. Cook. 


Promiſe does not take away the Force of it for he may ſue him notwithſtanding, and then the ow 


the ſame ; and adjudg'd this was no good Conſideration for an Aſſump- 


8 


5 


be liable or not. And Judgment for the Plaintiff. 


cordingly.— Sty. 405. Hill, 1654. Roll Ch. J. ſaid that the Words (as Executor) is not an Affir- 


3 


Actions [of Aſſumpſit. 
dant may ſue the Plaintiff upon his Promiſe ; and the Words of not ſuing ſhall be intended for his Lifes 
and cites Bracham's Caſe reſolved CET but per Paululum tempus is an ill Conſideration.— 
Poph. 183. Beben v. Cowling, S. C. and that the Words Non implacitabir ſhall be taken indefinitely 
for Nunquam implacitabit; and therefore Judgment was affirm'd, for otherwiſe the Defendant ſhall 
both take Advantage of this Promiſe and of the Bond alſo ; and here he hath, in a manner, forſaken the 
Benefit of his Bond, and betaken himſelf to the Benefit of this Aſſumpſit. 
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e 


The Defendant, in Conſideration the Plaintiff would relinquiſh a Suit Cro. E. 561. 
which he had againſt a Stranger, promiſed to > $1590 the Plaintiff harmleſs of pl. 18. S. C. 


all Actions concerning ſuch a Leaſe, A judge no good Conſideration, be- ſays Judg- | 


auſe he may afterwards proſecute it again when he pleaſe. Mo. 539. pl. giver ia B. 
1 Trin. - Eliz. B. R. Roſſe v. Moore. | | P *2 * 
Plaintift ; 


but that afterwards it was revers'd in the Exchequer Chamber, becauſe it was no good Conſideration.— 
8. C. cited in rhe Caſe of Dell v. Fereby.—Cro. E. 868. pl. 2. Hill. 44 Eliz. B. R. which was in Aſ- 
ſumpſit, that in Conſideration the Plaintiff <vould ſtay from farther Proſecution of a Suit in N. the Defendant 

romiſed to pay all bis Charges and Expences laid out therein &c. tho' it was objefted, that tho' he did for- 
| ro proſecute he may proſecute when he pleaſe ; and therefore no good Conſideration, But the 
Court held the Conſideration good, eſpecially for the Charges expended, and denied the Law to be ſo in 
the Caſe before cited. Cro. E. 868. pl. 2. Hill. 44 Eliz, B. R. Dell v. Fereby. | 


5. An erroneous Fudgment was had againſt B. and B. in Conſideration that 
A. will forbear to take out Execution thereupon promiſes to pay the Debt at 
ſach a Day certain. It was moved that the Conſideration was not good, 
the Judgment being erroneous ; Er adjornatur, But the Reporter con- 
ceives the Conſideration is good, notwithſtanding the Judgment is erro- 
neous, becauſe it appears not to the Court but that the judgment is good; 
Otherwiſe if the Judgment had been revers'd by Writ of Error before 
the Action brought on the Promiſe ; for there it appears judicially to the 
Court, that it is erroneous. Godb. 349. pl. 444. Trin. 21 Jac. B. R. 
Kite v. Smith. . | 

6. Caſe, for that he and the Defendant diſcour/ing of ſuch a one who died Lev. 161. 
inteflate, and was indebted to the Plaintiff, the Defendant ſaid, Forbear to S. C. the 
ſue me till I come to London, and forbear his Debt, and I will pay it; and © 8 
averr'd that he did forbear. Upon a Demurrer, it was objected that it 8 
did not appear that the Defendant was chargeable for the Debt. But Widow, as 
Hyde and Twiſden held the Declaration good, and all agreed, that if it ſhe was on 
had been (Forbear the Debt) generally, the Action well lay, tho' no Ad- 1 1 
miniſtration was committed, becauſe the Ordinary is liable. Curia ad- and for Pear 


viſare vult. Sid. 242. pl. 4. Paſch. 1) Car. 2. B. R. Quick v. Copleſton. of * 
; reſted ſhe 
made ſuch Promiſe; but it not being ſhewn that ſhe awas Executor or Adminiſtrator, the Forbearance of 
her was agreed by the Court to be no Conſideration ; but the Words ſubſequent ( Forbear till Michaelmas) 
are diftinCt and general, not only to forbear her and all others, and are good Confideratioh whether ſhe 
Keb. 866. pl. 12. Weeks v. Copleſton, 8. C. 


7. Plaintiff ſued a Capias ad Reſpondendum, and after the Return 
thereof the Defendant, in Conſideration the Plaintiff would forbear further 
Proſecution, promiſed to pay &c. The Court held this a good Conſidera- 
tion; and tho? the firſt Return be paſt, yet an Alias may be taken out; 
and Judgment for the Plaintiff, 2 Keb. 200. pl. 33. Paſch. 19 Car. 2. 
B. R. Gurdon v. Crane. | e 
8. Caſe, for that A. was indebted to him, and died Inteſtate, and that he Lev. 222. 
intending to ſue the Defendant ut Adminiftratorem, and giving him Notice ©: 5 
thereo „ be promiſed that if the Plaintiff would forbear to ſue him till he may» 3 4 
ried ſuch a Woman, he would pay him. It was objected in Arreſt of Judy- tion it was 
ment, that it did nor appear by the Declaration that the Defendant was adjudg d for 
liable to be ſued, and fo ill; but the other Juſtices, præter Twiſden, = CR; 
held that Judgment hall nor be arreſted, bur that the Declaration upon = N 
the (Ut) and upon the Notice, is good; and ſo the Plaintiff had Judg- tie. 
2 Niſi &c. Sid. 33). pl. 4. Trin. 19 Car. 2. B. R. Downes v. 2 Keb. 253. 


4 | pl. 31.S. C. 
adjudg'd ac- 


Mance 


4 * 
— 


324 Actions Lof Aſſumpſit.] 
mance that he is ſo, and that ſuch a Caſe was ruled in the Exchequer ; and in the Principal Caſe, Judy. 
ment was given for the Defendant, Niſi &c. Hayward v. Ducket. Te 


In Confi- 9. A. promiſed, in Conſideration B. would forbear to ſue C. that A, 200000 
deration to pay him, without ſaying How long. But Wylde J. ſaid, it had often 
forbear bis n adjudg'd that where it is to torbear, and no Time mention d, it muſt 
2 be intended during his Life; and judgment for the Plaintiff, Freem, 
— for Rep. 66. pl. 79. Mich. 1672. C. B. Anon. 


Per Cur it | . | RY zl . | 
is to forbear generally, and that muſt be intended a Forbearance of all Perſons; but otherwiſe it had 
been if it had been to forbear the Defendant; and tho* the Promiſe was collateral; and no Debt due 
from the Defendant, yet the Promiſe being generally to pay, and not upon Requeſt, the Court held a 
Requeſt not neceſſary. And tho' the Plaintiff did not aver that the Defendant was Executor or Admi- 
niſtrator to the Perſon that was the Debtor, and died before the Promiſe, nor that any Goods came to 
the Defendant's Hands, and ſo did not appear to be chargeable, yet the Court held the Conſideration - 
good enough for the Reaſons before-mentioned. Freem. Rep. 439. pl. 595. Mich. 1676. Anon. 


10, E. brought Action againſt G. * Monies due, whereupon H. pro- 
miſed E. that if he would forbear to ſue G. for the ſaid Debt, G. hhould 

not leave the Kingdom without paying the Plaintiſ's Debt. It was argued 
that this was not a Promiſe to pay the Debt in Default of the Principal, 
which is the Caſe provided againſt by the Statute, but a Collateral Pro- 
miſe on a Conſideration ariſing between the Plaintiff and the Defendant; 
For it is not brought for the Debt of G. but for the Damages ſuſtain'd, 
by H. the Defendant's ſuffering G. to leave the Kingdom without pay- 
ing the Debt; and the Conſideration is that the Plaintiff waiv'd his 
Action againſt G. and conſequently the Coſts thereof. The Court held 
that if there is no certain Time of Forbearance, the Party is to forbear 
for ever; and inclin*d that there was a new Conſideration, ſo that it was 
not for the Debt of G. and conſequently not within the Statute of 
Frauds for want of a Note in Writing. Sed adjornatur. Gibb. 202. pl. 
15. Hill. 4 Geo. 2. B. R. Elkins v. Heart. | 


See (U) pl. (U. 3) Conſideration of Aſſumpſit. Good, For- 


12. 18. 25, 


26. 28. 30. bearance of * Debt. 

33- 44. 45. 

46. 4). 

Mo. 685. pl. x. F Onſideration that the Plaintiff would permit the Defendant to take 
946. Molt out Letters of Adminiſtration to her Husband, and give her further 
Ned 1 Day for the Payment, promiſed to pay &c. was held not good. Le. 240. 


Judgment pl. 323. Mich. 32 & 33 Eliz. in Error in the Exchequer, Filcocks v. 

on Nil dicit. Holt. | 

The Confi- a | | | | 

deration was held inſufficient, it not appearing that the Plaintiff had Adminiſtration committed to him 

before, or had enter d any Caveat, or done any Act to hinder the Wife's adminiftring ; and as to the 

giving a further Day, the Defendant was not his Debtor at the Time, and ſo the Confideration inſuf- 
ient, and Judgment reverſed. | | 


ww” 8 for that the Defendant was poſſeſs'd of divers Goods of the 
Plaintiff*s, and in Confederation the Plaintiff would forbear the Goods, the 
Defendant promiſed to deliver them within 6 Months. It was moved that 
there was no Conſideration for it is that he ſhould forbear, and doth not 
ſhew for what Time. But the Court held it good enough; it is a ſuft- 
cient Conſideration that he forbore, and when rhe Detendant ſaid he 
would deliver them within 6 Months, therein is imply'd that the other 
ſhould forbear 6 Months. Adjudg'd tor the Plaintiff. Cro. E. 38). pl. 
10. Paſch. 37 Eliz. B. R. May v. Alvares. 
1. Aſſumpſit, 


—— A. 
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3. Aſſumpſit, that the Teſgator was indebted to the Plaintiff upon Obliga- 
tion of 20 l. and the Deſendant having Aſſets, in Conſideration Ouod daret 
diem ſolutionis pro uno anno, promiſed he would pay it. It was holden a 

ood Conſideration, and the Words ſhall be conſtru'd as deterring Day 
of Payment, and upon the Plaintiff's Promiſe to deliver the Bond to the 
Defendant. The Plaintiff had Judgment. Cro. E. 643. pl. 47. Mich. 
40 & 41 Eliz. C. B. Chambers v. Leverſage. | 

A and B. were bound jointly and ſeverally to C. afterwards C. releaſed 

70 A. In Diſcourſe between B. and C. as to this Debt, B. zn Con/adera- 
tion that C. would forbear him the Payment of the Money due on the ſaid 
Bond till ſuch a Day, promiſed to pay ut &c. This is no Conſideration; 
for the Debt is intirely diſcharged. Per tor. Cur. ( Bankes Ch. ]. 
being abſent.) Mar. 202. pl. 243. Paſch. 18 Car. C. B. Hammond v. 
Kol. - - | 
F. A General Forbearance is a good Conſideration, be the Party liable 
or not. Cited per Cur. Lev. 161. as adjudg'd in the Caſe of Heriot v. 
Hinton. 

6, In Aſſumpſit, the Plaintiff declared that in Conſideration he would Keb. 114. pt. 
forbear till he or [and] they could ſend to Liverpool, the Detendant promiſed 17. Tricker 
ro pay, and that he did forbear &c. The Court ſaid that Forbearance 8 2 4 1. 
generally, or for a Convenient Time is a good Conſideration but * ali- He and) 
quo tempore, or paululum tempus, is not; but becauſe the Confidera- they. 
tion was to forbear 2⁰ he or they ſhould ſend &c. and the Plaintiff de- Ibid. 180. pl, 
clared, that he did forbear 741} they (omitting till he or [and] they) did . i 8 
ſend; and for that Cauſe the Judgment was arreſted. Sid. 49. pl. 3. Mich. ter cos. 


13 Car. 2. B. R. Tricket v. Mandlee, junctive 

Words muſt 
not be disjoin'd to be made He (or) they.———Ibid. 193. pl. 178. S. C. ſays the Court conceived the 
Averment well enongh, Forſter abſente, and Judgment for the Plaintiff. 

* But where the Conſideration was that the Plaintiff would forbear him Pro aliquo parvo tempore, 
viz. for a Fortnight or thereabouts, he promited to pay &c. This Conſideration is good by Reaſon of the 
Viz, for a time certain, and averring that he forbore for that time and longer; Foe without ſuch Viz, 
it would not be good. And Judgment for the Plaintiff, Bulſt. 41. Mich. 8 Jac. Baker v. Jacob. 


(U. 4) Conſideration of Aſſumpſit. Good. Promiſe 


of one Perſon * for the Debt of ' another. 4 
| | | 57. 52. 60. 
And ſee Tit. 


I. T HE Defendant promiſed the Plaintiff that if he would accept the Parol. 
Defendant for his Pay-maſter for a Debt due to the Plaintiff by a 

Stranger, and would forvear the Defendant 6 Months, he would pay the 
Debt; but adjudg'd no Conſideration becauſe the Plaintiff might ſue the 
Stranger notwithitanding, and therefore is at ao Prejudice. Hardr. 73. 
Arg. cites Hill. 1650, B. R. Lee v. Newcombe. 

2. B. being indebted to A. in 201. the Plaintiff wrote a Letter to C. Vent. 9. 
the Defendant to pay it. C. upon reading the Letter, ſaid to A. that 8. C. and 
* it he world accept him for his Debtor he would pay him in a Fortnight. og Lrfeggy 
It was moved in Arreſt that it 'was not ſhewn that C. was indebred dant, * 
to B. nor that A. would forbear the ſaid 201. for the Fortnight, or that View of the 
he would forbear to ſue B. And Judgment was arreſted. Sid. 396. pl. Note, in 
3. Hill. 20 & 21 Car. 2. B. R. Clipſam v. Morris. 1 


tion that 

N - | | the Plaintiff 

would accept of his Promiſe for the Money, and tay a Fortnight for the ſame, he promiſed to pay ; and 

that the Opinion of the Court was againſt the Plaintiff ; but there ir is ſaid, that if it had been in Con- 

ſideration that the Plaintiff could accept of the Fam his Debtor, that might have been good, be- 
4 cauſe. 


Action. 
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—— ———— — wo — | | | . "EA 
cauſe that is an implied Diſcharge of the other, whom if he had ſued, the Defendant might have hag an 
- Lev. 248. S. C. all the Court held it no Conſideration, and gave Judgment for the De. 
fendant —S. C. cited by Hale Ch. J. Vent. 154. and ſaid to be good Law); for there it did not ap- 


pear that the Detendant was at all indebted to him that ſent the Note. 
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2 Keb. 543. 3. M. was indebted to A. in 2001. and having an Annuity out of the 

pl. 6. oy L. Lands of C. the Deſendant, he agreed that C. thould pay fo much Mo. 

ah r ney to A. the Plaintiff, and C. promiſed to pay the fame. The Court held 

the Defen- that this is no Conſideration. Mod. 12. pl. 35. Mich. 21 Car: 2. B. R. 
dant. Abbot v. Moore. | | | 3 | 

| The Detendant's Son being indebted to the Plaintiff, the Defendant 

in an that the Plaintiff, at the Special Inſtance of the Defen- 

dant, would forbear to arreft his Son till after the 23d Oct. promiſed to pay 

on or before that Day, is a good Conſideration ; For the Detendant has to 

the laſt Inftant of the 23d Oct. to pay the Money, and the next Inſtant 

for Forbearance, the Plaintiff has perform'd his Part; for he is not 

bound to forbear but only one Inſtant after the 23d Oct. And fo the Ac- 


tion is well enough. Ld. Raym. Rep. 357, 358. Mich. 10 W. 3. Waters 


v. Glaſſop. | 
See Tit. Collateral. Tit. Parol. 
nb (U. 5) Conſideration of Aſſumpſit. Good. By 
21) Executor or Adminiſtrator. 
I. HE Defendant in Conſideration that he was Natural Son and 


Aaminiftrator to the Inteflate, and that the Goods of his Father had 
come to his Hands, promiſed to pay the Debt to the Plaintiſf. It was found 
that no Goods came to the Detendant's Hands; And ic was held that his 
being Adminiſtrator and Son of rhe Inteſtate, was no Conſjderation to 
maintain the Action. Le. 94. Hill. 30 Eliz. in pl. 12. cites it as ad- 
judg'd in B. R. Hudſon's Cale. 

Yelv. 184 * 2. Aſſumpſit, for that A. made his Will, and thereby bequeath'd a 
S. 8 70 Legacy of 7 1. to the Plaintiff, and made his Wife Executrix, who aſter- 
Ju "5 th. Wards married the Defendant, and had Goods of the Teſtator's in his 

laintif; Hands, and in Con/ideration the Plaintiff would forbear to ſue for the Legacy 
for by the he promiſed to pay it, which he had not done. The Defendant pleaded 
5 da that his Wife died before the Promiſe made to the Plaintiff; and holden 
Defendane a good Plea; for the Wife being dead he was not chargeable with the 
has ory Legacy; and tho' it was alleg'd that he has Goods in his Hands, yer it 
naked Cuſtody it is not ſhewn How, and he 1s thereby liable to the Executor or Admi- 


of the Goods, niſtrator for chem. Cro. J. 257. pl. 16. Mich. 8 Jac. B. R. Smith v. 


Employment ohns. 

or Conver- . | | : 
fion of them to his own Uſe after her Death, he is not chargeable either in the Ecclefiaſtical Court, 
or at Common Law.——Ow. 133. S. C. adjudg'd for the Defendant.— Bulſt. 44. S. C. adjudg'd for 


the Defendant. | 


3. J. S. being poſſeſs d of Goods, made his Will, and the Plaintiff his 
Executor. The Defendant, in Conſideration that the Plaintiff” would 2 
bear to join in the Probate of the Teftament, and would releaſe Totalem Ext- 
cutionem of the Will, promiſed Sc. It was moved that one Executor re- 
linquiſhing to another is no Benefit, but a Truſt, and fo no good Conl- 
deration. Fleming Ch. J. and Williams J held that Totalem Execu- 
tionem was all one as Totaliter. And per tot. Cur. This is a Sp Cor- 
ſideration; 


4 — 
e 


ought to enure by way of Trant 77 the Rever/ion ; and if a 


— 


uns - 
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ſideration; 1 2 for the Plaintiſſ. Bulſt. 185. Paſch. 10 Jac. 
Wemfſtone v. We. 1 4 | 

4. A Surety paid the Money, and the Principal being dead, his Executor Lev. 51. 
promiſed the Surety, if he would forbear to ſue for ſuch a Time, to pay the —_ "MR 
Money. It was moved in Arreſt of 28 that this Conſideration is S. G. aq.” 
void; but per Curiam, the Action well lies againſt the Executor, becauſe judg'd for 
he was liable in Equity. Sid. 89. pl. J. Mich. 14 Car. 2. Scott v. 1 


Stevens. | | 4 Keb = 
pl. 29. S. C. and per Cur, this is good Cauſe of Suit. Sed adjornatur. | 


But ſee the Statute 29 Car. 2. cap. 3. S. 4. at Tit. Executors.——And 
ſee Tit. Parol a) TE 


— — 


(U. 6) Conſideration of Aſſumpſit. Good. Relating 1 v. 


to Marriage and Portions. n 
Frauds.— 
| See Tit. Mar- 
1. JNLaiatiff brought an Action upon a Promiſe, that if He married M. 4 rg 


with rhe Aſſent of her Father, the Defendant would give him 201. | 
Adjudg'd a good Conſideration by the Court. Het. 50. Mich, 3 Car. 
C. B. ſenkins's Cale. | 
2. Diſcharge of a Promiſe of Marriage by a Woman to a Man, is a good 
Fon pms Raym. 400. cites Mich. 1661. The Caſe of Baker v. 
Smith. | 
3. Aſſumpfit to a Woman, That in Conſideration you will forbear to mar- 


255 J Tears, Iwill marry you. Freem. Rep. 66. pl. 78. Mich. 1672. 


cher cited it as adjudg'd in C. B. in a Hertfordſhire Cauſe ; and the 
Court agreed to it. 


(U. 7) Conſideration of Aſſumpſit. Good. As to ana pl. 


granting, releaſing &c. Intereſts in Lands &c. 232 


See Tit, Pa- 


; 1 Law will not give ſuch Conſtruction to the Words of a Pro- 83 | 


mile, Contract, or Aſſumpſit, but that all the Words ought to 
be wholly reſpected according to the Letter; as where the Promiſe was 
that in Confederation that the Plaintiff” ſhould leaſe to the Defendant for Life, 
babendum after the Death of A. which cannot be good by way 125 but 
6 eaſe be ſo 
made, the Leaſe ſhall be in Poſſeſſion according to the Premiſſes, ſo as 
becauſe no Leaſe can be made according to the Words of the Conſidera- 
tion, no Supply thereof ſhall be by any favourable Conſtruction ; and ſo 
it was adjudg'd. Le. 275. 276. pl. 372. Paſch. 26 Eliz. B. R. Curriton 
v. Godbury. BY | | | 
2. S. being very ſick, and having ſeveral Children Infants, B. in (un- 
fidrration that S. after his Death would commit the Education of bis Children, 
and the Diſpoſition of his Goods, jor their Education, during their Minority, 
to him, promiſed S. to procure certain cuſtomary Lands to be aſſured to one of | 
his Children, Whereupon S. appoints B. Overſeer of his Will, and that 
his Goods ſhould be under his Diſpotition. S. dies, and thereby the 
Goods of 8. to ſuch Value came to B.'s Hands, to his great Profit. B. 
does not procure fuch Lands to be aſſured. Exception was taken in Ar- 


reſt 
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Actions [of Aflumplit.] 
reſt ot Judgment, that here is no ſufficient Conſideration; and the Court 
awarded that Querens nil capiat per Billam. 3 Le. 88. pl. 127, Mich, 
26 Eliz. B. R. Smith v. Smith, . - | 
3. Aſſumpſit, in Conſideration the Plaintiff, at the Requeſt of the 
Detendant, would yield up all his Interęſt in ſuch a Cloſe to H. B. the De- 
fendant promiſed to pay the ſaid Plaintiff yol. and alleg d that he did 
deliver the Deed, containing a Leaſe of the Cloſe to one W. J. to deliver 
ſimul cum toto Statu ſuo, to the ſaid H. B. and that the ſaid W. ]. for 
the Plaintiff, and by his Appointment, deliver'd and ſurrender'd &c. 
and H. B. accepted it, and tore off the Seal. Adjudg'd that this was 
not a good Conſideration, becauſe it was no good Surrender of his In- 
tereſt ; for it was by Word only, and not by Deed. Cro. E. 48 J. pl. 4. Mich. 
38 & 39 Eliz. B. R. Sleigh v. Bateman. | 
In Conſideration the Plaintiff would not join with his Uncle in the 
Defence of a Suit, the Detendant promiſed to give him 101, This is no 
good Conſideration, unleſs he /hews a Pretence of ſome Intereſt in the Land, 
or that he was Heir to his Uncle, 1o as it might probably be an Advantage 
to him, that the Land ſhould not be recover'd by the Defendant ;. but ag 
it is, it is all one as if he had ſaid it to a Stranger. Judgment againſt 5 
the Plaintifl. Freem. Rep. 21. pl. 25. Mich. 1671. C. B. Rutters MY 
Caſe. | 
Ld. Raym. F. A Releaſe of an Equity of Redemption, is a good and valuable Con- 
*. = ſideration for an Aſſumpſit; per Holt Ch. J. Comyns's Rep. 99. Paſch. 
dg” 1f 13 W. 3. B. R. in Cafe of Thorpe v. Thorpe. fy 
the Plaintif,——12 Mod. 445. S. C. accordingly. | 


. 


6. A Surrender of a Leaſe at Will Ec. is of a Thing apparently of no 
Value, and therefore makes no Conſideration. Comyns's Rep. 99. Paſch. 
13 W. 3. B. R. in Caſe of Thorpe v. Thorpe. | 
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(U. 8) Conſideration of Aſſumpſit. Good. Deli- 


vering up of Pledges, Securities, &c. 


> "FX Merchants being reciprocally indebred the one to the other, 
agreed betwixt themſelves to deliver all their Bills and Bonds into the 
Hands of S. who promis'd not to deliver them to the Parties till all Accounts 
were ended between them; bur yet he deliver'd them to the one, and the 
other brought his Action; and ir was adjudg'd maintainable, yet there 
was not any Conſideration ; for he had no Benefit by keeping of them, 
nor was it material, for the Action was grounded upon the Promiſe and 
Deceit. Cro. E. 138. in pl. 20. and Le. 186. in pl. 261. cites it as a late 
Caſe, Smith v, Edmonds. | | 
* Cro. E. 2. Plaintiff declared that he had recovered againſt W. 201. in the Count 
218. pl. 5. of S. and had a Lev. fa. to the Bailiff there, to make Execution of the Goods 
_ BR. Of W. and whereas he was ready ſo to do, the Defendant promiſed the Plain- 
Bind v. tiff, that in Conſideration he would deliver the Defendant the [aid Goods, le 
Plain, S. C. within 14 Days after Mic haelmas, would pay the Plaintiff the 201. 
and reſolved of herways re-deliver to the Plaintiff the ſaid Goods, if, in the mean Time, 
G ae beg no other makes Title to them, and proves them to be his own Goods, 

* and averr'd that none made Title to them within that Time] a ſpecial 
for by the * [an made Title ro them within that Time] a ip 
Delivery Verdict found the Recovery and Aſſumpſit, bur further, that before the 
the Deten- Recovery V. was poſſeſs'd of thoſe Goods as his own proper Goods, and by In- 
e ns 8 denture ſold them to R. his Brother for Money, with a Proviſo that V. noi 

withftandin; 


441 
WY 


Fig < 


44 Eliz. B. R. Riches v. Bridges. 


this Promiſe, 
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— ww. 


„ hHandint ſbould have the Poſſeſſion for 4 Tears not jet expired, he to pay to the Uſe of 
= oF a | Sap and that if the ſaid W. at the End of the 4 Ners ſpould re- wry” Fre 8 
pay the ſaid Money, the Sale ſhould be void . and that the ſaid R. made Title has Loſs by 
70 the ſaid Gobas by Virtue of that Sale, this is a good Promiſe, rho* W. his bein 
had only a ſpecial Property in theſe Goods, and tho? they were not liable chargeable 
ro the Execution ; for the Piaintiff having the Poſſeſſion of the Goods, 2 = - 
his Delivery of them to the Detendant 1s a good Conſideration. ANG ad the Con 
Judgment was given for the Plaintiff, Le. 220. pl. 303. Mich. 32 & ſideration is 
33 Eliz. Byne v. Playne. good, eſpe- 

. | a Cially as it 
3s only for the Re- delivery of them, or Payment of ſuch a Sum; and adjudg d for the n and 
Judgment affirm'd.-—Cro. E. 301. pl. 16. S. C. is upon another Point. Mo. 596. pl. 112. Plaine 
v. Bynd, S. C. but S. P. does not appear. | | 


3. Aſſumpſit, for that the Defendant in Con/ideration of ſuch Cloaths The Delivery 
delivered at ſuch a Place, promiſed to pay 81. and in Conſideration of a Debt N 
upon Arrearages of Account, the Defendant being indevted in 18 1. he pro- dant, if they 


miſed to pay it. In Error it was held, that the Conſideration upon the ſe- were the 


cond Atſumpſit was not ſufficient, but for the iſt the Judgment was af. Goods of the 


firm'd, and for the ad revers'd. Cro. E. 537. pl. 1t: Mich. 38 & 39 Plaintiff, or 


: : 3 
Eliz. in the Exchequer Chamber, Grimſton v. Reyner. 4 1 


13 | good Conſi- 
deration for an Aſſumpſit; but if they were the Goods of the Defendant, it was held no Conſideration, 
becauſe he did no more than by Law he was compellable to do. Freem. Rep. 212. pl. 218. Mich. 1676. 
B. B. ſays this Difference was taken by North Ch. J. Nemine Contradicente. 


4. Aſſumpſit for that he was to deliver 20 Combs of Barley to F. F. on Yelv. 4. 
ſuch a Day, and in Con/ideratian he wollld deliver the ſame to the Defendant *: C, and 


before the Day, the Defendant promiſed to deliver it to J. S. at the Day; ad- wed bop 


e - . | adjudg'd in 
judg'd a good Conſideration; but upon Error brought in the Exche- B. R. good 
quer-Chamber, this Judgment was reverſed, Cro. E. 883. pl 19. Paſch. Conſidera- 
tion, becauſe 
| | | the very 
Poſſeſſion of the Corn might be a Credit, and a good Countenance to the Defendant to be eſteem'd a 
rich Man in the Country, as in Caſe of Delivery ot 1000 1. in Money, to deliver again upon Requeſt. 
But note, that this Judgment was revers'd in the Exchequer Chamber.—— Yelv. 50. Mich. 2 Jac. 
B. R. it was faid by Gawdy and the whole Court, that this Reverſal was ill. S. P. as to a Promiſe 
to re · deliver 4 broad Cloaths &c. adjudged no Conſideration. Yelv. 128. Paſch. 6 Jac. B. R. Pickas v. 
Guile. 1 Salk 26. in pl. 12. Holt Ch. J. cited this laſt Caſe of Pickas v. Guile, and ſaid it was 
not Law, and that it was always grumbled at; and cited the Caſe in Cro. J. 667. [pl. 2. Trin. 21 Jac. 
B. R. * Wheatly v. Low] where Money was delivered to pay over Sine Mora, is contrary ; for tho” 
the Party has no Benefit, yet if he takes 1 Truſt upon him he is bound to perform it, —2 Ld, Raym. 
Rep. 920. S. P. Trin. 2 Ann. by Holt Ch. J. Arg. accordingly. 
* Palm, 281, Paſch. 20 Jac. Loe's Caſe, S. C. adjudg'd for the Plaintiff, 


5. It Obligee, after Forfeiture of the Bond, tells the Obligor that if he A. had for- 
pays, part of the Money to A. to whom the Obligee is indebted, he promiſes oe 8 
that the Bond fhall be deliver d up to him; And adjudg'd that Aiſumpſit hi be was 
lies. Palm. 169. cites Mich. 14 Jac. Harvey's Caſe. | indebted to 


the Nefen- 


dant, ard the Defendant, in Conſederaticn the Plaintiff would pay the 3 ſeveral Sums 3 Days after, romiſed 


that he would deliver them to the Plaintiff. The Court were of Opinion that it was no ſufficient Conſide- 
ration. Hutt. 56. Paſch. 1 Car. cites it as reſolved in B. R. Greenwood v. Becket, 


6. Aſſumpſit, the Plaintiff was bound to J. F. in 4od. for the Payment Palm. 28r. 
of 20 J. and the Bond being forfeited, he deliver d 10 l to the Defendant to 1 9 
pay it to F. & in part of Payment, without Delay, in Conſideration where- 8 7 — 
ot the Defendant promiſed & c. but did not pay it. It was moved to be that the 
no Conſideration, it not being alleged that he deliver'd it to the Defen- Action well 
dant upon his Requeſt, and that the accepting it to deliver to another _ ne 
Sine Mora, cannot be any Benefit to the Defendant to charge him with ih 1 82 

But per Cur. his 1 ng and promiſing to deliver it is Plaintif. 

4 4 
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a good Conſideration; And Judgment was for the Plaintiff, and this 


heatley v. Low. | 8 

J. A. obtain d a Judgment, and upon Payment of part of the Money reco. 
ver di promiſed to make a Releaſe of the whole ; And adjudg'd that Aſſumpſit 
lies. Palm. 169. cites Trin. 27 Jac. Winowe v. Reynolds. | 
8. In Conſideration that the Plaintiff” had promiſed to pay the Defendant 
10 J. at a Day, according to the Condition of a Bond, the Defendant pro. 
miſed to deliver the Obligation; and adjudged a good Conſideration. Cited 

dy Harvey J. Hutt. 101. Mich. 4 Car. 

9. The Declaration was that the Defendant, in Conſideration he was 
indebted to the Plaintiff in 201. promiſed to deliver divers Cattle to F. F. to 
the Uſe of the Plaintiff. Per Cur. Here is no Conſideration expreſs'q 


which can relate to the diſcharging the Debt, and fo the Promiſe is but 


Nudum pactum, and the Plaintiff at Liberty to bring his Action for the 
Money. Sty. 330. Trin. 1652. B. R. Godwin v. Batkin. | 


(X) Upon an Aſſumpſit. At what Time it lies. | Be- 


fore all the Days are paſt. | 


I. I FA. promiſes B. that if he will marry his Daughter, he will give 
Goats him 100 1. viz. 50 l. at ſuch a Day, and 50 l. at another Day 
2 yo, After; and becauſe B. was indebted to C. in 100 I. A. at the Rr 
S. C. and'z queſt of B. for the Conſideration aforeſaid, promiſed to pay the Mo 
Juſtices held rep Gecorvingly the ſaid Days to C. and after the Marriage takes 

7 


that the Ac- gÞ and A. does not pay to C. the 50 l. at the firſt Day, B. ſhall 


rion well | havean Action againſt him upon this Promiſe before the ſecond Day. 
ler Þill. 43 Eltz. B. K. between 7aylr and Poon adjudged. | 
udges be- | | 1 55 


ing abſent they would adviſe. 


0 


Cro. E. 807. pl. 8. Taylor v. Foſter, S. C. adjudg d accordingly 
for the Pla intiff; for tho in Debt on Bond, where the intire Debt is to be recovered, the Action lies not till 
the laſt Day, yet it is not ſo in ¶ ſumpſit or Covenant, where Damages only are to be recovered; and tho 
the 100 l. had been to be paid to a Stranger, and not to himſelf, the Action would well lie for the Plain- 
tiff, becauſe the Promiſe was to him. | | | i 


2. If A. in Conſideration that B. had bargain' d and ſold to him cer- 
tain Tuns of Strong Beer, at the Requeſt ot A. promiſes to pay to him 
41. for every Tun ſuper Deliberationem inde of 30 Tun of Strong 
Beer, an Action lies upon this Promiſe for ſo many Tun as he dell 
vers, betore the Delivery of all the 3o Tun. Mich. 12 Jac. in the Ex 
Cure L "xa between Field and Deale avjudged, quod vide 

ich. 12 Jac. | JT | Mot: 
Cro. C. 241. 3+ If. A. in Conſideration chat B. will marry his Daughter, pt0- 
pl. 1. S. C. miles to pay him 20 J. viz. 10 I. at Michaelmas, and 101: ar Lady-day 
adjudg'd nc. after, and after B. takes the Daughter of A. to his ile, and 9. 
dor hefa Does not pay the 10 l. at Vichaelinas ; tho this be in Nature of a 
would have Debt, for which B. may have an Action of Debt, yet B. may haye at 
been other- Action upon the Cale upon this Prone, for che Non- payment of the 
wiſe, it an firſt 10 l. before Lady-day is come; fr this is alleged in the Declars- 
22 tion as an exprefs Promiſe, and in Law [they are as] two ſeveral 
| beenbrought Promiles. Dill. 7 Car. B. N. between Miles and Milles adjudged, 
for it, the thts being moved in Arreſt of Judgment, and tho' Damages — 

8 ö . 


2 


| ee affirm'd in Error. Cro. J. 667. pl. 2. Trin. 21 Jac. B. R. 
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the ſecond 10 l. | 


Action ſur le Caſe, pl. tog. cites it as agreed Trin. 5 Mar. that it is in Nature of a Cove 
Man aſſumes to pay 50 Quarters of Malt in 5 Years, every Year 10 Quarters, an Aſſumpſit lies if he fails 


Judgment affirmed accordingly. Intratur Hill, 22 Car. 
lies after the firſt Year, 


to pay 201. yearly, at ſuch and ſuch a Too. 


Eunt's Caſe, alias, Hunt v. Torney, 8 


5 Actions [of Aflumphit.] 331 
given to 20 l. for it does not appear that it was given in reſpect of gil being 
| intire. — 


S. P. Br. 
nant. If a 


of Payment of any of taem, and he ſhall recover 828 for All that is Arrear, and for all the 


Reſidue of the 5 Years; P er Jones and Berkley J. but — doubted. Cro. C. 350. Hill. 9 Car. 
B. R. in pl. 13.——8. P. cited Per Cur. 4 Rep. 94. between Peck and Redman, 2 & 3 P. & M. 
Dyer 113. as adjudg'd, that Action on the Caſe lies, tho* Debt does not before 

and that otherwiſe it would be againſt the Bargain and Intent of the Parties; for 
nually for his necęſſary Uſe.— D. 113. a. pl. S5. S. C. and S. P. admitted, 


all the Days are paſt; 
Peck provided it an- 
but no Judgment ap- 


. | 
** Aſſumpſit &c. in Conſideration of a Marriage had betæveen the Plaintiff's Son and the Defendant's Daugh- 
ter, be promiſed to pay to the Plaintiff goo Marks, in 7 Tears next following, at certain Feaſts, by equal Por- 
tions, It was mov'd in Arreſt, that it appeared that one of the ; Years was to come when the Action 
was brought, and ſo he had no Cauſe of Action for alt the Money promiſed ; and therefore the Court 


abated the Writ. Bendl. 57. pl. 93. Trin. 4 & 5 P. & M. Joſcelin v. Skelton.—— — Kelw. 208. b. 


209. a. pl 8. [10] S. C. in totidem Verbis. | 


3 Le. 4. pl. 11. S. C. intotidem Verbis. Mo. 1:. 
pl. 51. S. C accordingly. 


Cro E. 118. pl. 5. Rhodes J. cited S. C. as adjudg'd, that at the End gf 


every Yeara ſeveral Action lies for the Proportion. 


Where G. in Conſideration of a Marriage of his Daughter with the Son of J. S. promiſed to give 7001. 
and to pay 100 l. a Year every Year until all the Sum be paid; it was held clearly in this Court, that a ſeve- 
ral Action might be brought of every 100 | but becauſe the Action was brought for all the 500 1. be- 
fore the 7 Years were out Judgment was given againſt him; for if a Man be bound in a Bond of, 1001. 


to pay 20 |. for ſo many Years, he ſhall not have an Action of Debt until the laſt Year expired. Ow. 
pray ts by Rhodes as 3o Eliz. Gaſcoign's Caſe. | pire W. 


4. In an Action upon the Caſe, if the Plaintiff declares that the 
26th of Map 1629. at the City of Exeter, in Conſideration that the 
Plaintiff had ſold to the Oetendant lex Pecias panni nigri, Anglice fit 


Pieces of black Grogram, the Detendant promiſed to pay to him 47 8. 
tor every Piece, amounting in the whole to 14 l. 2 8. ad Ferias Pen- 


tecoſtes, Anglice vocat. Whitſontide-Fair chen next following, and 
the Action is brought long after Wyttlantide, and avers that the 
Detendant had not yet patd it, but does not aver that Whitſontide- 


Fair is not come; und therefore, atter a Verdict upon Mon Aſumpſit 


pleaded, and Judgment in the City Court, it was revers'd in B. R. 

Dill Car. between 2 r and Lee. Intratur Paſch. ) Car. B. R. 

| + 1 5 8 | 4 RE 5 | 

S. If A. promiſes B. for a certain Conſideration #c. to pay * to RAL 
B. 151. yearly, and every Bear, during the Term of 4 Years then Ne 
next enſuing, if J. S. a certaio Meſſuage in D. ſhould fo long have and WY >of 
occupy, If J. S. occupies the Meſſuage tor one or two Years of the faid * 
four Bears, B. may have an Action upon the Caſe for the ſaid ſeve⸗ tion being 
ral 15 1, due tor them before the End of the other two Fears; and cif J. S. 6 
tho he does not occupy it for the laſt two Bears, yet an Action lies !"s noc) | 
for the firſt two Bears ; for this is ro be paid yearly, and every Year; for tles 
and therefore the Limitation, it fo long he occuptes it, refers to every Plaintiff, 
Year, and not intirely to the four Bear. Trin. 23 Car. B. B. be- tho' it was 
tween Freer and Prentice udjudged, in a Writ of Crror upon oy ___— 
Judgment given in B. this being allign u for Error, and the fic 116 fo. 
long ; for 


| | the Action 
the Word (Si) being a Limitation ſubſe quent. $0 where, in Cnſideration 
the Plaintiff promiſed the Defendant that ke ſhould enjoy ſuch Lands 1 — ſuch a Day for 5 Years, 1% promiſed 
a The Defendant occupied the Lamd for a Year au an balf, and 
rought A ion for 30 I. It was moved that the Promiſe and Conſideration was intire; and therefore, 
without averring that the Defendant had enjoyed the Lard 5 Years Action does not lie. But adjudg*'d 
per tot. Cur. for the Plaintiff; for the Promiſe being that 20 J. ſhall be paid forevery Year, ſeveral 
Actions lie for every Day of Payment; bat if it had been that he ſhould enjoy for 5 Years, and in Conſi- 
deration thereof ſhould pay 100 J. in 5 Wears, viz. 20 l. a Year, Action lies not till all the Term is expircd. 
Cro.E. 118. pl. 5. Mich. 30 & 31 Eliz. B. R. Hunt v. Sone — 2 Le. 107. pl. 137. Bill. 29 Eliz. 
S B. the S. C adjudg'd for the Plaintiff 4 Le. 13. pl. 40. S C. in totidem Verbis ——Ow. 42. 
C. adjudged for :e Plaintift. a — 


6. Ic 


332 Actions [of Aſſumpſit.! 
6. It was agreed in C. B. that if a Man, for Marriage of his Dang brer 
promiſes to pay 20 l. at Eaſter for 4 Tears, and fails 2 Tears, the Plaintiff 


may have Action upon the Caſe upon the Aſſumpſit, for the Non- payment 


of the 2 Years, tho? the other 2 Years are not yet come; for his is in 
Nature of a Covenant: Br. Action fur le Cale, pl. 108. cites Trin. 
. J. A Judgment was had by A. againſt T. an Adminiſtrator, for a Debt 
of the Inteftate. . in Con/ideration that A. would forbear lo take out Exe. 

cation till Octab. Mich. promiſed to pay the ſame at Michaelmas, but did 

not pay it. A. brought Action after Mich. and before Oltab. Mich, All 

the Court held the Conſideration well enough, and that the Suit aſter 

Mich. and before Octabis was ſo too, becauſe the Aſump/it vas not per- 

form d by the Non-payment at Mich. But this was the greateſt Doubt, 

Cro. E. 258. pl. 29. Paſch. 42 Eliz. C. B. Tiſdale's Cafe. | 

2 Roll Rep. 8. Afſumplit, for that the Defendant being indebted to him in 41. pro- 
47. Beck miſed.to pay it by 5 s. per Mont h. The Action was brought within 4 Months 


with v. Pott, 


S. C. ac- After the Promiſe, and ſo before all the Money was due. It was held that 


cordingly.— the Action was well brought before all the Days were paſt ; for the Action 
Jenk. 333. pl. is grounded on a Promiſe, which is broken by every Non- payment, 
58.8 C. ad- according to the Promiſe. Cro. J. 504. pl. 16. Mich. 16 Jac. B. R. 


A NN Beckwith v. Nott. 


Error. | | 
Sid. 57. pl. 9. In Action againſt a Stranger, on Promiſe to pay upon Proof made, 
3 8 may be brought before Proof made, and rhe Proof on the Trial will be 

Len cingly_. ſafficient. | Raym. 32. Mich. 13 Car. 2. B. R. Traverſe v. Meeres. 

So where Foy | | | 

the Words were, in Conſideration you will prove that I have beaten your Son, Iwill pay you 51. Action lies 
before any Proof made; and if he proves it in the Action he ſhall recover, cited Sid. 57. pl. 25. as ad- 

Judgd 15 Jac. in Grinden's Caſe. —S, FP. Palm. 160. Hill. 18 Jac. by Dodderidge and Chamberlaine 
J. clearly. But otherwiſe if he had ſaid, that after you have proved that I ſtruc him, then I do aſſume to 

pay you 5 J. | | | 


10. If a Man agrees to pay ſuch a Sum at 3 ſeveral Days, here he 
may not declare for this Sum till the Days are paſt ; but when the Days 
ale paſt, a General Indebitatus Aſſumꝑſit lies; per Holt Ch. J. Skin. 326. 
pl. 4. Mich. 4 W. & M. in B. R. Francam v. Foſter. 


n ae — 1 


* — 


(1) What ſhall be a good Aſſumpſit. Where Part of 
the Conſideration 1s not good. 

I 

and the 


Cro. E. 50. 
pl. 1. Mich. 
28 & 2 


9 
Eliz, 8. C. 


1 RR 


r 
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che other Conſideration. 36 Eltz. between Cupbe and Goulding, Ad- but 8, 7 
ND. | Cited Dill. 42 Eltz. B. R. ; | does not ap- 


| Pp 1 Y 8 Pear. 
Le. 296. pl. 405. Mich. 28 & 29 Eliz. S. C. but nothing mention'd there of the Conkdoration of a 
Surrender and 10s. But Coke, in his Argument for the Plaintiff, ſaid that where 2 or many Conſide- 
rations are put in the Declaration, tho' ſome are void; yet if one be good the Action well lies, and 
Damages ſhall be tax d accordingiy. 2 Le. 7 1. pl: 96. Golding's Caſe, S. C. & S. P. per Coke, 


Arg 
3. Where givers Conſiderations are alleg d by the Plaintiff in Afſump-S. P. Cro. ]. 
fir, and ſome are frivolous and void, yet if any of them are good the 727: pl. 19. 
Plaintiff ſhall recover; per Cur. and Judgment accordingly. Cro. E. Trin 4 lac. 


149. pl. 20. Mich. 31 & 32 Eliz. B. R. Bradburne v. Bradburne. e, 
4. If Part of a Conſideration is good, it ſuffices. Cro. E. 759. Paſch. 42 Criſp . 
Eliz. C. B. in pl. 3. ws Gamiel. 


— 
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(Z) Who ſhall have the Action. | And Pleadings.] 


1. TF A. in Conſideration that B. has truſted him fot his Diet, pro- Roll. Rep. 
miſes to pay 10 l. at d Day, tho he does not mention to whom he 58. pl. 38. 

promiſes to pay it, yet this thail be intended to be to B. who hays. © and 

truſted him. Trin. 12 Jac. B. N. between Chappell and Mood ham, 1 

in Camera Scaccarit, adjudg'd ; and that ſuch a Declaration is tor Cu- 

good. Contra Palch. 3 Jac, B. R. between t @0/a/72izh and Preſton, f (J. b) pl. 

per Curtam. | LOS Other 

| 8. P. (2. b) pl. 3. S. C. but not S. P. 


2. Tf a Communication be between the Father of A. and B. for a See (M)pl. 


Marriage between A. and the Daughter of B. ann B. affirms and pub⸗ Sos -" Fm 


liches to the Father of A. chat he would give to any one who ſhould there. 
marry his ſaid Daughter with his Aſſent 100 1. and after A. marries the 
ſaid Daughter, pet he ſhall have no Action upon this Aﬀſumpſit, be- 
cauſe B. did not mention to whom he made the Promiſe. Trin. 3 Jac. 
B. B. between Weeke and Yola, per Curtam, 
3. Ik a Pan promiſes to J. S. to pay his — 2 ol. at her Mar- Such Pro- 
riage; ſhe marries; ſhe and her Husband ſhall not have any Action I — 7 
upon this Promile, but the Father. Palch. 5 Jac. B. R. between After-Huſ- 
Archdale and Barnard, adjudg'd. 7 ＋ Fa- 

| | © ky 5 ther to pa 
him 101. and the Husband brought the Action, and it was agreed by Richardſon and Velverton, tte 
contradicente, that the Action well lies for the ſame ; and the Party to whom the Benefit of the Promiſe 
accrues may bring the Action. Hett. 30. Trin. 3 Car, C. B. Provender v. Wood. 


4. If C. is indebted to A. and D. is indebted to N. in 20 l. and C. 
at the Requeſt of D. pays the 20 l. for him to N. and appoints D. to pay 
ſo much over to A. for him, and D. in Conſideration of the Premiſſes, 
promiſes to pay the 201. to A. A. Cannot have an Action upon the Caſe 
upon this ]Promile againſt D. For he ts a Stranger thereto, and there 
is no Conlideration for any Aſſumpſit to him. Trin. 4 Jac, B. N. 
between Ricly and Dennet, adjudg'D. | | | 
5 Ik A. and B. are bound in an Obligation to pay to C. 201.'® when RSA? 
he comes to the Age of 21, and after A. makes B. his Executor, and 1 
dies, and B. having Aſſets afſigns them ro D. and in Conſideration of 
this Allignment D. promiſes ro C, to pay to him the 201. when he 
— rlłeomes 
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comes to the Age.of 21; C. when he comes to the Age of 21, ſai! 

have an Action upon the Cale upon this Promiſe againſt D. though 

no Conſideration comes from C. For if a Man delivers Money to 

J. S. to pay over to B. in Satisfaction ot a Debt due to him, this rdiſes 

a Debt tu B. and cannot be revoked, and ſo here. Palch. 1649. 
detween Disborn and Denaby, àdjudg d; this being moved in Arreſt. 
ok Judgment after Verdict upon Non⸗Aſlumpſit for the Plaintiff, 
Jntratur Hill. 24 Car. Rot. 1010. g 
* See Tit. 6. Upon a Communication of Marriage between the Daughter of A. 
S. dl. 25 and the Son of B. A. promiſes B. inConſideratton that B. will aflue 
Playfic 4 77 o J. a Year to his Son, and alſo convey a Jointure to the Daughter of 
Collard, A that chen A. will give to the Son of B. with his Daughter 100 l. 
S. C. but in Marriage; in this Cale the Father, to whom the Aſſumpſit-was 
dec 1715 made, ſhall have the Action, and not the Son. Mich. 22 Car. B. B. 
Agreement between Bayjeld and Collard, adjudg'D; this being moved in Arreſt 
after Mar- of Judgment, where the Caſe Was the ſame in Eitect With this. | In⸗ | 
riage All. tratur Trin. 22 Car, Rot. 673. Norf. where the Promiſe was made 
1. Baheld alter Marriage, tor a further Provition of Maintenance, that the Fa- 


ow wr] ther ſhould give 50 l. to the Husband, and the other ſhould pay to the 


and the Son Wife 1001. after the Oeath of her Husband, if he died in the Life of 
of B. died, Hig Wife, and the Action was brought by the Adminiſtrator of the 
ad Aftump- Father of the ite after the Death of her Husband, living the wie. 
brought by Contra Mich. 40, 41 Eltz. B. B. between i Hawes and Levett, per 
the Admi- Clixiam. But there a Judgment ts cited to the contrary. 


niſtrator of * F | 
A. and held that the Action Jay for the Adminiſtrator ; and agreed alſo that it might have been brought 
by the Daughter. Sty. 6. Anon. S. P. and ſeems to be S. C. adjudg'd accordingly.——S. C. cited 
Arg. Hard. 42. 1 | ; | as = 
Where the intended Husband, in Conſideration of a Marriage with the 8 of 0. G. proniſs Il 
Js _ 


F. G."to make a Jointure on bis Daughter, there as well the Daughter as the Father may bring the Ac- 
tion; ag Bramptton Ch. J. Mar. 73. Mich. 15 Car. in pl. 110. | ; 

+ Mo. 550. pl. 740. Lever v. Leys, S. C. Popham and Fenner held that the Son ſhould have the 
Action; but Clench e contra, abſente Gawdy,——Cro, E. 619. pl. 8. Levet v. Hawes, S. C. adjornatur, 
——TIbid 652. pl. 11. S. C. adjornatur ; but ſays that it was afterwards adjudg'd for the Defendant, — 
S. C. cited Cro. E. $49. in pl. 3. ſays it was adjudg'd that the Action brought by the Father for Non- 
payment of the Money to the Son, was adjudg'd not to be maintainable.— Het. 176. S. C. by the Name 
of Hadves v. Levit, but not adjudg'd. | WE | , 


Soif A. co- . JF A. delivers 201. to B. and in Conſideration thereof B. aſſumes 
8 17 and promiſes to A. to cauſe and procure J. S. to ay the ſaid Sum of 
a 20l. to J. D. a Stranger, upon a certain * 7 if J. S. does not pay the 


Stranger : | : 
ſhall pay 1 fad Money to J. O. A. who deliver'd the Money, ſhall have an Ic: 
D. «Stran- don Upon the Caſe againſt B. upon this Promiſe. Pally 11 Car, 
Remedy B. B. between O/mond and Calin, adjudg'd upon a Oemurrer; 
to come al Ut this was not moved. Intratur Hitt, 11 Car. Rot. 348. | 
but the Covenantee ſhall have the Action of Covenant for Non-payment ; per Coke Ch. J. Roll Rep. 
197. pl. 38. Paſch. 13 Jac. B. R. in Caſe of Quick & Harris v. Ludborough. . # 
But where a Man e 4 to one to make Satisfaction of all Debts which he oxved to ancther, who was 
then abſent, he to hom the Satistaction was to be made brought, the Action on the Caſe, and good. 
Het. 177. cites 43 & 44 Eliz. Rixon v. Horton. 1 Mr 
But where Wages there due to A. from the Eaſt-India Company, he orders B. to receive the Aline, and 
ay it to C. to whom be is indebted ; C. brings an Indebitatus Aſp againſt B. At the Trial at Guild- 
11, Holt Ch. J. ſaid that the Action could not be maintain'd by C. whereupon the Plaintiff was non- 
ſaited. 11 Mod. 241. pl. 16. Trin. 1709. 8 Ann. B. R. Clifford v. Berry. 


8. I A. who is the Uncle of B an Infant, delivers 12 l. to J. S. to 
educate B. the Infant, and in Conſideration thereof J. S. promiſes to 
educate B. and Alſo at his full Age to pay co htm, biz. B. the ſaid 12 
B. when he comes to his full Age, may haue an Action. upon the Calf 
againſt J. S, for the 121. if he does not pay it accorving to his fag 


9 


1 
" 


* — 


— — 
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miſe; for the uſe of the Money in the mean time was the Conſj- 
deration of the Education, and the Money was to be pald to B. 
Paſch. 13 Car. B. R. between O/4bam and Bateman, àdjudg'd, per 
Curiam; this being moved in Arreſt of Judgment, 

9. Ik in an Action upon the Cale by A. and B. againſt C. it be $y. 156. 
recited in the Declaration, that whereas certain particular Cattle be- 3 1649. 
longing to A. and other particular Cattle belonging to B. were taken 1 
away by Perſons un known, and in Conſideration of 10l. given by A. and Roll Ch. J. 
B. ro C. C. aſſumed and promiſed to procure the ſaid Cattle to be re- held the 
ſtored tu A. and B. and becauſe the Cattle were not reffored they 8 
brought this Action; this Action is well brought jointly by A. and che Action 
B. tho' the Cattle which belong' d to A. ought to be reffor'o to him, was well 
and the other Cattle to B. and fo the Thing to be perform'd is ſe- brought; but 
veral, and not joint; yet inaſmuch as the Contract is joint, and the nur. 
Confideration joint, and it is not known how much the one gives, S 0“ 
and how much the other, the Action is well brought jointly. Pill. Ch. J. con- 
1649, between {vans and Raans —— againſt Draper, adjudg' d, rinued of 
this being moved in Arreſt of Judgment. Intratur Trin, 1649. Opinion, 
Bot. 1104. ä | | : 


bur upon a 
SEL. 20s | | Es Caſe cited 
out of Yelverton to the contrary, the Court order'd the Caſe to be brought, and in the mean time they 
would adviſe.— Ibid 203. Vaux v. Draper, S. C. and Roll Ch. J. Nicholas, and Aske held the Con- 


** 


— 


ſideration intire, and not to be divided; but Jerman J. e contra; and Judgmerit for the Plaintiff, 


Niſi &c. 
10. Tf A. be in Execution at the Suit of B. and C. a Stranger comes 8. C. cited 
to the Wife of B. in the Abſence ok B. and promiſes the Wife that if . Godb. 


B. her Husband will diſcharge A. out of Execution, that he will pay 3 


the Debt * at ſuch a Day tu B. if A. does not pay it before; and atter Ry 
B. comes home, and his ite acquaints a with the fatd Aſſump- 3s. pl- 453; 
fit, and he agrees thereto, and thereupon diſcharges A. out of Exe- Ir. Cen 
cution, this is a good Allumpſit, whereupon B. the Hugband may 2 car. B. R. 
have an Action, though the Husband gave no Command or Autho- per Cur. = 
rity before to the Wife ta make the Agreement; for the Agreement 

thereto after is ſuffictent, 27 P. 8. 24. adjudg'd. Taram's Caſe. 

11. If A. appoints B. an Attorney to ſue out a Latitat againſt J. S. af Co. E. 


his Suit tor a Debt due to him by J. S. and to arreſf him, and B. 369. pl. 7. 


accordingly takes out a Latitat, and ſhe ws it to J. S. and his Iment to Hill. 3; 


arreſt him thereupon, upon which J. M. promiſes B. that if he will for- 2 B. R. 
bear ta atreſf J. S. he will pay the Debt at d cextàin time to A. 233 & 
whereupon B. korbears to arreſt him, and after A. agrees thereto, adjudg'd for 
aid brings an Action upon the Caſe againſt J. O. [M.] upon dis the Beten. 
Jromile ; And it ſeems it lies, though the Attorney had no Autho⸗ ns 
rity to take his Promiſe beſore it was made, for the Agreement 


: hs : | fa Promiſe 
thereto after is ſufficient. Contra between * Fur dan and Furdan, AV made to B. 


zudg'd upon a Demurrer. and not to 
| | | himſelf. 


12. Af A. diſcourſes with B. about his Sale of Land to B. aud sce (U) pl. 
after B. aſſumes and promiſes to C. the Wife of A. in Conſideration 19. S. C. 
that ſhe will not hinder the ſaid A. her Husband to levy a Fine to him 
of the ſatd Lands, to pay to C. 10 l. or to give her a Riding: Suit; tf 
the Wife does not hinder the Pusband, but he levies the Fine ac- 
cordingly, the husband and Wife may have an Action upon this 
Prajniſe ; for the Promiſe is laid in the Declaration to be made to 
the Wie, for they may join at the Election of the husband. Palch. 

11 Car, B. B. between Fawcert and Childers, per Cuxiam adjudgeb, 
this being moved in Arreſt of Judgment. 


- * 3 * 
-» 


13. Tf 


N 
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sti. 296. 13. If A. gives Goods to B. of the Value of 80 l. out of which be 
Srarkey v. ſhould. pay to C. 201. if B. Does not pay the 20 l. to C. C. may 
Mill 8 g have an Action upon the Cale againſt B. and declare rhar he was in- 
ſumpfit, for debted to him in 20 J. for Goods of the Value of 80 1. are given to him 
chat one de- by A. out of which he ſhould pay 20 l. to C. for when Goods of the 
liver d 101. Dalue of 80 l. are given to B. by Agreement between him and q, 
a lier ee ere P. te pip wer un C. C. may have an Acton of Oo 

wes fler 20 l. to to pa over to N + may | ; n 0 ebt 
R or Account, or an Action upon the Cale, upon a romiſe for it againſt 
e cis honed in Arreſt of Judgment, Inkratur Tri. 105 . Au 

»t promi this moved in Arreſt o ment. 3 105 1. Abt. 
the Plaintiff Z 5 | 

it u 701. | | POW | ge | | 

rote Ruled that Aſſumpſit does not lie. But Walmſley ſaid, that if the Plaintiff had given a Day for 
Payment of ir, it had been a good Conſideration. Cro. E. 380. pl. 31. Hill. 37 Eliz. C. B. Howiet v. 
Osborn. y 


So where 14 A. fold Land to B. at an Undervalue, afterwards J. S. the Uncle Fl A 


A. promiſed at H. s Requeſt treated with B. for a Re-conveyance to A. and promiſed to 
85 8 give B. 50 J. whereupon B. promiſed to reconvey; J. S. tender'd the 50 l. 


. wil / make at the time appointed, but B. refuſed it. A. brought Action on the Pro- 
unto 4, a miſe, which Clench thought was ill; becauſe the Promiſe was to J. 8. 
Leaſe of ſuch and not to A, But Man wood Ch. B. and Chute, held that it ſhall be i- 
Lands, that rended the Agreement of A. tho* made by J. S. And the Count ſets forth 


5 A. will af- 


ſign the ſame that it was Ad Requiſitionem of A. and order'd Judgment tor the Plain- 
10 B. f Her- tiff, Niſi &c. Sav. 23. pl. 57. Paſch. 24 Eliz. Sadler v. Paine. 

t, if A. | | | | De : 
will not make the Leaſe the Servant ſhall have the Action on the Promiſe, and not B. Arg. 2 Le. 203. 


pl. 255. Cites it as 25 Eliz. Crew's Caſe. 


S.C. cited as 15. In Conſideration of a Marriage between A.*s Son and B.*s Daughter, 
N © A. promiſed to give 100 J. Stock to his Son, and B. promiſed to give 1001. in 
in pl. 1x, Mone. B. paid the Money, bur A. did nor give the Stock. It was ad- 
| Jjudg'd that the Action was maintainable by B. the Daughter's Father. 
Her. 176. cites it as thc Caſe of Cardinal v. Lewis; and the Court faid 
they would ſee that Record. l | 
15. Aſſumpſit, whereas the Defendant's Son had aſſaulted and beat the 
Plaintiff, of which he complain d to a Fuſtice of Peace, and required the 
Peace &c. the Father, in Conſideration the Plaintiff” would defift his Con- 
plaint againſt his Son, promiſed the Plaintiff that his Son ſhould keep the Peace 
again the Plaintiff and M. R. the Plaintiff”s Son; and yet the ſaid Sun 
had aſſaulted and wounded the ſaid V. R. the Plaintiff *s Son, whereby he 
| Joſt his Service. The Court held ir no good Conſideration, becauſe the 
Battery of the Son is not any Ground of Action to the Father, unleſs he 
had ſhew'd he was his Servant, which he hath not done; and therefore 
it was adjudg'd for the Detendant. Cro. E. 849. pl. 3. Mich. 43 & 44 
Eliz. B. R. and 881. pl. 13. Paſch. 44 Eliz. B. R. Rippon v. Norton. 
16. A Suit being commenced the Defendant promiſed the Plaintiff 's Attir- 
ney on the Behalf of the Plaintiff, that he would pay &c. in Conſideration 
 &c. Afterwards the Plazntiff brought an Action upon the Caſe, and declared 
Specially, as here, and not Generally, as of a Promiſe made to himſelf; 
And held good. And it was ſaid it would be good either Way. Latch. 
206. Trin. 3 Car. Legate's Caſe. . WT 
17. A. ſold a Houſe to B. and in Conſideration thereof B. promiſed to fa) 
Oc. to A. and C. In an Action brought by A. and C. it was adjudg'd to 
be no good Conſideration to C. Cited by Windham, Keb. 64. as 24 Car. 
1. the Caſe of Evans v. Jampney. 77 © 1 
- 18. The Count was that A. de/ired B. to lend C. 40 J. who lent it accord- 
ingly, and A. repaid to B. the 40 J. fo lent, and then A. brought an Adi 


Adil 


Actions [ of Aſſumpſit.] i 1 337 | 


againſt C. in his 0wn Name tor this Money ; And the Judge held the Ac- 

tion did well lie, as lent by himſelf. Clayt. 133. pl. 240. before Thorpe 

J. 1649. Jackſon v. Dickenſon. X . 1 

* 19. Cale &c. the Plaintiff had deliver d the Goods of . F. to the Defen- As when ia 
dant, who in Conſideration of ſo much Money paid to him by the Plaintiff, Conſidera- 


promiſed to deliver them to T. F. the right Owner, but did not; Adjudgd, don of 10s. 


. . . A I of 
char either the Deliverer or the Owner might bring the Action, bur the ig Ped 1 


cannot join where the Conſideration was not joint. Hardr. 32 1. Hill. Man aſſumes 
14 & 15 Car. 2 in the Exchequer, Bell v. Chaplin. to do 8 
| | | 55 thing to or 
hem ſeverally, or to or for a Stranger. But if the Conſideration be ſeveral; as for Example, in Con- 
— of 10 7 yak by one, and 10s, by another, there they mult ſever in the Action. Ibid. 


20. If you will marry me I will pay jour Children ſo much. An Action Ibid. 212, 
being brought by the Children was adjudg'd nor maintainable. 2 Lev. ＋ ay 
211 cites Hill. 22 & 23 Car. 2. C. B. Novies (or Norris) v. Pine. bead mh 

h d inſt the Ovini eth N 

ſudg'd; but Scroggs Ch. J. ſaid he then was, and yet is, againſt the Opinion of that Judgment; and 
yrs ſaid that 3 fo ſatisfied with it 2 Jo. 103. S. C. cited Arg. but it was ſail that 
Judgment of Nil capiat was not entred, and the Court here were of Opinion that it ought not. | 


21. Aſſumpſit, for that the Father of his Wife was ſeiſed of Lands 2 Lev. 210. 
fince deſcended on the Defendant as Heir, and the Father in his Life-time S. C. ad- 
being about to fell 10001. worth of Timber to raiſe a Portion for his ſaid nas. Jo 7 


Daughter, the ſaid Defendant promijed the Father, that in Conſideration he in B. R. and 
would forbear to fell the Timber he would pay the ſaid Daughter 1000 J. &c. ſays that 
It was moved in Arreſt of Judgment, that the Father and not the Son in Error was 


Law and his Wife, ought to have brought the Action. The Court ſaid, — 


it might be another Caſe if the Money had been to have been paid to a that Trin. 
Stranger; but there is ſo near a Relation between Father and Child, and it 31 Car. 2. 
is a Kind of Debt to the Child to be provided for, ſo that the Plaintiff is the Judg- 


plainly concern'd ; And per tot. Cur. Judgment tor the Plaintiff. Vent. 8 - 
318. Mich. 29 Car. 2. and 332. Mich. 30 Car. 2. B. R. Dutton v. Poole. Exchequer 

| | Chamber.— 
Raym, 302. Trin. 31 Car, 2. in the Exchequer, S. C. and Judgment affirm'd. 2 Jo. 102. S. C. 
in B. R. and the Court held the Action well maintainable by the Plair tiff; for the Benefit belongs to 
the Daughter, and ſhe may releaſe it. — Freem. Rep. 471. pl. 646. S. C. adjornatur,——-3 Keb. 780. 
pl. 38. $14. pl. 34. $30. pl. 62. 836. pl. 71. B. R. the S. C. adjndg'd for the Plaintiff Niſi. 


22. Cuſtom that none ſhall Trade in a Town beſides Perſons free of the 
Gilda-Mercatoria there; Quere if valid in any Place except London? 
but it it is, the Action ought to be brought by the Guild. 1 Salk. 204. 
pl. 2. Paſch. 4 Annæ B. R. Mayor of Winton v. Wilks. 


a — _— EY 0" Wy” 205 3. 1 2 * » 8 P 4 
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(Z. 2) What ſhall be ſaid to be within the Promile. 


I. Promiſed his Daughter's Husband that he would give her as good 
II Portion at his Death as to any of his Children. Doderidge and 
Jones, thought that this Promiſe ſhall have no Retroſpect to what A. had 
* to any Child before the Promiſe, but ſhould extend only to what 
e ſhould after wards give; and Doderidge ſaid that to make other Con- 
ſtruction would be doing Violence to the Words, for then the Word 
(daret) ſhould be taken for (dediſſet). Bur Whitlock held that the 2 1 
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tiff ſhould have according to the beſt Gift in this Caſe, whether the ſame 
was before or after the Promiſe, and that the Intention is ſuch. Adjor- 
natur. Poph. 183. Mich. 2 Car. B. R. Arnold v. Dickſon. 5 
2. If one promiſes zo repay his Sox's Tutor in the Univerſity all that he 
ſpall expend for his Son, and afterwards the Son dies, the Father ſhall be 
obliged to repay the Tutor Money expended by him {or the Son's Funeral: 
Per ſones ]. 70 which Doderidge J. agreed expreſsly. Palm, 560. Trin. 
Car. B. R. Arg. 

Lev, 140. K 3. Aſſumpfit, % Con ſideration ſhe would put her Daughter to be inſtructed 
2 in Needlework. The Defendant promiſed to pay for a Near's Board, and the 
8 ad. Plaintiff averr'd that /be did put her Daughter c. for three Quarters of a 
judg'd for Tear. R was mov'd in Arreſt of Judgment, that here is a Variance be- 

- the Plaintiff. tween the Promiſe and the Agreement; and that the Promiſer might 
Deb. imagine the Daughter could not be taught in leſs Time than a Year. But 
79%. „the Court held, chat if there is any Variance in the Agreement, it is for 
Gunſton, the Advantage of the Defendant, (viz.) to pay leſs than he ought; tor 
S. C adjor- the Meaning of it is, that he would pay for her Board not exceeding a Year; 
Thid 802 and if the Daughter had been there but a Month, and then had died or 
N71 8 C. run away, the Defendant would be chargeable for it within this Af. 
adjudg'd for ſumpſit. Sid. 225. pl. 19. Mich. 16 Car. 2. Game v. Gunſton. | 
the Plaintiff | | | 

Sty. 12. 5. An Agreement was made to pay 2 5. for every Ouire of Paper his Clerk 

8G _ ſpould a0. there can be no 88 108 dd, She, and for 
8 c. that Reaſon a Judgment was revers d. All. 9. Paſch. 23 Car. B. R 
cited and Needler v. Gueſt. FP | 


reed per | | 
Gar, Sid. 226. Mich. 16 Car. 2. B. R. in pl. 19. 


— 


ꝶ—— ————— 
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(Z. 3) Aſſumpſit. Declaration. How the Confideration Þ| : | 
* ought to be ſet forth. |: 


1. ASE, for that one B. was indebted to him in 10 J. for Work &c. 
| and died inteſtate, and that Defendant adminiftred, and that the 
Defendant did promiſe that if the Plaintiff would forbear till Michaelmas, le 
— would pay him, and ſhews that he did forbear the Debt &c. After Ver- 
dict, it was objected that the Conſideration was uncertain, becauſe the 
Plaintiff did at ſet forth what ſhould be paid, nor to whom, but general) 
that the Defendant would pay him; and that the Conſideration was that 
Parceret indefinitely. Sed non allocatur; for it ſhall be intended of the 
Debt, which is the Subjecta materia; and that it was alleg'd generally, 
that he forbore, and did not ſhew how. But by Dodderidge J. Iſſue ſhall 
not be taken whether he forbore, or not, but you ſhall ſhew how he ſued 
you. 2Roll. Rep. 488. Hill. 22 Jac. B. R. Gardner's Caſe. 

2. Aſſumpſit was, that in Con/ideration that the Plaintiff Daret diem (i 
lutionis, the Defendant ſuper ſe Aſſumpfit ; and becauſe he dorh not fay i 
facto, that he had given Day, it was adjudged that no ſufficient Conſidera- 

tion was alleged; ut if the Conſideration were 2 uod cum. indevitatus 
&c, the ſame had been a good Conſideration without any more; for that 
| * * Conſideration in itſelf. Godb. 13. pl. 20. Paſch. 24 Elia 
B. N. Ou. | | 
3. The Count was, that V. the Defendant's Brother, on his Deat h- bel 
callũd the 4 Bar whom he had made his Executor, and deſired him 109 
the Plaimiff's Debt in two Month's Time; and that in Conſideration there 
he promis'd, The Court held that there was no good . 4 
: h OI; 
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forth; tor it is aot ſaid, that in Conſideratiom that W. made the Defendant 
his Executor &c. 3 Le. 129. pl. 181. Trin. 28 Eliz. C. B. Palmer v. 
Waddington. „ : 85-0 
The Count was, that in Confideration that .®ugdam pars Domus 3 Le. or. pl 
£2. was in Decay, and that the Plaintiff would repair the ſame, Defendant 131. Paſch. 
promis'd to pay &c. and declar'd that eandem partem Domus prædictæ 26 Eliz.C. B. 
reparavit. It was mov'd that Quædam Pars Domus was too general in — Rd For 
the Count, and that he ought to have ſhew'd ſpecially what Part in COTE by 
as Hall, Chamber &c. Sed non allocatur. 2 Le. 53. pl. 72. Mich. 29 
Eliz. Merry v. Lewis. . 8 | 
5. Aſſumpſit, in Confederation that at the Requeſt of the Defendant he 
would deliver as many Oſiarters of Malt to J. S. to his Uſe as he would re- 
ceive or have before 1/# Auguſt, the Defendant promis'd to pay Tales denario- 
rum ſummas c. before the ſaid 1} Day of Auguſt, and alleges he delivered 
o many Quarters, each of ſuch Value. Tho he doth not promiſe any Sum 
certain, but Tales denariorum ſummas, without ſaying what, yet it was 
held good; for Per Wray, when the Plaintiff eos the Value of every 
Onarter, it is intended he ſhould pay according to the Rate. And Judg- 
ment for the Plaintiff. Cro. E. 149. pl. 18. Mich. 31 & 32 Eliz. B. R. 
Royle v. Bagſhaw. | 
6. Aſſumpfit, tor that in Conſideration he by his Servant had delivered to Upon mov- 
the Defendant two Bills of zoo French Crowns, amounting to 801. to be re- ing this 
ceived at Roan in Normandy to his Uſe, the Defendant promis'd to pay him Matter a- 
61 J. It was moved that there is no Conhideration ; for it appeareth not ky " clay 
how he ſhall recover them, if he be denied Payment, nor that they were cher for Er. 
Bills made to the Plaintiff, nor what Benefit he may have by them, But ad- ror, that it 
judged in C. B. to be a good Conſideration, and well alleg'd ; and the was 7 alt 


Court of B. R. held ſo too. Sed adjornatur. Cro. E. 155. pl. 37. alleg'd for 
Mich. 31 & 32 Eliz. Perſon v. Hickled. ö 


| 3 5 f | | tained in the 
Bills was due, nor to <vhom ; and that it might be they were Bills made to the Defendant himſelf, and 
due to him, and fo no Conſideration. And Judgment was reyers'd. Cro. E. 1750. pl. 7. Hill. 32 Eliz. 
B. R. Penſon v. Hickbed, S. C. — 4 Le. 99. pl. 203. S. C. adjornatur. 


7. Aſſumpfit. The Plaintiff declares, that in Conſideration the Defen- Le. 173. pl. 
dant ſhould enjoy ſuch Goods &c. he would pay the Party 25 I. The Jury on x C. 
upon Non Aſſumpſit found, that he promiſed to pay, if he enjoyed ſuch — 4 + 2 
Goods &c. and it was adjudged tor the Defendant, becauſe the Plaintiff gay'a. -* 
declared of an abſolute Promiſe, and the Jury found a conditional Promiſe. © 


Cro. E. 149. pl. 19. Mich. 31 & 32 Eliz. | 


R. Muſtard v. Hopper. 
8. The Count was, that in Conſideration the Plaintiff reſpect uaret the 
Defendant pro ſolutione Debiti prædicti per ſpatium Unins ſeptimanæ tunc 
proxime ſequentis to pay the Debt to the ſaid Plaintiff wodo ſequenti, viz. 
one Moiety within one Week after, and the other Moiety at the End of the ſaid 
Week, and counted that he did forbear by the Space of a Week. It was 
objected that the Conſideration was not ſufficient, without ſaying that he 
had forborn for a Weeek next following, as laid in the Count. Sed non allo- 
catur ; for it ſhall be intended. It was alſo o jected, that the Declara- 
tion is repugnant, by ſetting forth that the Conſideration was the forbear- 
ing for a Week, and that he promis'd to pay within a Week, Sed non allo- 
cotur ; for the Week in the Aſſumpſit thall be conſtrued to be the Week 
after the Week inthe Conſideration. 2 Le. 112. pl. 149. Trin. 32 Eliz. 
B. R. Brown v. Ordinacre. 8 2 h 5 
9. Aſſumpſit, for that the Defendant was paſſeſs d of divers Cogds of the 
Plaintiffs, and in Conſideration the Plaintiff would forbear the Goods the De- 
fendant promis'd to deliver them within 6 Months. It was ſaid there was 
no Conſideration ; tor he does ot ſbet what Goods they were, and fo un- 
certain. Bur Per Cur, there needs not any Certainty to be ſhewnaf them; 
for he is not to recover the Goods in Specie, but Damages for them. And 
5 | _ A adjudged 
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aA adjudged for the Plaintiff, Cro. E. 387. pl. 10. Paſch. 3 Eliz. B. R 
May v. Alvarez. | | 


| Goldsb. 146. 10. J. S. was indebted to T. the Plaintiff in 100 l. and in Confideratiy 


bu 65. S.C. that Z. would abate 10 l. of the Debt, and forbear the 90 l. Reſidue til} 
3 BY 10. Mic haelmas, the Defendant promis'd to pay the 90 l. then, if F. C. did not; 
pear. N and alleg'd that he abated the 10 1. and forbore the 90 l. till Michael. 
mas. It was demurr'd, becauſe he did not ſhew how he abated him the 100 
ſo as the Court might take Conuſance whether it was a ſufficient Diſcharge ; 
and of that Opinion was the whole Court. Cro. E. 477. pl. 5. Trin. 38 
. Eliz. B. R. Thornton v. Kemp. RO ORs | 
Mo. 539. pl. 11. In Conſideration the Plaintiff would relinquiſh ſuch a Suit the De- 
707. S. C. fendant promiſed &c. After Judgment for the Plaintiff, it was aſſign'd 
— S. P. for Error, that the Plaintiff ought to have averr'd that the Action, which 
_ ap. he was to diſcharge, was actionable, which not being done was held to be 
Error, and the Judgment revers'd in the Exchequer Chamber, Cro. E. 
561. pl. 18. Paſch. 39 Eliz. Roſs v. Moor. 
12: Aſſumpſit, in Conſideration he would permit the Defendant to enj 
ſuch Lands for a Tear, he promiſed to give the Plaintiff 10 l. for that Wear, 
and alleges in Fact that the Defendant enjoy'd it by his Permiſſion, but 
becauſe it was not ſhewed what Right or Title he had to the Land to licence 
the Defendant tg enjoy it, it was holden there was no good Conſideration 
or Cauſe of Mion. Cro. E. pl. 28. Mich. 43 & 44 Eliz. C. B. Clerk 
v. Palladie. | 
13. Aſſumpſit againſt an Executor, for that his Zeſtator was indebted 
33. to the Plaintiff, and in Conſideration the Plaintiff would forbear to ſue 
him till he the Defendant ſhould get Execution upon ſuch a Fudgment, he pro. 
miſed to pay the Money upon Requeſf. It was objected, that it did not ap- 
pear the Teflator was indebted, or that the Defendant had Aſſets. But ad- 
Judged that the Action is grounded upon the Promiſe of the Defendant, 
and it ſhall be intended that he was indebted, otherwiſe the Executor 
me not promiſe, Cro. J. 593. pl. 14. Mich. 18 Jac. B. R. Davis v. 
arner, | 5 * 
Godb. 412. 14. The Defendant promiſed to give the Plaintiff 40 l. to cure him of the 
pl. 490.S.C. Pox ; however, he promiſed to give him 101. for his Endeavour to cure him. 
adjudg'd, And in an Action brought for this 10 1. the Plaintiff ſet forth that he en- 
7 poke a ' deavoured to cure him, but alleged no Place where. Upon a Traverſe to the 
per Bilan. Endeavour, and Iflue join'd, the Plaintiff had a Verdict; but the Judg- 
ment was arreſted. 2 Roll Rep. 312. Paſch. 21 Jac. B. R. Paine v. 
College. 1 


S. C. cited 15. The Plaintiff declared upon a Promiſe to pay him ſuch Fees as ſhould 


N 9. be due to him as his Attorney in the proſecuting a Suit for him in C. B. and 
ſuch Money as he ſhould lay our in ſoliciting a Suit for him in Chancery. 
Upon Non Aſſumpſit pleaded the Plaintiff had a Verdict, and upon Error 
brought the Error aſſign'd was, that the Plaintiff did not ſhew particu- 
larly what Sums of Money he had laid out for the Defendant, nor to who 
paid. But adjudged that it was not neceſſary ſo to do; and that it he 
ſhould bring any other Action for his Fees, or Money laid out, the Defen- 
dant might plead this Recovery in Bar. Sty. 428. Trin. 1654. Banks. 

Prat. | | 1 
16. A. and B. agreed to run a Horſe-race, and the Winner to have of tht 
ot her 200 J. The Count was, whereas the Plaintiff had promiſed to perform 
on his Part, the Defendant had promiſed to perform on his. This was ad- 
judg'd to be good, and ſufficiently certain. Hard. 103. Paſch. 1657. in 

. the Exchequer, Ernely v. Falkland (Ld) 

15. In Conſideration the Plaintiff” would forbear to take his Courſe fi 
#he Monies the Defendant promiſed that he would pay them, it was 1 
that the Words are uncertain, and that he ſhould have ſaid (his Courl? 
in Law,) and not generally (his Courſe.) But Roll Ch. J. held the 
„ = 


Co 


the Court will not intend it to be an illegal Conſideration, 12 Mod. 50. 
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Conſideration certainly enough ſet forth, tho? the Latin be not very pro- 
per; and Judgment for the Plaintiff, Niſi &c. Sty. 264. Paſch. 1651. 
King v. Weeden. d . 

18. Aſſumplit, for that the Plaintiff and H. were bargaining for an Keb. 512, 
Horſe, and the Defendant promiſed that if they agreed on the Price he would pl. 87. S. C. 
pay the Money, and that he agreed for ſo much, bur Defendant has nor *djornatur. 


paid it. It was aſſign d for Error, that here was no Conſideration; for * * 
tis not that he ſhould ſell or deliver the Horſe, fo the Plaintiff hath no 8. 6 Fand 


Loſs, nor the Defendant any Benefit; but Judgment was affirm'd; for it Judgment 
ſhall be intended after a Verdict, that upon this Promiſe the Horſe was deli- affirm'd 
zered ; and that the Promiſe was the Inducement thereto. , 1 Lev. 103. 
Paſch. 15 Car. 2. B. R. Foſter v. Holyman. | | | 

12. In Aſſumpſit the Plaintiff declar'd, that in Conſideration hat he Sid. 413 pl. 
had done the Defendant multum & gratiſſimum Servitium, he promis'd to 13. Cluffe 
pay the Plaintiff 10 1. and alſo in Conſideration that he had done him *. 28 | 
Malta Beneficia, he promis'd &c. It was mov'd in Arreſt of Judgment, fudeme 


to found an Aſſumpſit upon; for (Opus factum) may be any neighbourly pn for 


he Plaintiff. 


Kindneſs, and fo the Declaration roo general; bur adjudg'd that *tis the — Vent. 44. 


judg*d ac- 
8 *V„ ang. i | 12 | cordingly. — 
2 Keb. 552. pl. 36. S. C. adjudg'd for the Plaintiff, And the Court ſaid this is not like to the Words 


Fox. x V | 
22. Caſe &c. for that the Plaintiff pretended a Title to certain Goods in here. 


be intended that he proved that they were his own. Vent. 211. Paſch. 


23. In Aſſumpſit, the Error aſſign'd was, that it was Pro opere & labore, Skin. 409. 
without ſhewwing what. Sed non allocatur ; for it is enough to ſhew that pl. 4 Heb- 
it was upon a Simple Contract upon which this Aſſumpſit can ariſe ; and horp, SC 
Exception | 

Was OVeCr- 


Hill. 5 W. & M. Hibbord and Coulthrop. e 
_ruld; for 


Opete & Labore is a Matter which is not Debt founded upon a Specialty,——Carth. 276. S. C. and 
Judgment affirm'd. 3885 | e eee 
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i. A... 


342 Actions [of Aſſumpſit.] 


(Z. 4) Declaration in Indebitatus Aſſumpſit. Not ſay- 
iing how much for each, or for what. 


Noy 146. in 1. IN Caſe on an Indebitatus exiſtit of an Aſſumpſit, the Plaintiff de. 
8. 2 A 1 fiufrd becauſe it was not ſbetn how, and for what Things he was 
win I'S indebted. And the Court were clearly of Opinion againſt the Plaincijf 
5 B. R. Without Argument. Noy 146. Hill. 5 Jac, Tyrwhite v. Kinaſton, 


erſt v, „„ | ES 1 i 5 2 | 
Ingram, that he ought to ſhew How he became indebted, viz. for Merchandizes, or for ready Money 
——An Aſumpſet to pay a Sum pro diverſis mercimoniis venditis, is good, without mentioning the particular 
Ware in the Declaration; but an Indebitatus ¶ ſumpſit is not good, without ſome general or ſpecial Can. 
deration mentioned in the Declaration, Jenk. 196. pl. z. | IN Y 
Error on a Judgmentin Indebitatus Aſſumpſit for ſo much 1 * due and unpaid, and revers d, be. 
cauſe not ſaid upon what Account. Show. 347. Paſch. 4 W. & M. Porter v. James. — S. P. For it it j; 
for Rent, er by Specialty, or by Record, a general Aſſumpſit lies not. But if it had been, that being in. 
debted for divers Mares ſold, or the like ntract, it had been well enough. Cro. J. 206. pl. 2. Paſch. 
6 Jac. B. R. affirm'd in Error in Cam. Scacc. Woodford v. Deacon. The Difference is, where it is the 
Ground of the Action, and where it is only Induce ment to the Action. In the latt Caſe it is good without 
ſnewing How. Cro. J- 448 Auſtin v. Bewley.— Jenk. 3 30. pl. 59. S. C. -Cro. J. 213. Bucking. 
ham v. Coſterdine.Cro. J. 642. Mayor v. Harre. Ce ENS | 


Yelv. 175- 2. Aſſumpſit, for that he was indebted in 401. for diverſe Sums of Money 
: * — P. to him lent, and for divers Wares before had, and for certain Sums of Monzy 
— . 10 A. ad Inſtantiam Defendentis paid for the Debt of the Defendant, he pro- 

Ws mis d to pay &c. It was mov'd that it not being ſhewn How much he was 


| indebted for each Cauſe, is too general. Sed non allocatur; for that is nat 


material, it being that he was indebted ſo much in toto. Cro. J. 245. pl. = | 


3. Trin. 8 Jac. B. R. Rookev. Rooke. 


Jenk. 292 3. Aſſumpſit for that the Defendant was indebted to the Plaintiff in zo / . Z 
x 37 9] ac. the Defendant, in Conſideration that the Plaintiff had given Day to the D:- 


2 Fendant for 6 Weeks, did aſſume to pay &c. this is a good Deciaration, with. 
Jad ef out ſhewing for what the Defendant was indebted 7 r the Debt is not in 
and affirm'd Queſtion. But where the Debt in itſelf is the only Conſideration of the Pro- 
in Error. miſe, it muſt appear to the Court; but here the Forbearance makes the Con- 
'  Faderation, and the Debt is allowed in the Promiſe being actual, and alſo 
found by Implication in the Verdict. Hob. 18. pl. 32. Mich. 9 Jac. 
| Moollaſton v. Webb. | 2 
Hob. 88, pl. 4. A. and B. account together for Reckonings between them, B. is found 
118. 1 — 9 indebted 100 J. to A. and upon this B. aſſumes to pay it to A. at a certain Day, 
25 Par. and does not pay it; * this A. brings an Aſſumpſit. The Defendant 
ridge, S. C. pleads Non Qumpſit. It is found for the Plaintiff; he has Judgment, 
the Error and affirm'd in Error; for the Account confeſſes the Debt, and the Ver- 
2 was, diet alſo proves it. J enk. 297. pl. 50. n 


was not ſhewn for what the Money upon the ſaid Account cvas due, whether for Money received or lent, or 
for Wares bought and fold. _ _. | Oe | Tn VIP 

Aſſumpſit, for that #pon Inſimul computaverunt, the Defe ndant was fund indebted to the Plaintiff in 200 
and in l thereof promiſed to 55 &Cc. without ſpecifying the particular Matters and Cauſes. Per ic. 
Cur. in Regard the Account may be for divers Matters and Cauſes, and ſeveral Matters may be in- 
| Cluded therein which in pede compoti are reduced to a certain Sum, it is a ſufficient Ground to maintain 
Aſſumpſit thereupon ; And Judgment for the Plaintiff. Cro. C. 116. pl. 9. Trin. 4 Car. B R. Homes 
v. Savil.— Het. 106. Trin. 4 Car. Holms v. Chenie, S. C. adjornatur.———- Ibid..113. S. C. adjudged 
for the Plaintiff, . Litt. Rep. 148. S. C. but adjorn atur to ſearch Precedents . Palm. 441. 442. 
Trin. 2 Car. Goodwin v. Willoughby, S. P. Lat. 141. 142 8. C. & 5. P.— Poph. 177. 8. C 
& S. P.. —Noy 81. S. C. & S. P. 7 Y 


» 


- 5. Debt will not lie upon a General Indeb. Aſſ. without ſewing th 
Particulars, by Reaſon of the Inconvenience which might follow by 
torcing the Detendant to be ready to give Anſwer to the * 
| | | Generallty, 


n _——— 0 
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and therefore the Action ſhould be ſpecial for the particu- 


Generality, Godb. 186. pl. 268. Paſch. 10 Jac. C. B. Gray's-Inn. 


very Contraft. Hob. 5. Trin. 10 Jac. in the Exchequer-Chamber. Car- thy vlt, 


aliis rebus, 
diner v. Bellingham. he thought it 


3 would not 
See Sid. 182. pl. 2. Paſch, 16 Car. 2. B. R. Cooke v. Samburne. 


be good. 
J. Aſſumpſit, for that F. S. being indebted to the Plaintiff, for which he Roll Rep. 
purpoſed to ſue him. The Defendant, in Conſideration he would forbear for a 379 pl. 12 
reaſonable Time, promiſed to pay the Debt if F. 8. did not; here, tho it is 1 
not ſhew'd how F. S. came to be indebted to the Plaintiff, aor what certain brought 
Time he did forbear, yet the Declaration was good; tor by requeſting againſt Exe- 
Forbearance he took Special Notice of the Debt what it was, and the cutor for a 
Court ſhall determine What is a reaſonable Time, and the Plaintiff Pebt due 


having forbore 8 Years is a reaſonable Time; and Judgment for the + Sg 
Plaintiff, 3 Bulſt. 206. Trin. 14 Jac. Lingen v. Broughton, and he pro- 
„C | . | | miſed Pay- 


ment if Plaintiff would forbear a reaſonable Time, and Judgment accordingly for the Plaintiff 
Mo. 853. pl. 1167. S. C. adjudg'd for the Plaintiff. Y : 


8. Caſe, for that B. Indebitatus 1 to him in ſo much, and he had Cro. J. 396. 
arreſted B. and in Conſideration the Plaintiff at C. s Requeſt would diſ- Ba : 
continue this Suit, he would pay the Debt; but did not ſhew-the Cauſe of Fuller, S. C. 
the Debt. Coke Ch. J. thought it well enough in this Caſe, becauſe the & S. P. 
Action is grounded on a Collateral Promiſe, and the Indeb. Exiſtit is an In- * by 


aucement only; quod fuit conceſſum per Crooke. Roll Rep. 379. pl. 37. A athe 
Paſch, 14 Jac. B. R. Thorne v. F aller . „ 1 
| Debt is col- 


laterally due by another, tho ir is true that againſt the Party himſelf an Aſſumpſit lies not * a Ge- 
neral Allegation, quod Indeb. Aſſumpſit, without ſhewing How he was indebted, viz. for Wares ſold, 
or Money lent, or ſuch good Cauſe, —— Jenk. 337. pl. 82. S. C. & S. P. 5 


9. In Aſſumpſit, for that the Defendant was indebted to bim in 20 l. in 
Conſideration whereof he promiſed to pay &c. After Verdict and Judgment 
tor the Plaintiff it was reverſed, Niſi &c. becauſe the Cauſe of the Debt 
and Aſſump/it were not ſpewn ; but it was urg d that ic might be otherwiſe - 
if the promiſe had been to pay on a certain Day; for thereby it is agreed 
that there is ſuch a Debt and the Certainty of the Day of Payment is Con- 
ſideration ſafficient 5 to which Diveriry Chamberlaine agreed. Palm. 
171. Paſch. 19 Jac. B. R. Barker v. Barker. e LD 
Io. Aſſumpſit, for that the Defendant was indebted to him 401. & fic 
Indebitatus exiſtens in Confideratione inde Aſſumpſit ſolvere upon Requeſp. 
The Plaintiff did ac ſbew for what Cauſe he was indebted, ſo as the Be- 
tendant knew not What to anſwer, and therefore the Declaration was 
holden not good, and it is not a Promiſe in Conſideration of Forbear- | 
ance, or a Special Promiſe. Adjudg'd for the Defeadanr. Cro. J. 642. 
pl. 1. Mich. 20 Jac. B. R. Mayor v. Harre, . 


11. Aſſumplit. 


* 


8 | 
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11. Aſſumpſit. Quod cum indebitatus fuit to him in 15 1. in Conſideration 
thereof the Deſendant promiſed to pay it; It was moved that this gene. 
tal Indeb. Aſſ. is not good wit bout ſbewing for what Cauſe; And it was 
agreed on the other, Side that the Declaration had not been good if the 
Defendant had demurr'd to it; but having pleaded Non Aſſumpſit, and 
found againſt him, it ſhall be intended that he aſſumed for ſuch a Debt as 
lies in Afumpfit. But many Precedents being alleg'd on both Sides, it 
was order'd that they be ſearch'd; and mean time Curia adviſare vult. 
Cro. C. 6, pl. 2. Paſch. 1 Car. C. B. Holme v. Lucas. 3 
132. Aſſumpfit, for that in Confederation the Defendant was indebted tg 
him in 11, he promiſed to pay it. Reſolved the Declaration. was not good, 
becauſe he doth not ſbew any oy of the Debt, viz. by Bond, or otherwiſe; 
and tho' it be found againſt the Detendant upon Non-Aſſumpſit, yer the 
Dtefendant. Cro. C. 31. pl. 2. Paſch. 2 Car. C. B. Foſter v. Smith, 
Lat. 219. 13: If one promiſes to 75 a Debt in Conſideration of the Debt only, there 
ew 3 85 the particular Cauſe of the Debt muf# be ſhewn ; but otherwiſe it is, if the 
he: 5 er Plaintiff declares that the Defendant Indebitatus Aſumpſit ſolvere, in Con- 
ſeems to be Aueration of Forbearance of Suit or Payment, there the particular Debt need 
S. C. not be ſhewn, but it is good. Arg. And this Difference was agreed by 
+ ... Germin, and he cited * Futter and Conie s Caſe, Adjudg'd that 
Indebitatus Aſſumpſit ſolvere in Conſideration of Forbearance, is good; 
for there the Debt is only Inducement, and the Ground of the Action is 
the Forbearance. Palm. 561. Trin. 4 Car. B. KxK. 
3 Keb. 575. 14. Aſſumpſit &. for that the Defendant was indebted to him in 201, 
. of Pen- pro præmio on a Policy of Aſſurance &c. and upon a Demurrer to the De- 
Fo 3 C. claration it was objected, that the Plaintiff, ought to ſbe a certain Conſi- 
adjudg'd for deration what the Premium was, or how it became due. Sed non alloca- 
the Palin, tar ; for it is ons as an Indebitatus Aſſumpſit pro quodam falario, 
Nifi, a 0g been adjudg'd good. 2 Lev. 153. 27 Car. 2. B. R. Fowk v. 


—_— „ 


(. Z. 5) Declaration in Indebitatus Aſſumpſit. Too 
or [ General, &c. wa 


Roll Rep. I. D Being indebted to the Plaintiff in 321. and arreſted C. the Defendant, 
379 pl. 37. in Conſideration that the Plaintiff” at his Requeſt adtunc & ibiden, 
8. 8 — would deſiſt rom F urt her proſecuting the Suit againſt B. and would remit to 
not appear. him his Coſts, promiſed to pay that Sum at Michaelmas next, or then to give 
_ Jenk, . Security to 44 the ſame in 6 Months, and the Plaintiff had forborn to pro- 
1. 52. S. C. ſecute, and the Defendant had not paid it nor given Security; Exceptions 
18 a0 taken to the Declaration becauſe the Conſideration, aſſen/it & contentus fuit 
corcing'- 0 forbear, is no ſufficient Conſideration, for he may forbear one Day and 
proſecute the next, ſed non allocatur ; for it is an abſolute Forbearance 
q Proſecution that is implied in the Words, It was adjudg'd for the Plain- 

tiff, me > = Wrvenrod Cro. J. 396. pl. 2. Paſch. 14 Jac. B. R. 

2. Caſe for that the Defendant was taken in Execution upon a Ca. Sa. de 


debito & damnis unde convictus fuiſſet, and promiſed the Plaintiff that if 

he would conſent that the Sheriff ſhould let him go at large he would pay &c. 

and ſhews that he conſented &c. It was, objected that the Declaration 

did not ſhew in what Court or in what Action the Cunviction was; for it 

might be in ſuch a Court, or Action where a Ca. Sa. would not - 22 
; | 9 adſu g 
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of judgment that this was a collateral Promiſe and ſo no Debt, and con- 
ſequently the Declarion thould be Spectal ; but adjudg'd well enongh, 
the Phylick being provided and deliver'd for and not to the Daughter, 
which after Verdict ſhall be intended ro be deliver'd to the Father for 
his Daughter. Raym. 6). Hill. 14 & 15 Car. 2. B. R. Stonehouſe v. 
Bodville. | 
5. Indeb. Af. for Tithes without ſhewing a Special Contract was held The Repor- 
good after Verdict becauſe the Jury have found it, and a Special Contract ter ſays, 


thall be intended. Sid. 223. pl. 11. Mich. 16 Car. 2. B. R. Wright. v. Nota, the 
Berle. 5 — | 

EL” = was for | 
Tithes without ſaying Deliberat' or ſold, and yet it was held good, as Indebitatus pro Equo ; for (pro) 
implies a Sale. Ibid. 


6. In Action on the Caſe on Aſſumpſit a General Indebitatus is not good; S. P. admit. 
as here it was laid for 20 1. in Conſideration de Conſimili Summa antehinc (220: 5: 
debit. & inſolu & c. and Verdict for the Plaintiff; but Judgment ar- Gardiner v 
reſted, becauſe the Declaration ſhews not How it was due, and it might be Bellingham. 
by Specialty. And then Caſe lies not. Sid. 182. Paſch. 16 Car. 2. B. R. 

Cook v. Samburn. „ 

7. Indebitatus for Goods had from Plaintiff, without ſaying ſold, and Indeb. AM. 
that moved for Exception, bur over-ruP'd ; tor per Holt it would lie for ,. 2 
Rent or Bond. i2 Mod. 308. Mich. 11 W. 3. Moiſy's Caſe. 2 85 3 

| | | berat. Lev. 
141. Mich. 16 Car. 2. B. R. Wright v. Beale, 


8. Plaintiff declar'd for Goods and Merchandizes to the Defendant per 
eundem the Plaintiff before that Time ſold and deliver d Ec. and did not 
ſay the Goods of the Plaintiff. But the Court was of Opinion that the 
Word Indebitatus did neceſſarily import that they were the Goods of the 
Plaintiff, Arg. 10 Mod. 331. cites Trin. 12 Ann. B. R. Hicks & 
Cockum. 5 | 3 | | 

9. Plaintiff counted that the Defendant was indebted to him 101. for 
the Uſe 1 à Coach- Horſe of the Plaintiff s, deliver d by him to the Defen- 
dant, It was objected that this Delivery did not neceſſarily import a 
Debt; for poſſibly the Defendant might be to pay nothing for the Uſe of 
him; but the Court were of Opinion, that ſuch a Delivery muſt be in- 
tended as did create a Debt. Arg. 10 Mod. 331. cites it as Trin. 1 Geo. 
Athorpe v. Jones. | | 
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See (N 2) (Z. 6) Declaration in Indebitatus Aſſumpſit for Money 
received to the Plaintiff 's Uſe. 


Roll Rep. 1. Sſi um ſit in Conſideration the Defendant had received 24 1. of ſeveral 
at" Perſons tothe Plaimiff*s Uſe, he promiſed to pay it on ſuch a Day; 
and Lambert It was moved in Arreſt of Judgment that the Declaration was ill, becauſe 


. N it is not expreſsly alleged of what Perſons he received the Money; bur ad. 


SC.a judg'd good becauſe it is a Conſideration executed, and fo not traverſable. 


by Coke ly Moor 854. pl. 1198. Trin. 14 Jac. B. R. Babington v. Lambert. 
and Haughton; and Judgment for the Plaintiff. 


2 Keb. 615. 2. Indeb. Aſſ. declared for 50 I. received of the Plaintiff by the Hands of 
pt: 63. S. C gue T. B. by the Appointment and to the Uſe of the Defendant. And becauſe 


„ it might be Money lent which Defendant received to his own Uſe, tho 


firm'd. he was to make good the Value to the Plaintiff, the Court will preſume 
(it being after Verdict) that it 6 8 ſo to the Jury at the Trial. Mod. 
42. Hill. 21 & 22 Car. 2. B. R. Noſworthy v. Wildman. 
3. Indeb. Aſſ. was brought by the Aſignee of Commiſſioners of Bankrupts 
of one L. for Money received to the Plaintiff's Uſe. It was held on the Trial 
that the Declaration ought to be Special, it having been received to the 
Bankrupt's Uſe. 2 Show. 238. pl. 236. Mich. 34 Car. 20. B. R. Mid- 
dleton v. Whitehead. | 


(Z. 7 Declaration in Aſſumpſfit Quantum Meruit. 


x. Promiſed to pay for his Board ſo much as ſhould be reaſonable. 

The Plaintiff aeg d a Demand, but not of any Sum certain, mr 
gave any Notice, yet it was good enough. Roll Rep. 286. in pl. 2. 
cited as adjudg'd in B. R. Murrey v. Egliſton. 58 

2. One who profeſs'd Phyſick and Chirurgery brought an Action upon 
the Caſe, and declared upon a Promiſe of the Defendant to give him tan- 
tum quantum Mereret for his Labour and Counſel in and about the Cur- 
ing of him of a Fiſtula, and ſets forth the Particulars How and in what Man- 

ner, aud When he cured him of it, and that he deſerved 100). It was ad- 
Judg'd that the Declaration that Meruit 1001. was good, and the Action 
did well lie for it. Cro. J. pl. 4. Paſch. 13 Jac. B. R. Shepherd v. 
Edwards. | „ 

3, In Caſe the Plaintiff counted that at the Requeſt of the Defendant ht 
had &c. and the Defendant promiſed to pay him for f hem quantum ea bond 
ſeparalia valerent, and averr'd that they were all worth ſo much &c. without 
ſbewing the Value of each particular Parcel; And held well enough, becauſe 
Damages only are to be recover'd in this Action; but per Doderidge, it 


would be otherwiſe in Detinue. 2 Roll Rep. 96. Trin. 17 Jac. B. R. Sir 


John Sanders's Caſe. | | | 
4. Alſo the Plaintiff ſhew'd that among other Ti hings he made for the De- 
| fendant a Cloak lined with Velvet, but did not ſkew of what Stuff the Cloak 
was, Viz. whether a Cloth Cloke, or Velvet, or Silk &c. For it might 
be a Paper Cloak; Sed non allocatur. 2 Roll Rep. 99. Trin. 17 jc 
B. R. Sir John Sanders's Caſe, h 
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for his Labour and Charges tantum quantum meruit ; and averr'd that he 9: 10. 
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5. Aſſumpſit for that Plaintiff was poſſeſled of Lands in M. for diverſe 
Nears, of the Leaſe of F. . and that there was à Communication betwixt A. 
and W. the Deſendant for his Eſtate and Interęſt, N. in Conſideration the 
Plaintiſ would procure the ſaid F. &. to licence A. to-affign his Leaſe and In- 
tereſt to him promiſed to pay all his Charges, and ſo much as he deſerved for 
the obtaining thereof, not exceeding 44 5. and alleged that he procured J. 8. 
to grant the Licence, and that he deſerved 208. It was objetted that the 
promiſe was uncertain, to pay quantum Meruit, for it cannot appear 
what he deſerv'd ; But the Court held it good and certain enough, and 
he ſhall make a Demand what he deſerv'd, and if he demands too much, 
the Jury ſhall abridge it according to their Difcretion. Adjudg'd in C. B. 
and ſudgment affirm'd. Cro. J. 618: pl. 3. Mich. 19 Jac. B. R. Hall v. 

liand. 1 

* Caſe for that the Defendant being a Coachman, did by careleſs dri vin 
his Coach break a Pipe of Wine of the Plaintiff 's which lay in the Street, ſo 
that much Wine run out and was loſt, and the Defendant being arreſted for it 
promiſed 1 he woutd ſorbear to ſue him he would pay him as much as he 
was damnified 3 It was moved in Arreſt of Judgment, becauſe the Plain- 
tiff had not averr d how much the Wine was worth which was {Pi and ſo 
he could not tell what Satisfaction to make, neither did he allege that he 
required the Defendant ro make Satisfaction; but per Glyn Ch. J. both 
Parties ſaw the Wine, and the Detendant is bound to take Notice of the 
Damage without being given by the Plaintiff, and the Jury have made it 
certain. And Judgment tor the Plaintiff, Sty. 458. Trin. 1655. Fowke 
v. Preſcot. 5 

J. Aſſumpſit, for that the Plaintiff, at the Defendant's Requeſt, had 8. C cited 
mended ſuch a Boat, and divers other Boats for him, he promiſed to pay him Arg. Raym. 


deſerved 30 1. It was mov'd in Arreſt of Judgment, becauſe he alleged 
that he amended divers Boats, and fhews not what ; ſo that by ſuch Uncer- 
rainty the Defendant could not know how much to pay. Bur reſolved 
that the Defendant might take Notice himfelt how * Boats he defir'd 
bee repair d. Cro. C. 513. pl. 14. Hill. 15 Car. B. R. Can way v. 
Aldwyn. | | \ 

8, 8 Meruit ſetting forth that he had provided Diverſa Veſti. 2 Keb 810. 
menta & omnia Materialia adinde Spectant was held good without ſhew. PI. 9. Mich, 
ing che Certainty of the Things provided, for which he demands Re. 3 Cr . 
compence. 2 Saund. 373. Trin. 2a Car. 2. Tate v. Lewen. judg'dfor the 

9. Quantum Meruit tor Wares fold, alleging Notice of the Value, but Plaintiff. 
did not ſay where, to which the Defendant demurr'd; and per Cur. the 
Notice is not traverſable, for he that buyeth muſt know the Value, and 
may tender ſo much as he thinks it is, and to go on for the reſt ; And 
Judgment for the Plaintiff in two Cauſes. 3 Keb. 610. pl. 63. Hill. 29 
& 28 Car. 2. B. R. Lomax v. Boyl. 

10. Aſſumpſit, tor that in Conſideration he had found the Defendant ſaſi- , 1 . 
cient Meat, Drink &c. for divers Months laſt paſt, he promiſed to pay him 434 S. C. 
as much as he deſerved &c. It was moved in Arreſt of Judgment, that the held it well, 
Declaration was ſhort and uncertain as to the Time or Number of Manths ; it being 
bur deg that the Uncertainty as to the Time can do no more Hurt -— And 
than the Uncertainty as to the Things which has been often adjudg'd not 3 | 
to vitiate; and that it is ſufficient to aver how much he deſerved. 2 Salk. for the 
557. pl. 1. Mich. 12 W. 3. B. R. Snow v. Firebraſs. Plaintiff, 

11. When a Quantum meruit and Indebitatus is brought for the ſame 
Thing, you muſt aver the ſame Perſon to be different Perſons, and mulri- 

15 that ſame Perſon as often as you multiply your Declaration; Per | ; 
olt Ch. J. Mod. 149. Hill. 1 Ann. B. R. Hart v. Longfield. 
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being authbo- 100 I. and I ſay, That in Conſideration that I owe you 1001. and in Cf. 


and ſo not neceſſary to aver the Performance, it being only Promiſe againſt Promiſe. Lev. 20. Hill. 12 


ES 


< 


(Z. 8) Aſſumpſit. Declaration. Averment of Per form- 
e ance of the Conſideration. 


* a 


1. T 8. the Plaintiff counted that 4. was indebted to him in 303 l. and 
e that B. the Defendant, in Conſideration that F. S. would take B.'; 
own Bond without Surety, and not ſue it till Michaelmas, and forbear the 
Money in the mean Time, promis'd io pay it. After Verdict an Exception 
was taken, that the Conſideration was not alleged to be performed on the Plain- 
tiff*'s Part; and the Court being of that Opinion Judgment was ſtaid, 
Dal. 94. pl. 17. 15 Eliz. Rogers v. Snow. 
Aſſumpſit, 2. When in a Declaration in an Action on the Caſe, two or more Con fi. 
for that he gerations are laid, and are not collateral, but purſuant; As if I owe you 
3 ? D * deration that you ſhall give me 10 l. I promiſe to pay unto you the ſaid 1001, 
Bond of which [ owe yon; if you bring an Action upon rhe Caſe againſt me for the 
1600 J. given 1001. and lay in your Declaration both Conſiderations, altho* gon do not 
for his 4Þ- pay me the 101. yet the Action lieth. But where the Confiderations are not 
Thos, purſuant, but meerly collateral, and do not depend the one upon the other; 
had under- As in Conſideration that you are of my Council, and zou ſpall ride with me to 
taken not to York, I promiſe to give you 1001. there both Conſiderations ought to be 
þut the ſame performed, or otherwiſe the Action doth not lie. 2 Le. 12. in pl. 96. 
in Suit; and E. 3 >” R 
whereas the Cited Arg. by Egerton Solicitor-General, as a Difference taken by the 
Plaintiff bad Juſtices in 19 Eliz. 1 
an Outlatory | 5 5 
againſt A. for 400 l. that if he would permit the Defendant to take the Benefit of that Outlawvry, he wonld pay 
to the Plaintiff 4001. and averr'd that be permitted the Defend ant to take the Benefit of that Ouilacury &c. k 
was moved in Arreſt of Judgment, that the Plaintiff had averr'd the Performance only of one Conſideration, 
whereas two are ſet forth. But adjudged that the Undertaking not to ſue amounted to a Promiſe not to ſue, 


& 13 Car. 2. B. R. Bennet v. Aſtell. 


3. Aſſumpſit, for that the Defendant was poſſeſs'd of a Leaſe for Years 
the Rove fas to the Queen, in Conſideration . by 16 Pl Le to bim 
in Hand paid, and 10 l. to he paid to him upon the procuring of a new Leaſe, 
the Defendant promiſed to ſurrender his Leaſe, and procure a new Leaſe to the 
Plaintiff before ſuch a Time. It was moved in Arreſt of judgment, be- 
cauſe he doth not ſay he was ready to pay the other 101. at the Time. Sed 
non allocatur; for the Defendant was ro procure the Leaſe ſirſt. And 
the Plaintiff had Judgment. Cro. E. 249. pl. 12. Mich. 33 & 34 Eliz, 
B. R. Lacy v. Lacy. | | L 

4. Aſſumpſit, for that the Defendant was indebted to him in 10 l. and 
promiſed if the Plaintiff would forbear bim one Week he would pay it; and 
ſaith he did forbear him one Week, but doth not ſay for one Week following. 

This was a * for Error. Sed non allocatur, for it cannot be other- 
wiſe intended; and the * was affirm'd. Cro. E. 212. pl. 3. Hill. 

34 Eliz. in the Exchequer, Tenancy v. Brown. 

5. Aſſumpſit, for that M. Leſſee for Life, the Reverſion to the Defen- 
dant, had granted to the Plaintiff a Rent of 101. out of it ; in Conſideration 
that the Plaintiff promiſed to relinquiſh the Rent, the Defendant promiſed t 
pay bim 30. Upon Motion in Arreſt of Judgment it was reſolved that 
the Declaration was not good, becauſe he ſhewed not How he relinguiſyed 
the Rent, for it mn be by Word, which is no Diſcharge of it. Cre: 
E. 292. 12 4. Hill. 35 Eliz. B. R. Gregory v. Nevil. | 
6. Aſſumpſit, in Confederation the Plaintiff at the Defendant's Requeſt, 
would ſurceaſe ſuch a Suit, the Defendant promiſed to ſeal him a Bona, _ 

required ; 
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required; and that he did ſurceaſe the Suit &c. but did act allege that he 
arceaſed the Suit at the Defendant's Requeſt, nor that the Requeſt to ſeal was 
by the Plaintiff. Bur Per Cur, as to the firſt it ſhall be intended, for it is 
for the Defendant's Benefit; and as to the ſecond, it ſhall be intended 
that it was by the Plaintiff, or by his Servant tor him, it the contrary 
be not ſhewn. Cro. E. 299. pl. 10. Paſch. 35 Eliz. C. B. Okes v. 
. in Conſideration the Plaintiff would be Bail for him, the 

Defendant did aſſume &c. and ſaith de facto that he became Bail, but ſaith 

not before whom, it was holden by the Court a good Cauſe to = Judg- 

ment, Cro. E. 352. pl. 8. Mich. 36 & 37 Eliz. C. B. Pipe's Caſe 

8. Where Part of a Confederation is good, and Part is not good, the Party 
ought to allege Performance of that which is material and valuable. But 
where a Conſideration conſiſts of 2 or 3 Parts, and every Part is valuable, 
there of Neceſſity he muſt ſhew Performance of every Part thereof; Per 
rot. Cur. Cro. F. 759. Paſch. 42 Eliz. C. B. in pl. 29. | +. 

9. Afſumplir, for that it was agreed between the Plaintiff and one Z. that Cro. J. 119; 
the ſaid Z. ſhould leaſe a certain Houſe to one V. for q Tears; and that V. Scarro v. ; 
during the ſaid Term ſhould repair the Houſe with Tile and Glaſs only; and Saprany, 
that thoſe and other Covenants ſhould be put into the Deed; and that 2 2155 
the Plaintiffs ſpould be bound in a Bond of 100 l. for Performance of Cove- — i 
nants ; but a Covenant being put into the Deed that W. ſpoul be bound to all Chamber, 
Manner of Reparations, N. refuſed to ſeal the ſame, and the Plaintiff re- S. C. but 
fuſed to ſeal the Bond; and further ſhews that in the ſaid Houſe there was a — : _ 
great Wall, Part whereof was ruinous, and likely to fall during the ſaid Pear. 
Term ; and that the Defendant, in Conſideration that the ſaid W. would ſeal 
the ſaid Indenture, and that the Plaintiffs would ſeal the ſaid Bond, did aſ- 
ſume to maintain the ſaid Wall durante pred. termino j Annorum &c. and 
avers that the ſaid W. the ſaid Indenture, and the Plaintiff the ſaid Bond 
did thereupon ſeal ; and in Fact ſays, that the ſaid Wall, at ſuch a Time 
during the ſaid Terin did fall &c. Exception was taken becauſe it was 
not expreſsly averr*d that Z. did demiſe the ſaid Houſe; and if there was no 
Demiſe, it was not poſſible for the Defendant to repair it during the 
Term, it not appearing that there is any Term. And the whole Court 
held the Exception good; for 1 any Thing that appears, the Indenture 
was ſealed only on the Part of the eſſee, and not on the Part of the Leſſor; 
and then there is no Leaſe, and conſequently no Covenants, and ſo no 
Breach. And Judgment tor the Defendant. Yelv. 18. Mich. 44 & 45 
Eliz. B. R. Soprani and Barnardi v. Skurro. „ . 

10. Aſſumpſit &c. for that in Conſideration of 10 5. paid, and 20 l. more In Aſſumpſit 
to be | rag ſuch a Day and Place &c. and in Conſideration the Plaintiff the ey laintiff 
ſame Day and Place would bring a ſufficient Man to be bound to the Defendant — 5 
for Payment, he promiſed that the Plaintiff ſbould have ſuch a Wood to his ſideration be 
own Uſe ; and alleg'd that he brought B. Adjudg'd tor the Defendant, be- would become 
cauſe the Plaintiff ought firſt to /hew that B. was ſufficient, ſo that it might _— to the 
appear to the Court &c. and alſo thould have alleged in Fact not only that — woreay by 
he brought B. to be bound, but that he was bound in Fact, or offered himſelf with fufs- 
tobe bound; for perhaps the Plainriff might bring him to be bound, and cient Surety 
when he came to the Place he might refuſe. Yelv. 49. Mich. 2 Jac. for the Pay- 
B. R. Allen v. Randall. 70 17 FA * 
aſſumed to deliver bim an Horſe; and the Plaintiff avers, that he offered to be bound to the * x.arruay ti | 
and did not ſay by Obligation, with ſufficient Surety. On Non Aſſumpſit the Plaintiff had a Verdict, bur 
could not have Judgment; for he ſhould have tender'd the Obligation ſeal'd, and have ſet down the 
Sum, that the Court might judge if it were ſufficient for the 11 1. and the Surety ſhould have been 
named. Hob. 69. pl. 80. Trin. 13 Jac. Auſtin v Jervoyſe.— Hob. 77. pl. 98. S. C. adjudg'd 
againſt the Plaintiff, tho' it was expreſsly in the Conſideration laid only that he ſhould be bound for the 


irn Brouul 11. S. C. adjudged accordingliy.—8. C. cited Vent. 99. in Caſe of Catterel v. 
armall. 8 : 
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Conſidera- 11. In Aſſumpſit the Conſideration was to procure 61, to be lent for a 


ion to lend inti | ime, 
tion %%% Lear. The Plaintiff counted that he procured 3 1. at one Time, and zl. 


ii at another. This is no Performance, and the Count is not good. Yely, 


» 


declares of 8y. Paſch. 4 Jac, B. R. Dorrington v. Eaſt. 
Part being 1 : | : | | | 
lent or paid in Silver, tho the Subſtance is perform d, yet not being perform'd according to the Letter, 
it is not good; Per tot. Cur. Yely, 87. in Caſe of Dorrington v. UE ä , 


ta. In an Aſſumpſit the Plaintiff declares, that in Confederation that he 
would ſeal and deliver a Releaſe to F. S. Oc. the Defendant would pay to hin 
51. and avers that he had made the Releaſe Ec. and by the Appointment if 
the Defendant had delivered it to B. to the Uſe of F. S. And it was ad. 
judg'd that he had not well purſued and per formed the Conſideration, 
at otherwiſe if it had been by the Appointment of F. S. himſelf. Noy 18, 
Tanfield v. Green. | 
13. Aſſumpſit, for that his Father was ſeiſed of the Manor of D. and of 
divers Lands Sc. in D. in Fee, and in Cunſideration that the Plaintiff, u. 
gether with his Father, /igillaret quandam Indenturam per quam his Fa. 
ther barganizaret Sc. the ſaid Manor and Lands, the Defendant aſſumed t 
pay &c. and alleges that the Plaintiff ſuch a Day ſigillavit Indenturan 
pred &c. Judgment was given for the Plaintiff in C. B. but revers'd in 
B. R. becauſe Diverſa terras & tenementa in D. are uncertain, and com- 
prehend not all his Lands in D. and therefore the Plaintiff ought to hav 
ſhew'd particularly what Lands were compriſed within the Indenture. Yely, 
110. Mich. 5 Jac. Mordant (Ld.) v. Walden. 5 5 
14. Another Reaſon of Reverſal was, that the Plaintiff had not laid 
the Performance of his Part certainly, becauſe ( Indenturam prædictam 
cannot be good; for (Prædictam) muſt refer to ſome Certainty before, 
whereas no Certainty is before; for (Quandam Indenturam) mention d 
at firſt is uncertain, it being the ſame Thing as if he had faid (Unam 
Indenturam,) and then the (Prædictam) could not be good; but he 
ſbould have ſbewn certainly that be had ſeald ſuch a certain Indentare per 
quam the Father and the Plaintiff, barganizaverunt &c. and ſo de verbo in 
werbum, as laid in the Premiſſes of the Declaration; but if this had been a 
perfect Indenture in Date, Nomination of the Parties, and Limitation of 
the Land, it would have been well to have ſaid that he ſeal'd (Indentu- 
ram prædictam, ) becauſe it appears by the Premiſſes to have been a true 
and perfe& Deed in Facto, whereas here it is only a pretended Inden- 
ture. Yelv. 111. Mich. 5 Jac. B. R. Ld. Mordant v. Walden, 60 
15. Aſſumpſit, in Conſideration the Plaintiff had promiſed to marry the 
Defendant within a Fortnight, the Defendant promiſed to marry the Plainti 
within a Fortnight, and ſhe avers that ſbe was ſemper parata & obtulit ſe; 
but does not ſay within a Fortnight. Per Curiam, it is well enough with- 
out ſaying Obtulit ſe at all, becauſe ſhe was Semper parata. And Wylde 
J. ſaid, the Man 1s Ducere Uxorem. Freem, Rep. 347. pl. 431. Mich. 
1673. Holcroſt v. Dickenſon. % non 
16. W. bought a Quantity of Gum of P. and paid him for it; and at 
the ſame time D. affirm'd that he had another Quantity then upon the 
and to be in London in May next, and as good as the other, 
whereupon W. the Plaintiff promiſed D. the Defendant, that if it ex- 
ceeded not 2000 Weight he wonld, in 4 Months after Delivery, pay tor 
it ſo much; and D. in Conſideration thereof promiſed to deliver the ſame 
when it ſhould come to London, and that it ſhould be as good as the 
firſt, Upon Error brought in the Exchequer-Chamber, it was objected 
that the Declaration was not good, in not averring that the Gum deli er 
was the ſame as was upon the Sea, nor that it came to the Port of London, n 
that it did not exceed 2000 Weight ; tor other Gum would not be within 
the Promiſe, and tho' it was ill, and nor merchandizeable, that is nat 
material, it not being within the Promiſe, and it was his Folly to noone 
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Arreſt of Judgment, that the 


many Days labour, and do his Endeavour to that Purpoſe, viz. in Riding 


was held good, and Judgment per tor. Cur, for the 


Matter ſufficient, as Haughton ſaid; and Doderidge and 
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of it, and ſhall not be aided by any Intendment; and all the Judges and 
Barons were of that Opinion, and reverſed the former Judgment. Cro. 
J. 235. I 6. Hill. Jac. B. R. Weſton V. Dyke. A : 
17. The Plaintiff geclar d that he with his own Money bought for the De-. 
fendant, and at his Requeſt, feveral Wares for him, which were tranſported 
10 Ireland, and the Defendant nes to repay him &c. It was mov'd in 
laintiff did not aver that the Wares ſo bought 
came to the Uſe 5 the Defendant, neither did he aver that when they were 
geliver d to the Defendant he promiſed then to pay the Money; bur per tor. 
Cur. the Plaintiff has juſt Cauſe of Action, and the Declaration is good, 
and * was given for the Plaintiff. Bulſt. 169. Trin. 9 Jac. 
Moor v. Moor. „ 4 
18. Aſſumpſit, in Confideration the Plaintiff would make a Leaſe to the 
Defendant of Lands for 21 Years, at the yearly Rent 0 Io/. the Defendant 
promiſed to give him a Horſe ; and ſhews that he made him a Leaſe of the 
Lands, but that he had not mou him the Horſe, but ſaid nothing of any 
Rent reſerved upon this Leaſe ; and this being moved in Arreſt ot Judg- 
ment, the whole Court held clearly that by this Leaſe thus made, with- 
out any Rent reſerved, he hath not purſued the Contract, and fo not 
intituled bimſelf to the Action; and Judgment againſt the Plaintiff. 
3 Bulſt. 35, Paſch. 13 Jac, Lea v. Adams. | Wn, | 
19. Aut, for that the Deſeudant had committed a Felony, and Mo. 866. pl. 
thereupon requeſted the Plaintiff to do his Endeavour to procure a Pardon for + ? 7. S. C. 
him, and alleg'd that he endea vour d by all the Means be could, and did es For 
by 3 Juſtices, 
and Fourneying at his own Charge from London to R. where the King was, and | — 4 1 
and ſo to and from Newmarket, io obtain a Pardon &c. After Verdict it he did wer 
was moved, that nothing appears done but Riding up and down, and fo * hee | 
the Declaration not good ; and of that Opinion was Warburton J. but eh King, 
the other Judges held for the Plaintiff, and fo he had Judgment; for the or preferr 4 
Iſſue tound for the Plaintiff is a Proof that he did his Endeavour accord- 2 Petition, 
ing to the Requeſt, and it was neither required or promiſed to obtain a 4 = 
Pardon; and he laid expreſsly in general, that he did his Endeavour to enough, 
obtain it, viz. in Equitando &c. to obtain; and if upon the Trial he and the o- 
could have proved no Riding nor Journeying, yet any other effectual ing at bis 
Endeavour, according to the Requeſt, would have ſerved. Hob. 1035. ras 
pl. 129. Mich. 13 Jac. Lampleigh v. Brathwaite. 7 * N 


and Endea. 


VOUr, —— 


Brownl. 7. 8. C. adjudg'd accordingly. 


20. AT umpſit, for that the Defendant having a Friend fick in the Plain- Roll Rep. 
tf 's Houſe, which was an Inn, ſaid to the Plaintiff, Provide for him ſuch 173- pl. 6. 
Neceſſaries as he ſhall want, and I will pay you; and avers that he provided —_ 


Meceſſaries for him amounting to 151. &c. It was moved in Arreſt, that adjudg'd 3 


he did not ſbew what Neceſſaries in particular; hut the ae Allegation the Plaintiff, 
| Plaintiff. 3 Bulſt. 
31. Paſch. 13 Jac. Cripps v. Boynton. 


21. Afſumplit, for that in Conſideration the Plaintiff would deliver al 
the Corn in ſuch a Barn, the Defendant did aſſume and promiſe &c. and 


. avers that he did deliver all the Corn in the Bars; but does not ſbew that 


there was any, or how much Corn there, which the Court agreed he thould 
have done; but it ſeems it is aided by the Statute of] Solaie, there being 

| | -ooke ſaid 
that this Iſſue of Non-Aflumpſit admits that there was Corn there, aud 
this is found by the Verdict for the Plaintiff; but they all ſaid that if 
the Defendant had demurr'd the Plea had not been good. It was ad- 
judg'd for the Plaintiff, and afterwards affirm'd upon a Writ of Error. 
Roll Rep. 382. pl. 3. Trin. 14 Jac, B. R. White's Cale. 


23: 0. 
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S. C cited 22. O. was indebted 10 J. to the Plaintiff for ſeveral Treſpaſs, which 
Poph. 206. z the Plaintiff at the Defendant's Requeſt was content to accept of; 454 
8 Conſideration that the Plaintiff, at the Defendant's Requeſt, would di. 


28. | efen | 
hy 1 Mich. charge the ſaid. O. of the ſaid Debt, and permit him to carry out of the Plain- 


o Car. 2. tiff*s Houſe certain Goods of the ſaid O. he promiſed to pay the Plaintiff' the 
. * 10 I. ſuch a Day; and alleg d that he did acquit O. and ſuſfer'd him to car- 
Deion ry his Goods &c. It was holden the Declaration was not good, becauſe 

1 ; FRI 
v. Raw- not ſhew'd How he acquitted him ; and though the Conſideration to permit 
lins, S. P. him to carry away the Goods had been a ſufficient Conſideration in irſelf 


a gn the and was well alleg'd, yet being join'd with another Conſideration which 
; pt IM is good, if alleg d to have been pertorm'd, but that not being done, 


v. Stokes, makes the whole Declaration ill; and adjudg'd tor the Defendant, Cro. 

Cro. * 383. J. 503. pl. 14. Mich. 16 Jac. B. R. Leneret v. River. | 

which was | 

a later Authority, and directly contrary, the Court held it well enough, without ſhewing How, whe. 

ther by Releaſe or otherwiſe, eſpecially being after a Verdict; but that perhaps it might have been 

otherwiſe upon a Demurrer to the Declaration; and Judgment was affirm'd. ——2 Jo. 125 Hill. 31 & 
2 Car. 2. B. R. the S. C. adjudg'd accordingly ; for being atter Verdick it ſhall be intended a ſufficient 

Diſcharge was prov'd, as was neceſſary upon the Iſſue of Non-Aſſumpſit. 


Bulſt. 235. 43. Aſſumpſit, in Conſideration the Plaintiff would marry his Conſin at 
8c. but is Requeſt, to give him 201. and alleges in Facto, that ſuch a Day he 


8. P. does : : þ 5 
„ married her, but did not ſay that he married her & at the Defendant's Re- 


Roll queſt ; yet held good; for having alleg'd that he married her, it ſhall be 
Rep. 355. intended ar Defendant's Requeſt, Cro. J. 404. pl. 3. Trin. 14 Jac. B. R. 
pl. 7. _ Berisford v. Woodroff. 5 | 
2. pL 80. ©. | 

58. 1 * F. P. does not appear.—)7 Mod. 144. Hill. 4 Ann. S. C. and S. P. cited by Holt Ch. J. as 
held to be well in itſelf, without any Requeſt or Help of a Verdict. Ex 

Aſſumpſit, for that the Defendant promis d if the Plaintiff at the Inſtance of the Defendant would marry 
bis Daughter, he weuld pay bim 20 J. and avers that he married the Daughter, but did not ſay ad en 
Defendentis. But adjudged that he having married her, it ſhall be intended * ad inftantiam Detendentis 
without ſuch Averment. Cro. C. 194. 195. pl. 5. Trin. 6 Car. B. R. Poynter v. Poynter. 8 (. 
cited by Holt Ch. J. 7 Mod. 144. LEN | 3 

A. chas bound in a Bond for J. S. who died inte ſtate. B. took out Adminiſtration. M. the Widow of 7 S. pro- 

mii d B. that if be «would, at the Inſtance of the Plaintiff, relinquiſh the Adminiſtration, and ſuffer M. to ad- 
mini ſter, ſbe would ſave B. harmle * the Bond. In Caſe brought by B. he counted accordingly, and 
that he rel inquiſh d and ſuffer'd M. the Defendant to adminiſter, but that ſhe had not ſaved him harm- 
leſs of the ſaid Bond. After Verdict it was mov'd that the Declaration was not good, becauſe it did 
nor ſbetv that B. bad rel inqui ſb d the Adminiſtration * at the Inſtance of M. the Defendant, but generally that 
be had relinquiſb'd it, which might be without the Inſtance of the Defendant; and ſo Judgment in C. B 
was revers' d. Jo. 441. pl. 1. Mich. 15 Car. B. R. Leate's Caſe. —Mar. 55. pl. 86. S. C. by the Name 
of Clarke v. Spurden. Adjornatur.—8. C. cited 7 Mod. 143. Arg. and Ibid. 144. by Holt Ch. J. who 
cites the Conſideration to be, that the Plaintiff ſhould procure B. to renounce Adminiſtration; ſo thit 
there is an Act to be done by B. to intitle himſelf to an Action; for if he does nothing, tho' the other re- 
nounces he has no Cauſe of Action; for the Agreement was not to do fo; and ſo if the other renounc'd 
Adminiſtration generally, but if B. did procure him to do ſo. | 


24. Aſſumpſit, in Conſideration the Plaintiff would go with the Defen- 
dant to ſell ſuch Timber, and to do other particular Acts, the Defendant pro- 
miſed &c. The Plaintiff alleges that he went with him, and help'd him to 
ſell 'he Timber, & quod ſemper paratus fuit apud C. to perform alia premiſſe, 
&c. It was the Opinion of the Court, that the Conſideration being tu- 
turely to be perform'd, ought to be preciſely alleg'd to be-perform'd, 
otherwiſe Action will nor lie, and the Allegation that Paratus fuir to 
perform it, is not ſufficient ; eſpecially as Dodderidge ſaid, Paratus apud 
C. when the Acts were to be done at B. And adjudg'd for the Deten- 
dant. Cro. J. 583. pl. 3. Mich. 18 Jac. B. R. Pain v. Baſt wick. 

25. Caſe, for that there was a Diſcourſe of a Marriage between the Plain- 
tiff and the Son of the Defendant on ſuch a Day and Place; and that tt! 
Defendant” then promiſed, that if her Father would give the Son 120. # 
Marriage, and ſhe married him, he would ſettle 20 l. per Annum on her j 
4 Jointure upon Requeſt ; and avers that on ſuch a Day and Place he id 

mar!) 
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marry her, and that her Father gave her 120 J. in Marriage; (but did not 
ay Poſtea, nor the Time when he gave it) Ir was mov'd in Arreft of 
udgment, that there were 3 Things precedent to the ſettling the Join- 
ture, (viz.) Marriage, Payment ot the 1201, and the Requeſt to ſettle 
che Jointure 3 and it is not ſufficient to allege that the Money was given 
in Maritagio, becauſe it is uncertain 3 for Money given before, or at the 


FEY 


Time, or after the Marriage, may properly be ſaid to be given in Mari- 


tagio, therefore he ſhould have ſer forth the Time when the Money was 
:yen; for in this Caſe it was Parcel of the Contract, and for this Rea- 
* the Judgment was ſet aſide. 2 Roll Rep. 488. Hill. 22 Jac. B. R. 
Willet v. Mold. 
26. Aſſumpfit, in Confederation the Plaintiff would accept of 121. in Diſ- Win. 73. 
charge of all Reckonings and Accounts betwixt the Plaintiff and Z. E. and S. C. bur 
would ſeal and deliver a General Acquittance to the Uſe of the ſaid Z. E. as S. P. does 


ſhould be requir d, the Defendant promiſed to procure Z. E. when he return ! Pear. 


to N. to ſeal and deliver a General Acquittance to the Plaintiff, and alleges 
that he accepted of the 121. and ſeal d and deliver'd a General Acquittance to 
J. N. to the Uſe of 7. E. and that J. E. return 'd to N. & licet ſæpius re- 
quiſicus, the Detendant had not procured T. E. to make the General 
Acquittance. It was moved in Arreſt, that alleging the Delivery of a 
General Acquittance without fhewing any, ſo as it may appear to the 
Court to be ſufficient, was not good, and ſo the Conſideration not ſuffi- 
ciently alleg'd to be perform'd; and alſo becauſe it is ſaid he deliver'd 
to J. N. the Acquittance to the Uſe of T. E. who is a Stranger, and per- 
haps will not deliver to T. E. and for theſe Reaſons Crooke J. held 
the Declaration not good; bur the other Juſtices e contra, and adjudg'd 
for the Plaintiff, it being after Verdict upon Non-Aſſumpſit, wherein he 
denied the Promiſe, but not the Performance of the Contideration. But 
Ld. Hobart faid, it he had demurr'd becauſe he did not ſhew the Acquit- 
tance, perhaps it might have been other wiſe. Cro. C. 19. pl. 12. Mich. 
1 Car. C. B. Farrer v. Engliſh. 

21. Caſe, for that he was poſſeſs'd of ſuch Goods in London, and 
that in Confederation of 2 5. the Defendant at London promiſed, that if the 
Plaintiff would deliver the Goods to him to carry them aboard ſuch a Ship &c. 
and averr*d that he did deliver the Goods to the Detendant, bur that he had 
pot carried them aboard; but did act ſhew when or where he deliver d the 
Goods to the Defendant, but ſaid only Deliberavit. Per Jones J. it is 
only an Ind ucement to the Promiſe, and oughr not to be thew*d fo pre- 


curr'd, and 


, . ini ſ id | 
he had diſclaim'd the Matter ot the Common; and of that Opinion were —_ fully 
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paſs where he ought vey P. being an Intruder upon the King ; beſides the Jury have found the 
was in Maintenance of the Title of Common expreſsly ; and Judgment was enter'd for the 
Plaintiff. , | 


39. In Cafe the Plaintiff declares that as he was a doing certain Bufineſs 
for the Defendant, the Defendant ſaid to him, Do it, and I will repay yoy 
whatſoever you lay out. And fbews that he had expended 41. but does not ſbeu 
particularly circa quid; And for that Cauſe it was held naught. Het. 122. 
Mich. 4 Car. C. B. Hutchinſon v. Cheſter. 

30. The Defendant did promiſe that he would make ſuch a Conveyance « 
certain Lands, and pleaded that he had made it, but did not ſhew the Place 
where it was made; And the Court was clear of Opinion that he need not, 
for it ſhall be intended upon the Land, And ſo in Caſe of Performance of 
Covenants, it is not needful ro ſhew the Place where &c. Mar. 22. pl. 
31. Paſch. 13 Car. Vaughan v. Vaughan. 

31. In Caſe on a Promiſe made by C. to pay a Debt owing by F. F. if he 
would forbear to ſue F. S. the Plaintiff averr'd Forbearance hitherto ; Ex- 
ception was taken that he had no? alleged How long he had forborn, ſo as 
it might appear to the Court, whether he had forborn a convenient time 
or not. But adjudg'd that the Conſideration was good, and the Aver- 
ment ſufficient ; for that it appears upon Record How long the Forbear- 
ance was, and therefore no Particular Averment neceſſary. Hardr. 5. pl, 
5. Trin. 1655. in the Exchequer, Barnehurſt v. Cobbot. 

32. Aſſumpſit for that the Defendant, in Con/ideration the Plaintiff 
would deliver certain Goods to the Defendants Son ſuch as he ſhould dgſire, 
promiſed to pay for them, and avers that he deliver d certain Goods to the Son 
&c. but did not ſay that they were ſuch Goods as the Son deſired; But ad- 
judg'd that the Acceptance was an actual Deſire, and that is more than a 
verbal one. Sty. 163. Mich. 1649. B. R. Johnſon v. Abington. 

33. Plaintiff counted that whereas he at the Inflance and Requeſt of 
the Defendant had taken Pains to reconcile Differences betwixt the Defendant 
and F. S. and others, the Defendant promiſed to pay him 1001. at a certain 
Day. It was moved in Arreſt of Judgment that he did aot ſpew what 
Pains he had taken, and ſo it cannot be known whether his Pains were 
ſufficient to ground the Promiſe upon. And further, that he does 10 

bed who thoſe others were beſides F. F. whom he took Pains to reconcile 
Differences between. But theſe Exceptions were over- ruled without 
ſpeaking to. Sty. 465. Mich. 1655. B. R. Hardreſs v. Prowd. 


Months, which is well; Contra if it had been a/que 12 Months. duch, 


Ar. 2. 


The Plan- 35. Action upon the Caſe, that whereas the Defendant's Father wa: 


1 bound to the Plaintiff in ſeveral Bonds, and he intended to ſue the Defendaii 


Ch. J. and ally, or offer'd ſo to do, and the Detendant refuſed ; which by Keeling, 


Rainsford Fj is ill, and not the whole that is in his Power to do, which the Cour! 
c 


2 F agreed. Judgment ſtaid. 1 Keb. 872. pl. 21. Paſch. 17 Car. 2. B. R. 


aver that be Crewe v. Slowly. 


had built the | 
Houſe or vas binder'd by the Defendant, for in this Caſe the Word pro makes the Condition precedent; but 
Twiſden J. contra. But adjornatur, and afterwards being moved again and Twiſden J. retaining his for. 
mer Opinĩon, the Court gave Judgment for the Plaintiff, by reaſon that Hale Ch. J. and the othe r juſtices 
then held that the Plaintiff having declared that Paratus fuit & obtulit ad Performandum &c. was 1 _ 10 

ver ment 


= — ů yo- 93 . End 
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1 t after Verdict. 2 Saund. 350. Trin. 23 Car. 2, Peters v. Opie. 2 Lev. 23. Opy v. Peter 
= ag d accordingly for the Plaintiff per tot. Cur. it being after Verdict. 9 8. 0. 
adjornatur—Ibid. 214 S. C. adjudg'd accordingly by Reaſon of the Verdict. ———2 Keb. 81. pl. 
12. S. C. adjornatur. Ibid. 837. pl. 69. S. C. 3 Keb. 45. pl. 20. S. C. but no Judgment. 

4 Mod. 189. cires 8. C. DEE | | . 

Aſſumpſit for that in Conſideration he would nſe his Skill and Pains, and provide Medicines for and curs 

H. of the Piiſick, the Defendant promiſed to pay what be deſerved, and laid another Promiſe at the ſame time, 
in Conſideration as aforeſaid, but ſomewhat varying from the firſt, and averr'd that he had be ſtoæu d his Pains 
and cured J. S. accordingly. It was moved in Arreſt of Judgment, becauſe the Plaintiff had made no Aver- 
ment of the Cure upon the firſt Promiſe, and entire Damages being given, it was ill for the whole, But the 
Court held; that ſince he had averr d it on the ſecond Promiſe, o that 1t appear'd on the Record that the 
Cure was done, it aided the Omiſſion of it in the firſt, eſpecially after a Verdict. Vent. 44. Mich. 21 
Car. 2. B. R. Lee v. Edwards, Mod. 14. pl. 38. S. C. adjudg'd Nifi &c. but Twiſden J. ſaid, if 
it had reſted on the firſt Promiſe it had been naught, bur now ir lies on the whole Record, whether he had 
cured her or not. Sid. 428. pl. 15. S. C. and held —_ after Verdict, eſpecially in this Caſe; becauſe 
both the Promiſes were made on the ſame Day; But by Twiſden I. tho' the Promiſes had been ſuppoſed 
to be on ſeveral Days yet it would be aided by ſuch General Verdict, — Lev. 280. S. C. adjudg'd for 
the Plaintiff; for it ſhall be intended after Verdict, that it is the ſame Perſon, the ſame Malady, and 
the ſame Cure; And it is but the ſame Cauſe of Action laid ſeveral Ways, as is uſual in Aſſumpſits.— 
2 Keb. 559. pl. 55. S. C. adjornatur. Ibid. 566. pl. 71. adjudg'd for the Plaintiff, 


36. Where an Aſſumpſit is brought on a Promiſe of Marriage, a Tender 
muſt be averr d. 2 Keb. 283. pl. 52. Mich. 19 Car. 2. B. R. Kingman v. 


Grenvill. 


37. A. was indebted to C. the Plaintiff, and being about to ſell Land to pay 
the Debt, B. the Defendant, in Conſideration that C. would forbear to ſue A. 
till he had ſold the Land, promiſed to pay. The Plaintiff averr'd that A. had 
ſola, but not that he did forbear ; And the Court held it ill; and thereupon 
the Plaintiff's Counſel pray'd a Nil capiat per Billam for Expedition. 
And it was granted. 2 Keb. 618. pl. 3. and 639. pl. 65. Paſch. 22 Car. 2. 
B. R. Friend v. Curtis, | 

38. Aſſumpſit &e. for that he being ſued in B. R. retained the Defendant Lev. 297. 
to be his Attorney, who in Conſideration of 30 5. paid to him, and that the > - oy 
Plaintiff would enter into a Bond with ſufficient Penalty to ſave the Defendant Bond 3 
harmleſs, promiſed to get Bail filed for him &c. and averr'd that he did be with ſuf- 
give the Detendant a Bond with a great and ſufficient Penalty &c. Upon ficient Sure. 
Non Aſſumpſit the Plaintiff had a Verdict and Judgment. It was af- 7 The 


fign'd for Error, that the Plaintiff did act ſet forth of what Penalty the "4 _— 


Bond was, that it might appear to the Court to be ſufficient. The Court held ſhould be 


that the Exception would have been good «pon a. Demurrer, but being ſhewn what 
alter Verdict, and ſince the Oxford Act of Jeofails, the Plaintiff had as 2 — 
Judgment. Vent. 99. Mich. 22 Car. 2. B. R. Catterel v. Marſnall. 3 


; ciency the 
Sureties were, in caſe the Bond had been for Payment of Money; but that in this Caſe it bang to ſave 
againſt uncertain Damages and Coſts of Suit, ſo that the Court cannot judge of the Sufficiency, he need 
not ſhew it in the Declaration, but it ought to come upon the Evidence on Non Aſſumpſit; and the 
Court which tries the Cauſe ſhall judge of the Sufficiency of the Penalty and Sureties ; and therefore 
affirm d the Judgment, — Mod. 70. pl. 23. S. C. and Judgment affirm'd, it being after a Verdict, 2 
Keb. 692. pl. 28. S. C. and Judgment affirm'd. | 


39. The Defendant was bound in an Obligation for Payment of Mo- Freem. Rep. 


ney, and Part thereof being ſaid not to be paid, the Detendant promiſed Wi 1 136. 
that if he did not make it appear before F. S. that this Part was paid, he 8 Wo 


_ would pay it. The Detendant pleaded that he made it appear to J. S. that adjudg'd in 


the Part was paid. The Plaintiff demurr'd, and had Judgment in C. B. C. B. by 3 
becauſe he did not ſhew How he made it appear; and in Error the Judg- ur, but 
ment was affirm'd in B. R. for the ſame Reaſon. 2 Lev. 125. Hill. 26 contra: and 
& 2 Car. 2. B. R. Wilſon v. Done. ; 


Vaughan 
_ ſaid that if 
he had pleaded that he made it appear to J. S. and that he was ſatisfied with it, it might have been well 


enough———3 Keb. 183. pl. 26. 293. pl. $7. 424. pl. 22. S. C. 


40. Caſe for that the Defendant in Conſideration the Plaintiff would A like Caſe 


fortear to ſue him promiſed to pay &c. then he avers that he did extunc to- Mas this 


tally erm, 


wm 
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where the pally forbear, but did not ſay hucuſque. Sed per tot. Cur. it ſhall be intended 


- — = * n 
1 

— 

0 A 


eee a total Forbearance. 2 Mod. 24. Paſch. 27 Car. C. B. Edwards v. Robarts 


be fore, and the Averment was that he forbore Months; and being moved in Arreſt of Judgment by Ser⸗ 
jeant Ealdwyn, becauſe ir is not ſaid hucuſqus, which implies that after the 7 Months he did forbear 
it was notwithſtanding held good, it being a reaſonable Time; and the rather becauſe if the Action had 
been brought within the 7 Months, and the Plaintiff had averr'd that hucuſque he forbore, it had been 
good enough. Quzre, 2 Mod. 24. Paſch. 27 Car. 2. C. B. in Edwards and Roberts's Caſe, 


41. In Aſſumpſit to ſurrender Copybold Lands, Exception was taken be- 
cauſe it was not averr'd that the Plaintiff ſurrender'd them according to the 
Cuſtom of the Manor, nor ſhew'd the Surrender itſelf, that the Court might 
judge of the Validity thereof, but becauſe it was ſaid a Surrender according to 
the Agreement, and Verdict on Non Aſſumpſit it is well enough. 3 Keb. 
625. pl. J. Paſch. 28 Car. 2. B. R. Danwood v. Godſcall. 
42. Aſſumpſit in Confideration the Plaintiff would conſent and not hinder 
the Defendant to marry ſuch a Woman, he promiſed to pay the Plaintiff 200. 
Upon a Demurrer, the Defendant had Judgment becauſe the Plaintiff 
did not ſhew where or in what Place he did conſent ; for it is an Affirma- 
tive as well as a Negative, viz. to conſent and not to hinder. 2 Ley, 
221. Trin. 30 Car. 2. Chapman v. Fothergile. | 
2 Show. 95. 43. Aſſumpfit to pay 20 J. after ſuch a Marriage had between the Plain- 
pl. 9. Kirby fis Nephew and the Defendant's Niece, in Conſideration that the Plaintiff, 
22 —_ "> at the ſpecial Inſtance and Requeſt of the Defendant, would endeavour and la- 
the Queſtion our to perſuade the Nephery to marry the Niece, did promiſe to pay &. and 
was upon the averr'd that he Omnibus modis quibus poterat conatus fuit &c. but did nat 
Word (Po- ,}Jepe in particular How and in what Manner he did his Endeavour &c. 
nano horn The whole Court ſeem'd to agree that the Declaration is good, but per- 
tain; bur ſuaded the Plaintiff to go to a new Trial, becauſe the Damages given be- 
becauſe he ing 40 l. were too great for ſo ſmall a Matter. Raym. 400. Trin. 32 
had laid a Car. 2. B. R. Aglionby v. Towerſon. | 


particular : . 2 | 
Act of Perſuaſion, it was held good, being after Verdict; and Judgment for the Plaintiff ——— Mo. 


595. pl. 808. Paſch. 35 Eliz. 8. P. agreed to be good enough in Action on the Caſe, which is only Mat- 
ter of the Conſideration which 1s not traverſable. But otherwiſe it is in the Condition of an Obligation or 
Covenant, where one binds himſelf to do his Furtherance, he ſhall there ſhew particularly How he had 


done his Furtherance. 


. The Count was, that in Conſideration the Plaintiff would deliver 
th; Defendant's Cattle out of Pound, he promis'd to pay him or fave him 
harmleſs ; and averr'd that pro deliberatione inde an Action was brought 
againſt him, and a Recovery, but did not expreſsly aver that he had deliver- 
ed the Cattle. The Court held this nor ſufficient, tho? after a Verdict; 

for it was the ſubſtantial Part and Ground of the Action. And Judg- 
ment was ſtay d. 2 Show. 329. pl. 338. Mich. 35 Car. 2. B. R. Well 

v. Thompſon. 

Show. 50 45. Aſſumpſit, for that in Conſideration the Plaintiff would deliver to the 
ackſon v. Defendant &c. he promiſed to pay &c. and averr'd that he did deliver &c. 

1 bur did not ſay where. And upon a Demurrer to the Declaration it was 

r held ill, becauſe this being an executory Conſideration, it is traverſable. 

dant. I Salk. 22. pl. 1. 1 W. & M. in C. B. Sexton v. Miles. 

| 46. The Count was, that the Defendant, in Conſideration the Plain- 

tiff, at the ſpecial Inſtance of the Defendant, would forbear to arreſt his 
Son, -_ to pay him ſo much as the Son ſhould be indebted to the Plaintiff 
upon the Ballance of the Account to be ftated between the Son and the Plaintiff. 
The Plaintiff averr d that an Account was ſtated of all Debts owing by itt 
Defendant's Son to the Plaintiff; and that upon that Account the Son was 
found indebted to the Plaintiff in 201. and that he forbore to arreſt &c. 
It was objected that the Averment is only of an Account of Debrs due by 
the Son to the Plaintiff, whereas if an Account had been ſtated of all 
Debts due on both Sides, the Plaintiff might have been found Debtor a 

ITE | rerun . the 


% 
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the Son; and ſo the Plaintiff had not intitled himſelf to the Action. But 
Per Cur. it being after Verdict, they will not intend any thing due from 
the Son to the Plaintiff, And Judgment tor the Plaintiff, Ld, Raym. 
Rep. 357. Mich. 10 W. 3. Waters v. Glaſſop. Fe ts | 
47. Aſſumpſit, for that in Conſide ration the Defendant Would receibe A. 5 Mod. 143. 
B. and C. into his Honſe ut Hoſpites, and find them Meat, Drink, and all _ V. 
Neceſſaries, he promiſed to pay the Plaintiff” as much as he deſerved ; but did * ger M 4. 
not allege that he received them ut Hoſpites, which 1s a ſpecial Receiving. ingly, and 
It was objected that it ought to be preciſely alleged, and that an exact fo arm d a 
Performance was neceſſary. But the Court held it ſufficient; and it Judgment 
they had been received ur Hoſpites, it ought to be ſhewed by the Defen- 2 
dant, with a Traverſe of their being received as ſuch. And finding 
them Meat and Drink ſhall be intended a Gueſting them till the contrary 
appears. 1 Salk. 25. pl. 10. Paſch. x Ann. B. R. Gould v. Johnſon. 

48. Where one Thing is to be the Conſideration of the other, tho? 
there are mutual Promiſes, Performance muſt be aver“ d; Per Holt Ch. ]. 
1 Salk. 112. pl. 1. Trin. 2 Ann. Colonel v. Briggs. EE: 

49. Plaintiff declared, that in Cnſideration he, at the Inſtance of the De- 
fendant, would buy for him tanta Pruna quanta in ea parte poſſet, and bring 
them to Billing ſgate-Wharf, he promiſed to pay 8s. per Buſhel ; and ſhews 
that he bought ſuch a Quantity, and brought them to the Wharf ready to be 
delivered to the Defendant, and tender'd them; and that the Defendant did 
3 not receive them. After a Judgment tor the Plaintiff in C. B. it was aſ- 
1 ſign'd for Error that the Plaintiff did not aver that the Quantity bought 
was all he had or cauld have bought. But adjudged that he need not; for 
EH Prunes are Bona peritura, and to be fold immediately; and it was not 
1 their Intention that the Plaintiff ſhould ſtay till he got together all he 
C1 __ have bought; belides, this is proper to be inſiſted on at the Trial; 
and judgment affirm'd, eſpecially it being after Verdict. 6 Mod. 302. 
Mich. 3 Ann. B. R. Scrimſhaw v. Weſtly. ä 


. 24 Lo. 


th a F AC TY as. if. 


2 


(Z. 9) Aſſumpſit. Declaration. Averment of Perſorm- 
ance of the Conſideration, where the Promiſes are 
Mutual, 


3 


1. IN Aſſumpſit, if the Conſideration be executory, the Declaration ought 
to contain the Time and Place where it was made, and after it ought 
to be averr'd in Facto, when it was perform d or executed accordingly ; But 
if it be by Way of a reciprocal Agreement, then the Plaintiff may count that 
in Conſideration that he promiſed to do a Thing for the — 4 4 the 
Detendant hath promiſed to do another Thing for him ; and there the 
Declaration need not contain Time or Place for the Conſideration, or other- 
wiſe that it is performed and executed. But if, in the firſt Caſe, where 
1 15 executory, this is alſo [ there is] an Averment that it is executed, there 
if the Defendant pleads Non Aſſump/it generally, and does not plead the 
ſpecial Matter, he cannot 4 take Exception to that Count for the De- 
aulit aforeſaid, where he pleads ſpecially to it. Agreed by all. the Ju- 
ſtices. 2 Brownl. 137. Mich. 9 Jac. C. B. Holcrott v. French. 

2. Aſſumpſit, declaring that in Conſideration N. promiſed to deliver fenk, 296; 
the Defendant to his own Uſe a Cow, the Defendant 2 to deliver him pl. 47. S. C. 
So s. Adjudged tor the Plaintiff in both Courts, that the Plaintiff need fays, the 
not aver the Delivery of the Cow, becauſe it is Promiſe for Promiſe. Wrought 
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mutual Af. Note here the Promiſes be at one Inſtant; tor elſe they will be both 


PG Nuda Pata. Hob. 88. pl. 11). Hill. 12 Jac. Nichols v. Raynbred. 


ſaid he agreed this Caſe to be good Law; for there is a 7 * Agreement that one ſhall deliver a Cow 
to the other, and that the other ſhall give him ſo much Money; and therefore the Action lies for ei- 
ther Side, without Performance of his Promiſe. 12 Mod. 460. Paſch. 13 W. 3. in the Caſe of Thorp 
v. Thorp. But if by the Agreement A. were to deliver B. a Cow, and that for it B. were to deliver 
tm a Horſe, there the Delivery of the Cow would be a Condition precedent, and therefore ought to 
be performed before A. can gy. be; Action; and upon this Diverſity the Books are reconcileable; Per 
Holt Ch. J. 12 Mod. 460. in the Caſe of 5 v. Thorp. | | 

An Agreement was, that the Defendant ſhould pay ſo much Money 6 Months after the Bargain, the 
Plaintiff transferring Stock. The Plaintiff, at the ſame Time, gave a Note to the Defendant to transfer 


the Stock, the Defendant paying &c. And per Holt Ch. J. if either Party would ſue upon this Agree- 


ment, the Plainriff for nor paying, or the Defendant ſor not transferring, the one muſt aver and prove a 


Transfer or a Tender, and the other a Payment or a Tender, for transferring in the firſt Bargain was a 


Condition precedent; and tho” there be mutual Promiſes, yet it one Thing be the Conſideration of the 
other, there a Performance is neceſſary to be averr'd, unleſs a certain Day be appointed for Performance. 
1 Salk. 112. 113. pl. 1. Trin. 2 Ann. Callonell v. Briggs. | 


3. Caſe, for that in Conſideration the Plaintiff promiſed to pay 100 Da- 
cats to the Defendant to go (uch a Voyage before ſuch a Day, the Defendant 
promiſed to repay ſo many if be did not go W and alleg'd he did 

not go; and for not repaying them the Action is brought, but did x 
aver that he delivered the Ducats to the Defendant, which was moved in 
Arreſt of Judgment to be the Conſideration of the Action. But Coke Ch. 
J. held it good, it being a Promiſe of both Parts, and that if he had not 
performed it the Defendant might have brought his Action. And Judg- 
ment for the Plaintiff. Roll Rep. 336, pl. 50. Hill. 13 Jac. B. R. The 
Spaniſh Ambaſlador v. Gifford. 

4. But if a Man, in Con/ideration of a future Thing to be done by the Plain» 
tiff aſſumes to do a Thing, there in Action upon the Caſe he ought to aver 
the Performance of it, becauſe he has no Remedy tor it; Per Coke Ch.]. 
Roll Rep. 336. Hill. 13 Jac. B. R. in pl. 50. | es 

5. Aſſumpſit, for that it was mutually agreed that the Plaintiff” ſhould 
before Lady-day convey to the Defendant &c. all her Intereſt and Title to 
the real Eſtate of P. deceaſed ; and that in Conſideration thereof the Defen- 
dant ſhould before that Time pay to the Plaintiff 25 l. &c. and then lays mu- 
tual Promiſes, viz, that in Con/aderation the Defendant had promiſed to per- 
form the Agreement on her Part, the Plaintiff promiſed to perform &c. on her 

Part. It was moved in Arreſt of Judgmenr, that the Plaintiff ought to 
have averr'd the Performance of his Part firſt, becauſe the Defendant's 
Part of the Agreement was promiſed to be performed in Conſideration of 
the Plaintiff's performing his Part. But it was anſwered, that the De- 
tendant's Agreement depends not on the Plaintiff's performing any Act, 
but is, that in Conſideration the Plaintiff agreed to one Thing the Defen- 
dant agreed to do another Thing; and the Conſideration is no other than 
the * Promiſe of the ane to the other, whieh is executory, and 

W 
that where the Defendant hath a Remedy for the Con ſideration of a Promiſe, 
the Conſideration in ſuch Caſe needs not to be averr'd to be perform d. And 


Judgment afterwards for the Plaintiff. Hardr. 102. Paſch. 16 57. 


A Gibbons v. Prewd. 


5 


greed to ſur- ment; As where A. agrees to take B.'s Son Apprentice, and B. agrees to give 


render Copy- A. a Bond to pay 40 J. this is a Promiſe againſt a Promiſe; and in an Ac- 
hold Lands to 5 


Plaintiff a- 6. Where there is a Promiſe Pein a Promiſe, there needs no Aver- 


Ne Deg, tion for not giving the Bond, the Plaintiff need not aver his having taken 


Gant, and that the Son Apprentice. Lev. 87. 88. Mich. 14 Car. 2. B. R. Anon. 
Defendant | | 


ſhould pay &c. and in Conſideration the Plaintiff had aſſumed N the Ag reement on his Parol, the DE 
urt held that here being mutual Promiſes 


fendant agreed to perform the Agreement on his Part, the whole | 
there needed no Averment of Performance, and therefore the Plaintiff in this Caſe having made an i! 

Averment where no Averment was neceſſary, it ſhall not hurt. Lev. 293. Trin. 22 Car. 2. B. R. Beany 
v. Turner. S. P. becauſe it is the Counter-promiſe and not the Performance that raiſes the Conſide- 
ration. Per Cur. 4 Mod. 186. Paſch, 5 W. & M. in B. R. in Caſe of Knight v. Keech. 


J. Aſſumpſit, 


ich the Parties have mutual Remedies ; and it is a general Rule 


% 
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5 Afſumpfit, for that he bad purchaſed a Leaſe of Lands then in Poſſeſſion 


Keb.. 333. 


S the Defendant, who, in Con/aderation that the Plaintiff had promiſed to pl. 1. Oliver 


pay him 60 J. promiſed the Plaintiff to deliver up the Leaſe upon the Payment 
of the Money, and alſo to deliver him Poſſeſfron of the Lands 1 April next, and 
aſſigned for Breach thar he had not delivered him the Poſſeſſion of the 
Lands on the ſaid 1 April. It was moved in Arreſt of Judgment, that 
tho! here was a Promiſe againſt a Promiſe, yer the Leaſe being to be de- 
livered upon Payment of the Money, the Plaintiff oughr to aver that he 
had paid it; for otherwiſe he is not to have the Leaſe deliver'd to him. 
And to this the Court agreed, but held that the delivering Poſſeſſion of 
the Land, is another Thing, and diſtinct, and to be done. at another 
Time; and herein is the Breach alleg'd, and this ought to be done whe- 


v. Yeams, 
S. C. Tudg- 
ment ſtay' d. 
Ibid. 
302. pl. 15. 
liver v. 
Eams, S. C. 
adjudg'd for 
the P laintift, 


ther the Money be paid or not; but if the Breach had been for not de- 


livering the Leaſe, then the Objection had been good; bur the Breach 
being tor not delivering Poſſeſſion of the Land, Judgment was given for 
the Plaintiff. Lev. 70. Mich. 14 Car. 2. B. R. Oliver v. Evans. 

g. Caſe for that the Defendant' s Son having got the Plaintiff*s Daughter 
with Child, of which ſhe was deliver'd ; and that the Plaintiff intending to 


proſecute the Son, it was agreed between the Plaintiff and Defendant, that if 


he Plaintiff would promiſe to keep the Child for 6 Nears and not 3 comma the 
Hon, then the Defendant would pay to the Plaimiff 10 J. And ſo lays mu- 
tual Promiſes, and averr'd, that he had maintain'd the Child &c. but that 
the Defendant had not paid the 10 l. Upon Demurrer, it was objected that 
the Plaintiff did not aver that he promiſed to maintain the Child for 6 Years, 


which is a Condition that precedes the whole Agreement; but per Cur. 


the mutual Promiſe of the Plaintiff mention'd to be in Conſideratione &c. 
was ſufficient Averment to this Purpoſe, without other Averment. And 
the Plaintiff had Judgment. Lutw. 222: Hill. 36 & 37 Car. 2. Stinton 
v. Vates. | 
9. Promiſe againſt Promiſe gives mutual Remedies, and Averment of 
Performance is not neceſſary. Comb. 256. Paſch. 6 W. 3. C. B. Mansfield 
v. Stephens. 


10. If A. promiſes to deliver a Horſe, and B. promiſes 201. the 20 l. is ta 
be paid tor the Horſe, and the Delivery of the Horſe is to be preſum'd pur- 
ſuant to the Promiſe ; for tho' an Afſumplit is founded upon the Promiſe, 
yet an Act to be done purſuant to ſuch Promiſe is the Ground of the Af. 
ſumption; per Holt Ch. J. Comyns's Rep. 99. Paſch. 13 W. 3. B. R. 
in Caſe ot Thorpe v. Thorpe. | 


I3 
8. P. by Holt Ch. Juſtice. 


Ld. Raym. 
Rep. 664. 
665. Paſch, 


A 


3 


11. Where it is a Condition precedent, the doing it muſt be averr'd to So A. agrees 


maintain an Action; Per Holt Ch. J. and citesÞo. * 318. where the Exe- 


to deliver Bñ. 


cutor of A. brought an Action of the Caſe againſt B. declaring that in a Hawk at 


Midfummer, 


Conſideration A. in his Lite-time did promiſe to aſſure certain Lands to B. for æubich 
vefore Michaelmas next, B. promiſed to pay him 19 much Money for the be agrees to 
Land; ſo the Atlurance was to be made before Michaelmae, and the Mo- % im &« 


ney was to be paid for the Land, and conſequently after Michaelmas ; 


orſe at 


Michaelmas, 


lor A. had Time till Michaelmas to make the Affurance, and becauſe there if a 
the Aſſurance was to have been made firſt, and the Money by the Agree- Hawk be 
ment to be paid for the Land, tho there were mutual Promiſes, yet it was not deliver'd 
adjudg'd the Action would lie for the Money, without making the Aſſu- cou brneh 


rance firſt; and faid this Caſe, as tis there reported, is intricate, and requires 


me r, there 


ſhall be no 


Oonſideration to make this Conſtruction upon it, but upon Examination Horſe deli- 
tis a full Authority in Point. 12 Mod. 462. Paſch. 13 W. 3. Per ory at N- 
Holt in delivering the Opinion of the Court, in Caſe of Thorpe v. * 


Thorpe. 


Ch. J. 12 Mod. 462. cites D. 76. pl. 4 3. But it is miſ- printed, and ſhould be 


nor any 


Remedy for 


it.; per Holt 


pl. 30. 
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Actions [of Aſſum pfſit. 
** This is miſ- printed, and ſhould be Jo. 327. 528 Dike v. Ricks. 


——— 


Cra. C. 335. 336. 


1 


** 


1. 


(Z. 10) Aſſumpſit. Declaration. What is a good ſet- 
ting forth of the Promiſe. 


I. HE Writ is good, that the Defendant, for a certain Sum agreed 
1 pon between them, promiſed without expreſſing what Sum, Br 
Action ſur le Caſe, pl. 108. cites it as agreed 11 H. 6. 55. | 
on _ 2. Aſſumpſit, for that the Defendant promiſed to do ſuch a Thing, and 
1 dare upon Non-Aſſumpſit pleaded, it was found that he promiſed to ds that 
that in Con. Thing and another. It was reſolved againſt the Plaintiff. Cro. E. 79. 


fideration of pl. 42. Mich. 29 & 30 Eliz. B. R. King v. Robinſon, 
one Thing, | | 
the Defendant aſſumed &c. and the Jury find that the Promiſe was in Conſiderati 1 
another Thing, he bath fail'd of his Aſſumpfit. Cro. E. 79. in _ 8. C. 2 10 1 wm Thing and 


Cre E. 13 3. In Action on the Caſe the Plaintiff ought not to vary from his Caſe; 
* Wray ſo that in the Caſe of the Promiſe grounded on 2 Conſiderations, and Plain- 
Shute, end tiff declares on one only, he ſhall never have Judgment ; per Wray J. Le. 
Clench ac- 299. pl. 410. Hill. 31 Eliz. B. R. in Caſe of Simms v. Weſtcaate. 
6 ˙0e:]D !] 

but Gawdy e contra, and cited the 32 H. 8. Br. Verdict go. But Wray ſaid that Book 

the contrary had been adjudg'd in this Court. And the principal Caſe was Aſſumpſit &e. pa 8 
tion the Plaintiff would marry the Defendant's Daughter, he promiſed to give him 201. and to procure hin all 
the Corn growing on ſuch Lands, and to provide the Wedding-Dinner. The Defendant — the Promiſe 
of 20 l. to the Plaintiff, fo as he would procure a Leaſe of certain Lands for his Daughter's Life; and 
amy _ _ TO. * Jury pony = Promiſe of 20 I. but nothing elſe ; ſo that the Jury have 
not found the ſame Promiſe. And afterwards Judgment was given againſt the Plaintiff, 

io. Hill. 31 Eliz. B. R. Simms v. Weſtcot. J 18 N , on Ram eee 


Aſſumpſit, in Conſideration of Forbearance for a certain Time. to 
pay the Debt (being 10 1.) at 2 ſeveral Days. It was moved in Arreſt of 
Judgment, that it is not declar'd by what Portions the 101. ſhould be 

aid. But per tot. Cur. the Plaintiff had Judgment to recover. 3 
e. 235. pl. 322. Mich. 32 Eliz. B. R. Brewin v. Mansfield. 
8 6 Tthe? 2 Aſſumplit, for that rhe Plaintiff, I Nov 31 Eliz,  deliver'd to the 
pu, map Defendant 3 Chaths. 'The Defendant, in Conſideration thereof, promiſed to 
of Mich. 4 Pay 30 J. one Moiety within a Tear, the other Moiety within the ſecond Year 
Car. C. B following. It was found the Delivery was 1 Aug. 31 Eliz. This is not 
adjornatur. the Aſſumpſit upon which the Plaintiff declar'd, and therefore adjudg'd 
for the Defendant. Cro. E. 660. pl. 6. Paſch. 41 Eliz. B. R. Mundy v. 
„ „ . . | 
Noy 38. 6. The Count was that ſuper ſe Aſſumpſit, but ſays not 
8. C. men- ſays & eidem querenti nd 3 . Prot 5 raves Fd 
8 . 1 g to enter inio 
Count as of 4 Bond to the Teftator, it was held as ſufficient as if it had been ſuper 
A Promiſe to ſe Aſſumpſit prædicto the Teſtator; for it is tantamount: And ſays it 
pay &c. was fo reſolved in the Caſe of * Michal v. Johns. But if it had been 
war ſuper ſe Aſſumpſit to enter into a Bond of 201. and ſhews not to whom, 
8e. And chere perhaps all had been uncertain and void. Cro. E. 849. 848. Mich. 
| that Judg- 43 & 44 Eliz B. R. Coulſton v. Carr. 


ment was . | | 
given for the Plaintiff. * See (U) pl. 61. 


Noy 38.5. O . The Count was that Defendant aſſumpſit, that the Arrears of a ctr- 
. vis. That he with tui 
other's 


but 8. P. d : . | 
. ² V Mode & Forms 


Ho bY 
7 90 * 
3 x" 
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F SR e 
F 
5 x 2 
e p 


x 2 ould be oblig'd &c, Ir was held a ſufficient Aſſumpſit to be 
oblig'd, tho? it came after the Viz. But Fenner e contra. Cro. E. 847. 


„„ 6— 


Act ions [of Aſſumpſit.] | 36 1 


rr n . 


848. pl. 1. Mich. 43 & 44 Eliz. B. R. Coulſton v. Carr. 

8. Aſſumpſit, tor that 15 Con/ideration he would marry the Defendant's If J. S. in 
Neice, he promiſed to give with her in Marriage, as before he had agreed to Conlidera- 
give with her in Marriage to F. F. and alleg'd that the Defendant had cool of hs 
agreed (but did not ſay with whom) to give F. F. Iooo l. it he would mar- ,, Jay x IN 
ry his ſaid Neice. This being moved in Arreſt of Judgment, Fenner Debts of 
and Yelverton held the Exceprion good, and that it is material and tra- 7 O. and 
verſable ; but Gawdy and Popham e contra clearly; tor that ſuch Agree- : Wy 3 
ment is but collateral, and only an Inducement to the Promiſe, which 8 
is the principal Cauſe of the Action; and if the Detendant would have pay all J. 
pleaded in this Caſe, that he did nor agree to give J. S. 1000 J. then the D.'s Debrs, 
Plaintiff by his Replication might have made the Agreement certain as cid that in 


ro the Perſon with whom it was made. Yelv. 17. Mich. 44 & 45 Eliz. Cay: ee 
B. R. Alſop v. Sytwell. the Defen- 
dant pro- 


miſed to give him 10091. this is good, pit hout ſaying <vith whom the Agreement was made, or what Debts 
particularly he Das paid, yet the Payment of the Debts is Matter traverſable; for if the Defendant al- 
leges any Debt in Special not paid, the Plaintiff by way of Replication may make it certain; per Gawdy 
and Popham. Yelv. 17. 18. Mich. 44 & 45 Eliz. B. R. in Caſe of Alſop v. Sytwell. 


9. Aſſumpſit &c. in Conſideration the Plaintiff would marry the Noy 50. S. C. 
Daughter of the Defendant ſuper ſe Aſſumpjit, and did not ſay the Defin- This was 
dant ſuper ſe Aſſump/it ; and this was objected in Arreſt of Judgment; — 4 

f MY : . rreſt of 
but it was inſiſted that it mutt neceſſarily be intended that the Defen- Judgment, 
dant promiſed, becauſe Queritur verſus &c. and he is there named. and it was 
But all the Court held it to be ill; for a Declaration ought to contain ſtaid. 


the Subſtance, or otherwiſe tis not good; and no Matter of Subſtance S, N 


2 Ld. Raym. | 


ſhall be ſupplied by Intendment, nor ſhall the Verdict help it; where- Rep. 899. 
fore it was adjudg'd Quod querens nihil Capiat per Billam. Cro. E. 913. Trin. 2 Ann. 
pl. 1. Hill. 45 Eliz. B. R. Law v. Sanders. | 7 pros 

. 141d that 


the Declaration in this Caſe was adjudg'd ill, becauſe there were 3 Perſons mention'd in the Count, and then 
Non conſtat which of the 2 beſides the Plaintiff made the Promiſe, and therefore it is uncertain —— 
5 Mod. Arg. cites S. C. and ſays the Defendant's Daughter was the laſt of the 3 named, and the Words 
Words Super ſe Aſſumpſit immediately following might relate to her, which was the Reaſon of the 
udgment. | | 
) 55 Juantum meruit for ſeveral Horſes lent by the Plaintiff to the Defendant at his Requeſt, the Count was 
that Super ſe Aſſumpſit. Exception was taken for not ſaying who promiſed ; ſed non allocatur ; for it n 
be intended the Defendant promiſed ; and Judgment pro Plaintiff, the Debt being created by Law; but if it 
were collateral, the Promiſe to and by whom muſt be poſitively averr'd. 2 Keb. 715. pl. 97. Mich. 22 
Car, 2. B. R. Symball v. Cook. ——S. C. cited Lutw. 238. by Powell J. as a Caſe in Point with the 
principal Cale there, which was adjudg'd for the Plaintiff. Trin. 13 W. 3. Remington v. Taylor. 
Aſſumpſit &c. for that the Defendant being indebted to him in 201. for Goods ſold, in Conſideration 
thereof ſuper fe ſung and did not ſay that the Defendant promiſed. After a Judgment by Default ad- 
hae g for the Plaintiff, becauſe there is nobody elſe upon the Record to promiſe but the Defendant: 
ut if there had been two Defendants, it might have been uncertain to whom to apply the Promiſe. 
1 Salk. 26. pl. 13. Trin. 2 Ann. B. R. Shore v. Brown.———} Salk. 17. S8. C. per Cur. accordingly, 
——2 Ld. Raym. 899. Sheer v. Brown, S. C. and Judgment affirm'd by 3 Juſtices, abſente Holt. 


10. In Aſſumpſit the Plaintiff counted of a Promiſe to deliver 20 Fog. S. C. cited 
ders of Lead. Exception was taken, becauſe it was not ſaid to whom the Arg. Hardr. 
Lead ſhould be deliver'd. Sed non allocatur ; for it ſhall be intended « wh if 
to be to him to whom the Promiſe was made, which was the Plaintiff. — 1 
Cro. J. 281. pl. 3. Mich. 9 Jac. B. R. Somerſall v. Barnaby. | 


preſs; to 
| : | whom the 
Promiſe was made, it ſhall be intended to be to the Plaintiff. 


11. Aſſumpſit, for that he having ſold and deliver'd certain Wares to 
J. . at the Requeſt of the Defendant, he promiſed that in Conſideration the 
Plaintiff would trufl the ſaid F. F. for the Wares, not exceeding 1001. he 
7, auld 
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ctions [of Afſumplit.] | 
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would pay tor the ſame when required; and the Plaintiff alleg'd in Fact 
that ſuperinde fiduciam detlit to the ſaid F. F. and deliver'd the Good: 70 
him, which did not exceed 100), Aſter Verdict for the Plaintiff it was 
objected, that the Words Fiduciam dedit ſupeflinde might mean as well 
before as after the Promiſe made, and by Intendment may be taken either 
way; beſides he ought to have alleg'd that J. S. who was the principal 
Creditor; had not paid for the Wares ; tor if he had, then this Action 
would not lie againſt the Defendant; but adjudg'd that the Word $4. 
perinde muſt relate to the Promiſe, and that if F. S. had paid the Money the 
Defendant ought to have ſhew'd it; per tot. Cur, ad judg'd for the Plaintiff 
ei Hill 11 Jac. Crask v. Johnſon. 
Poph. 181. 12. Plaintiff counted that if the Defendant would deliver certain Wares 


Rust Je to he Defendant's Daughter he would pay for them, but did not ſay to whom 


adindz'd for he would pay. But the Court held that this ſhall be intended of Pay. 
the Plain. ment to the Plaintiff Noy. 83. Sharp v. Rolt. 4 
riff, Mich. | | : | NO 
2 Car. B. R. Lat. 151. S. C. and the Court held it well enough.- Ibid: 272. Sharp's Caſe; 


S. C. wy accordingly._—Cro. C. 77. pl. 8. Trin. 3 Car. in the Exchequer-Chamber, Rolte v. 
Sharp, S. C. and Judgment affirm'd. | | | | RF 

A. promiſed B. to deliver ſo many Load of Epc. at ſuch a Place. It was moved in Arreſt of Judgment 
that the Aſſumpſit was to deliver, but does not ſay to whom, But Walter Ch. B. held this Exception not 
good; for when one promiſes another to pay or deliver any Thing, and ſays not to whom, the Lav will 


intend it; and he remember'd a Caſe in 36 Eliz. where one promiſed to deliver ro Quarters of Peas at 


ſuch a Houſe, and did not ſay to whom, yet it was adjudg'd good; for there, and ſo Here, he is to deli. 

ver it at his Peril at ſach a Place, tho none be there to receive it ; and if no Place be, then to the Per. 

Fon, tho it be not ſaid to whom it ſhall be deliver'd, and the Delivery at the Place mention'd indemni- 

fies him; beſides in the principal Caſe the Declaration 1s, that they were to be deliver'd at ſuch a Place 

to the Uſe of the Plaintiff, whieh makes it much the ſtronger. Litt. Rep. 85 Trin. 4 Car. in the Ex: 
chequer. Howard v. Approbert. 


13. Aſſumpſit for that the Defendant in Conſideration of Marriage &c. 
inter alia, promiſed to pay ſo much; after a Verdict tor the Phaintitf, the 
5 71 was ſtay' d, becauſe the whole Promiſe being intire, it muſt be 
wholly ſet forth. All. 5. Hill. 22 Car. B. R. Powell v. Waterhouſe. 
14. Caſe for that the Detendant aſſumed to pay the Plaintiff 84.1. out if 
the Freight of a Ship. It was moved in Arreſt of Judgment, becauſe the 
Plaintiff had not averr'd that there was any Money due for the Freight of 
the Ship; Per Roll Ch. J. it is Parcel of the Promiſe that the Money 
ſhould be paid out of the Freight, and that it ought to have been avow'd; 
and likewiſe the Plaintiff ought to have laid a Demand made of the Mo- 
ney to be paid out of the Freight. Sty. 220. Trin. 1650. B. R. Chace v. 
Lovering. Tels 
. 15. It did a appear by the Declaration to whom the Aſump/it was 
made, but it was only ſaid ſuper 1 Aumpſit; and this being moved in 
Arreſt of Judgment, the Court ruled a Nil capiat per Billam. Sty. 253 
Hill. 1650. B. R. Coleman v. Blunden. 
Raym. 123. 16. Aſſumpſit for that in Confideration quod procuravit ¶ procuraret] J. . 
Buck v. An- fo ſurrender ſuch an Houſe the Defendant would pay him 10 | when he ſhould 
| S.C. be required, but did not ſay ſuper ſe Aſumpſit to pay; Aſter a Verdict for 
wilden J. the Plaintiff the Judgment was ſet aſide for this Reaſon. Sid. 246. pl. 8. 


ur — Paſch. 17 Car, 2. B. R. Buckler v. Angell. 75 


but Teelin 2 it only Matter of Form; but Judgment was ſtay'd until &. Keb. 878. pl. 
30. 8. C adjudg'd per Curiam præter Keeling ——Lev. 164. S. C. and the judgment ſtay'd; for here 
was no Promiſe, and therefore Non Aſſumpſit was no Iſſue. 8. C. cited arid S. P. where the Count 
was of Goods ſold and deliver d, and Judgment reverſed in Er lor, 2 Ld. Raym. Rep. 1516. Hill. 7 
Geo, 2. B. R. Lea v. Welſh. | 


17. Indeb. Aff. in an Inferior Court alleged that Defendant was in- 
debted to him for Goods fold, and being ſo indebted, did aſſume Intra 
juriſdictionem Curie. Hale Ch. J. thought it good enough, tor the Indi- 

bitatus is but the Inducement to the Action but the Aſſump/it is the Ground 
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p iz : Fot this is not an Action of Debt but Action on the Caſe, and the 
alleging the Indebitatus is only to ſhew that it is not a Debt upon a Judg- 
ment, nor an Obligation, nor a Rent; ſo that if he had ſaid Indebitatus 


for Goods generally, it had been good enough. Twiſden and the Prac- 


ticers. affirm'd the Practice for 10 Vears to be otherwiſe; But Hale and 
Wilde, never knew it ſo for many more Years; And Hale took a Diffe- 
rence, that if he had faid Wares ſold at ſuch a Place he ſhould have ſaid In- 


fra uriſdictionem Curiæ; but it no Place appear, and the Aſump/it be al- 
leged Infra FuriſditFionem Curiæ, it is well enough. Adviſare volunt. 


Freem. Rep. 104. pl. 112. Mich. 1673. B. R. Anon. 3 

18. Aſſumpſit &c. for that the Defendant being excommunicated at the 2 Lev. 119. 
Proſecution of the Plaintiffs (Church-Wardens ) for not paying a Tax towards Corny and 
the Repair of the Church, and in Conſideration that the Biſhop at the Inſtance 8 e v. 
and Requeſt of the ſaid Defendant would abſolve him, he promiſed to pay the wood © | 
Money to the Plaintiff's &c. It was moved in Arreſt ot Judgment, that bur ſtares it 
here was no Conſideration on the Part of the Plaintiffs to raiſe this Pro- of the Ex- 
miſe ; But Judgment was given for them; For it cannot be intended but N 
that the Biſhop abſolved him at their Requeſt, and would not have done Heſendam: 
ir but on Account of the Promiſe to pay the Money to them. Vent. 299, Mother and 
Trin. 28 Car. 2. B. R. Curtis & al' v. Collingwood. that the De- 


OTE | V ftenclant pro- 

miſed, and Judgment for the Plaintiffs.— Freem. Rep. 284 pl. 328. S. C. Exception was hen be- 
cauſe it was not alleged that they were Church-wardens at the Time of the Promiſe made, whereby it might 
appear that they had a Right to demand the Money, and ſo they may be as mere Strangers. But had it 
been in Conſideration that the Plaintiffs conſencirent or would not obſtruct it, or that the Biſhop at 
their Inſtance would abſolve, it would have been well enough ; Per Twiſden; Sed nunc dubitaverunt: 
and adjornatur. Afterwards Judgment was given for the Plaintiff 4 


U 


19. In Indeb. Aff. the Words in consideration inde were left out; and 


held well enough, for it being well alleged that he was indebted, the 


Law raiſes the Promiſe, and they could not but intend it to be in Conſi- 

deration of that Debt. 2 Show. 180. pl. 178. Hill. 33 & 34 Car. 2. B. R. 

Tyler v. Bendlowe. | „ 
20. Aſſumpfit, quod cum the Defendant was indebted to him in 5 J. for 5 Mod. 305. 
Money lent, and promiſed to pay; Cumque etiam at the Requeſt of the Defen- mes "mg 
dant the Plaintiff found Horſe-Meat for F. S. ſuper ſe Aſſumpfit ; and ſays S. © gat 
not that the Defendant ſuper ſe Aſumpſit. It was afſign'd tor Error that the Plainift 
J. S. might as well be the Perſon promiſing as the Defendant ; and the had Judg- 
Promiſe is the Gift of the Action; and an Incertainty in that cannot be 3 
cured, by Intendment after Verdict. Sed per Cur. it being ſaid poſitively N F oaas 
at firſt, that the Defendant ſuper ſe Aſſumpfit, and then Cumque etiam &c. Plaintiff de- 
the ſame Nominative fball go to all the Promiſes ; and by Reaſon of the clar'd upon 
Word (etiam) it cannot be intended of a Promiſe by 4 S. for he had not . eee 
promiſed before. Judgment after Verdict affirm'd. 2 Salk: 663. pl. 4. Mich. b Fcanentf. 


Agreement 
8 W. 3. E. R. Roe v. Gatetouſe. — 1 1 


oe, he )!. doe gy fendant; that 
the Plaintiff ſhould conyey to him an Houſe &c. ind that the Defendant ſhould pay the Plaintiff I 3 * 
Then he lays mutual Promiſes, Cumque-etiam, in Conſideration that he (the Plaintiff ) had by Leaſe 
and Releaſe convey'd eidem Joſepho (the Defendant) the ſaid Houſe, ſuper ſe Aſſumpſit to pay the Mo- 
ney &c. It was moved in Arreſt of Judgment that the Declaration was ill, becauſe the Plaintiff did 
not ſet forth that the Defendant ſuper ſe Aſſumpſit; but adjudg'd for the Plaintiff by 3 Juſtices; con- 
tra Blencow, that thoſe Words Cumque etiam might be conftru'd Moreover, and conjoin the 2d Pro- 
miſe to the Perſon rightly named in the firſt Promiſe; beſides this was after a Verdict, which cures 
Want of Form; per Treby Ch. J. Lutw. 233. Hill: 9 W. 3. Stanhope v. Butler. | 


21. Plaintiff counted that the Defendant the 6th of May 1695; in Con- 
deration that the Plaintiff had provided him Diet for 126 Weeks tunc præ- 
terit promiſed to pay him 75. per Week, and that the Detendant poſtea, viz. 
the 6th of May 1695, in Conſideration that the Plaintiff had found him Diet 
for the Space ot 120 Weeks then paſt, promiſed to pay the Plaintiſf rant um 
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1 Salk. 24 


26» - A 


quantum mereret for the ſaid Weeks; and moved in Arreſt of Judgment 
that the Defendant is ice charged for the ſame thing, the 120 Weeks in 
the Quantum Meruit being nor {aid to be others from thoſe in the Special 
Promiſe, as it is uſually faid in thofe Caſes. Bur rhe Court held that tho? 

aliis) be generally ſaid, yet ſeeing it did not appear they were the ſame 
ber there is no preciſe Time laid when theſe 120 Weeks were) they will 
not intend them ſo as to deſtroy a Promiſe otherwiſe well laid; and 
therefore the Plaintiff had Judgment. 12 Mod. 157. Mich. 9 W. z. Weſt 
v. Cole. | | 


8 22. In Debt, one never lays a Promiſe but only the Debt; but in Aſ. 
| _ docs not ſumpſit there is a Contract in Law to pay what you received to another's 
8 Uſe; and tho a Promiſe be laid ever fo expreſs, yet if you do not ſhe 


_ appear. 


the Cauſe of the Promiſe it will not bear an Aſſumpſit, tho' you give ever 
ſo juſt a Debt in Evidence; becauſe it may be Debt by Specialty, or a 
Rent, whereof Aſſumpſit does not lie, if it be not for Forbearance of the 
Payment after it is due. So it will not be enough to ſay, that the Defen- 
dant being indebted to you in ſo much Money, he promiſed to pay you, 
even after Verdict. Per Holt Ch. J. 12 Mod. 5r1. Paſch. 13 W. 3. B. R. 
in Caſe of Palmer v. Stavely. 


— 


(2 11) Aſſumpſit. Declaration. What is good ſetting 
forth of the Promiſe in a Quantum Meruit. And in 
what Caſes a Quantum Meruit lies. 


1. IN Indeb. Af. & Quantum Meruit, there was Judgment by Default, 
I ̃äand a Writof Inquiry and entire Damages given. Upon a Writ of 
Error in B. R. it was objected that one of the Promiſes was! Il; for it was 
in Conſideration that the Plaintiff would let the Defendant have Meat, 
Drink &c. he rf to pay Quantum rationabiliter valerent, when it 
ſnould be (valebant) at the Time of the Promiſe ; but the Judgment was 
affi rm'd. 3 Mod. 190. Hill. 3 Jac. 2. B. R. Bowyer v. Lenthall. 

2. The Conſideration may create a Debt tho? that Debt be nor reduced 
to a certain Sum, as where the Plaintiff found Meat and Drink for the 
Defendant at his Requeſf, 2 Vent. 282. Hill. 2 & 3 W. & M. in C. B. 
Webb v. Moore. „ 

3. Quantum meruit lies for ſerving as a Commiſſioner on a Commiſſion to 
examine Witneſſes. 1 Salk. 330. pl. 1. Mich. 3 W. & M. in B. R. Stock- 
hold v. Collington. 

4. The very taking up Goods implies a Contract to pay for them what 
they are worth. Cumb. 426. Trin. 9 W. 3. B. R. in a Note in Caſe ol 
Hayward v. Davenport. 

5. Curate being removeable at the Will of the Parſon, can't preſcribe 
for a Penſion, but his Remedy muſt be by Quantum meruit. 2 Salk. 
506. Hill. 10 W. 3. B. R. Birch v. Wood. | 

6. Quantum meruit, for that at the Defendant's Requeſt he had done ſuch 
and ſuch Services for him, the Defendant promisd, in Conſideration there- 
of, fo pay him Quantum mereretur, as much as he ſhould deſerve. It was 
moved in Arreſt of Judgmenr, that the Conſideration being paſt, it thould 
have been Quantum merebatur, or Meritus fuiſſet, Holt Ch. J. ask'd, it 
the preſent Tenſe of the Potential or Conjunctive Mood be the ſame with 
chat of the Indicative, as in the Caſe of Quod recuperer, in all Judg- 

ments, which, if tranſlated muſt be made (do recover) why thall not the 
Præter- imperfect Tenſe of both Moods be the ſame ? And if this had been 
1 | mere- 
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' merebatur, you had allow'd it good. And the Merit is not paſt when 
the Work is done, but continues till Satisfaction. And the Plaintiff had 
judgment. Mod. 106. Mich. 1 Ann. B. R. Clerk v. Yewdall. 

7. Aſſumpſit, for that the Detendant, in Conſideration the Plaintiff 2 Ld. Raym. 
wtuld provide him Meat and Drink, he promis d to pay as much as the Rep. 12 54 
Plaintiff Habere-meruit. It was mov'd in Arreſt of Judgment that Meruit judge 7 4 
ſhould have been Meruerit. But Judgment for the Plaintiff; for Per the Plaintiff. 
Cur. they muſt take the Words of the Declaration to be the very Words The Re- 
of the Promiſe; and then the Court ought not to purſue a grammarical porter ſays, 
Senſe, which makes the Promiſe void, but ro conſtrue it ſo as to make Frets 2 
the Parties mean ſome what. 2 Salk. 558. pl. 3. Hill. 4 Ann. Moverly to him to 


v. Ley. | | be, whether 
| the Plaintiff 
ought not to have purſued the Intent and Meaning of the Promiſe in his Declaration. 


8. In Caſe the Plaintiff declares, that the Defendant being indebted to 
the Plaintiff ia 10 J. for Horſe- meat, in Conſideration thereof promiſed to 
255 pay to the Plaintiff as much as he ſhould deſerve. After Verdict for the 
4 { Plainciff, it was moved in Arreſt of Judgment, that a Sum certain could 
1 not be a Conſideration for an Uncertainty. Suppoſe the Jury had given 111. 
108. that could never be a good Conlideration for more. But Per Car. 
tis well enough, and the Plaintiff has Election to bring his Action upon 

either. 11 Mod. 134. pl. 15. Trin. 6 Ann. B. R. Squire v. Vendon. 


(Z. 12) Aſſumpfſit. Breach. How to be aſſign'd of 
| the Promiſe. 


i. A Sſumpſir, for that he was indebted to J. S. in 40 J. the Defendant, 
in Conſideration that he had delivered 40 s. to him, did promiſe to 
pay it, and diſcharge him againſt F. F. and alleges that he had nor diſ- 
charg'd him, bur nd him to be ſued for the 40 s. by the Executor of F. S. 
but doth not allege that F. F. was dead. After Judgment tor the Plaintiff 
this was atfign'd for Error; but the Court held it to be well enough, for 
that the Plaintiff directly alleged that he had not diſcharged him, and 
the other Matter is but Circumſtance; and the judgment athrm'd. Cro. 
E. 98. pl. 3. Paſch. 30 Eliz. B. R. Coke v. Barrow. | 
2. Atſumplit, ia Conjideration the Defendant retain'd the Plaintiff to go 1 
to Paris upon his Occaſions, the Defendant promis d to give him ſo much as 167 Deilivy 
_ would content him. In Ailumpfit the PlaintitFalleg'd that he went thither, v. Haſſels, 
and was content to take 25 I. which he requeſted the Defendant to pay, S. C. ad- 
bur he refuſed. It was holden by the Court that the Action did well Judt 9 ac- 
lie, though the Plaintift Heed not Time nor Place when he gave Notice of „ 
h1s Content; tor the Place is not material nor iſſuable. And adjudg' d 
oe 2 Plaintiff. Cro. E. 132. pl. 8. Paſch. 31 Eliz. B. R. Debavoy v. 
alu: 7 | 
3. Aſſumpſir, for that in Confederation he had paid to the Defendant 40 1. | 18 
for the Debt of J. M. bis Son, 2 Defendant e f to LE him all the 16. 8 G. | "i 
Bonds &c. wherein the Son flood bound to him. It was moved in Arreſt of by Gawdy 1 
Judgment, that the Plaintiff had ot averr'd that the Defendant had Bonds ö , 
in which the Son was bound to him. Gawdy J. ſaid that he need not al- ng 1 9 813 
lege what the Deeds were, becauſe he is not to recover the Bonds &c. Judgment. 
bur Damages tor deraining them. And the Plaintiff had judgment. Cro. 
Eliz. 133. pl. 11. Paſch. 31 Eliz. B. R. Musket v. Cole. 


4 4 Aſſumpſit, 
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Cro. E. 869. 
in pl. 2. cites 


S. C. as ad- 


C. B.— 
Aſſumpſit 
for that be 
eas bound in 
Obligation 
of 300 l. the 
Defendant. 
promiſed to 
ſave bim 
harmleſs ; 


and although be cas impleaded upon that Bond, and a "any had by due Courſe of Lat, the Defendant had 


4 Aumpſit, in Conſideration the Plaintiff had ſue the Deſendan, 


and -vere at Iſſue, the Defendant, in Conſideraticn he would ſurceaſe his Suit 
promifed him to aſſign him ſuch a Leaſe, and 7o pay hum his Cofts of Suit . 
and al leg'd he had ſurceas'd his Suit, but that the Deſendant had nor aj. 


tiga'd his Leaſe, nor paid his Coſts of Suit. It was mov'd in Arreſt of 


judgment, becauſe he did not allege what Cofts he expended. The Court 
held it not good tor that Cauſe, it the Defendant had demurr'd upon it 
but taking lifue upon it, he ſhall not now take Advantage of it. And 0 
the Plaintiff had Judgment. Cro. E. 276. pl. 4. Paſch. 34 Eliz. B. R. 
Fox v. Goodſon. 

5. Aſſumpfit, in Con/ideration that the Plaintiff would ſurceaſe his Suit 
againſt the Defendant in Chancery, he promiſed to ſave the Plaintiff harm. 
leſs from all Actions which might be brought againſt him, for or concern. 
ing a Leaſe aſſigned by him to the Plaintiff ; and averr'd that he did forbear 
to proceed, and that a Stranger had brought an Action on the Caſe againſt 


him in B. R. ratione Dimiſſionis pred. and that the Detendant had not 


faved him harmleſs. After Verdict and Judgment for the Plaintiff, it 
was aſſign'd for Error becauſe the Plaintiff did zot ſet forth certainly what 
Action was brought againſt him, or that it was brought for a Matter in Ef; 
at the Time of the Promiſe made. And for theſe Reaſons the Judgment 
was revers'd, Moor 705. pl. 985. Morſe v. Roſſe. 


not ſaved bim harmleſs. The Defendant aſſigned for Error, ecauſe it is not alleged How he impleaded him, 


and recover d, 


bur generally Implacitaſſet & recuperaſſet. Sed non allocatur; for that is ſufficient, <vith- 


out ſbecving the Record. Cro. J. 10. pl. 14. Paſch. 1 Jac. B. R. Foſter v. Clement. 


ſufficient Record to charge the ſaid Lands with the ſaid 


6. Aſſumpſit, for that the Defendant had diſtrained 6 Oxen of H. the 
Plaintiff for a Quit- rent due to the Bailiffs of B. The Defendant, in Conjidera- 
tion that H. had paid the Money for the Redemption of the Cattle, aſſumed upon 
Requeſt, to ſhew to H. or to ſuch other Perſon or Perſons as he ſhould name, a 


Ouit-rent ; and al- 


 Teges that he appointed B. to ſee the ſaid Record, and requeſted the Defendant 


But if the 
Communi- 
cation had 
been as be- 
fore, and 
then he had 
—_— 

upon a Pro- 
mile to de- 
liver 15 
Todd gene- 
out ſaying 
(pred? ) and 


the Promiſe 


is found, the ; 


Plaintiff 
ſhall have 


Ju nt; 
ih the Collo- | 
quium might be conditional, and the Promiſe abſ.Iute ; per Popham, Yely. 76. per Cur, in 8. "$4 


to ſhew it to B. but that he had not ſhewed to the ſaid B. any ſufficient Record 
to charge his Lands. It was moved in Arreſt of Judgment, that the Suffi- 
ciency of the ſaid Record will by this Means be referr'd to the Lay- 
Gents, whereas the Plaintiff might have pleaded that he did not ſhew 
any Record, and fo the Jury might have inquired of it. Sed non allo- 
catur; for tho? the Plaintiff might have laid the Breach generally, as 
that he ſhew'd not any Record, yet as it is laid it is good enough, it be- 
ing moſt proper to lay the Breach as the Promiſe was. Velv. 38. Mich. 
1 Jac. Heyford v. Reeve. 
Aſſumpſit, for that the Defendant was poſſeſs'd of 11 Todd of Mool, and 
there was a Colloquium between them for 15 Toad of the ſaid 17 Todd, to le 
choſen by the Plaintiff &c. The Defendant, in Confideration of 61. to be 
paid at ſuch a Day Sc. promiſed to deliver to the Plaintiff preditt. 15 Todd 
of Wool; and avers, that altho he was ready to pay &c. yet the Defendant 
had not delivered the ſaid 15 Todd &c. It was mov'd in Arreſt ot Judg- 
ment, becauſe he doth zot foew that the Plaintiff had made any Election if 
the 15 Todd, which is quali a Condition precedent, and an Act firſt to be 
performed by the Plaintiff, before the Detendant was obliged by his Pro- 
'miſe to do any Thing; Quod fuit conceſſum per tor. Cur. And by Pop- 
ham this is much intorced by the Word (pred.) which cannot refer to an} 
other Thing but to the Communication, by which the Plaintiff of his own heu- 
ng ought to make an Election; and ſo it appears to be his own Default. 
Adjudg'd againſt the Plaintiff. Yelv. 76. Mich. 3 Jac. B. R. Rayney 
v. Alexander. | 


o 


LA 
— 
— 


5 


u 
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of the Plaintiff, and made the Promiſe abſolute. So if the. Defendant would not ſuffer the Plaintiff to ſee 
the Mool, that he might make his Election; for this will excuſe the Act on the Part of the Plaintiff to 
be perform'd, and have been a Default in the Defendant; per Popham, Yelv. 76. Mich. 3 Jac. in 
Caſe of Raynay v. Alexander. | | 


s. Aſſumpfit, for that the Defendant, in Con/ideration the Plaintiff Yelv. 168. 
would marry his Couſin, promiſed he would give him 1001. and ſaid he - roy 4 8 
married her ſuch a Day and Place. It was moved in Arreſt of Judg- aqjudg' d for 
ment, becauſe it was not ſhewn that he had given the * 2 Notice of the Plaintiff 
the Marriage. But a Precedent in Point between Morley and Hodges — Noy. 
in the Exchequer Chamber being thewn, where Judgment was affirm'd, 15 10 E 
the Court led it was good enough; tor it is a neceſſary Intendment, "48 3 
that when after the Marriage he requeſted the Money, that Notice was judg'd for the 
given of the Marriage. Cro. J. 228. pl. 4. Mich. ) Jac. B. R. Bradley Plaintiff 

" Toder. | | \ | | 
, 9. Aſſumpſit, for that the Defendant being indebted to the Plaintiff in 12 175. 
40 J. for Wares &c. promiſed to pay ante inceptionem proximi itineris of the Rock 8 0 
Plaintiff to London; and alleged that on the 23d Day of February following adjudg d ac- 
incepit iter ſuum to London, but did not ſay Proximum, tor which Cauſe it cordingly.— 


was held 111; for the Duty grew upon the Commencement of his next S. C. cited 


ourney. And adjudged for the Defendant. Cro. J. 245. pl. 3. Trin. 8 by Hoi 8 
Jac. B. R. Rook v. Rook. | ]. who fald 
| it was againſt 


all Reaſon ; for if it was the next, then by their own Confeſſion the Action lay ; but if it were not the 
next, then there was another Journey before, and then too the Action was well brought.—S. C. 
Cited, and denied to be Law. 2 Ld Raym. Rep. 339. Mich. 1 Ann. hs 


10. Aſſumpſit, for that the Plaintiff ſuffer'd the Defendant to occupy 4 2 Bulſt. 37. 
Houſe, the Defendant promiſed to ſave the Plaintiff harmleſs, and alſo to pay S. C, ad- 


2 d. for every Fart hing-worth of Damage the Plaintiff ſhall ſuſtain &c. and dug d fer the . 


n 5 b laintiff; 
declard that by Negligence of the Defendant the Houſe was burnt down, and Ao 


that he had not ſaved him harmleſs, nor paid the 2 d. for every Farthing- Cur. clearly. 


vort h of Loſs &c. It was mov'd in Arreſt of Judgment, becauſe he did * this 

not ſhew how many Farthings Damage he ſuſtained, and therefore Nil capiat <a "nas hang 
per Billam was entred, Per tot. Cur. for the Court cannot intend but is not good. 
that the Jury have given Damages as well for the not ſaving harmleſs ass 

tor the Farthing- worths of the Loſs. Yelv. 220. Paſch. 10 Jac. B. R. 

Coveney v. Wooden. 

11. Plaintiff counted that Defendant entered into a Statute not to aſſign 
over his Leaſe, which being forfeited by his aſſigning the Leaſe, he promiſed to 
pay the Plaintiff 201. in Conſideration he would forbear to ſue him. It was 
mov'd that here was no Conſideration, becauſe it does not appear that the 
Statute was forfeited, it not being ſhewn by what Conveyance he had aſſigu d, 
but only in general that he had aſlign'd over without ſhewing How. Bur 
It was held good, and pg ſor the Plaintiff. 2 Bulſt. 262. Mich. 12 
Jac. Simpſon v. Powell. | 
12. The Count was, that the Defendant being indebted to him in 1007. 
in Conſideration of Forbearance till ſuch a Day, promis'd to pay 50 I. at 
one Day, and 501. at another, and averr'd that he had not paid the 100 J. 

Modo & Forma. It was mov'd in Arreſt of Judgment, becauſe he had not 
averr'd the Non-payment of each 50 1. at the ſeveral Days ſeverally. But Coke 
Ch. J. thought it well enough after Verdict. And Judgment for the 
Plaintiff, Roll Rep. 404. pl. 32. Trin. 14 Jac. B. R. Pete v. Tongue. 

12, Affumpſit, for that iz Conſideration of a Sum of Money paid to the 3 Bulſt. 22r., 
Defendant, ve promiſed to take the. Plaintiff*s Son Apprentice for j Tears, Talkern v. 
and to find him Meat, Drink, and Cloaths &c. durante termino predict ; 6 | 
and alſigus the Breach in not finding him Meat &c. durante termino Ap- judge for 
prenticii; but did act aver in his Declaration that he put him Apprentice, + nb: if AY 
or that the Deteadant accepted him as Apprentice ; and this being moved in dvr clearly, 

ns Wh Arreſt "oat aſt 


if it appears the Defendant hath ſold one of the Todds before Election, this had d:ſtroy'd the Election 


— — 
o 
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they inclin'd Arreſt of Judgment, the Declaration was held ill, and Judgment for the 
to be of Opi- Defendant. Cro. J. 406. pl. 1. Mich. 14 Jac. Tal korn v. Wrigg. 
2 the 13. Aiſumpſir, for that he bargain d with B. to ſell and deliver him 150 
; Stone of Wool for 114 l. to be paid at a Day to come, aud that the Defendant 
in Conſideration he would deliver the ſaid I ol to B. became Fidejuſſor for 
the ſaid B. aſſumendo &c. to the Plaintiff to pay &c. It was moved in 
Arreſt of Judgment, becauſe he grounds his Declaration upon the Aſſump- 
ſit, whereas there is no Aſſumplit but that he became Fidejuſſor; and 
then it ought to have been ſhew'd that the Principal had not paid it, bein 
demanded. and fo have alleg'd Default in him, and afterwards a Demand 
cf the Surety ; and of that Opinion were all the Court (abſente Moun. 
rague,) wheretore Judgment was for the Defendant. Cro. J. 500. pl. 9. 
| Mich. 16 Jac. B. R. Patesby v. Brooksbeck. 
S. C. cited 14. In Aſſumpfit the Count was of a Promiſe to pay at Lady-Day, vel 
Raym. 10. crciter illud Tempus; and alleg'd that it was not paid at the Day, nor 
within 40 Days after. Notwithſtanding the Uncertainty of Circirer, 
Judgment was given for the Plaintiff; becauſe it appear'd that the Mo- 
ney was not paid when the Suit was commenced. Noy 16. Tay lor v. 
Charey. 
15. be Defendant promiſed 1ſt of March 10 deli ver the Plaintiff 20 
Onarters of Barley the next Seed-time, without ſhewing when the Seed-time 
Was; bur the Action not being brought till halt a Year after the Pro- 
miſe, and the Seed-time being between the Promiſe and the Action, 
Judgment was given for the Plaintiff. Godb. 3 50. pl. 445. Trin. 21 
Jac. B. R. Totnam v. Hopkins. | ; 
Aſſumpſit. 16. Aſſumpſit againſt an Executor, for that J. S. the 7%#ator promiſed 
for that T. the Plaintiff, who had married his Daughter, that he would give him as 
pres cr good a Portion as he ſhould give to any of his Children; and alleg'd that F. H. 
tion thePlain- gave to ſuch a Daughter ſo much &c. It was moved in Arreſt of Judg- 
zif would ment, becauſe the Plaintiff did not ſer forth the Tim? when F. F. gave [0 
marry S. bis nuch to ſuch Child, and it may be that he gave it before he made the 
Daughter, promiſe to the Plaintiff, and then the Promiſe Quod daret would not 
promiſed to : * : ; | 
give bim in extend to it; per Whitlock J. this may be intended; bur Jones and Do- 
Marriage as deridge e contra, that a Declaration ſhall not be taken by Intendment. 


much as be Lat. 203. Mich. 2 Car. Almor v. Pickton. 
gave in Mar- 


riage with any other Daughter; and alleg'd he married S. and that TJ. had 3 Daughters, viz. Z. A. ard 
the ſaid S. and that J. gave in Marriage to J. S. who married A 1001. and a Band of 1001. to pay him 
501. more after his Deceaſe, if A. or any Iſſue of ber Body were then living; and aſſigns the Breach that J. 
paid him only 40 J. in bis Life time, and that he required of the Defendant, who had Aſſets, the 601. and a 
Bond for the Payment of 50 more, and averr'd that d. had Iſſue alive. It was moved in Arreſt of Judg- 
ment, that the Promiſe to give as much as to any other Daughter extends only to Money given, and not 
to the Bond. But if it did extend to the Bond, then it ought to have been averr'd that S. or ſome 
Iſſue of her Body was alive, and not that A. had Iſſue alive; and of this Opinion were all the Court, 
but chiefly for the 2d Point; but as to the firſt they differ d, wherefore it was adjudg'd for the Defer- 
dant. Cro. C. 186. pl. 5. Paſch. 6 Car. B. R. Cule v. Thorn's Executors. 


368 


Jo. 228. 17. Aſſumpſit, for that he Defendant having Diſcourſe with the Plain- 
owe v. tiff, for the Marriage of one MH. affirm'd that her Portion was 6001. aud in 
SS ad! Conſideration he would marry her, and promiſe to ſettle ſuch Lands for her 
judg'd for Fornture, promiſed the Plaintiff to pay him 1001. & firmam faceret to Him 
the Plain- the ſaid Portion of 600 l. and that he at his Requeit married her, and 
=; hor the Defendant had not paid, nec firmam taceret to him the faid 
Portion 600 I. It was moved in Arrett of Judgment, becauſe no ſhew'd that he 
the Defen- might not have the ſaid Portion, or that M. had not ſuch a Portion. But 
dant might the Court held the Declaration good; for it * purſues the Words of the 
have pleaded A ſſumpſit in the Breach alleg'd, and theſe Words Tant amount, that he 
"+ fume. Would warrant he ſhould have fuch a Portion with his Wife. Adjudg'd 
fir &c. upon for the Plaintiff,  Cro. C. 202. pl. 5. Mich. 6 Car. B. R. Pilchard v. 
a Promiſe Kingſton. : 
made to re- 
turn certain Horſes by ſuch a Day in as good Plight as they cvere at the Lending, or to pay 101. for 5 5 


—— . 
* 
— 1 „* 
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Horſe fo danmified and the Breach aſſign'd was that one of the Horſes cas not return'd till after that Time, 


and the other not re 
whole Promiſe, which was to return 


the Marſhalſea was reverſed, Sid. 440. pl. 8. Hill. 21 Car. 2. B. R. Wright v. Johnſon. 


18. In Aſſumpſit it was agreed per tot. Cur, that where there is 2 
mutual Promiſe, viz. A. promiſeth B. to do ſuch a Thins, and B. promiſeth 
A. in Conſideration thereof to do another Thing ; it A. brings Action againſt 
B. and alleges a Breach in Non faciendo, and ſaith that he is ready to do 
that Thing which he promiſed, but that the other refuſed to accept of it, the 
Breach is well laid, and the Action well lieth ; tor it was idle, and more 
than the Plaintiff was compell'd to do, to ſhew that Paratus eit to do a 
Thing which he promiſed ; ſo that it rhere were a Breach upon the Part 
of the Detendanr, it is ſuffi cient; and it there was a Breach upon the 
Plaintiff's Part, the Defendant ought to bring his Action for it. And 
the Difference was taken by Bramiton, where the Promiſe is conditional, 
and where abſolute, as in our Caſe; and agreeing with this Difference, ic 
was ſaid at the Bar and Bench, that it was adjudg'd, Mar: 75. pl. 114. 
Mich. 15 Car. Thorp's Cafe. | | | 

19. Tue Count was, that in Conſideration of a Marriage to be had 
between the Plaintiff s Son and Defendant's Daughter, and of ſettling ſo much 
| Land on him upon the Marriage, he promiſed, that within ſuch Zim after 
the Marriage had, he and his Son ſhould be bound per Scriptum ſuum debita 
juris forma fiend” to the Plaintiff to pay 3oool. for a Marriage-Portion. It 
was moved in Arreſt of Judgment, that the Breach aſſign d is that they 
did not give Security per ſcriptum ſuum Obligatorium, which agrees not 
with the Aſſumpfit; tor they might give Security by a judgment, which 
is not Scriptum ſuum, and yer it is Debita juris forma factum. Roll 
Ch. J. held, that tor laying the Promiſe it is not neceſſary ro purſue the 
very Words but the Subſtance of it, fo as it may appear to the Court 
that there is Cauſe of Action, and that there is no Variance in the Sub- 
ſtance, and that the Promiſe will extend to a Fudoment, Statute, or Recog- 
nigance, but cannot be intended of a Parol Promiſe. And Judgment tor 
the TOTS Nil &c. Sty. 143. Mich. 24 Car. B. R. Tracy v. 
Poole. | | 

20. Aſſumpſit, in Confederation the Plaintiff would marry the Defendant's 

Ster, he would give his Sifter zoo l. for her Marriage-Portion, on his Mar- 
riage with her. It was objected that the Breach was not well aſſign'd; 
for the Plaintiff declared on a Promiſe made to-him to give him zool. 
in Marriage with his Siſter, and the Breach afſign'd was in not paying the 
zool. to Him, and ſo doth nor anſwer the Promiſe; tor if the Money be 
paid to the Wife, which for aught appears may be done, the Promiſe is 
not broken; but adjudg'd, that ſince the Husband is to give the Acquit- 
tance, the Money is to be paid to him, and the Verdict found that it was 
not paid, fo the Plaintiff had Judgment, Niſi. Sty. 393. Mich. 1653. 
B. R. Bedwell v. Fenwick. | 

21. Aſſumpſit, for that the Defendant promiſed, in Conſideration the 
Plaintiff” would forbear to proteſt a Bill of Exchange drawn upon the Defen- 
dant, that he would pay the Money when he fhould come next to London. It 
was moved in Arreſt of Judgment, becauſe the Plaintiff did not ſhew that 
he came 10 London, but thew*d that he died at Plymouth, and came not 
to London ; but adjudg'd *ris not material ; for the Payment of the Mo- 
ney was a Duty, and a good Conſideration, the Money to be paid being 
tor Money received beyond Sea. Sty. 416. Hill. 1654. B. R. Pinchard 
v. Fowkes. | 27 | 

22. Caſe, for that the Defendant, in Conſideration the Plaintiff would 
marry ſuch a Woman, did promiſe, that upon his Marriage with her, he would 
pay him Fol. and alſo give him yearly one Firkin of Eggs, and a Flitch of Ba- 
cou during the Life of the Plaintiff. The Plaintiif had a judgment on Nil 


3 dicit, 


t return 'd at all; and this was adjudg'd no good Aſſignment, becauſe it did not purſue the 
them by ſuch a Day, or pay 10 l. per Horſe; and ſo Judgment in 
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Keb. 669. 


* , 


dicir, and upon a Writ of Enquiry great Damages were found. Ir wag 
moved in Arreſt of Judgment; 1. That it doth not appear for what Breach 
the Action is brought; whether tor the not paying the 5ol. or the Eggs 
and Bacon; mor is it averr'd in what Year the Defendant was to begin 
70 pay the Epps and Bacon. But per Roll Ch. J. it hall be intended to 
begin within the Year next alter the Marriage ſhall take Effect. Nor 
doth it appear for kew many Tears the Eggs and Bacon were unpaid ; and 
the Promiſe was made Anno 1647. and the Writ'of Enquiry was executed 
Anno 1653! But Roll Ch. J. over-ruled the Exceptions, and to the laſt 
anſwer'd the Record is hucuſque, and ſo it is certain enough, therefore 
let the Plaintiff have his Judgment, Niſi &. Sty. 404. Hill. 1654. 
Greenling v. Bawdit. | 

23. It 2 Breathes are aſſign d, and the one is well affign'd and the other 
not, yet the Action lies well enough; per Roll Ch. J. Sty. 412. Hill, 
1654. in Caſe of Dorman v. Snagg. 8 

24: In Aſſumpfit the Count was, that the Defendant's Teſtator, in 
Cynſideration the Plaintiff would marry M. promiſed to leave him half of his 
Eftate-at his Death, and that he thereupon married her, and yet he did 
not leave him half his Eſtate at his Death. Exception was taken, that 
(Halt of his Eſtate) might be intended both of Real and Perſonal, and 
of Eſtates in Reverſion as well as in Poſſeſſion, and that the Plaintiff on- 
ly ſays that Teftator died worth 3000 J. in Poſſeſſion, and did not leave hin 
half of that Eſtate, whereas it may be that he left him Part of his Real 
Eſtate, or Eſtate in Reverſion, to the full Value of half his whole 
Eſtate. But Glyn Ch. J. difallow'd the Exception, and gave Judgment 
for the Plaintiff Sty. 463. Mich. 1655. B. R. Culliar v. ſermin. 

25. The Defendant, in Confideration the Plaintiff would build ſuch an 
Tron Mill, promiſes to repay what he ſpouid disburſe, and alſo that if the Plain. 
tiff would forbear his Monies he wonld pay him 131. 8 5. being the full of his 
Disburſements, or cauſe the ſaid Sum to be paid when the ſaid Mill jhould 
firſt knock. The Plaintiff alleges that the Mill hath knock'd &c. Ex- 
ception was taken, becauſe the Plaintiff ſaid that the Defendant hath not 
paid him, which is no Denial, but that the Defendant may have cauſed 
him to be paid. Sed non allocatur. 2 Sid. 33. Mich. 1657. B. R. 
Wood v. Rowd. C a + 

26, Caſe, upon a Promiſe to re-deliver to him ſeme Rings, or to pay him 
18 J. in Money, and affign'd the Breach, that the Defendant had not re- deli- 
ver d the Rings, but did not ſay that he had not paid the 181. and this was 
held ill, tho after a Verdict for the Plaintiff; for the 18 J. might be 
paid, and if ſo, then the Plaintiff has no Caufe of Action. Hardr. 320. 
pl. 14. Mich. 14 Car. 2. in the Exchequer. Anon. „ 

27. Aſſumpſit, in Conſideration of Money and ſo many Veſſels of Ale de- 


pl. 62. S. C. Jivered by the Plaintiff to F. S. he the Defentant promiſed, that he would war— 
adjudged for ant to the Plaintiff all that J. O. owed for the ſame. After Judgment in 


the Plaintiff, ha 


Marſhalfez it was aſſigned for Error, that the Plaintiff had /aid the 
Breach for Non-payment of the Money, whereas it ſhould be for not War- 
ranting. But the Court held that che firſt is well enough. Sid. 178. pl. 
1 Hill. 15 & 16 Car. 2. B. R. Baxter v. Jackſon. Gs | 
28. Aſſumpfit, for that in Conſideration he. would teach and preach to the 
People of ſuch a Pariſh, he would give the Plaintiff 3 1. per Annum; and he 
ſers forth that he did teach and preach, and was V icar there for 3 Years, 
and affjgned the Breach in Non-payment for 5 Tears. He alſo declar'd up- 


on another Agreement to give him 40s. per Annum from the zoth of May fi 


two Tears, and aſſiga d the Breach of two Tears ending on the 31/t of Ma). 


Upon a Demurrer the Plaintiff had Judgment; for tho' he was Vicar he 


was not bound to preach, and tho' the Agreement was for 2 Years, and 


the Breach aſſign'd was for 2 Years and à Day, it is good; tor it che : 
Years ended on the zoth of May, they were ended on the 31ſt. Sid. 
409. pl. 2. Paſch. 21 Car. 2. B. R. Tayler v. Gay. 


29. Aſſumplit 


1 


| 3 
29. Aſſumpſit againſt an Executor upon a Promiſe to pay him 50 5. when, | 
the Defendant ſhould have received Money; and avers that the Defendant hath 
received Money, but bath not paid it. It was moved in Arreſt of Judg- 
ment, becauſe it doth abt appear Flow much Money the Defendant hath re- 
ceived ; and perhaps he hath not received ſo much as 50 8. And tho' the 
Promiſe is general, yet the Breach ought to be laid ſo as to be adequate 
to the Coniideration; and alſo becauſe it was not ſpeum of who, and 
hen and where he received the Money, becauſe it is traverſable. The 
4 Court agreed that there was good Cauſe to demur to the Declaration, but 
after a Verdict they would intend he had received 50 . And tor the 
1 other Exception they held, that the Benefit of it was waived by taking 
rhe General Iſſue. Mod: 169. Mich. 25 Car. 2. C. B. Anon. | . 
30. Aſſumpfit &c. for that the Defendant, in Conſideration the Plaintiff 2 Keb. 563. 
would deliver ſuch Goods into the Shop of T. F. as he ſhould require, he would fl. * — 
ſee him paid. It was moved in Arreſt of Judgment, that the Plainti Dien 8 G. 
had not averr d that Z. S. had not paid for the Goods; for the Promiſe which And Per 
the Deſendant made, to ſee that the Plaintiff ſhould: be paid, is no more Cur. This 
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= cn that he would pay him if T. 8. did not. But the Court reſolv d a Evidence, 
SS that a Promiſe to pay, and to fee him paid, is all one, and the Averment not be 

not neceflary. Vent. 43. Mich. 21 Car. 2. B. R. Robinſon v. Pulford. 1 5 

5 or the De- 


fendant is here a Principal, and not a Surety. And Judgment for the Plaintiff. 


31: Aſſumpſir, for chat the Defendant was. poſſeſs*d of the 6th Part of 4 4 Mod. 188, 


Ship, and it was agreed that he ould, by Writing, ſell his Intereſt to the Eaſch, Au 


upon a mutual Promiſe, the Breach is well enough aſign d in.theWords, of: Carth. 271. 
the Promiſe, eſpecially after Verdict. And. Judgment for the Plaintiff. S. C. in B. 
3 Lev. 319. Mich. 3 W. & M. in C. B. Keech v. Knight. | | urg Ae 
tho' the Promiſe is general, yet the Breach muſt be particularly ſhewn to intitle the Plaintiff to his Ac- 
tion, and to give the Defendant an Opportunity, of making and applying his Defence. But Per Cur. 
This might be good Matte r on a Demurrer, but the Plaintiff in the original Action was help'd by the 
Verdict; for it ſhall be intended that ſome particular Breach was given in Evidence to the Jury; other- 
wiſe the Plaintiff could not have got a. Verdict. —Comb. 204. Knight v. Leach, S. C. in B. R. 
and Judgment affirm'd without Difficulty, it being after a Verdict. kin. 344. pl. 13. S. C. in 
B. R. and Judgment affirm'd. „„ N 


32. A. in Conſideration of Jo 1. paid by B. promiſed to deliver 25 1 Salk. 140. 
Onarters of Corn oa on before the 18th Fanuary following, on board B. s Ship nag * 
in ſuch a Place. B. alleged char he brought his Ship on the ſaid 18th Day gen, S. w—_ 
of January to the ſaid Place, and Defendant did not deliver to him &c. adjudg'd for 
Held the Declaration good enough, without ſaying that there was 20 the Plaintiff, 


Delivery before the 18th ; for tho* B. had Election to do it before, yet not being after a 


without the Plaintiff's Concurrence; for he muſt be there and accept, be- Weir Ch. . 


cauſe a Tender in the mean Time is not ſufficient to excuſe a Delivery on held upon 
the 18th; tor that being the ultimate Time appointed for the doing it, great Conſi- 
the one ought to be there to tender, and the other to accept. 12 Mod. deration 


ich. | that thi 
421. Mich. 12 W. 3. Hammond v. Oaden. 2 4 


| . b 7 out the Ver- 
dict; for the Plaintiff was to bring the Barge, and the Defendant was to deliver the Corn into it, ſo as 
both Parties mnſt concur ; ſo.that the laſt Day being the Time appointed when the one is to deliver 
and the other to accept, it ſhall not be intended that the Plaintitt was there ready with his Barge 
to receive the Corn before that Time, bur it is clearly help'd by the Verdict; for if there had been aa 
actual Delivery it might have been giyen in Evidence upon Non Afſumpſit, and then the Jury could not 
have found for the Plaintiff, 1 Rep. 89. pl. 59. 8 C. accordingly by Holt Ch. J. who de- 
livered the Opinion of the Court. La Raym. Rep. 620. 8. C. and Holt Ch |. deliver'd the Opi- 
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nion of the Conrt, that the Plaintiff ought to have 
it would have been good without Verdict. 


of the De. Mich. 44 & 45 Eliz. B. R. Shelbury v. Scotford. 
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(A. a) What ſhall be a good Bar, or Diſcharge of an 
Aflumpfit. And Pleading thereof. 


Cro. J. 483. 1. F J. S. is in Execution for 10 1, at the Suit of ]. D. and ]. N. 
pl. 19. Hur- comes to J. D. and promiſes him rhar if he will ſuffer J. S. to go 


M at large, that he himſelf will ſee him ſatisfied, tu which J. D. agrees; 


judg'd for tho J. N. atcerwards, and before J. D. has done any Thing by Force 


the Plain- Of the Promiſe, comes to J. D. and forbids him to deliver him (out 
tiff; tor ok Cuſtody] and that he will not ſtand to his Promiſe, but revokes 
Haughton J- it, pet this is not any Bar in an Action upon the Caſe upon the 
Man may Þ romile. E Alch. 16 Jac + ADs + between Harf ord and P ile, Per Cu⸗ 
diſcharge an TIM upon a Demurrer. | 85 | | 


Aſſumpſit 
made to himſelf, but not one made by himſelf. 


An Aſſump- 2. In Caſe on Aſſumpſit the Defendant pleaded that after the Promi(; 
fir before Ac- the Plaintiff had diſcharged him of it. Adjudged a good Plea. 2 Le 


may de dif, 214. pl. 270. Trin. 30 Eliz, B. R. Coniers v. Holland. 

charg'd b | | | = 
Parol, Kr not after Action brought. 4 Le. 106. pl. 219. 28 Eliz. B. R. Steward's Caſe. 

A Promiſe cannot be releas'd by Parol ; but if Concord be pleaded in Satisfaction of the Promiſe, it is4 
yood Bar, but it muſt not be 3 in Diſcharge of it by Way of Releaſe; Per Haughton J. 2 Roll 
Ney 188. Trin. 18 Jac. B. R. | = 

Aſſumpſit &c. the Defendant pleaded that before any Breach the Plaintiff at ſuch a Place exoneravit 
eum. Upon Demurrer it was 3 that he ought to ſhew How ; but reſolv'd that this being a verbal 
Promiſe, might be diſcharged by Word before any Breach. And Judgment for the Defendant. Cro. C. 383 
pl. 14. Mich. 10 Car. B. R. Langden v. Stokes. S. C. cited 2 Show. 28. in pl. 18. 

Aſſumpſit, for that in Conſideration of ſo much Money he promiſed to deliver ſo many Livres * [ Books] crit iin a 
Forinigbi &c. The Defendant pleaded that within that Fortnight, (viz.) on ſuch a Day, be delivered 25 
Livres, and then the Plaintiff diſcharged him (the Defendant) to deliver any more till farther Order, and he 
had not given any farther Order. Upon Demurrer this was adjudged a wy Plea, becauſe a Promiſe, be- 


fore it is broken, may be diſcharged by Parol. — 42. Mich. 13 Car. 2. B. R. Cook v. Newcomb. 


——* Keb. 158. Cook v. Newman, ſeems to be S. C. And Per Cur, the Plea is good, 


3. If A. is bound to make a new Pale, having the old for his Labour, in 
ſuch Caſe if the o/d is taten from him he is not bound to make the new; 
Per Fenner J.  Goldsb. 156. pl. 84. Hill. 43 Eliz. cites 9 E. 4. 20. 15 

E: 4 $3: 
So if the 4 Plaintiff Jent his Horſe to the Defendant to ride to Y. who promiſed u 
| Horſe had re- deliver him ſuch a Day; but in the mean Time J. S. who was the real 
_ by Proprietor Vi & Armis & contra Voluntatem ot the Defendant, took the 
5 any Horſe from him. And by Fenner and Vel verton, this is a Diſcharge of 
Default or the Promiſe, by Reaſon of the prior Property in 5 S. and fo is quali an 
Negligence Eviction of the Horſe out of the Poſſeſſion of the Defendant. Velv. 22 


' fendant, he 

ſhall be diſ- is: . | | | 

charg'd; For the Re-delivery becomes impoſſible by the Act of God. Jo. 179. pl. 2. by 3 Juſtices (ab- 
ſente Dodderidge) Trin 4 Car. B. R. Williams v. Loyd, — Palm. 548. Williams v. Hide, S. C. ad- 
judg'd by 3 Juſtices for the Defendant ; but Hide Ch. J. ſaid that if he had been ſtolen in Default of 
'the Defendant it had been otherwiſe. N 


5. The Acceptance of a Bond is a Diſcharge of an Afſumplir upon a 
Contract; but if upon the Contract the Agreement was,” that the lar 
| | fon 


Judgment after Verdict. And Holt himſelf thought 
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ſhould pay 13 J. in Hand, and give the Plaintiff Bond for the Reſidue; 
and in Conſideration that the Plaintiff would ſuffer the Buyer to have the 
Goods, and for 6 d. given in Earneſt J. S. aſſumes; fo that the Bond is 
purſuant, and Part of the Contract and Agreement, and does not deſtroy 
ir. And Judgment accordingly. Noy 140. Oldiield's 1 

6. Afſumplit to the Husband of Executor, in Conſideration of Forbear- 
ance, to put a Bond in Suit, to pay, is determined by the Death of the Wiſe 
Executor. Velv. 84. Hill. 3 Jac. B. R. Lea v. Minne. 


17, Defendant promiſed that if the Plaintiff would marry his Niece he would: The Re- 
give her 200 J. and ſhews he did marry her &c. but upon the Evidence it porter ſays 
appeared this Marriage was 4 Tears after ſuch Promiſe made &. and in it ſeems 


this Time many Diſcharges were proved to have been made by the Defendant 8 


to his ſaid Niece, that ſbe ſhould not marry the Plaintiff; and it ſhe did he may be in 
would give her nothing, and other Diſlikes, yet Direction was for the this ; for if 
Plaintiff, becauſe it might be that upon the firſt Promiſe their Aﬀe&ions on oh hmm, 
were ſer &c. and no Juſt Exceptions were taken after this Promiſe made + + pM 


to revoke it. Clayt. 29. pl. 51. 10 Car. Bull v. Keighly. 20 Years, 


| | may ſuch 
Promiſe be made Uſe of, which would be hard &c. and note, the Iſſue was Non Aſſumpſit; and this 


admitted in Evidence, and cites 10 E. 4. 6. where it is holden that a Contract ſhall be taken out of 
Hand, or elſe it vaniſhes into nothing. Ibid. 


10. In Caſe the Plaintiff declared upon a Quantum Mernuit for 40 f. and 2 Mod. 43. 
upon an Indeb. Afſ. for 40 8. the Defendant confeſſed the Promiſes but 8. C. it was 


plead that they accounted for ſeveral Sums, and that upon the Foot of the Ac- CR. f 


compt, he was found to be indebted to the Plaintiff in 3 5. and no more, and not ſaid that 


that the Plaintiff in Conſideration that the Defendant promiſed to pay the ſaid the Plaintiff 
3 5. diſcharged him of all Demands. Upon Demurrer, the Defendant had 88 in 
Judgment; for per Cur. if 2 Perſons being mutually indebted to the EG 


. - ” that the De- 
other, and upon Account the one is found in Arrear ſo much, and there fendam ad 


be an expreſs Agreement to pay what was the Balance, and each of them Inſtantiam of 


to ſtand diſcharged of all other Demands, this is a good Diſcharge in %, Plaintiff 


Law, and the Parties ſhall nor reſort to their original Contract, and that 138 5 
a Promiſe might be diſcharged by Parol, but not after it is broken, for then Cur. tho it 


it is a Debt. But North Ch. J. ſaid, that if there was but one Debt betwixt was not ſaid 
then their entring into an Account for that would not determine the Con- ad Inſtan- 


tract. Mod. 205, 208. pl. 36. Trin. 27 Car. 2. C. B. Milward v. Ingram. _ 


he promiſed, 


yet it was adtunc & ibidem, and ſo ſhall be intended that the Defendant made the Promiſe at the Inſtance 


of the Plaintiff, And Judgment was given for the Defendant. Freem. Rep. 195. pl. 200. S. C. the 
Reporter ſays he heard by Mr. Townſend that Judgment was given for the Defendant by Reaſon of 
the Account. S. C. cited Arg. 12 Mod. 537. but Ibid, 538. Holt Ch. J. ſaid, that if there are 2 
Dealers, and without coming to an Account, they agree to be clear againſt one another, it would not be well 


without coming to an Account ; and that the Caſe quoted out of 1 Mod. and 2 Mod. was the firſt of 
this Kind, and by his. Conſent ſhould be the laſt. | 


11. Caſe for that in Confideration he would deliver the Defendant a Horſe, 2 Mod. 259. 


he promiſed to deliver to the Plaintiff another Horſe or 5 1. upon Requeſt ; and 8. C. it was 


avers that he did deliver the Horſe to the Detendant, and had requeſted eee 
him &c. The Defendant pleaded that the Plaintiff had diſcharged him of Time agreed 
this Promiſe before the Action brought, but ſays not How ; Upon Demurrer, for Payment 
it was admitted that if he had pleaded a Diſcharge before the Requeſt of the 5 1. 
made, it had been good without ſhewing how he was diſcharged ; bur => 2 
aſter the Requeſt a verbal Diſcharge is not ſufficient ; and Judgment tor the 


Fi : due imme- 
laintiff, Niſi. Mod. 262. pl. 14. Trin. 29 Car. 2. C. B. Edwards v. diately on 
Weeks. — Requeſt; 


1 5 | . 7 | and not be- 
415 paid the Promiſe is broke, and the Parol Diſcharge cannot be pleaded. And of that Opinion were 


the Court. And Judgment for the Plaintiff Niſi &c.——Preem. Rep. 230 pl. 239. S. C. reſolved 
the Plea not good; and here the Cauſe of Action accrued at leaſt upon the Requeſt, and ſo he ſhoulg 


have pleaded the Diſcharge before the Requelt. 
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Actions [of Aſſumpſit. ] 


— 


c „ 


12. A Debt due by Promiſe is not diſcharg'd by Account. 3 Lev. 23). 
Mich. x Jac. 2. C. B. Mayor &c. of Scarborough v. Butler. 

13. Payment after the Day in Satisfaction ot Money due on a Note, is 
no good Plea in an Indebitatus Aſſumpſit; but it. is good by Way of Dif: 
charge. 4 Mod. 250. Mich. 5 M. & M. in B. R. Perry v. Odingſell. 

14. Indebitatus Aſſumpſit for ſeveral things due to the Plaintiff, the De. 
Wee, eons in Bar that he gave a Note of 20 J. to the Plaintiff in jul} 
Sati cfact ion of the Debt &c. And upon a Demurrer to this Plea the Plain. 
tiff had Judgment, becauſe a Note thus given is no Diſcharge of a Debt 
or Duty. 8 Mod. 290. Trin. 10 Geo. 1725. Springate v. Chad wicke. 


(Aa. 2) Aſſumpſit. Plea. Good. And How to be 
pleaded in Aſſumpſit. | 


1. T Reſpaſs upon the Caſe becauſe the Defendant afſumed at London f. 

T cure the Horſe of the Plaintiff of a certain Malady, and that h- 
neglected it ſo much that the Horſe died; the Defendant ſaid that he aſſun'; 
to cure it at N. in the County of O. which he did accordingly, Abſque hoc 
that he aſſumed at London Modo & Forma prout &c. Per Markham, he 
ought to traverſe the Negligence. But per tor. Cur. - the Plea is good, 
and fo it ſeems that he may traverſe the one or the other; but ere inde. 
Brooke ſays it ſeems that he may ſay that he cured the Horſe, and after he 
died of another Diſeaſe, abſque hoc that he died by the Negligence of 
the Detendant, Quære. Br. Traverſe per &c. pl. 77. cites 19 H. 6. 49. 

2. Upon Aſſumpſit to make a ſufficient Houſe, and did nor, he may 17a. 
verſe the Aſſump/it, or ſay that he made the Honſe well and ſufficiently. Br. 
ibid. | 
3. Treſpaſs upon the Caſe Quod cum the Defendant had ſuch Coods of the 
Delivery of the Plaintiff, the ſaid Defendant for 10 5. Ec. ſuper ſe Aſſiumpſit, 
and the ſame Plaintiff promiſit ad ſalvo Cuftodiend* &c. and did not do it 
ad Dumnum &c. And per Fitz. and Shelly J. non habuit ex Deliberatione 
is no Plea. Br. Traverſe per &c. pl. 341. cites 26 H. 8. 

4. In Action upon the Caſe that the Defendant promiſed to pay 10 l. tothe 
Plaintiff which he owed to him for a Horſe and a Cow, the Detendant may 


plead that he Aſſump/it ſolvere 101. to the Plaintiff which he owed to him fr 


a Horſe which he bought of him, which Sum he has paid to the Plaintiff al. 
ſane hoc that he Aſſump/it ſolvere 10 1. quas debuit querenti pro ung equo & 
una vacca, prout &c. or abſque hoc quod debuit to the Plaintiff 10 l. pro equo 


S vacca, prout &c. Br. Action ſur le Caſe, pl. 105. cites 33 H. 8. 


5. In Aſſumpſit &c. for Payment of Money, the Defendant pleaded that 


after the Promiſe it was agreed between the Plaintiff and him, that he wit! 


two other Perſons ſhould enter into a Bond to the Plaintiff for the Money whicy 
the Defendant had promiſed to pay, and that ſuch a Bond was made and del. 
ver d to one F. F. and gave Notice thereof to the Plaintiff®s Servant, an 
which they were now ready to deliver to the Plaintiff &c. Wray Ch. J. ot 
der'd that the Plaintiff ſhould releaſe the Bond and take . upon 
the Promiſe, which was done accordingly. 2 Le. 181. pl. 223. Trin. 30 
Eliz. B. R. Freeman v. Drew. „ | 


Aſſumpſit for 6. In Aſſumpfit &c. the Defendant and pleaded that the Day before the 


that ſuch a 
Day 4 Fac. 


upon an A 


Promiſe to pay the Money he became bound to the Plaintiff in a Bond to pa) it; 
and averr*d it to be the ſame Debt, and that the Bond was made for the {ame 


une ts De. Debt. Per tot. Cur. the Plea is not good, for a Bond cannot derat!n * 
fendant was Contract or an Aſſumpſit made atterwards. And the Truth was the 000. 


ligation 
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ns Special Matter that the Obligation was made after the Aſſumpfit ab- 


tot & tantas denariorum ſummas, as the ſaid Medicines were worth without 


Actions [of Aſſumpſit.] 


— 
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* — 


TT 


ligation was made after the Aſſumpſit, tho? the Plaintiff declared of its found in Ar- 
: 1 rearapes t 
being made f before. And it was holden that the Detendant might plead 3 uf 
5 and promiſed 
ſque hoc that he Aſſumpſit &c. Le. 154. pl. 214. Trin. 32 Eliz. C. B. 2 nh. it; the 
Jennings v. W inch. . Defendant 

| | | pleads that 
ſuch a Day they accompted, and then he <wwas found in Arrear ſuch a Sum as the Plaintiff ſuppoſed, and the 
ſame Day made an Obligation for the Payment of it, and traverſed, that at any other Day [* before or] after 
the Obligation they accounted together - the Court held the Account, which was the Ground of the Ac- 
tion, was well traverſable ; adjudg'd for the Defendant. Cro. J. 234. pl. 4. Hill. 5 Jac. B. R. Dalby 
v. Cook. ; 

we” Yelv. 171. S. C. adjudg'd for the Defendant. - 
cordingly. - | 8 

1 The Original is (after) but ſeems miſprinted, 


Bulft. 19. Talby v. Cook S. C. adjudg'd ac- 


J. In Aſſumpſit &c. in Cnſideration of Forbearance to ſue for a Debt till Cro. E. 20l. 


ſuch a Day, the Defendant promiſed to pay the Money; the Defendant Pl. 27. S. C. 


adjudg'd for 


pleaded that he was indebted to the Plaintiff, prout in the Declaration, the Pfaintiff 


and for ſecuring thereof he acknowledged a Statute upon which the Plaintiff 
took Execution and levied the Money, abſque hoc, that he was any how in- 
debted to him either before or after the ſaid Day. This Traverſe of the Debt 
was held ill, becauſe it was the Promiſe which was the Ground of the Ac- 


tion, and that ought to have been traverſed, and not the Debt; And Judg- 


ment for the Plaintiff, Le. 252. pl. 340. Trin. 33 Eliz. B. R. Smith 
v. Hitchcocks. | 

8. Afſumpſir to deliver to the Plaintiff in London certain Monies, when he 
delivers to the Defendant certain Broad Cloths there; the Detendant pleaded 
Non Aſſumpſt. The Jury found the Promiſe to deliver ſo many of Pheaſant 
Colour, and ſo many of other Colours. The Court ſeem'd that the Special 
Matter is good Maintenance of the Declaration, and that the Defendant 
ſhould have ſaid by Way of Anſwer, that the Aſſumpſit was thus Special 
and have traverſed the General Afſump/it in the Declaration. Mo. 466. pl. 
659. Paſch. 39 Eliz. Cheney v. Hawes. | | 

9. A. promiſed B. his Son to pay him 101. a Tear if he married the Daugh- 
ter of F. §. and brought an Action on this Promiſe, and averr'd that he 
had married her. The Detendant pleaded that the Promiſe was conditional 
[viz.] if J. S. gave 10001. with her and he married her, then he promiſed, 
but that J. S. did not give her &c. Abſque hoc that he promiſed Modo & 
Forma. This is naughr, becauſe it is only the General Iſſue on the De- 
murrer. 2 Roll. Rep. 3 50. Trin. 2 1 Jac. B. R. Barret v. Barret. 

10. Aſſumpſit for that 20 Aug. 21 Jac. the Defendant borrom d of the 
Plaintiff 15 l. which he promiſed to pay upon Requeſt, the Detendant pleaded 
that before the ſaid 2oth of Aug. he was indebted to him in the ſaid 151. and 
paid the ſame the 20th of Fune 21 Fac. to F.S. the Plaintiff's Factor to the 
Plaintiff *s Uſe, abſque hoc, that he Poſtea Aſſump/it Modo & Forma; the 
Plainritf replied, that Poſtea Aſſuumgfit Mods & forma. It was moved in Ar- 
reſt, that the Allegation of Pay ment takes away the Conſideration, and 
therefore he ought to have traverſed the Payment and not the Aſſumpſit; 
for the Conſideration being taken away, the Aſſumpſit falls. Sed non al- 
locatur. Becauſe the Payment is alleged to a Stranger to the Plaintiff's 
Uſe, and it is averr'd that he accepted of it, or that it was paid to the 
Servant by his Command; And the Iſſue being Poſtea Aſſumpſit it is in- 
tended that it was afterwards lent by the Plaintiff, wherefore it was ad- 


Jndgd tor the Plaintifi Cro. J. 699. pl. 2. Mich. 22 Jac. Holmes v. 
oſt wood. q 


11. In Caſe for diverſe Wares and Medicines of ſueh a Value, and fhew'd In Aſumy/it 
them particularly; the Defendant pleads that he hath paid to the Plaintiff to ps e 
24th of Je p- 
tember, the 


ſewing 
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„„ Actions [of Aſfumpſit.] 
Defendant ſhewing any Sum certain. This was held to be no good Plea. Judgment 
pleads PaY- for the Plaintifl. Mar. J. pl. 120. Trin. 16 Car. C. B. Anon. 


| | ment of Part | | 
| after lie Aegi, but did nat ſay by eien, and an Agreement to day the rſt on Demand, and that w De 
; and ever was, and that ſbe is yet ready to pay, proferend. to which the Plaintiff demuri'd; And per Curiam, 
the not ſaying by whom, is ill; but had it been profert hic in Curia, it would be a good Bar; But Judg- 
ment for the i, 3 Keb. 334. pl. 36. Trin. 26 Car. 2. B. R. Merrick v. Hannam. 


12. Aſſumpſit ſor that the Defendant in Conjideration of ſo much Wood 
fold to him promiſed to pay to the Plaintiff ſo much Money, and alſo to carry 
away the Wood before ſuch a Day; the Defendant as to the Money pleaded 
Payment, and as to the Carriage of the Wood, Non Aſſump/it. Per Bramſton 
Ch. J. the Plea is not good, becauſe it is but one intire Promiſe, and ſo can. 
not be apportion'd ; and theretore the Plaintiff mighr have demurr'd upon 
it. And the Jury having apportion'd it the Verdict is naught, and a Re. 
one was awarded, Mar. 100. pl. 172, Trin. 17 Car. B. R. Eaft, v. 

armer. 

13. In Aſſumpſit to pay for certain Barrels of Beer deliver'd to the De. 
fendant on ſuch a Day. e pleaded ſpecially Non Aſſumpſit, prout the 
Plaintiff had declar d. The Plaintiff demurr'd to this Plea, becauſe by this 
Pleading the Plaintiff is tied up to a particular Day, whereas he might 
givgEvidence of any other Barrels of Beer deliver'd at any other Time 
before the Action brought. The Defendant was order'd to ſhew Cauſe 
why the Plaintiff ſhould not have Judgment on this Demurrer. Sty. 195. 
Hill. 1649. B. R. Cook v. Moor. „F 

Sid. 66. Jr. 14. Where a Promiſe is to do 2 Things, as to deliver a Deed upon Re. 
- ry B queſt, and to pay 401. without ſaying on Requeſt, and the Defendant pleads 
does not ap- he Statute of Limitations, and that he did not promiſe within 6 Years be- 
ar. fore the Action brought, this Plea being intire to both Parts of the De. 
Keb. 177. claration, and being ill in Part, viz. as to the Deed, 7s ill in toto; and 
. 85 ws adjudg'd for the Plaintiff for the Whole. Lev. 48. Mich. 13 Car. 2 
tur. — B. R. Webb v. Martin. 


jornatur.— 
Ibid. 197. i 
pl. 190. S. C. adjudg'd for the Plaintiff. 


Keb. 680. 15. In Caſe the Plaintiff declared that he had bought a Dog, calPd a 
Pl. 3 Lurcher, of the Defendant, who promiſed that if the Dog return d he would 
—— 822. reſtore him to the Plaintiff. toties quoties ; and that the Dog return'd to the 
pl. 109. Ri- Defendant on ſuch a Day, and that on the Day after he refuſed to deliver it. 
chardſon v. The Detendant pleaded that on the ſame Day he did deliver it; and upon 
Ae Demurrer to this Plea the Defendant had Judgment without traver/ny, 
chu Befen. the Juſtification being on the ſame Day; and it ſhall be intended that hc 
dant. continued in the Plaintiff's Poſſeſſion, without anſwering to the To- 
ties quoties. Sid. 234. pl. 39. Mich. 16 Car. 2. B R. Elliot v. Ri- 
Ihardſon. 
16. Not Guilty is a good Plea, and Iſſue in Aſſumpſit; for it is Treſ- 
aſs upon the Caſe; per Windham J. Lev. 142. Mich. 16 Car. 2. C. B. 
rington v. Doſhant. | | 
17. In Confideration the Plaintiff, at the Defendant's Requeſt, would de- 
liver him certain Parcels of Timber, the Defendant would build up 2 Rooms 
in ſuch a Houſe, and repair &c. After Verdict in Special Action upon the 
Caſe for the Plaintiff, it was moved in Arreſt of Judgment that the De. 
fendant hath Time during Life, unleſs Requeſt be made, and the Regque/ 
is 10 Of. and the Action is of Michaelmas Term; 1o there is no convenient 
Time given. Sed per Curiam, The Defendant ought to have pleaded it ſpe- 
_ cially, or demurr'd for that Cauſe, becauſe it is not ſufficient. Judgment 
f for 1—5 Plaintiff, 1 Keb. 866. pl. 13. Paſch. 17 Car. 2. B. R. Cambel! 
v. Preſton. 
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| Actions [of Alumplit.] I = 


18. In Aſump/it againſt an Executor upon a Promiſe of his Teftator, he Sid. 292. pl. 
pleaded Non Aſſumpfit 3 and judgment tor the Plaintiff Tr was affign'd 10. S. C. ard 
tor Error, that the Plea does not fhew by whom the Non Aſſump/it was, Joigmen: 

| a ) affirm'd ac- 
whether by the Teſtator or not, but per Cur, it ſhall be fo intended, cording'y. 
becauſe the Executor is not charged with the Promiſe; and Judgment 2 Keb 67. 


affirmd. Lev. 184. Trin. 18 Car. 2. B. R. Browning v. Litton. 27 24. 
R „ Js All 
udgment affirm'd; and Twiſden ſaid, that in ſuch Actions where the Law makes the Promiſe, as in an 
IEA bus it is good without alleging who promiſed, or to whom. 


In an Aſfumpſit againſt an Adminiſtrator, the Defendant pleaded Quod ipſe Non Aſſumpſit, inſtead of 
ſaying that the Inteſtate Non Aſſumpſit. After Verdict a ele was awarded, and no Coſts to 
either Party upon a Repleader. 2 Vent. 196. Trin. 2 W. & M. in C. B. Anon. 


19. In an Action ſur le Caſe, in Conſideration the Plaintiff would Saund. 267. 
ſerve the Teſtator of the Defendant, he promiſed to eſteem him as his 8. W. 4 - 
Son, or [* and] uberrime providere tor him; and ſhewerh that he left a dhe Plain. 
Service of 601. per Ann. and ſerved from ſuch a Day to ſuch a Day. tif. 

The Defendant pleaded that the Plaintiff ſerved a lefs Time than is al- 
leg d in the Declaration, and had Diet and 81. per Ann. and then de- 
parted, abſque hoc that rhe Plaintiff ſerved fo long as he alleg d. 
Twiſden ſaid, that by the Traverſe the Plea is out of Doors, which the 
Court agreed; but had it been alleg'd that he ſerved him 10 long, and 
then departed, during which Time he had a Salary, abſque hoc that he 
ſerved longer, this were good, but not to involve the whole Time; and 
the Court inclin'd this Promiſe to ſerve muſt be intended only, that 
while he ſerved he ſhould be paid, not to ſerve during Lite; but this 
being Matter of Damage, and the Demurrer ſpecial on the Traverſe, 
Judgment pro Plaintiff, 2 Keb. 525. 526. pl. 23. Trin. 21 Car. 2. B. R. 
Osborn v. Rogers. | | 

20. Where the Confederation is paſt it is not traverſable in Aſſumpſit, Show. 78. 
and therefore not neceſſary to lay a Place; but the Defendant ought to Press v. Bal- 
take Advantage at the Trial on Non Aſſumpfit, it there was no Conſi- _ 
deration. Comb. 163. Mich. 1 W. & M. in B. R. Lee v. Baſhpole. 8 
21. In Quantum Meruit by a Surgeon for curing a Wound, the Defen- out much 
dant pleaded a Tender of 2 Guineas, Value 45 s. which was ſufficient, abſque Debate. 
hoc that he deſerved more. The Plaintiff demurr'd, becauſe the Traverſe 
made the Plea double, and was impertinent, and that no ſuch Value could 
be put upon Guineas, and the Plea was adjudg'd ill. 3 Lev. 440. Trin. 

8 W. 3. C. B. Stephens v. Cooper. 

22. In Aſſumpfit on ſeveral Promiſes, the Defendant pleaded Quod 
ipſe performavit omnia ex parte ſua performanda. Upon Demurrer it was 
ſaid that this Plea, if any thing, amounted to the General Iſſue; and ad- 
judg'd per tot. Cur, tor the Plaintiff. 2 Ld. Raym. Rep. 968. Trin. 2 
Ann. Taylor v. Sea. 

23. In Action on ſeveral Promiſes, the Defendant pleaded in Abate- 
ment that the Promiſes were made ſuch a Day, which was after the Action 
brought, and traverſed their being made before. Holt Ch. J. ſaid that 
this Matter might be given in Evidence on Non Aſſumpſit, and that if 
there had been any Fact to ſupport this Plea, the Defendant would have 
pleaded the General Iſſue; beſides the Matter of this Plea is ew Mat- 
ter, out of the Compaſs of the Plaintiff*s Action. And the Defendant was 


order'd ro anſwer over. 2 Ld. Raym. Rep. 1249. Paſch, 5 Ann. Fac- 
quire v. Kinaſton, 4 Þ $599: en 7 mn.” Fac 
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(A. a. 3) Aſſumpſit. Plea. Good. And How to be 


- pleaded in Indebitatus Aſſumpſit. 


1. IN Indebitatus Aſſumpſit the Defendant may ſafely plead Non Debet, 
1 as well as in Debt. Noy 146. cites Paſch. 28 Eliz. B. R. Wood 
v. Draper. . | 

2. Where Arbitrement is no Plea in Debt, it is no Plea in Aſſumpſit 
upon the Debt. Agreed. All. 5. Mich. 22 Car. B. R. in Caſe of Far. 
rer v. Bates. Hs | 

3. In Indebitatus Aſſumpſit for Money lent to the Defendant, the De- 
fendant pleaded that it was lent to the Defendant and F. S. and not to the 
Defendant ſole ; to which the Plaintiff demurr'd, becauſe. it amounts but 
ro the General Iſſue, which the Court agreed; and Judgment for the 
ei Niſi. 3 Keb. 3 12. pl. 54. Paſch. 26 Car. 2. B. R. Ravenſcroſt 
v. Fouk. ' 

4. In an Indebitatus Aſſumpſit &c. the Defendant pleaded an Agreement 
between him and J. B. his Son, that the Plaintiff ſhould deliver certain 
Cloaths in his Cuſtody to the Defendant, and ſhould accept the ſaid . B. as 
her Debtor for 9 l. to be paid as joon as he received certain Pay from the King 
due to him, and to be in full Satisfaction &c. and avers that the Plaintitt 
delivered the ſaid Cloths, and accepted J. B. her Debtor, and that he 
agreed to pay the ſame ; and that as ſoon as he received the Pay, he was 
ready, and offered to pay the 91. but Plaintiff refus'd to receive it; and 
that J. B. is ſtill ready. Bur adjudged tor the Plaintiff, becauſe no Con- 
ſideration appears for J. B.'s paying, but only the Agreement without 
any Conſideration; and admitting it would bind, yet by 29 Car. 2. the 
Plaintiff has no Remedy, unleſs it be in Writing; and tho' Plaintiff need 
not ſet forth ſuch Agreement to be in Writing, yet when ſuch Agreement 
is pleaded in Bar, he muſt plead it ſo as it may appear to the Court that 
an Action lies upon it; for he ſhall not take away the Plaintiff s preſent 
Action, and not give him another upon the Agreement pleaded. Raym, 
450. Trin. 33 Car. 2. B. R. Caſe v. Barber. 

Raym. 449. F. Plaintitt declares upon an Indebitatus Aſſumpſit for 100 J. received i 
S. C. accord- the Plaintiff*s Uſe, and upon an Infimul computaſſet for another 100 1. the 
ingly. ſame Day. The Defendant pleads that the ſaid ſeveral Sums of 1001, art 
for one and the ſame Cauſe of Action for one Sum of 1001 only, and not for ſe- 
veral Sums ; and that after the A ſumꝑſit he had paid 30 l. in Part of Paj- 
ment, and then in full SatisfatFion of the Reſidue of the Money demanded, hi 


became bound to the Plaintiff in a Bond of 120 J. conditioned for Payment 


65 L. to the Plaintiff, at a Day not yet come; which ſaid 3ol. and Bond the 
Plaintiff accepted &c. Upon Demurrer the whole Court held this a 
good Plea, and the Averment was only Surpluſage ; and the other Mat- 
ter is a full Anſwer to the whole, for the Plea ſays that the Obligation 
was given in full Satisfaction of the Reſidue of the Monies demanded, 
which extends to the whole. But the Demurrer was after waived od 


Payment of Coſts, and Iſſue taken on the Plea. 2 Jo. 158. 159. Trin. 33 
Car. 2. B. R. Sheldon v. Clipſam. 8 
6. Indebitatus Aſſumpſit, the Deſendant pleaded Quod ante exhibitiv- 
nem Billæ; the Plaintiff became a Bankrupt, whereby he became unable 
to diſcharge the Defendant, becauſe the ſaid Money from ſuch Times 4s 
he became a Bankrupt, was to ſuch Creditors as ſhould ſue our a Com- 
- miſſion, On Demurrer Judgment pro Quer. for this is no Plea. 12 Mod. 
267. Hill. 11 W. 3. Harvey v. Williams. 
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7. Indebitatus Aſſumpſit for 40 J. for Work done, and Quantum meruit Ld Raym 
for the ſame, the Defendant pleads that there being mutual Dealings between Rep. _ 
the Plaintiff and him, they came to an Account; and that it did appear on Per Ho 


| : 6:04 $.0w t 
the Account the Detendant was in Arrear to the Plaintiff but 5 l. which this ought 


he promiſed to pay him, in Con/tderation whereof the Plaintiff did diſcharge not to be 
4 7e ſaid Debt and Claim. To this Plea there was a eng ph 33 ſp- 
was held no good Plea, and Judgment for the Plaintiff. 12 Mod. 53. e d 


, amounts to 
Trin. 13 W. 3. May V. King. the Genera! 

55 : Iſſue, and 
might have been yu in Evidence upon it. At another Day the Plea was waived by Conſent, and the 
Defendant pleaded to Iſſue. 


(A. a. 4) Aſſumpſit. Requeſt neceſſary in what 
Caſes, and what amounts to a Requeſt. 


I. Pawn'd a Deed of Lands to B. — T. intending to purchaſe the But where 

\ © Land, ask'd B. to deliver him the Deed, and he would give him one who 15 
10 J. at what Time he would requeſt it, whether he bought the Lag or 1 — 
not. B. deliver'd the Deed to T. Per tor. Cur. Tho this be a Duty, pon Requeſt, 
= it is not a Duty payable befote Requeſt, and the Requeſt makes a in an Action 


itle to the Action. And by Clench the Requeſt is traverſable ; and ad- upon the 


judg'd againſt the Plaintiff. 3 Le. 13. pl. 113. Mich. 21 Eliz. B. R. 2 —— 


Banks v. Thwaits. miſe, the 


f HE; 5 Party needs 
to expreſs the Aſſumpſit with the Requeſt, it being an old Debt. But otherwiſe it is where there is ſuch 


a Promiſe, without any Duty precedent. 4 Le. 2. pl. 6. 26 Eliz, Pultman's Caſe. 


2. Aſſumpſit, in Conſideration the Plaintiff would marry the Defendant's 4 Le. 56 pl. 
Daughter, he promiſed to give the Plaintiff 40 l. and alleged in Facto, that 43. 5 - 
he did marry her &c. It was mov*d in Arreſt of Judgment, that either fof dite 
Time nor Place was mentioned of any Requeſt. Sed non allocatur, becauſe it Plaintiff, — 
is in Nature of a Debt, and tis not promiſed to be paid upon Requeſt. But And tho” 
otherwiſe of a Thing collateral. Cro. E. 229. pl. 18. Paſch. 33 Eliz. B. R. the Aſſump- 


a Te 
Applethwait v. Nortley. | — 2 


5 | tion that the 

Plaintiff would marry A. B. to pay the Plaintiff 20 l. when required after the Marriage, it being moy'd in 

_ Arreſt of Judgment that no ſpecial Requeſt was laid Hobart and Winch held it well without it, but 
Warburton e contra. Brown], 10. Hill. 14 Jac. Skipwaſh v. Skipwaſh. 


3. Bond of 100 l. condition'd to pay 50 J. and no Day limited. Re- In Caſe of 
ſolved upon Demurrer that it is payable preſently upon Requeſt, and he G/atera! 
has no further Time to pay it; and the purchaſing of the Writ is a Requeſt I « ps 
in itſelf, and Obligee need not make a ſpecial Demand. And it is not t Hinte 
like the Condition of a Bond to make a Feoffment 3 tor that is * collateral, a Requeſt is 
and the Obligor without Requeſt thall have Time to make it during his neceflary 
Lite, and ſhall have a convenient Time after Requeſt to make it; but her e 320 _— 
it is a Daty preſently, and Part of the greater Sum. And adjudg'd accord- muſt be 


ingly. Cro. E. 398. pl. 47. Mich. 42 & 43 Eliz. C. B. Noſe v. Bacon. alleg'd. 
5 . 
5 a Trin. 5 Jac. per Cur. in Caſe of Gore v. Colthotp. 
* As to deliver an Obligation, or an Indenture upon Requeſt, there he ought to ſhew a Requeſt ex- 
preſsly, with the Place and Time ; for it is iſſuable, and a Licet ſæpius Requiſitus is not ſufficient. Nov 
98. 18 Jac. in the Exchequer-Chamber, Murton v. Burtley. 


4. In Action upon a Promiſe to pay the Arrearages of Rent upon an Inſi- 
mul compuravit, when he ſhould be therenunto regqueſted, a Requeſt was 
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IcCdions [of Aſfumpſit ! 


not expreſsly alleged, and yet adjudged go od; for the Arrearages are due 
before the Kequeſt, and an Action of Debt lies for them; And alſo the 
bringing of an Action is a Requeſt ſufficient; this was moved in Arreſt of 
Judgment, and yet Judgment was for the Plaintiff, Noy 98. 18 Jac. in 
the Exchequer Chamber, Murton v. Burtley. 


. * Poph. 209. F. Affamplir for 9 particular Sums, which in toto attingunt to 52.1. (which 


>. C the was more * [or leſs] than the ſeveral Sums did amount unto; and the De- 
Declaration 


was on tbe fendaut licet ſæpius requiſit' fuiſſet did not pay the 521. Jones and Whit. 
Sale ef ſete- lock J. (only preſent) held that that Summing up the Particulars was by; 
ral Parcels of Surpluſage and thar the Requett was not neceiſary; bur if it had, then 


quay” te the Declaration had nor been good, Lat. 175. Mich. 2 Car. Riſley v. 


cel ſo much, Hames. 

for another 1 | 

ſo much &c. Quæ in toto &c, Ard Tones and Whitlock, held the Declaration good; for there is ; 
particular Promiſe for every Parcel, and it was Surpluſage and the Othctouſneſs of the Clerk to ſum up 
the Particulars, and therefore Judgment was affirm'd. 


In * up- 6. In Debt or Detinue the very bringing the Action and Demand of the 
Olla Note to 


this Effect, Writ * a Demand and Requeſt. Per Jones J. Godb. 403. pl. 483. Paſch. 
I acknowlege 3 Car, B. R. | | 

myſelf in- 

debted to A. 10 I, which I promiſe to pay upon Demand. It was mov'd in Arreſt of Judgment, that rho! up- 
on a Note acknowledging a Debt a Demand need not be alleged, yet where it is Part of the As reemem, 
a Demand is neceſſary. But the Court held the contrary; for it is a Debt in præſenti, and the laſt 
Words import no more than that I am ready to pay it at any Time,. and ſhall not reftrain the other 
Words, this being no Debt ariſing upon the Performance of a certain Condition, but plainly precedent to the De- 


mand. Beſides, ſuppoſing the Demand neceſſary, the Action itſelf is perhaps a Demand. 10 Mod, 8. 
Mich. 10 Ann. B. K. Rumball v. Ball. | | 


J. It one ſells a Horſe for Money to be paid upon Requeſt, and no Re- 
queft is ſhewn, he can never have ſudgment, per Richardſon, which was 
not denied. Het. 148. Mich. 5 Car. C. B. in Moſſe's Caſe. 

8. There is a0 Difference where a Man is to do a thing upon Reguef 
and upon reaſonable Requeſt; tor in both Caſes there ought to be an ex- 
preſs Requeſt. Per tot. Cur. Cro. C. 299, 300. pl. 1. Paſch. 9 Car. B. R. 

in Caſe of Sy mms v. Smith. 
Lev. 48. S. C. 9. Caſe on a Promiſe to re-deliver ſuch a Deed, and ſo much Money upon 
but there the Regugſt. The Plaintiff alleg'd not any Requeſt, Adjudg'd Per tot. Cur. 


Promiſe was upon Demurrer, that where the Thing itſelf is to be recovered in the Aftion, 
to re deliver 


a ee the Deed is in this Caſe, there the bringing the Action amounts to a Re. 
upon Re- queſt; but where 'tis to recover Damages, there muſt be an actual Requeſt 
= and in made, Sid. 66. pl. 41. Mich. 13 Car. 2. B. R. Ward v. Martin. 
nſidera- 5 | 

tion of having deliver'd him another Deed, he promiſed to pay 401. and alleg'd that ſuch a Day after 
he made Requeſt, but the Defendant had not re-deliver'd the firſt Deed nor paid the 40 J. The Defen- 
dant pleaded the Statute of Limitations, and that he did not promiſe within 6 Years before the Action 
brought. The Plaintiff demurr'd, becauſe the Cauſe of Action as to the Deed did not ariſe upon the 
Promiſe but on the Refuſal after Requeſt, which was within 6 Years; and of that Opinion was the 


Court. 5 4 


Lev. 289. 10. Promiſe to deliver ſuch a Thing before ſuch a Day, he is bound to 
3 = wy do it without Requeſt. Per Cur. Vent. 72. Paſch. 22 Car. 2. B. R. Ber- 
ingly. nard v. Bernard | | 

4 199- 11. Aſſumpſit in Confederation that he at the Defendant”s Requeſt, uod 
Tri 5 8. C. at his own Charges procure himſelf to be made a Knight, ſo that his Wite 
in C. B. a (the Defendant's Daughter) might be a Lady, promiſed to pay him 2099 |, 
new Trial After judgment for the Plaintiff, it was aſſign'd for Error that the Plain- 
2 2 tiff did not ſbew that he procured himſelf to be knighted at the Defendant 
ts of Requeſt, which in this Caſe is Executory and part of the Conſide ration, 
Judgment. but per Cur. the Requeſt ſhall be intended to be executed and made a 
z Keb. the Time of the Promiſe, viz. that then he requeſted him to be made 4 


Knight, 


OL rr "Set FANG py A APA * 1 „ Nen Gt OLE. 2 $02 ing), x A 
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Tor, and promiſed to give him 2000 I. Judgment affirm' d per tot. 769. pl. 8. 
68 2 Lev. 198 Trin. 29 Car. 2. B R. Tripps v. Rand. S. C and 


| | | tho” it was 
not ſaid to be at the Defendant's Requeſt, yet the Declaration being that the Plaintiff fdem adbibens pro- 


fon E licet ſapius vequiſitus, it is ſufficient after Verdict on Non Aſſumpfit, which muſt prove him 
1 2 8 Requeſt, the Requeſt being executed; and Judgment affirm'd. 


12. Where there are mutual Covenants it is not requiſite to make Re- 
queſt for Performance. 8 Mod. 173. Trin. 9 Geo. 1. Wilkinſon v. 
Meyer. 


_— 


4. 8 


—— — 


* Eng 


(A.a 5) Aſſumpſit. Requeſt. When the Requeſt muſt 


be made. 


I Sſumpſit ſor that the Defendant upon a certain Con/ideration pro- 
miſed to deliver to the Plaintiff 40 Onarters of Wheat between Stur- 


 biridee Fair and Chriſtmas, if the Plaintiff liked thereof at Sturbridge Fair; 


and ſhew'd that he liked thereof, and upon the laſt of November at ſuch a Place, 

required the Defendant to deliver them. It was the Opinion of the Court in 

this Caſe for the Defendant; tor his liking is to be at Sturbridge Fair, 

and here a Requeſt is alleged to be the laſt of November, which is long 

after and at another Place, and therefore not good; and Judgment for 

the Defendant, Cro. E. 249. pl. 13. Mich. 33 & 34 Eliz. B. R. Brable 

v. Hollywell | 155 TE | 
2. Where a Time certain is limited for the Payment of any Thing, he Ow. 109. 


never ſhall allege a Requeſt before the Day; bur otherwiſe it is where it S. C. and 


is uncertain, Cro. E. 455. pl. 3. Mich. 37 & 38 Eliz. in the Exchequer- 8 
Chamber, Philips v. Sackford. 0 


in the Ex- 
| | chequer- 
Chamber. Mo. 689. pl. 952. 8. C. Aſſumpſit in Gnſideration the Plaintiff would forbear to fell ſuch 
Trees, the Defendant promiſed to pay bim Soo] before Mich. 1650, upon Requeſt, and alleged a —_—_ at 
Mich. 1660. It was inſiſted in Arreſt of Judgment; that this Requeſt. ought to have been before Mich. 
1650; but it was anſwer'd and not denied, that upon the Requeſt as laid in this Declaration, 4 Reque 


at any other Time might be given in Evidence tho it were ſeveral Years before, and the Jury ſhall —_— 
the Damages. Sid. 268. pl. 19. Trin. 17 Car. 2. B. R. King v. Bray. 


3. Aſſumpſit for that the Defendant being indebted to him in 15 I. he pro- 
miſed to pay it by 25 8. the Ouarter, and to enter into Bond upon RequeſF 
for the Payment of ſuch Sams, and allegeth a Requeſt to enter into Bond, It 
was moved in Arreſt of Judgment, becauſe the Requeſt was made after the 
End of the Quarter; ſo that a Bond for Payment thereof, the Day of 
Payment being paſt, would be forfeited preſently ; and for that Cauſe it 
was adjudg'd againſt the Plaintiff. Cro. J. 116. pl. 3. Paſch. 4 Jac. B. R. 
Gregory v. Wikes. | EE e ; 

4. A. promiſes to pay 1001. to B. 25 March, Quando Reguiſitus foret, 
A, 18 not bound to pay this till the laſt Hour of the Day, and B. ought 
not to requeſt it before. Per Coke Ch. J. Roll Rep. 189. Paſch. 13 Jac. 
B. R. in pl. 23. But Roll makes a Quere. * 4 

5. Caſe by an Adminiſtrator, for that upon 4n Account between the In- 
teftate and the Defendant, he was found in Arrear of Rent 40 1. which being 


_ demanded he promiſed in Confideration thereof to give Security to pay it by Par- 


cels on certain Days, till all be paid quando requi/itus eſſet. It was moved 
in Arreſt of Judgment that the Requeſt refers to the Security to pay the Mo- 
ney on ſeveral Days; and by the Declaration it appears that it was not 
made till all the Days were paſt, ſo that he could not perform it, and ſo 
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the Declaration not good; Quod fuit conceſſum per tot Cur. Roll Rey, 
189. pl. 23. Paſch. 13 Jac. B. R. Hudſon v. Barton. 
6. Caſe for that the Defendant had requeſted him to lend the Defendant's 
Son 5 l. for 6 Months, and if the Son did not then pay the Money, the De. 
fendant would repay it at the End of the Tear 2 the lending, u pon Requeſt . 
and alleged that afterwards, and within the Year he requeſted the Deten. 
dant to pay it at the End of the Year which he did not do &c. Ir was 
moved in Arreſt of Judgment, thar the Requeit was not purſuant to the 
Agreement, which was that tor Default of the Son (then, at the End of 
the Year upon Requeſt) ſo that by the Adverb (then) he Regue/# was not 
to be made till after the End of the Tear; And this was agreed to by ; 
Juſtices ; for the Requeſt within the Year ſerves to no other Purpoſe 
than to admonith him to be ready againſt the Time; Bur Mountague Ch, 
J. e contra. 2 Roll Rep. 88. Paſch. 17 Jac. B. R. Pafford v. Webb. 


— 


(Z. a. 6) Aſſumpfſit. Requeſt. By whom, and to whom, 
e Requeſt muſt be made. 


1. F 3 aſſume to pay or give &c. upon Requeſt &c. and the Reguef is 
made to one 225 it is good. Ruled te Cur, Noy. 135. at 
ton's Caſe. | | ne 
2. The Count was of a Promiſe by the Defendant that his Son ſhould pay 
Sc. to the Plaintiff for his boarding with him when he ſhould be thereunto re- 
quired ; but did not fhew that he required the Son to pay the Money, which 
the Defendant promiſed ſhould be paid upon Requeſt, but only faid chat 
the Defendant licet ſæpius requiſitus & non ſolvit. Per Roll Ch. J. this 
is a Collateral Promiſe, and therefore the Requeſt muſt be averr'd to be 
made to the Son. And Nil capiat per breve was order'd to be enter d. 
Sty. 207, Hill. 1649. Williamſon v. Mead. | 


—_— 


— 


(Aa. 7) Aſſumpſit. Requeſt, Alleged. How the Re- 
gqiueſt muſt be made. 


3 Le. 91. pl. 1. N Conſideration chat A. the Plaintiff at the Requeſt of B the Defer- 


131 Paſch. dant would repair a Houſe, B. promi ſed to pay &c. The Plaintiff c 


26 Elia. C. B. gd reparavit Generally, without ſaying that at the Requeſt of the 


S. C. in toti- 


dem Verbis ; /aid B. he repair d it, and that is not the Reparation intended by the 
and :Judg- Declaration, viz. Reparation at the Requeſt &c. but a Reparation of 
ment was his own Head; and for that Cauſe Judgment was reverſed. 2 Le. 53: 
_ pl. . Mich. 29 Eliz. C. B. Merry v. Lewis. | 


2 Vent. 75. 


SCG 2 
Arg. J Mod. 144. Holt Ch. J. upon this Caſe being cited, ſays, the Agreement muſt have been 
thus, viz. in Conſideration that A. at the Special Inſtance and Requeſt of B. would repair the Houſe for 
B. that then B. would pay him ſo much for it. And he declares that he did repair the Houſe, but not 
that he did it at B.'s Requeſt; and Holt ſays he needed not to do it; for the Agreement was not that he 
ſhould repair it when he ſhould requeſt him, but the Agreement was abſolute to repair a Houſe, and to 


that Agreement he was brought at the Requeſt of the Defendanr. 


2, In 


— 
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2. In an Action on the Caſe upon Aſumpſit to pay Money to the Plain- In Aſfumpfit 
tiff on Requeſt, he m4 allege an actual Requeſt, and at what Place and — — * 4 
Dp the Requeſt was made. Le. 287. pl. 389. Patch. 26 Eliz. B. R. Short expended 2 
„ | verſe Sums of 
Money for 


Actions of Aſſumpſit. 


he Defendant amounting to 25 J. the Defendant promiſed to pay him all the Sums he had expended for 
him &c. but did not licet ſæpius requiſitus, but becauſe the Day and Place of the Rogues was not alleged, 
it was adjudg'd for the Defendant ; for here was no Duty due. Cro. E 73. pl. 32. Mich. 29 & 30 Eliz. 


B. R. Morris v. Kirke. 


z. A. brought Action on the Caſe upon 5 ſeveral Aſumpſits, and counted Aſſumpſit 
licet ſæpius requiſitus &c. fo as there was but one licet ſæpius to all the 1 2 
ts, whereas every ſeveral Aſſumpſit ought to have his ſeveral De- ant Hool 
mand; for one General Requeſt for all is not ſufficient. For it has been 5er 20 J. t be 
adjudg d that if one is indebted to F. . in ſeveral Sums of Money made paid at Lach- 


[ro be paid] upon Requeſt or Demand, and J. S. goes to him, and ſays, 4%, and 


that licet ſæ- 


Pay me what you owe me, this is not a ſufficient Demand or Requeſt. 3 5 ; 
1 206. pl. 266. Paſch. 30 Eliz. B. R. Abbor's Caſe. 38 * | 
Day, and at 


ſuch a Place, the Defendant had not paid the Mone and alſo that be fold him more Weol for 101. to be paid 
ab ben required, and alleged that licet ſæpius requiſit” the Defendant had not paid, but without alleging Time 
and Place. But adjudg'd good; for it ſhall refer to the Day and Place alleged in the firſt Requeſt, Cro. 
Eliz. 240. pl. 13. Trip. 33 Eliz. B. R. Barnes v. May. 8 
Caſe for that the Defendant promiſed, in Conſideration he ævould cure B. of a certain Diſeaſe, he would pay 
him what it ſhould be worth, and for his Medicines. He declared likewiſe upon 2 other Promiſes, the one for 
curing the Wife of B. de quadam putredine, and the other for curing the Defendant himſelf ; and fets forth 
that he had cured them, and that he deſerved ſo much for the ſeveral Cures, and ſo much for his Medi- 
cines, amounting in the whole to ſo much, and alleg'd that Licet ad hoc faciendum ſæpe requĩſitus, he 
had not paid. It was moved in Arreſt of ſudgment, that there was xo Place ſhewed where this Requeſt 
was made. But adjudged not neceſſary; for where the Thing is a Duty before any Requeſt made, there the 
Requeſt is only alleged to aggravate the Damages, and is not traver able. But 'tis other<viſe where the Reque ſt 
makes the Dut ſel, as in Aſſumpſit to do ſuch a Thing upon Requeſt, there the Day of the Requeſt 
ought to be alleged, becauſe it is traverſable. And that the Words (ad hoc) refers to all the Particulars 
reddendo fingula ſingulis, as a particular Requeſt. Palm. 389. Mich. 21 Jac. Manury v. Strong.— 
Roll Rep. 378. Manary v. Strange, S. C. but S. P. does not fully appear. ——-Ibid. 411. S. C. and 
S. P. that the Words (ad hoc) refer to all the Particulars. | | | 
In Aſſumpſit the Plaintiff declared on ſeveral Promiſes, and I aid only one Requeſt for all; and this being 
moved in Arreſt of Judgment, Hutton and Velverton thought it good and ſufficient. Adjornatur. Het. 
84. Paſch. 4 Car. C. B. Gammon v. Milbourne.— Ibid. 93. S. C. and the Court were of the ſame Opt. 
nion, that the Requeſt ſhall be referr d to all the particular Sums reddendo ſingula ſingulis. 


4. Aſſumpſit for that the Defendant was indebted to the Plaintiff 5 l. for 

Rent, and promiſed to pay it quandocunque reguiſitus; and that he requeſted 
it ſuch a Day, but the Defendant had not paid it; the Defendaar pleaded 
Payment, and found againſt him. 'Tho' the Declaration did wot fhew hen 
the Rent was due, nor for what Term, nor upon what ContratF ; yet becauſe 

the Defendant had taken Notice thereof by pleading Payment and Iſſue 
thereupon, and found for the Plaintiff, it was adjudg'd for the Plain- 
tiff. Cro. J. 668. pl. 5. Trin. 21 Jac. B. R. Slack v. Bowſal. | 

5. A. gave Bond to B. to pay Money ſuch a Day. A. tender'd the Money on Win. 112. 
the Day, and B. promiſed to deliver up the Bond upon Requeſt, if he would pay 5 C. B. 
the Money to T. S. his Servant. Accordingly A. paid the Money to the Ser. 148 * 


vant, but B. did not deliver up the Bond on Requeſt; whereupon A. He Fe 
brought his Action. It was moved in Arreſt of Judgment, that the Plain. S. C. the 

tiff had /ez forth the Promiſe and the Requeſt, but no Place where the Re- — cog 
queſt was made. Ley Ch. J. Jones and Whitlock held the Place not ma- the Blainrift 
terial, becauſe Iſſue was taken upon Not guilty ; but if the Defendant had ſhould have 


demurr'd, he ſhould have had Judgment. 2 Roll Rep. 476. Mich. 22 Judgment, 


Jac. B. R. Methold v. Peck. No oY: 
| | on Aſ- 
ſumpſit allows the Requeſt, But a Note is added that this Judgment was reverſed in B. R. becauſe the 


Requeſt being upon collateral Matter, which was the Cauſe of the Action, it is material. Poph. 160. 
Pack v. Methold. adjudg'd for the Plaintiff in C B. but in Error in B. R. the Opinion of the Court 
was ſtrong that the Time and Place of the Requeſt ought to have been alleged ſpecially and certainly, 
becauſe it is traverſable, and Parcel of the Aſſumpſit. Jo. 85. pl 1. Mich. 1 Car. B. R. the S. (. 
and re ſolved per tot. Cur. that a ſpecial Requeſt ſhould have been alleged; and tho' ITie was taken 
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An 


upon the Non Aſſumpſit, and not upon the Requeſt, yet this does not help it, becauſe the Requeſt is th 
Subſtance and Parcel of the Contract; and this being omitted, no Iſſue can make it good. And Judg- 
ment was revers'd. — —3 Bulſt. 297. 8 C. in B. R. and after ſome Difference in Be the whole 
Court reſolved, that by the Omiſſion of Time and Place the ſudgment was erroneous; and therefore 
revers'd Nullo contradicente. Lat. 93. Peck v. Cole, S. C. in B. R. but no judgment | 


g. Aſſumpſit &c. in Con ſideration of a Ruff-band deliver d to him, he 
promiſed to pay 31. at the Day of the Plaintiff*s Marriage and alleg'd 
that he was married ſuch: a Day, and that the Defendant poſtea &c. 
licet ſæpius requiſitus, had not paid it; and tho no Notice of the Mar 
riage nor Day of the Requęſt was mention d, and tho' the Payment was to 
be made after that Day, and not before, yet 3 Juſtices held it well 

enough. Contra Crooke J. and Judgment for the Plaintiff. Cro. C. 34. 
pl. 8. Paſch. 2 Car. C. B. Crane v. Crampton. 3 
J. Caſe, for that one 7. S. being indebted to the Plaintiff” in 121, and 
whereas the Defendant (as he told the Plaintiff) was indebted to the ſaid 
J. F. in 121. the Defendant, in Cnſideration the Plaintiff, at his Special 
Inflance and Requeſt, would procure an Order from T. F. to the Defendant to 
pay the 121. to the Plaintiff, he promiſed to pay it ; and ſhews that he did 

procure an Order from T. S. requiring the Defendant, upon Sight there- 

of, to pay the Plaintiff 121. and that the Plaintiff ſhew'd the ſaid Order 

to the Defendant on ſuch a Day, and at ſuch a Place, and requeſted him 

to pay the Money, which he refuſed. Upon Demurrer it was objected 

that he did not allege that he procur d the Order at the Requeſt of” the De- 

endant; beſides the Promiſe was not for a Duty to the Plaintiff, but was 

collateral, and became due upon a Special Promiſe, therefore a Requeſt 

ſhould be alleg'd with Time and Place, Sed non allocatur; and per 

tot. Cur. Judgment tor the Plaintiff; for ao other Regueff hall be intended 

than what is included in the Agreement, (vis. that the Plaintiff, at the 
EReguęſt of the Defendant, did procure the Order; otherwiſe if it had been 

to procure the Note when he ſhould be requir'd ; but here no ſubſequent 

Requeſt was intended; but if a Requeſt had been neceſſary, tis here 
ſufficiently alleg'd, viz. that at ſuch Day and Place he thew'd the Note 

to the Detendanr, and requir'd him to pay it, without ſaying adtunc & 

ibidem, he requir d. 2 Vent. 71. 74. Mich. 1 W. & M. in C. B. Boken- 

ham v. Thacker. 5 8 Ts 
Skin. 347. 8. Aſſumpſit, for that the Defendant ſold him a Gelding for 8 Guineas, 
pl. 16. S. C. and upon the Sale agreed, that in Con/aderation the Plaintiff had paid him the 
— 8 Guineas, he promiſed the Plaintiff that if he did not like the Gelding, and 
and by Holt ſhould deliver it to B. to the Uſe of the Defendant, B. ſhould repay the 8 Gui- 
Ch. I. by meas, and if he did not, then the Defendant would upon Requeſt ; and ſets 
the Rede- forth that he did not like the Gelding, bur deliver'd it to B. and requird 
—_—_ him to pay the 8 Guineas, which he retuſed; and that the Defendant 
the eight licet ſæpius requiſitus, had not paid. It was moved in Arreſt of Judg- 
Gaineas be- ment, that the Promiſe to repay the 8 Guineas was collateral, and the 
came a Du- Nefendant himſelf was not the Debtor, becauſe he was no more than a 
ba 5 - Surety in Default of B. and therefore“ Notice ſhould be given that B. 
a4. is aſhort had not paid, and a Special Requeſt ſhould be alleg'd to the Defendant, 
Note of and all this Matter be laid in the Declaration, and not a Sæpius requiſ- 
S. C. and tus only. But reſolved per tot. Cur. that this is nt a Collateral Promiſe, 
W. but one intire Contract upon the Sale, and B. is only a Servant to re- 
ſon is men- ceive the Horſe and pay the Money; by the not doing whereof the De- 
eion d, as if fendant is the Debror, and the Money is in his Hands, as received to the 
it were, VIZ. plaintiff's Uſe; wherefore Judgment was given for the Plaintiff in C. B. 
If J. 5. M and affirm'd in Error in B. R. 3 Levy, 363. Trin. 5 W. & M. Matters 
. ney &c. in V. Marriot. | 


ſuch Caſe . . 5 Br 
Notice is not neceſſary ; but if it be, If any body pay &c. there Notice muſt be, becauſe it is un- 
- certain. e 


(A. a. 8) 


—_— % 
2— _ * 


. 
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(A. a. 8) Aſſumpſit. Requeſt Specially alleg d. In 
what Caſes it muſt be, and where. 


1. SSUMPSIT apainft the Defendant as Executrix of &. M. in 
; Confideration that the Plaintiff would aſſure certain Lands to Z. P. 
at the Inſtance of the ſaid G. W. he promiſed that if T. P. did not pay him 
early u pon Requeſ# 101. and 10 Loads of Faggots, that he would pay them, 
and he did aflure the Land &c. and that neither G. W. nor T. P. licer 
ſzpius requiſitus, did pay the 10 I. and the 10 Loads of Faggots. Ad- 
jadg'd for the Defendant; for ſince the Payment of the 10 l. was to be 
upon Requeſt, a Requeſt is material, otherwiſe the Detendant is nor 
chargeable, and the Time and Place of the Requeſt are to be expreſsly al- 
leg d. Cro. E. 85. pl. 5. Hill. 30 Eliz. B. R. Davenly v. Wellbore. 

2. If Money is lent to be repaid when requir d, Licet 1 requiſitus is 
not ſufficient; but if the Plainritt declares upon a Cum Indebitatus fuiſſet 
the Defendant aſſum' d to pay, there Licet ſæpius requiſitus is ſufficient; 
per Wray. 3 Le. 206. in pl. 266. Paſch. 30 Eliz. B. R. 

3. Aſlumpfir, for that the Plaintiff was poſſeſs*d of a Leaſe for Years, Cro. E. 302. 
and B. poſſeſs'd of the Reverſion for Years, B. in Conſideration the Plaintiff pl. 1. S. C. 
would ſurrender his Eftate and Term, and procure one Z. to give him 100 J. adjudg d for 
for a Leaſe to be made by B. to the ſaid J. he promiſed to pay the Plaintiff * 
30 J. when reguir d; and alleg'd the Performance on his Side by making 
the Surrender, (viz.) 20 April; and that on the ſame 20 April he pro- 
cured T. to give the Teſtator 1001. for a Leaſe &c. then and there made 
for 19 Vears to come; but that B. licet ſæpius requiſitus, had not paid 
the 30 l. &c. A Motion was made of other Matter in Arreſt of Judg- 
ment, but it was enter'd for the Plaintiff. Poph. 30. Trin. 35 Eliz. 

Hughes v. Robotham. 

4. Where a Debt is the Ground of the Action, and the Law induces a Pro- 1, in Ar. 
mike to pay, there the Requeſt is neither Parcel of the Conſideration nor ſumpſit by an 
iſſuable; otherwiſe where the Action is founded upon a Collateral Matter, — 
and not upon a Duty, there the Requeſt ought to be.expreſsly alleg'd. e Haag 
Yelv. 66. Trin. 3 Jac. B. R. The Caſe of the Hoſtler. 


brought his 
Horſe to 

Livery, and agreed to pay 6d. for a Day and Night, and that the Horſe had been kept by him ſor 
many Days and Nights; that the Money amounted to 20 l. and declared Licet ſæpius requiſitus &c. 
without alleging any Requeſt in Facto; and adjudg'd good. | 

So where a Commiſſion for examining Witneſſes was to be held at an Inn, and in Conſideration the 
Inn-keeper promiſed to find Horſe-Meat and Man's-Mear ir the Time for the Defendant and his 
Company, the Defendant promiſed to pay him, when requir'd, ſo much as the ſame ſhould amount to, 
and that the ſame amounted to 5 l. but the Defendant, licet ſæpius requiſitus, hath not paid it. But per 
tot, Cur, a preciſe Requelt ought to be alleg'd, and the very Time and Place expreſs'd, and the ſame 
Diverſity taken by them as above in the Cate of Velverton. [And ſo this Caſe is taken as a Collateral 
Promiſe, and ia mere Debt of the Defendant's, and fo differs from that Caſe.] And therefore Judg- 


ment was ſtay A Cro. J. 183. pl. 1. Mich. 5 Jac. B. R. Selman v. King. 


5. In Aſſumpſit to ſave harmleſs when reguir d, a Special Requeſt muſt If one pro- 
e alleg d, and a Licet ſæpius requiſitus is not ſufficient, nor will a Ver- miſes to ſave 
dict aid it; but if the Promiſe had been 70 pay a certain Sum of Money 2uober 


when requir'd, it would be good wichout laying any Special Requett. 2 
2 Bulſt. 229. Paſch. 12 Jac. Harriſon v. Mitford. | * — bis 


vi | Peril, with- 
8 : out any Requeſt. Sty. 141. Mich 24 Car. B. R. Smithſon v. Wells. 

But where in Aſſumpſit, in Conſideration the Plaintiff would cut down and carry away certain Trees, 
Po ſave him harmleſs frem all Damages &c, which might happen ro him by reaſon thereof, when he 
ſhould be required, the Defendant, licet ſepius requiſitus, had not ſaved him harmleſs, hut ſufter'd 


22 him 
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him to be ſued, which had coſt him a great deal of Money. It was moved in Arreſt of Tadgmere, 
becauſe he did not ſbew in what Court he was ſued, nor what Money be had expended; nor how much damni. 
fed, and therefore adjudged for the Defendaut. Cro. C 385. pl 17. Mich, 10 Car. B. R. Palmer v. 
Knight. | | | 


If a Gollate- 6. Where the Plaintiff declares upon Aſſump/it to do a Collateral Thing 
yy ag pon Requeſt, the Time and Place of the doing it ought to be alleg d, where. 
there to ſay upon Iftue may be taken; for there the Requeſt, together with the not 


Szpius re- doing the Thing promiſed, gives the Cauſe of Action. But where the 


quifitus is Promiſe is founded Te a Debt, as for Wares bought of the Plaintiff, he 
= _ promiſed to pay 101. upon Requeſt, there the Plaintiff need nor allege 


ones J. the Requeſt more preciſely than in an Action of Debt, viz. Licet ſæpius 

odb. 403. requiſitus &c. Agreed by all the Judges, and that it had been often ſo 
TY 3 Car. adjudg'd, © 2 Roll Rep. 62. Mich. 16 Jac. B. R. Hill v. Wood, or 

R. in ö 
pl. 483.— Wade. 1 . . a 
S. P. Sid. 303. pl. 10. Mich. 18 Car. 2. B. R. Birks v. Trippet, which was in Aſſumpſit for not paying 
Money awarded. , The Plaintiff demurr'd, becauſe no Demand was alleg'd ; and for that Reaſon ad. 
judg'd for the Defendant. —— Saund 32.8. C. The Aſſumpſit was founded on the Promiſe made at the 
Submiſſion to pay ſo much if he did not perform his Part of the Award, cum ad inde requiſitus &c 
and adjudg'd for the Defendant; 2 Keb. 126. pl. 78. Berks v. Trippet, S. C. Judgment for the 
Plaintiff, Niſi „ | 

Caſe &c. upon a Special Promiſe, ſetting forth that in Conſideration the Plaintiff could permit the De- 
fendant to collect and receive certain Tithes, be promiſed to pay him 20s. per Ann. It was objected that the 
Promiſe being to do a G/lateral Act, and there being nothing due before the Promiſe made, the Plain. 
tiff ought to | FRO alleg'd a Special Requeſt, to which the Court agreed; but they ſaid that it is other. 


wiſe where the Thing is not to be done upon Requeſt, Lutw. 229. 23 1. Mich. 3 Jac. 2. Coningsby v 
Rodd. | 


2 Roll Rep. 7. Aſſumpſit, in Conſideration he would buy ſuch Lands of the Defen* 
65. S. C. dant, the Detendant promiſed to pay the Plaintiff 9 . which F. F. owed to 


d agreed ED | * 
— _ the Plaintiff, when he ſhould be thereunto requir'd ; and that, licet ſz- 


that the Re- Pius requiſitus, he had not paid it, but alleg'd neither Time or Place. 
queſt was eſolved, in regard it was a * Strangers Debt, and was not due before 


material, Promiſe, or payable but upon Requeſt, therefore a Special Requeſt 


_ -- Bag ought to be _ and Licer ſæpius requiſitus will not ſerve; and Judg: 


dant has ment for the Defendant. Cro. J. 523. pl. 8. Hill. 16 Jac. B. R. Hill v. 
demurr'd, Wade. | 


udgment | | 5 
dak be againſt the Plaintiff; but it was moved that the Verdict had ſupplied the Defect of the 
nr. 

* A. ſued B. whereupon C. promiſed A. that if he would forbear the Suit he would pay him 2001. at Mid- 
ſummer-Day, and another 100 l. at any Time after that Day, when he ſhould be reaſonably required. Ad- 
pages that in this Caſe the Requeſt was ifſuable, and ought to have been ſpecially alleg'd; for it wa 
ub Duty before the Requeſt, the Promiſe being made by a Stranger; but where he, who is indebted, promiſes 
to pay TR OR there Licet ſæpius requiſitus is ſufficient. Lat. 209. Trin. 3 Car. Alcock v. 


Blofield. oy 95. S. C. agreed accordingly. 

Aſſumpſit 8. Plaintiffs declar'd that whereas there was a Suit in Chancery between 

2 them and ot her Copyholders of ſuch a Manor againſt their Lord, and that 
Erarion 


„N. their Clerk in the Suit, had disburfed 141. the VDefendant, ing a Com- 
my — 4 holder of the ſame Manor, promiſed in Conſideration the Plaif Is would pay 
10 the Defen- o W. the 141. he would pay to them 40 s. upon Requeſt, The Plaintiffs 
dant a Geld- ſhew'd they had paid the 14 1. and that Defendant had not paid the 40s. 
ing, he pro Licet poſtea ſæpius requiſitus. Hobart ſaid that the * Requeſt is Part of 
miſed to re- A . | Auen 
deliver him, the Cauſe of Action, and ought to be ſer down preciſely, and there ought 
or fo pay. to be a Promiſe broken, and ſuch a Promiſe upon which an Iſſue may be 

C. 


= * s taken. Win. 102. Mich. 22 Jac. C. B. Brown & Ware v. Barker. 
Ae t; | 

and _— Licet ſæpius requiſitus &c. After Verdict and Judgment in C. B. for the Plaintiff, it was 
allign'd for Error, that the Plaintiff did not allege any Special Requeſt, and that it was Parcel of the 
Conſideration; and for this Reaſon the Judgment was reverſed, Bur if a Requeſt had been alleg'd, and 
no Place where it was made, it had been well enough on Non Alſumpſit pleaded, and found for the Plaintiff 
But if the Requeſt had been traverſed it would be otherwiſe, becuuſe then no Viſne appears for the 
Trial. Jo. 56. pl. 2 Mich. 22 Jac, C. B. Lowe v. Kirby. . Roll Rep. 483. [but it is wrong d 


pag d, 


* , 


Actions [for Words.] =; 
pag, and ſhould be 486.] S. C. but ſeems not very clearly reported. 5 —8 . ched To. 86. 
S.T. 


and ſeems to be the very 8. C cited by the Name of James's Caſe. 3 Bulſt. 300. by Crew Ch. J 
. P. Godb. 403. And ſee (G) pl. 6. Ts , 


nnn... 


9. If I ſell a Horſe for 10 1. to be paid upon Requeſt, there the Requeſt 
muſt be preciſely alleged, for it is Parcel of the Contract; and in an Ac- 
rion on the Cafe, and upon Debt, you muſt lay a Requeſt ; Per Jones 
and Dodderidge J. Godb. 403. 2 

10. When a Thing is to be done upon Requeſt, the Performance muſt 
ze when the Perſon requires it; and tis no Plea that he was ready after 
the Promiſe made. 3 Mod. 295. Trin. 2 W. & M. in B. R. Harriſon 
v. Hayward. : 

10. Where a Special Requeſt in Aſſumpſit ſhould be alleg'd, and is 
not, it is fatal on Demurrer, but help'd after Verdict. 12 Mod. 44. 
Trin. 5 W. & M. Maſters v. Marriot. | 

12. The Defendant borrowed Money for the Uſe of his Mother, and gave 
Bond to pay it on Demand, if his Mother would not; and in an Action of 
Debt brought on this Bond, the Detendant atrer Oyer demurr'd, for that 
there was not any ſpecial Requeſt laid, as made of the Mother, and 
when and where; and that Licer ſæpius requiſita will not do. But Per 
Cur. Tho where there is no Duty till a Demand it is fo, yet here was a 
Duty ab initio, which the Law makes payable on Demand, and fo there 
needs no Demand expreſsly to be laid. 5 for the Plaintiff. 6 
Mod. 200. Trin, 3 Ann. B. R. Harwood v. Turbervill. 


— — 


(B. a) In What Caſes an Action lies ſor à Collateral 
Ref 2 Lords ſpoke in Evidence in Courſe of 
Taſte 


„ S. libels againſt J. P. in the Spiritual Court for a Defama- Cro. J. 432. 
1 tion, and produces W. N. as a Witneſs to prove the Oelen . Ve 
dant guiltp, and the Detendant makes an Allegation in Mriting (as 1 — 8 4 
the Courle there is) that the ſaid W. N. ought not to be received as a cording]y ; 
Witnets, becauſe he is a perjured Man, and that he was perjured in but other- 
ſuch a Cauſe, at ſuch an Aſſiſes in certain, which Allegation is falſe, ing i it 
pet 38, NN. ſhall not have Action upon the Caſe for this againſt J. O. b dr a. 
ecaule the Spiritual Court had a Jurtsdictton of the firſt Matter, ricidion, or 
and this Allegation is but according to the common Courſe of Ju: cho the 
ſtice there, where the Sentence is giwen upon the Proofs ; and there- un bas 
fore if the Action would lie, every Man would be deterr'd from tak- — 4 Yy 
ing his lawful Exceptions to falle Witneſſes. Trin. 15 Jac. B. R. faia Bill be 


between W eftover and Daubinet, adjudged upon a Demurrer. falls, FE: d he 
| Bill abroad, an Action lies. Adjudg'd for the Defendant.——See (C. a) * 8 * 


2. In an Action between two, where the Queſtion is upon Evi⸗ Cro. J. 432. 
dence to a Jury, K one of the Parties was a Bankrupt or not? ifa fg w 
unſellor in giving Evidence tor his Client, ſays exprelsly to a Juror Nong berg 
that he was 2 Bankrupt, where it is falſe ; yet no Action lies againſt cired"ir as 
_ becaule it is in the Courſe of Juſtice, Trin. 15 Jac. B. R. in Brook 
tHe fald Cale of “over, agreed per Curiam:; and it ſeems by Nag r. Ci 
now ount. that ſuch an Action was brought againſt the ſame Mount. H. Nich. 
Chief Juſtice, and that it was not maintainable. z Jac B. R. 
Sir E. Mountague, Recorder of Lon * Words w at be (the Plainti 7 IT, ade nd X 
convicted of Felony &c. Sce (NI. b) pl. 1 % . 6 . 
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Palm. 142. S. C. ſays that all the four juſtices held that the Action did not lie; and Judgment accord- 


+. ie Bl an Action brought for ſcandalous Words, the Defendant ju/t;5z4 | z 
that hc ſpoke them as a Witneſs upon his giving Evidence on his Oath, See 
2 Roll Rep. 198. and Palm. 144. cites Hill. 37 Eliz. Broad's Caſe. 


* 
* 


— 


— — 


(C. a) Actions [ for Words ſpoke, or Things done] in 
Courts of Juſtice. 


* Godb. 240. 1. J F A. exhibits falſe Articles to a Maſter in Chancery againſt B. 
pl. 333 1 C. — yh B. is bound to his good Behaviour, B. ſhall have 9c: 
reſolv'd that tjgh againſt A. for his Diſceit and Veration. Jaſch. 1) Jac. B. 
A. exhibited judged per totam Curiam. Mich. 11 Jac. B. between * Bradley and | 
the Articles Jones adjudged > | | . 


in Chancery, | ; 
and did not purſue them there; for when he had ſworn the Articles there, he could not have a Suppli. 


cavit (as he had out of B. R.) to have the Good Behaviour there, and the Oath and Affidavit in Chan. 
cery remain as a Scindal upon Record, and becauſe he made the Articles in Chancery but a Colour 
for the Good Behaviour, and tho* B. R. might grant the Good Behaviour without any Articles pre- 
ferr'd, yet when they firſt begin in another Court, they ought to follow the Cauſe there.—— Browal 

S. C. and the Court ſaid that if he had proſecuted in Chancery, tho' the Articles had been ſcanda. 
Ca yet no Action would have lain; for a Man ſhall not be puniſhed for miſtaking the Law, for he 
might be miſadviſed by Counſel. - 


Cro. J. 601. 2. Ik a Supplicavit f{ſues out of Chancery to the Sheriff again J. S. 
/. 26- and thereupon the Sheriff makes a Warrant to a Batliff to take him 


yres v. 


Sedgewick, EC+ AND after the Bailiff comes into Chancery, and there makes an 
S. C accord- Affidavit that he took him, and that: he reſcued himſelf; whereupon |. 


gly by 3 $. is committed to the Fleet by the Lord Chancellor, though the 46: 
|. who<&-.. davit be falſe by which he is committed to the Fleet, and lo to his great 
Damage pet becauſe the Aﬀidavit was made in a legal Contrſe, 


Opinions 
ſcriarim that though he was not compelled by Proceſs ta make it, no Action upon 
this Action the Cale lies; for then every Man would be dererr'd from making 
lay not, be- Affidavits in ſuch Kind. Mich. 15 Jac, B. R. between Aer aul 


cauſe for wa b f 

nor in Courts ; By) 

every Court where the Miſdemeanor is committed ſhall have the Examination thereof, and if they find 
Miſdemeanors, may puniſh them; but to runiſh upon an Action on the Caſe upon Pretence of a falſe 
Oath ſhall not be ſuffer d, but it ought to be (as Dodderidge ſaid) puniſhed by Conviction upon In- 
dictment or Suit in the Star-chamber; bur Haughton J. contra. But adjudged for the Defendant.— 


ingly.— 2 Roll Rep. 195. S. C. adjornatur.——Ibid. 197. S. C. all the Court held accordingly ;: but 
it does not appear that Jud ment was given. . 
Exhibiting a Bill to the Queen, charging the Plaintiff to have recovered againſt the Defendant 40 
by Forgery, Perjury, and Cozening; and alſo that he had publiſhed the of the ſaid Bill at 
Weſtminſter &c. The Court held that the exhibiting the Bill ro the Queen is nor actionable in itſelf; 
for ſhe is the Fountain of. Juſtice, and all her Subjects may lawfully reſort to her to complain; but if 
they will afterwards divulge the Contents to the Diſgrace of the Perſon intended, it is actionable. Ad- 
judged againſt the Plaintiff. 3 Le. 138. pl. 187. Mich. 28 Eliz. C. B. Hare v. Meller.— Ibid. 103 
pl. 213. Hill. 29 Eliz. C. B. the S. C. in totidem Verbis. 


Jo. 431. pl. 3. In an Action upon the Cale by A. againſt B. if the {Ilatntiff de 
J Zoulton claxes that he took his Dath in the Court of B. N. againſt the De 
8. Gand tendant, concerning certain Matters, to have him bound to his Good 
Rule given Behaviour; and thereupon the Defendant intending to (candaliz? 
by 3.1. char the Plaintiff, did then falſely and malictouſly ſay, in the hearing of 
the Plaintiff the Juſtices and Officers of the Court, and others there being, 


or tn. There is not a Word true in that Affidavit, and I will prove it by 45 


—Mar. ae. Wirneſles, this Action is not maintainavle ; for the Defendant byt): 
Oe 0 


e 


Turvill's Caſe, which was, that H. exhibited a Bill in the Star-Chamber for 


„ — * 
FS. PW — 
—_— * m 
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CD Anſi r made a Defence ot himſelf in the Court againſt the Charge pl. 45. S. C. 
— Er tion againſt him; and therefore it is juſtihable; being in a Ar- 
and Accula | t was 
judicial Way. Paſch. 15 Cat. B. R. between Moulton aud Clapham clear of Opi- 
/Suvged in Arreſt of Judgment. 'Jntratur Hill 14 Car. Rot. 459. view tha 


the Words 
would not bear an Action. 


. Jf A. recovers againſt A. [B.] Damages and Coſts in C. B. . 
1 W. K. and ſues out a Fieri facias to the Sheriff, who by Force Fel 34 
thereof rakes the Goods of B. ro the Value, and fv returns it, and the Nb 205. 
Goods remain in his Hands pro defectu emprorum ; and after A. well pl. 259. 
knowing thereof, pet to the Intent to ver and double-charge B. ſues Mich. 3 
out another Fieri facias, and Delivers it to the ſame Sheriff to be execu⸗ * ea. Tia 
ted, who thereupon levies the Money of other Goods of B. and pays it e eee 


: f 66. pl. 352. 
Ger to A. In this Caſe for this Wrong and Vexation, tho' it was in s. Ca 


a legal May, yet an Action upon the Caſe lies. Hob, Rep. Caſe 25). Judge for 
and 350. between Waterer and Freeman udjudged. ; = 8 

Warter v. Freeman, S. C. adjudg'd for the Plaintiff, tho the Defendant alleged that Fieri 
ms eo 1 is Law, and ſo no Cauſe of Action againſt him. Noy 23. S. C. ſays the better Opi- 
nion was that the Action was well brought. 


Ik A. ſues B. in the Spiritual Court for Tithes, contrary to a Com- Cre I 346. 
potition by him made, an Action upon the Cale lies for it. Hob, Rep, b. 1 3 = 
in Caſe 251, Lites Mich. 43 K 44 Eltz. B. B. between Bray and Par- 


; f obſerve 
tridge, for this Suit 1s Coram non zudice. S. 5 — 
A | O -K 
d by Popham and Gawdy the Action lies. Noy 37. S. C. but S. P. does not plainly 
9 C. Are Hob. 206. in Caſe of Waterer v. Freeman, chat the Action lies. | 


6. So [But] if A. ſues in the Spiritual Court for Tithe of Trees Cro. J. 133. 


not tirheable, no Action upon the Cale lies. 4 Jac, between Dame kl. 5. Wa. 


l terhouſe v. 
Waterhouſe and Mobdis. „ Bawde, $.C 


| | - Mich. 4 
Tac. and becauſe this Action was brought by the Party only, and not Tam Quam, the Court all held, 


x wiſe an Action might lie, yet for this Cauſe it was not well brought; and therefore ir 
= adpged for the Defendant. . Hob. 206. in Cafe of Waterer v. Freeman, cites 8. C. as that the 
Action lies. 8. C. cited Noy 23. in Caſe of Brey v. Partridge, that the Action does not lie. | 

In the Margin of Hob. 206. is a Quzre ; for Moodie himſelf tells me [which ſeems to mean Hobart 
himſelf} that he ſuing for Tithes as a Farmer of the Parſonage of Woodchurch in Kent, ſuch an Ac- 


ton upon the Caſe was brought; whereupon he demurr'd, and the Court diſliked the Action, and ſo it 


reſted without any farther Proceeding. An Action lies not againſt one that ſues for Tiches that are 
not payable ; Per Hale Ch. B. Hardr. 196. Trin. 13 Car. 2. | 


7. Oo [Bur] if a Man charges another with Felony, or of Piracy, in E 14. 
a Bill in the Star-Chamber, whereof the Court has no Jurisdiction, an pl. 3 


il in Mich. 33 
Action lies. Hob, Rep. Cale 350, cites the Cale of Bu/kly and Wood. was * 5 ” 


| | I | R. the 
8. C. and becauſe the ſaid Words were, not examinable in the ſaid Court, the Action lay; and the ſame 


was afterwards reſolved accorcingly in the Exchequer, tho the judgment was revers d for miſpleading. 
Cro. E. 230. pl. 21. S. C adjornatur. Ibid. 247. pl. 7. S. C. reſolved that the Action lay 
——Mo. 705. pl. 986. ſays it was agreed by all, except Owen, in the Exchequer, that no Action lay ; 
and therefore Judgment was 'revers'd. —2 And. 28. pl. 18. S. C. in the Exchequer-Chamber, and 
agreeable to the Report in Mo.——-S. C. cited Hob. 267, that the Action lies. 2 Keb. 832. pl. 56. 


in the Caſe of Lake v. King, Mich. 23 Car. 2. B. R. the Court ſaid, that notwithſtanding what is re- 


E in 4 Rep. 14. b. in Buckley's Caſe, it was held that Want of Juriſdiction will not make a Li. 

el; for it is only the Error of Counſel, and a Nil capiat per Billam was awarded Niſi.— Powell 
(John) J. ſaid, He had heard my Lord Hale ſay, that it was reſolved in Sir Richard Buckley's Caſe, 
that for putting Matters in a Bill of which the Court had no Cognizance, Action does not lie againſt 
the Plaintiff, tho” in 4Rep. it is reported otherwiſe, 2 Lutw. 1571 —-—S. P. admitted Noy 102. in 


forging a Will, but upon the 


N the Party to make that I ill. 
intiff fined 200 1. to the K ing, and ſeveral Damages to every of the 


emedy for thoſe Slanders (being before a competent Judge) at the 
5 G | Cemmon 


Hearing relinquiſbed the Forgery, and inſiſted on a Practice hetcveen them to draw 
The Bill was diſmiſs'd, and the Pla 
Parties, becauſe they have not à R 


r 


12 — — — — * n.,. | | 
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Com Tas, And it ſeetiis that this was the firſt Precedent for Damages for a ſcandalous Bill. 


[And ſee Tit. Libel (A) pl. 6. in the Notes. ] 


Hok 266; 2, a Man brings an Action upon a falſe Surmiſe in a proper Court, 
267. pl. 352: na Action lies for it; for the Suit was legal, tho' the Cauſe theregf 


Hoba d 
ver J . was not true, for which he ſhall pay Colts. ob. Rep, Cale 350. 
Caſe of Wa- N | | 
terer v. Freeman. S. P. N 134. pl. 6. Mich. 4 Jac. B. R. in Caſe of Lady Waterhouſe v. 
Bawde.———Cro. J. 432. pl. 11. Trin. 15 Jae. B. R. Per tot. Cur, S. P. in Caſe of * Weſton v. 
Dobniet. ö 
* See (B. a) pl. 1. S. C. 


D. 285.2. 9. Jf a Man brings a Writ of Forgery againſt a Peer c. and 
- 3 ** rin. Netendant is found not Guilty by the Jury, yet he ſhall not have a Ss | 


Lord Beau- . | | , | 

champ v. Sir Richard Croft, by the better Opinion of the Court; for no Puniſhment was ever appoint. 
ed for Suit at Law, tho' it be falſe, and for Vexation, —Kelw. 26. pl. 1. S.C-—Hob. 266. 8: 4,» 
cites it as a Caſe of 11 Eliz. | 


Hob. 266. 10. Tf A. cauſes B. to be impriſoned upon a Statute confeſs'd by 
pl. 352: ces him, tho' the Statute was defeaſanced, and the Money paid accord 
phy ing to the Defealance, yet no Action of Faiſe Jmpriſonment lies 
againſt A. Pob. Rep. Cale 350. cites 43 ED. 3. 33. | EL 
By Hedley 11. If one ſues me contrary to his Releaſe, an Action lies. Hob. 
251 + Rep. Cale 350. Per Hob. 
in the Caſe of Waterer v. Freeman. — But See (H. c) pl. 4. 5. 


Per Hobart 12. I the Obligee ſues the Obligor after the Money paid, tho' it be 
ky re re upon a ſingle Obligation, an Action lies. Hob. Rep. Cale 350. Per 
— . F by DD. 

Gawdy and Fenner e contra Cro. E. 836. in pl. 8. Trin. 43 Eliz. B. R. 


13. One was brought in by Subpana ad Teſtificandum, and upon his 
Oath declared Matter of Infamy againſt the Plaintiſf; if he ſwears falſely 
he may be punithed for Perjury, but an Action lies not againſt him, be- 
cauſe he comes in by Courſe of Juſtice. Cro. E. 230. in pl. 21. Arg, 
cites Mich, 8 & 9 Eliz. Stanley v. Curſon. 
3 Le. 123, 14. Action onthe Caſe will not lie againſt one for exhibiting Articles to 
I. 176. æà Fuſtice of Peace, containing Suggeſtions for binding the Party to the Cod 
Dixwell. Behaviour ; tor ſhould ſuch Actions be permitted, none, tho' they had 
ixwell, . 9 7 5 
SC. hela good Reaſon to complain, would venture to do it for Fear of Vexation. 
accordingly. 4 Rep. 14. b. pl. 2. Mich. 27 & 28 Eliz. B. R. Cutler v. Dixon. 
pl. 4 8. Gin totidem Verbis.———S. C. cited Godb. 240. pl. 333.———5So for exhibiting Articles to 
the Seſſions for the like Purpoſe, tho' they are falſe, it is not actionable, becauſe it is in a Courſe of 
Juſtice. Cro. E. 230. in pl. 21. Arg. cites 27 & 28 Eliz. B. R. Tuthill v. Osborne. 


bs beg 


- = l l 
— —— = * = a — ney MATES " a bb 4 * * * 1 = 460 * 8 r rr - —— _ ev ter IF 1 _ — n * ry EY ST — INTY 
- : « _= — 4 Ry" OY CE - rf n * . 2 e — 
mM . — —— * * DIO P , 5 = WED S * IR FO : — aA I” 8 * 4 = Ya PORN ad aaa a . rr — — — * God gr putt 4 N 
* r 5 2 N N n r r 5; - 4H ERIE gd r r OTE NTT ; F r T , * A . 4 2 e 1 
ene * 1 F - 223 n . — 41 * ee . 2 1 8 e e 22 * A . 2 A ＋ _ r — 8 2 e — . 2 Mt 9 * — Tes N Wn * 24 r NBR en r 22 o l A _— 2 
ways 2 _- m—_ ” 7 * 9 > » * py LI - C —— v 5 _ — - A * e PR, AS. — 5 2 2 DO A a - "4 LW 4 
? 7 - > +- 1 N % 1 * 1 — — — 22 — _ 1 — A - 8 — why hes . r wo SET A+ uf - SN 3 © SIP. - Ay... 4 4 IT" * r 0 
N 3 . * . — © = os * - . > r <4 P Pa 2 * x oy CITE > 8 * bet 7 1 £ r {> © pf 
8 * ber 2 er SORE . , 5 2 . 2 IO; PI it 4A ir rot ARA 8 5 — : 7 > A. - 5 : 3 1 1 6 4 4 
— 2 2 4 I £ 8 5 "6 wh gt 2 ne : ge N * * N ” 
dy _— * # Le s ' r — Kd I dt N 
= * * — „ ws . - . P : 
0 m * ”" _ „ A = * a — FR — um * IS * * 
% p n * r „ - 419 woos ge ft; 12 DD — — — 299-700 = — — n 
- - « — Re 7 tat Zo re 7 1 2 
r ] . ] .. 4 — EY > 
„ 
5 / 
. 
- 


2 Roll. 3. 15. Pariſhioner ſhall not have an Action upon the Cafe apainf# the Par- 
2 BN ſon for ſuing him in the Spiritual Court for Tit hes, without Cauſe 3 for if it 
1 be Without Cauſe, he will have Coſts there. Palm. 38 1. cited Arg. as 
—__ 43 Eliz. Croſs v. Jackſon. | 

16. An Action on the Caſe was brought for ſuing in the Admiralty Court, 

for a Thing done on the Land, and not on the Sea. 1 Brownl. 4. Mich. 11 

Jac. Row. v. Alport. „ | 

17. Caſe tor that the Defendant went to a Juſtice of Peace, and fe- 
queſted a Warrant againſt the Plaintiff for ſtealing his Ropes. The Ju- 

ſtice ſaid, Be adviſed, and look what you do; the Detendant replied, 

; / il, 
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ir I will charge him with flat Felony for ſtealing my Ropes from my Shop, 
— aa Verborum &c. Per tor. Cur. theſe Words wine f fry 4 
a Fuſtice of Peace when he came for his Warrant, which was lawtul, would 
not maintain an Action; for if they ſhould, no other would come to a 
aſtice of Peace to make Complaint and inform him of any Felony, 
— 113. Mich. 8 Car. Ram. v. Langley. f 
18. Caſe for that the Plaintiff brought an Action againſt one L. and the Set. 
Defendant being produced as a Witneſs at the Trial, gave Evidence that the Harding * 
Plaintiff was a common Liar, and ſo recorded in the Star-Chamber, by Rea- Bulman, 
ſon whereof the Fury, tho they found for the Plaintiff, gave him but ſmall S. C. and the 
Damages in that Action. It was moved in Arreſt of Judgment that the ooo deer 
Action doth not lie, for if it did, every Witneſs might be charged upon that ho. 
ſuch a Suggeſtion ; and for what appears the Evidence may be true; for tion would 
it is uot aber“ that he is not a common Liar, or that he was not recorded for not lie. 
4 common Liay in the Star-Chamber ; and for theſe Reaſons adjudg'd againſt 
the Plaintiff Hutt. 11. Hill. 15 Jac. Harding v. Bodman. 
19. If in Treſpaſs the Defendant . juſtified that the Plaintiff was a Bank- 
rupt, whereby he had a Commiſſion upon the Statute, and thoſe Goods were 
deliver d to him, whereas the Plaintiff was not any Bankrupt, nor any 
Commiſſion ifſued ; yet the Plaintiff for the Words contain'd in the Plea 
ſhall not maintain any Action. Per Houghton. Cro. J. 432. Trin. 15 
Jac. B. R. in pl. 11. | 
20. In Trover and Converſion, Judgment was given againſt the De- 
fendant and 140 l. Damages; the Defendant according to the Cuſtom in 
B. R. render'd himſelf to the Marſhal in Diſcharge of his Bail, whereby 
the Bail were diſcharged of their Recogniſance according to the Cuſtom 
of the Court; notwithſtanding which the Plaintiff in the Action took out 
a Capias ad Satisfaciendum againſ# the Bail, to take them in Execution, 
and deliver'd the fame to the Sheriff, whereupon the Plaintiff brought 
his Action upon the Caſe. It was moved in Arreſt of Judgment that this 
Actiou does not lie, becauſe it is the Act of the Court to award this Pro- 
ceſs. But adjudg'd for the Plaintiff, and affirm'd in Error. Cro. J. 667. 
pl. 1. Trin. 21 Jac. B. R. Steer v. Scobel. i : 
21. Preterring a Bill in the Spiritual Court againſt the Plaintiff for Drun- 
kenneſs, it not actionable. Agreed per Cur. But they would not over- 
rule it upon the Declaration only, but order'd the Defendant to demur. 
Mitt. 314. Mich. 5 Car. C. B. Eaton v. Sharman. 1 
22. Plaintiff declared that the Defendant endeavour d to charge him at 
the Duarter=Seffions to be the reputed Father of a Baſt ard. Child; but the 
whole Court were clear of Opinion that Action of the Caſe did not lie, 
becauſe it was an eccleſiaſtical Scandal, and fo to be puniſh'd there; but 
if he had laid that he had procured an Order there againſt him to be the re- 
puted Father, and ſo to keep the Child, the Action would lie, by Reafon of 
the temporal Loſs, 2 Bulſt. 343. Mich. 6 Car. B. R. Bowber v. Panter. . 
23. A. enter d a Plaint in London againſt B. and the Sheriff attach'd the Lev. 129. 
Goods of F. S. the Plaintiff, who declared that the Sheriff knew them to be S. C., 1 25 
the *. 's Goods, and took them at the Houſe of a Stranger. Per Cur. the zh Plaintiff 


301 


Action we l lies, inaſmuch as it is found that they were taken ſcienter to And per 

be the Plaintiff's. Sid. 183. pl. 3. Paſch. 16 Car. 2. B. R. Saunders v. Cur. tho' the 

Powell. | | Goods of the 
Plaintiff had 


been among B. “s Goods, and yet Action lies, and the Scienter is not material; for he Sheriff is 
at his Peril to levy the Goods of B. only. Keb. 693. pl. 10. 8. C. and Judgment acontdingly, 


Niſi &c. 


24. An Action was brought in an inferior Court againſt an Attorney r 
C. B. and the Plaintiff knew him to be — yet per iſ cr no A0 
lies; for perhaps he may not inſiſt upon his Privilege, and if he does, he 
may plead it. Mod. 209. pl. 41. Hill. 2) & 28 Car. 2. C. B. Anon. 
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283. It one be retain'd to ſue for a Debt as Attorney, which he knows to j, 
releaſed, and to which himſelf was.a Witneſs, yet the Court held that an 
Action would nor lie; becauſe what he does is only as Servant to ang. 
cher, and in the way of his Calling and Profeſſion. Mod. 209. Hill. 29 
& 29 Car: 2. C. B. in pl. 41. 


* . 


Skin. 131. 26. Action on the Caſe for /i 


2 


1 


1 ng in an inferior Court, without any Canſe 
F Acfion within the Furiſdiction, was held good; and Judgment for the 


adjudg'd ac- 


_ cordingly — Elaintiff. 2 Show. 328. pl. 335. Mich. 35 Car. 2. B. R. Hudſon v. 


Vent. 369. Cooke. 

Hodſon v. | : | 5 
Cooke S. C and tho? it was moved, that it was not alleged that the Defendant knew that the Place where tie 
Action avoſe <vas ot of the Juriſdiction, which it would be hard to put the Plaintiff to take Notice of 
yet Jefferies Ch. J. Holloway and Walcot, held that the Plaintiff ought ar his Peril to take Notice of 
the Place; but Withens ]. e contra. And the Court ſaid, that it could not be aſſign d for Error in Fact 


that the Cauſe aroſe out of the Juriſdiction, becauſe that is contrary to the Allegation of rhe Record 
neither is the Officer puniſhable that executes Proceſs in ſuch Action, but an Action lies againſt the 


Party. And yet it was reſolved in the Exchequer, when Ld. Ch. J. Hale fat there, Paſch. 18 Car, 2. in 
a Caſe of Cowper v. Cowper.— S. C. of Cowper v. Cowper, cited 2 Show. 328. as held good, he. 
cauſe in inferior Courts they hold to Bail in all Actions. ————2 Lutw. 1571. in the Appendix, Popell 
N J. in his Argument, cites the Caſe of Hudſon v. Cooke accord ingly , and ibid. 1572. cites alſo the 

ſe of Cowper v Cow per, Paſch. 18 Car. 2. in the Exchequer, and ſaid he had cauſed the Roll to be 


ſearch'd, and had ſeen the Record, that the Plainriff declared that the Defendant, without any Cauſe of 


Action, by a Precept out of the Court of Southwark, laying great Damages, procured him to be arreſted 
and detain'd in Priſon for Want of Bail, ubi revera he had no Cauſe of Action within the Juriſdition 
Upon Not Guilty, it was found for the Plaintiff, and 401. Damages, bur the, Gift of the Action waz 
the laying great Damages, and cauſing him to be arreſted and detain'd in Priſon for Want of Bail, for which 
an Action would lie, tho* the Court had Juriſdiction of the Cauſe ; and therefore the Averment that he 
had no Cauſe of Action within the Juriſdiction, was immaterial to the Gift of the Afion.—- 2 Show 
374. pl. 360. Trin. 36 Car. 2. B. R. Anon. 8. * | 


(D. a) For Words: For what Words it lies, for Matter: 
; whereof the Spiritual Court hath Conuſance. 
40is1 Land Pleadings. ] 


Cro. J. 325. 1. IF one Man ſays to another, Thou art a * Whoremaſter, or to 


pl. 2. 5, C. Ja Yoman, Thou art a t Whore, no Action lies for this, becaulc 


as to the 


Word this is meerly Spiritual, without any Temporal Lois. Tin. 11 Ja; 


 (Whore- B. R. between Mathew and Croze, per Curiam, 


Maſter) be-: Ii | 
ing join'd with other Words, and a temporal Loſs alleged; and by Reaſon thereof the Words were 
held actionable; and Judgment for the Plaintiff. 2 Bulſt. 86. Matthew v. Craſſe S. C. according to 
Cro. J. — See Infra pl. 5. S. C. | 


cre. J. 413- 2. Ik a Man ſays of another that is married, he hath had tuo 


pl. 1 Baſtards 36 Vears agone, and he ſhould pay tor keeping them, no At 
mand r tian lies kor theſe Words, tha he averr'd that by Force of thel: 
v moved Words a Contention aroſe between him and his Wite, and he was 
that this in Danger to have been divorced ; for here is not any Temporal Lok, 


Imagination and the Offence. was pardon d by ſeveral General Pardons, this be 


$637 
to be. 6. « lug 36 B£ars before. JPalch. 16 Jac. B. R. between Randi a 
ro any Fur. Beal, adzudg d in Arreſt of Judgment. | 
ſe, it be- | | | | | 

ing but a cauſeleſs Fear; and of that Opinion was the Court; and Judgment for the Defendant — 2 
Poph. 140. by the Name of Bernard v. Beale accordingly.——2 Roll Rep. 24. Randal v. Bell 
8. 6. accordingly ; and it is not alleged that a Divorce did enſue.— Godb. 273. pl. 385. Anon. accord- 
ingly, and ſeems to de S. C0 2 
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Actions [for Words. 


2 


— oh & . 


Man fa 8 of a woman That J. S. did beget her with Child, Po h, 6. pl. 
36 oh a Child by him, by Force of the ſpeaking of which Words * Mich 34 


ſhe loſt her Marriage with J. D. Tho thoie Words are a Spiritual id 
* Slander, pet the Loſs of the Marriage is Temporal, and there⸗ Fol. z; 
fore the Action lies for them. CO, 4. 16. b. Anne Davies v. Gardiner, LEVY 


adjudg'd. judg'd for 
had a Baſtard, ſh iſhable by the 8 f 18 Eli . 

ir the Feme had a Baſtard, ſhe was puniſhable by the Statute of 1 iz. 3. 4 Rep 17. &, —— 

1 "or C. cited —2 Roll Rep. 433. S. C. cited. —S. C. cited Palm. 298. and ſays that one Rea. 
ſon of rhe ſudgment is, that the Juſtices may puniſh her by the Statute; and ſays that tho' it is alleged 
there that ſhe had loft her Marriage, yet this was not out of Neceſſity to make the Action to lie but for 
the Increaſe of Damages ——lt was ſaid, Sid. 397. pl. 4. Hill. 20 & 21 Car. 2. B. R. that Popham Ch. J. 
{aid that Ann Davis's Caſe was adjudg d upon other Reaſons than is reported in 4 Rep. 16, 1; And 
Vent. 4. Hill. 20 & 21 Car. 2. B. R. in Caſe of Barnes v. Bruddel, the Reaſon of the Statute of 18 Eliz. 


2 £1 cap. z. alleged in that Caſe of Anne Davies, was ſaid by Twiſden J. to be of my Ld. Coke's putting in; 


for that Juſtice Jones affirm'd to him, that nothing was ſaid thereof in the Caſe. And in the Caſe of 
Tuckey v. Flower, Comb. 137. Mich. 1 W. & M. in B. R. Dolben J. denied 4 Rep. 17. Ann Davies's 
Caſe to be Law. And 6 Mod. 104. Hill. 2 Ann. B. R. in Cafe of Ogden v. Turner. Holt. Ch. J. 
denied the ſaid Reaſon given in Anne Davies's Caſe, — Lev. 261. Hill. 20 & 21 Car. 2. B. R. ſays that 
che Loſs of Marriage was the ſole Reaſon in Anne Davis's Caſe ——58, C cited Arg. Comb. 392. Mich. 
$ W. z. and ſays that it ſeems to be only the Opinion of the Ld. Coke; and Holt Ch. J. ſaid that it had 
often been denied. And that if the Caſe were new, perhaps we ſhould think an Action lies without al- 
leging Loſs of Marriage, as well as for Words tending to the Diſcredit of a Tradeſman ; for it touches 
her in the moſt tender Part, and is a manifeſt Loſs. And he ſaid that for aught he knew, Marriage is the 
very End of her Creation. | 4 


4. So if a Man ſays of a Woman, That J. S. had the Uſe of her Cro. J. 162 
Body, by which ſhe loſes her Marriage, an Action lies. Paſch. 5 Jac. ab ER. 
B. K. between Dame Morriſon and Cage, ADJUDA'D., nucn — 2 

ad Car- 
nal Copulation with her; and 1 . for the Plaintiff, and afterwards affirm'd in 88 Jenk. 120 
pl. 7. S. C. See (Z. a) pl. 7. S. C. | „ ä 


So] Tf a Man ſays to J. S. another Man, Thou art a Whore- Cto. J. 323. 
WA, a tho ut lin with z Wite, and 10 8 do 4 wy =» yr — 
againſt a Cheſt, by which he loles his Marriage witch A. O. Kc. J. O. ſon of the 
thall have an Action for thele Words; for there is not any Difference allegation 
between a Yan and a Woman as to this Yatter; for a Man map of bis Loſs 
have a Temporal Damage by the Loſs of his Marriage as well a - 17 1 8 
a Woman. Trin. 11 Jac. B. B. between Mathew and Craze, Ad- 00. 
judg'd. | Mich, 12 Jac. B. R. between * / and Fairee, per Cu⸗ 1525 and 
tlam. . vdgment 


| | for 'the 
Plaintiff.———2 Bulſt. 89. S. C. and Judgment for the Plaintiff. 
* Roll Rep. 79. pl. 24. The Court agreed that a Man may have Action upon the Caſe for a Loſs of 
Marriage by icandalous Words, as well as a Woman.————2 Bulſt. 276. Sell v. Facy, S. C. upon the 
Manner of the Plaintiff's declaring ——3 Bulſt. 48. Trin. 13 Jac. Selly v. Facy, S. C. and Judgment 


_ Plaintiff; the Loſs of a Wife being the ſame to a Man as the Loſs of a Husband is to a 
oman. 8 | | | 


6. [So] If a Pan ſays to a Woman, Thou art a Whore, I will 2 Roll | 

marr thy 8 By which the loſes her Marriage, an Action lies. AE fon 
Trin. 22 Tac. AJ 1D + — Tonſon and Opr ing 3 adJupg'D, | this be- v. — 
ing moved in Arreſt of Judgment. | ge : 
ac. D. 


ſeems to be 8. C. Adjudg'd that Thou art a Whore, with a Suppoſal of Temporal Laſs, viz. of Mar- 


rage, — ble; but Doderidge and Chamberlaine J . faid that without Temporal Loſs it is not 


In an Action upon the Caſe, if the JIlaintiff declares t 8. C. cited 
had ſeveral Suitors to marry her, and that the Defenvant fad 054 397. pl 


* 


21 Car. 2. 


came in Dilgrace, & perdidit conſortium vicinorum ſaorum rc. tho B. R. in Cafe 
5 H | 


„She is with Child, and hath taken Phyſick tor it, by whith the ber, C 


it 
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r 


of Barnes v. jt, be not alleg'd that ſhe lot any Marriage thereby, yet the Action 
Prudlin, and lies. Mich. 21 Tac. B. N. between Med hurſt and Balam, adjuidg'd, 


was there de- . N f 

nied . this being moved in Arreſt of Judgment. 

8 £& cnet - +? | | | | | 

Vent. 3. in S. C. where the Words were, viz. She was with Child by J S. whereof ſhe miſcarried; and not- 
withſtanding the ſaid Caſe of Medhurſt v. Balaam, and alſo of Anne Davis's Caſe, there cited, the Opi. 
nion of the Court was, that ſuch Action would not lie without alleging Special Damage, as to ſay that 
ſhe loſt her Marriage. — Lev. 261. S. C. by the Name of Barnes v. Strud, and this Caſe of Medhurſt y 
Balaam, was denied to be Law. — Comb. 391. in Caſe of Byron v. Elms, Arg. cites S. C. as denied in ſe. 


veral Books, which Caſe was thus, viz. the Plaintiff declared, that ſhe being a young Woman, the De. 


fendant, to hinder her Marriage, ſaid, N Vat did you go to London for, bt to drop your Slink? She went to 
London laſt Winter to lie in, and to my Knowledge ſeveral People have lain with her; adjudg'd not 
actionable, becauſe Fornication, which is the Crime here, is only a Spiritual Offence, and not here 
without a temporal Loſs. 2 Salk. 693. pl. 2. Mich, 8 W. 3. B. R. Byron v. Elmes.-————Comb, zul. 
S. C. Holt Ch. J. ſaid, that if the Caſe were new, perhaps we ſhould think an Action lies (without al. 
leging Loſs of Marriage) as well as for Words tending to the Diſcredit of Tradeſman, for it toucheth 
her in the moſt tender Patt, and is a manifeſt Loſs. Marriage is the very End of her Creation for ought 
I know ; if it were actionable, then there muſt be a Prohibition in ſuch Caſe, for the Party muſt not 
5 r to eccleſiaſtical Cenſures and temporal Damages too. — 12 Mod. 396. S. C. adjudg'd for the 
efendant. | | 
| Words ſpoke of a Maid were, She was with Child, and did take Phyſick to kill the. Child, and alleged 
that thereupon divers Suitors refuſed her. Adjudg'd for the Plaintiff, without any Reaſon alleged. Het 
18. Paſch. 3 Car. C. B. Reading's Caſe : 


Cro. C. 269. 8. Ik one Man ſays to another, Thou waſt found in Bed with J. $. 
pl. 3. Bach. Wife, by the Reaſon of the ſpeaking of which Words he loſes his Mar. 
fon 's. C. riage with A. O. cc. Tho he might be in Bed with her without any 


adjudg'd for Ill Done, pet becauſe this ſounds in Scandal, and he has loſt his 


the Plain- Marrtage thereby, the Action lies. Mich. 8 Car. B. B. between 


tif, and =. Southall and Dawſon, ADDED, this being moved iu Arreſt of Jus 


Farin ment. Intratur Trin. 8 Car, Rot. 8685. 
Intendments ſhall not be taken. . 


Action was 9. In an Action upon the Cale for Words, if the [Plaintiff declares 
brought for that the Defendant fatd of him, He had the Uſe ot my Wite's Body 
theſe Words, by Force, by reaſon of which Words he was brought before certain 


_ _—_ Juſtices c. and by them examin'd for a Rape by him committed 


againſt my 


Mil. I Cur. in a Writ of Error upon a Judgment in Southampton, and 


ſeem d to all the firſt Judgment affirm'd accordingly. Intratur Hill. 9 Car, 
the Juſtices Rot; 13. : Ea | 

that the * 

Words are 


actionable; but Hutton doubted, becauſe the Word (Force) is not ſo much as Raviſhment, Litt. Rep. 
337. Trin. 6 Car. C. B. Sir Edm. Lentall's Caſe. 


10. In an Action upon the Caſe, if the Plaintiff declares that thete 
was a Communication of a Marriage between him and A. S, and 
the Defendant ſaid of hint, He had a Baſtard-Child by Jennings's 
Wife of Northampton, by the ſpeaking of which Words he himlelf re 
fuſed to marry with A. S. where it ought to have been that 9. O. 


refuſed ro marry with him; after Not Guilty pleaded, and this found 


for the Plaintiff, it was moved in Arreſt, Mich. 11 Car. B. B. 
between Carter and Smith; And per Cur. The Words would maltt 


tain the Action ik the Loſs of the Marriage had been well alleg'd, be. 


. cauſe it might be intended that he 1 95 have a Baſtard by her before 
her Marriage with Jennings; and if the had Jſſue by him after het 
- . Marriage, tho' this be noBaftard in Law, yet ſuch a Scandal might 
- » fcaſton the Loſs of his Marriage. But per Cur. the Action does 
not lie, becauſe it is nor well alleg'd that A. S. refuſed ro marry him; 


but 
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but that he himſelf retuſed to marry A. S. and ſo no Damage, and 
therefore the Poſtea was ſtaid. | 5 5 
11. Tf a Man ſays to a Feme Covert, Thou bold Cullobine, r 
Baſtard-bearing W hore, thou didſt throw thy Baſtard into the Dock at pn oi 
W bitechappel, ns Action lies for thele Words, though it might be 77; 256. Pl. 
intended that ſhe had a Baſtard by the lald Cullobine (who in Truth 6. Colabyn 
was her Husband) before her Marriage, inaſmuch as there does not v. Viner, 
appear to be any Temporal Oamage thereby, by the Loſs of any dg © 
Marriage; but only a Puniſhment by the Statute tor having a 
Baſtaͤrd, ry Oe not a lufficient Tauſe to maintain the Action. 
Hill. 10 Car. B. R. between Cullobiue and his Wife, Plaintiffs, and 
Yinor, Defendant, adjudg'd in Arreſt of Judgment. 
12. In an Action upon the Caſe, if the Plaintiff declares that 
whereas divers Perſons conabantur & deſiderabant to marry their 
Couſins and Friends to the Jlaintiff, the Oetendant (being a wo⸗ 
man) on Purpoſe ſcandaltzed the laintiff; and to hinder him in his 
Marriage with any Woman, preterr'd a ſcandalous Libel in che Spiri- 
rual Court againſt the P] aintitt, and thereby charged him chart he, un- 
der Colour to be a Suitor to her in the way of Marriage, often reſorted 
to her in the Night, and lay with her, and got a Child of her Body; 
and after publiſh'd and affirm'd the ſame Matter before ſeveral Per⸗ 
ſons falſely and malittoufly, whereby the JÞlatntiff was ſo much tcan- 
daltzed, that all honeſt Perſons having the Fear of God before them, 
Aliquam mulierem de filiabus aut conſanguinets ſuis in legitima 
Matrimonio cum querente copulart & jungt ſemper poſtea, & huc- 
uſque omnino recuſaverunt « adhuc recuſant; and upon Not Guilty 
pleaded, the Jy find a Special Verdict, ſcilicet, That the Oefendant 
preferr'd the lald famoſum & ſcandaloſum Libellum #c. and that the 
alter, at the Seſſions of the 2 being examined who was the 
Father of the Child begotten of her Body, ſaid and affirm d that the 
Nlaintiff was; and that ſhe affirm'd this falſo « injurioſe of the 
Plaintiff; and that by reaſon thereof the Plaintiff was much ſcan⸗ 
Dalized in his Fame and J2ame ; and char all honeſt Men, having 
the Fear of God before them, Aliquam mulierem de filiabus aut con- 
ſanguineis ſuis in legitimo Matrimonio cum querente copulari & jun- 
gi ſemper poſtea hucuſque recuſaverunt & adhuc recuſant. The Action 
in this Cale does not ſie upon this Special Verdict, becauſe here does 
not 1188 to have been any malitious Proſecution, and here there is 
not alleg'd or found any Lojs of any particular Marriage, or that there 
was any Communication of any particular Marriage; and this general 
Matter that all honeſt Perlons refuſed, by reaſon thereof, to marry 
their Daughters or Relations to him, is too general. Mich. 11 
Car, B. R. between Norman and Simons, per Curtam avzudg'd in 
the Erchequer-Chamber, and the Judgment given e contra in B. R. 
reverſed accordingly. HORS TE et ok 1 
13. In an Action upon the Caſe, if the Plaintiff declares that in Cuſtoms of 
London, by the Cuſtom, a common W hore ought to be carred, and a PR $99 
Salon tingled before her; and that the Detenvant ſpoke theſe nords Enie 1 
of the Plaintiff, Thou art a Whore, and a common W hore, and art a Woman 
Bawd to thy Miſtreſs, and I will have a Baſon tingled before thee, the lving in the 
Action well lies upon this Declaration for theſe Words. Trin. -« ; 2 7 
Car. B. B. between Haſe/ and Capcor, adjudg'd good, this being 1. 
moved in Arreſt of Judgment that the Action does not lie. bean 
ts liable to publick Carting by Preſcription. But then ſhe muſt take Care to jay the Preferigtion well. 


Sid. 97. J. 26. Mi » 8 A 5 " 
88 E 88 ich 14 Car. 2. B. K. Roberts v. Herbert. Keb. 418, pl. 131. e v. e B 


14. [So] 
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. 14. [So] In an Action upon the Caſe, if the Plaintiff declares that 
in London there is a Cuſtom that a Baud ought to be carted, and 

the Defendant ſatd theſe Words of the Plaintitf, She is a Bad, and 
I will have her carted. Pill. 15 Car. B. A. between R/) and Lewis, 
per Jo. and Bark. adJudg'd that the Action lies; this being moved in 
arreſt of Judgment, no other Judge being then preſent. 
In an Action upon the Cate, if the Plaintiff declares that 
Fol. 3-. whereas he was a Pariſhioner of S. the Oetendant being V icar there, 
AV to the Intent to ſcandaltze the Plaintiff, and to draw an ill Opinion 
of the Plaintitk among his Meighbours, ſo that they withdraw 
themſelves from the Company of the Plaintiff, tanquam ab homine 
excommunicato, & nulla fide aut credentia digno, and injuſtly to 
exclude the Plaintiff out of the Church, and for a great Time to de- 
prive him of all the Benefit of hearing Divine Service in the ſai 
Church; the Defendant in the Time ot Divine Service in the Church, 
in'the Hearing of the Pariſhtoners, malitiouſly pronounced the Plain- 
tiff excommunicated, ptætextu cujugdam Jnſtrumentt by him receiv'd 
from the Ordinary; whereas he had no ſuch Jnſtrument of Ercom- 
munication, nor was he excommunicated; and alſo at another 
Time to the Intent atoreſaid, in the Time of Divine Service, 
in the Hearing of the Pariſhioners, malttiouſly pronounced the 
Plantiff excommunicated ; and further, retuſed to celebrate Divine 
Service till the [Plaintiff departed out of the Church, upon which the 
Plaintiff was compeil d to go out of the Church; whereas the Plain. 
tiff was not excommunicated ; by which means the [Iiaintitt was 
ſcandalized, and hinder d of hearing Divine Service for a long 
Time; and for the clearing of this Scandal, and his Innocene | 
therein, diverſos corporis ſui grandes labores capere, & diverſas in- 
gentes denartorum ſummas erogare & exponere coactus fuit in er- = 
tremam depauperationem & ignomimam maximam of the lain- 
tiff; this Action lies, tho' he does not ſhew that any Man avoided his 
Company, or forbore to trade or deal with him, or that he had any 
Temporal or Special Loſs ; for this is a great and malitious Scat: 
Dal, tho' to His Soul, and tho' Spiritual. Mich. 16 Car. B. B. 
| between Barnabas and Traunter, adjudged per Curiam, this being 
moved in Arreſt of Judgment. | 995 
S P. doubt- 16. I one fays of another that has Land by Deſcent, that he is a 
8 Baſtard, an Action upon the Cale lies; for this cends to his Diſinheri- 
Ch. J. un. tance, and Diſturbance by Suit, Mich. 3 Jac. B. B. per Curiam. 


leſs there be 1 
a ſpecial Damage, any more than to ſay that one bad no Title to his Land. 2 Vent. 28. Es 

Thou art a Baſtard, is actionable; and yet Baſtardy is a ſpiritual Thing, and determinable there. Le. 
131. Hill. 32 Eliz. in pl. 179. Arg. cites it as ruled in Caſe of Dorrington v. Dorrington. 

If the Defendant pretends that the Plaintiff was Baſtard, and that be himſelf as the next Heir, there 
no Action lies; and this the Defendant may ſhew by Way of Bar, if the Plaintiff omits it in his Count 
4 Rep: 17. a. in pl. 11. cites it as reſolved Trin. 25 Eliz. B. R. Banifter v. Baniſter... 


22 ELIF 
—— —— 


1). But if one Man ſays of another that has Lands by Deſcent, 
that he is baſe born, nd Action lies; for thele Words, taken in miciori 
SGenſu, are not actionable. Mich. 3 Car, B. K. per CTuriam. 
b | = 0 a Man fays A 1 d hog. 7 a 55 1 that he is 
bebe a Baſtard, no Action hes; becauſe he has not any Prejudice thereby 
for ir tents as pet. Mich. 5 Jace B. N per Curiam. 


to his Diſhe- | 12 
riſon of the Land, which might deſcend to him from his Father. 4 Rep. 17, a. in pl. 11. cites Trin. 
25 Eliz. B. R Baniſter v. Baniſter.— S. P. by Wilde J. 2 Vent. 26; but Ibid. 28. Vaughan Ch. 


22 he took it not to be actionable to call a Man Baſtard while his Father is alive; and ſaid that the 
ks are croſs in it. | 
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19. Jf a Yan ſays to a Woman, Thou badſt a Baſtard, ng Action 1875. 221. 
lies, becaule it does not hereby appear that he intends that the Ba⸗ 5 
ſfard was chargeable to the Pariſh ; In which Cale a corporal JÞuniſh- as, chat 
ment is to be inflicted by the Statute. Pill. 5 Car. B. N. between uponche Ru- 
Lightfoote and Piggot. Bot. 423. per Curiam, this being moved in = _ a 
arreſt of Judgment, and the Plaintiff never had Jndgment therein, fre 
Mich. 1650. between * #inzer and Barnard adjudged. Intratur Pill. qrowned. 
1649. Rot, 666. | the Defen- 


| dant ſaid to 

the Plaintiff, Ido verily believe the Baſtard-Child was thine, nay, it was thine. Adjudged for the Plain- 
tif, It was objected that it did not appear that a Baſtard-Child was drown'd ; and if there was none, 
ir ought to be ſhewed on the Defendant's Part, -To ſay of a Feme ſole ſhe had a Baſtard, are Words 
a&tionable in themſelves ; Per Vaughan Ch. J. Freem. Rep. 80. pl. 99. Paſch. 1673. in YVicks's 
Caſe ; but in the principal Caſe the Words being, that ſhe was brought to Bed of two Boys, Curia advi- 
fare vult. She was the Woman that had a baſe Child, and that it was at L. and a red-headed Boy. 
After Verdict without ſpecial Damage, nor actionable Per Curiam, without alleging it was likely to be 
a Charge to the Pariſh. Keb 487. pl. 28. Paſch. 15 Car. 2. Bonithon v Kendall. Holt Ch. J. 
ſaid, that to ſay of a young Woman ſhe had a Baſtard, is a very great Scandal, and for which, if he 
could, he would encourage an Action; but that it is not actionable, becauſe it 1s a ſpiritual Defama- 
tion puniſhable in the Spiritual Court. 6 Mod. 104. 105. Arg. Hill. 2 Ann. | 


20. [So] in an Action upon the Cale for Words, the Plaintiff Cro. C. 436. 
Thomas Brown Declared, That one A. C. had a Baſtard Son begotten + 5 S. C. 
of her Body, then living, (and] the Defendant knowing it, of his (08 8 
Malice to defame him, and to draw him in Oanger of the Statute the plain- 
of 18 Eltz. having a Oiſcourſe of the Baſtard, and of the JIlatnttff, tiff; bur 
ſaid of the Plaintiff, that Brown is the reputed Father of that Child, _—_= ow 
whereby he was very much prejudiced in his Buping and Selling, e 0 ag 
and put to great Expences in the clearing of himſelf in hac parte. abcate 
The Action does not lie tor theſe Words upon this Declaration, be- Bramſton) 
cauſe it is nor ſaid by the Defendant chat he was to be puniſhed by the were of Opi- 
faid Statute; for he was not to have any corporal Puniſhment, or to ede 
be impriſoned, unleſs the Baſtard was ſome Charge to the Pariſh. „ere not ac- 
Dill. x1 Car, B. N. between Saler and Brown ũdjudged, in a Writ of SAI 

Error upon a Judgment for the Plaintiff in * B. where it was ad- Tol. 38. 
Judged, as J have heard Per totam Curtam e contra for the Platn- j— 17. 

tiff there; but the ſaid Judgment was now revers'd Per Curtam. yncs he 
Intratur Pill. 1o Car. Rot. 270. B. R. had alleg'd 


| 5 ſome tempo- 
ral Loſs, as Loſs of Marriage, or that by this Means he ſhould be chargeable for Maintenance of ſuch 
Child, and to have further Buni ſhment. And the Judgment in C. B. was revers'd. 


21, In an Action upon the Caſe, if the Plaintiff declares that he * C. 469. 
was Heir apparent to his Father, and B. his Brother, and that each EL 
of them had Land in Fee of the Value of 40 l. per Annum, and that Stanfield. 
they intended either to ſuffer their ſald Land to deſcend to him, or to s. C. bela 
convey it to him pet the Defendant intending to diſinherit the zccordingly 
Plaintiff, ſatd to the JIlatntiff, Thou art a Baſtard ; by Reaſon where- Ser dot 


Cur 


of his Father and Brother intended to diſinherit him, and to convey Jo. 388. pl. 


their Lands to another. The Action lies upon this Declaration: Pak. 12 
for the temporal Damage that may accrue to him thereby. Jaſch, Car. B. R. 


13 Car. B. . between Hamfrys and Sturfeld adjudged per Curiam, Humphreys 


| v. Stotvile, 
this being moved tn Arreſt of Judgment. n 
5 | judged that 
Action lies. Godb. 451. pl. 519. S. C. and ſays the Words were ſpoken in the Preſence of the 
Father and Brother; and aud ed that the Words were actionable.—4 Rep. 17. a at the End of pl. 
IT. cites Trin. 25 Eliz. B. R. Baniſter v. Baniſter, reſolved that where Defendant ſaid of the Pliintiff 
(who was Son and Heir to his Father) that he was a Baſtard, Action upon the Caſe lies, becauſe it tends 
to his Diſheriſon of the Land, which would deſcend to him from his Father. -S. C. cited Cro. ( 


469. by Jones J. 
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de 22, In the ſad Caſe of Pumttys, it was ald by Juſtice Jones, tha 
2; Jones it was adjudged in the Exchequer, and affirmed ina Writ of Error 
|. 1. in the in the Exchequer Chamber, that where there was Grandfather, Fa. 


"SHA 
P 


. fame Caſe, ther, and Son, and the Son brought an Action upon the Caſe. and 


by the News declared that the Grandfarher (whole Heir he is) intailed certain Lands 
” Ellis Upon himlelk, and the Heirs Males of his Body ; and the Detendant 
Cro. ].213, intending to ſcandalize his Poſhbility that he had to inherit this Land, 
pl. G. Mich. ag Deir of the Body of his Orandfather, ſaid that he was a Baſtard. 
6 Jac. in Tho the Grandſather and Father were then living, yet the Actian 
der C brought ut ſupra by the Son lay, But Juſtice Jones did not ſay in 


quer Cham- i 
ber, S. C.of What Term or Bear it was lo adjudged, 

Uaughan IN . | 1 | 

v. Ellis, ſays the Plaintiff was the youngeſt Son, and his elder Brothers living; and that J. S. was +, 
buy the Land, and offered him a Sum of Money for his Title; and by Reaſon of thoſe Words retyg4 
to give him any thing. And the 2 Chief J. conceived, that tho' he has no preſent Title (as was object. 
ed) yet it appears he is by Poſſibility inheritable to thoſe Lands; and being offered a Sum of Money for 
that Poſſibility,to join in the Aſſurance, tho* he has no preſent Title to the Lands, yer by thoſe Worg; 
he had a preſent Damage, and might receive Prejudice thereby in futuro, in caſe he were to claim an 
Land by Deſcent ; and therefore affirm'd the Judgment.——— Baſtard is determinable by the Orgj. 
nary; but if he adds further Words to intitle himſelf to be Heir, or ſhews ſome Poſſibility of being Heir, 
this will make the ſame Words of calling him Baſtard to be actionable ; Per Fleming Ch. J. 2 Bulſt. 
go, Trin. 11 Jac. | | : Es | 


Sty. 274 . 23. In an Action upon the Caſe for ſcandalous Words, if the 
dec, bit Plaintiff declares that the Defendant ſaid theſe Words of che Plain: 
echt + tiff, being a Feme ſole, the of 1650, This is that W hore 
no ſpecial that my Man A. got a Baſtard by, and withal ſpent all my Money; and 
Lok or Da- being asked by another ſtanding by, whether he were not miſtaken, 
maße Kas for the Paid hath been but a little above a Bear in Town, the De⸗ 


we ng fendant replied, The Quean hath been roo long to my Coſts; no Action 


Caſe of lies for theſe Words, tor to ſay that a Woman had a Baſtard js jg 


Lightfoot v. Cauſe of Action. Trin. 1651. between Owen and 7evan adjiidged, 
Wer an this being moved in Arreſt of Judgment after a Verdict for the 
Barnard Plaintiff. | | 

(ſupra, pl. ; : $4 | 
19.] whereupon Judgment was ftay'd till moved on the other Side. But upon moving the Caſe of the 
other Side, page 277. ir was inſiſted that if the Words were true, the Party is puniſhable by 7 Jac. 
with corporal Puniſhment ; beſides, the ſpeaking theſe Words was after the Statute againſt Adultery, 
which makes the Words more actionable. And Jndgment was given for the Plaintiff Niſi. 


2 Roll Rep. 24. It a Man ſays of another, He was the true Patron of the Ad- 
; hat Patronage and Preſentation by being a 
adjudg'd Simoniſt and Recuſant, both which I will prove him to be, yet no dc: 


that 9 A®- tion lieg; for by the Simony only the Lols of the Preſentation pro 
it was agreed hac Vice comes by the Temporal Law only, and the Recuſancy 


that if he totches him only in his Religion; for it does not appear that he tit 
had alleg'd tended him to be a Recuſant according to the Statute. Trim. 16 


Dae Tac. B. B. between Sir John Tasburrough an adjudged it 
as that he Arreſt, | | 6 
was in Com- | 


munication of ſelling of the Adyowſon, and that by reaſon of theſe Words he could not ſell it, tothe 


Damage &c. this had given a good Cauſe of Action. Cro. J. 484. pl. 3. Tasborough v. Day, S. C 


ſays he counted that he was ſeiſed in Fee of the Advow ſon, and intended to ſell it for Payment of bis 
Debts, but that by the ſaid Words he was hinder'd in the Sale of it; but becauſe he did not ſhew that 
there was any Communication to ſell it to any, nor that any, who intended to buy it, was thereby hin- 


_ der'd in his Buying, and without ſome Special Cauſe ſhewn the Action lies not; and of that Opinion 
was all the Court, and gave Judgment for the Defendant. | | 


25. All the Juſtices refuſed to grant Conſultation to the Spiritual Court is 
Caſe of Defamation. But it does not appear there what Defamation 1 
was; and the Reaſon ſeems to be inaſmuch as by this the Party is damn. 
fied, and to gain his Damages the Suit is only at the Commen Law ; — 

Spiritus 


4 


— 
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Spiritual Court can do no more but ive Puniſhment for the Sin, and not 
Damages. Br. Action ſur le Caſe, pl. 115. cites the Regiſter 54. 
26 Thou art a Whore-monger, Action lies; Per Mountague and Hales. 
| Mo. 10. pl. 38. Mich. 4.6. | DOES OV 
2. Calling one Adulterer is not actionable, becauſe it is not puniſhable 
by che Common Law, but only by the Spiritual Law. Mo. 29. pl. 92. 
TLC ME CofE ii: ES eh. 1 
28. Thou art a Whore, and F. S. hath the Uſe of thy Body; the Cart is Goldsb. 172. 
too good for thee. Adjudged not actionable. Cro. E. 582. pl. 8. Mich. 39 n ay — 
& 40 Eliz. B. R. Pollard v. Armſha w. 


actionable; 


| ; 3 for the Com- 
mon Law cannot define who is a Whore. Saying of a married Woman, that ſhe is a Whore ; ſhe is 


my Whore, is actionable ; Per Cur. 3 Mod. 120. Hill. 2 & 3 Jac. 2. B. R. Baldwin v, Flower. 


28. Action for theſe Words; Mrs. Anne Refton (the Plaintiff Innuendo) 
hath had a Child. It is true; for ſhe was conveyed to B. and there ſhe laid 
her great Belly. It is as true that ſhe hath had a Child as that you fit there; 
for jhe was ſent away with Child, and if foe had not a Child foe bath made it 
away ; and alleged, that by Reaſon of theſe Words ſhe loſt her Marriage. 
The Defendant demurr'd ; and thereupon adjudged for the Plaintiff, Cro. 
E. 639. pl. 40. Mich. 40 & 41 Eliz. R. R. Reſton v. Pomfreict. 
30. Actions for Words ſpoken to the Plaintiff's Servant, viz. 2% 
Miſtreſs is an arrant Whore, and would have lain with me ] Years ſince; 
and I would not unleſs ſhe would go to the Hedge; and alleged that ſhe was 
in Communication of Marriage with J. S. who was ſeiſed of Land worth 
200 l. a Year. Adjudged not actionable, becauſe they are ſpiritual Slan- 
der and Defamation, and puniſhable there; bur if the Words had been 
ſpoken to him who was in Communication of Marriage with her, ſo as 
his Purpoſe was to hinder the Marriage, the Words had been actionable. 
Cro. E. 187. pl. 25. Mich. 42 & 43 Eliz. B. R. Holwood v. Hopkins. 
31. Action will lie for calling one Baſfard; Per Dyer and Walth, but Calling one 
Brown e contra. And Dyer ſaid, That at Berwick Aſſiſes a Formedon in Baſtard is 
Deſcender was brought; and one ſaid that his Father, by whom he claim'd, actionable; 


Aer 
as a Baſtard; and he brought Action on theſe Words, and recover'd. OT 

Ow. 32. Mich. 4o Eliz. Anon. 5 lain . as ad- 
judg 4 15 


Tac. and tho Error was brought and aſſign'd that the Plaintiff did not claim any Inberitance, or to be Heir 
to any Perſon certain, yet the Judgment was aftirm'd. Godb. 327. in pl. 421. 

Calling one Baſtard generally, without ſhewing ſome ſpecial Loſs, is not actionable. Per Doderidge ]. 
2 Roll Rep. 249. but ibid. 250. Chamberlaine J. contra, and cited a Caſe in * 6 Eliz. Dyer, where one 
recover'd great Damage becauſe the Defendant had faid that his Father was a Baſtard, and cited 5 Jac. 

ellon v. Stokes, where the Plaintiff did not allege any Special Cauſe of Action, and yet recover'd; 

ut one at the Bar, who was Counſel in the principal Caſe, ſaid he was Counſel in that Caſe, and that 

the Plaintiff averr'd a temporal Cauſe ; but Chamberlaine J. denied it, and ſaid as before. — dee 
(K. a) Nelſon v. Staffe. N 

* Dal. 63. pl. 23. 6 Eliz. S. P. and ſeems to be S. C. 


32. Plaintiff declar'd, that he being in Treaty of Marriage, the Defen- 
dant faid of him, that he had a Baſtard; and that by Reaſon of thoſe 
Words the Marriage broke off, and ſo being damnified rhereby, he 
brought this Action. It was proved that the Marriage was broke off before 
the Words ſpoken. This Verdict is found againſt the Plaintiff, 3 Bulft. 
76. cited by Coke Ch. J. as a Caſe tried before him. | FE 

33. Caſe &c. for theſe Words, Thou art a Whore, a Baſtard bearing 
Whore, and 7. H.'s Whore, thou didft play the Whore with him at ſuch a 
Gate, and didft forget your Gloves behind you; thou hadſt a Baſtard by him, 
which was ſent to pO It was moved that the Action would not lie, 
becauſe the Plaintiff did not allege any temporal Loſs, this being in its Na- 
ture a Spiritual Offence ; but adjudg'd, that by the Statute 18 Eliz. and 
7 Jac. the one appointing a Puniſhment tor a Woman who hath a Baſtard, 
and the other appointing, that a W hore ſhall be ſent to Bridewell tor a 
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Vear, had alter'd the Nature of the Offence, and given the temporal 
Courts Juriſdiction, and tho? the is not puniſh'd by Virtue of theſe Sta- 
rures, it is ſufficient that ſhe is liable to be paniſfrd, and that was the 
Reaſon of the Judgment in Ann Davis's Caſe. It is true, in that Caſe the 
Loſs of Marriage was alleged, which is temporal, not as neceſſary to 
ſupport the Action, but to encreaſe the Damages. Palm. 298. Trin. 20 
Jac. B. R. Vaughan v. Standiſh. IN | 
2 Roll Rep. 34. Do you mean to caſt away your Daughter on T. It is as true as an 
373- Tay- thing can be, that T. raviſh'd H.'s Wife. W hereupon the Daughter refuſed 
d' to marry him. It ſeems the Words in themſelves are actionable; but 


Judgment Judgment was arreſted upon Exceptions to the Declaration. Palm, 383. 
arreſted ac- Mich. 21 Jac. B.R. Taylor v. Tally. | 
cordingly. 5 

——Lat. 218. Mich, 3 Car. Taylor v. Tolwin, S. C. and adds theſe Words, viz. And you had betie, 


follow your Daughter to the Gallows than beftow her on him. The Court ſaid that the Action lay ; and 


the Plaintiff had Judgment, Niſi &c. The Court inſiſted upon it, becauſe it is a Raviſhment of ano. 
ther's Wife, .which (as they ſeem'd to incline) could be no other than Felony. 


35. Words ſpoke of a Widow were he is a Whore, and her Childres 
(Innuendo thoſe ſhe had by her late Husband) are F.*'s Baſtards. She al. 
leg'd a Communication of Marriage. Per tor. Cur, Action lies; and 

Judgment for the Plaintiff. Cro. C. 322. pl. 4. Mich. 9 Car. B. R. Brian 
v. Cockman. | „ 

36. She play d the Whore for a White Smock, not actionable; for nothing 
is charged but Incontinency. Cart. 55. Arg. cites it as ſo ruled in Cate 
of Dracot v. Siblit. 3 

37. Caſe &c. in which the Plaintiff declared that he was inducted &c 

Into a Parſonage 1n Ireland, and executed the Office of a Paſtor in that 

Church for 4 Years ; the Defendant ſaid of him, You are a Drunkard, 4 

M bore-Maſter, a common Swearer, and a common Liar, and you have preach'd 
falſe Doctrine, and deſerves to be degraded ; after a Verdict, it was objefted 
that the Words are not actionable, becauſe they impute no civil or tem- 
poral Damage to the Plaintiff, bur adjudg'd actionable; for if true, he 
may be degraded, and ſo loſe his Freehold, All. 63. Paſch. 24 Car. 
B. R. Dodd v. Robinſon. 15 | 

38. She is I. R.'s Whore, and he knows her as well as her Husband ; 
not actionable. Sty. 352 Mich. 1652. B. R. Wall v. Bye. 

39. Tou are a Whore, and have play d the Whore with ſo many Men you 
cannot number them; adjudg'd by Jerman J. (abſente Roll) tor the 
Plaintiff; for the Words ſhall be conſtrued ro a common Intendment. 
Sty. 328. Paſch. 1652. Brian v. Twite. 


She is a 40. Thou art a Where, and I will prove it; was held by Roll Ch.] 


Whore, and not actionable, tho' ſpoke during the Act againſt Adultery ; becauſe they 
22 are only Words of Heat and Choler; but if a ſpecial Damage is laid, as 


ad a — uod Maritagium amiſit, or the like, they are actionable. Sty. 387. 
ic 


. 1653. Dekin v. Turner. 
Roll Ch. ]. 


held the Words too youre. and but Words of Paſſion only; and Judgment againſt the Plaintiff, Nil 
&c. Sty. 299. Mich. 1651. Freeman v. Chi Idereſs. | 15 


41. The Plaintiff declared, that he was of good Fame &c. and that 
the Defendant to the Intent that he (the Plaintiff) might be puniſh'd b) 
the Statute of Fornication, ſaid, He hath got M. N. with Child, and 
would lay it to my Son; adjudg'd, that the Words are actionable. 2 Sid. 

Mich. 1657. B. R. Marſton v. Dennis. 
* 8. P. per 42. Thou art a Whore is not actionable, but to ſay, Thou art a Whore, 
Cur. Hardr. & and haſt been carted, are actionable; and ſo it is to ſay, Thou art 
_ 7 W hore, and haſt been in Bridewell, or, Thou art a Whore, + 4nd hat 
Exchequer emptied thy Cask in the Country, or, Thou art a Whore, + and thy PH. 
0 | pace 


Actions [for Words &c.] 


— O—_— — — 


401 
place is in Cheap/ide, where thou getteſt 40 5. a Day. Such Words are well S. P per 
3 er Ciyn Ch. J. For a Circumſtance added ought to be Gur. — 
conſtrued with the precedent Sentence, and ſometimes Sentences con- 164, in th. 


| . 
join'd are actionable, where ſeparatim they are not. 2 Sid. 34. Hill. 6 
1657. B. R. in Caſe of Colſwood v Chandler. —+ Ad- 
| judg'd for 


the Plaintiff; for by Roll Ch. J. the Words import more than the bare calling a Woman Whore. 
Sty. 394. Mich. 1653. Hicks v. Joyce. 


5. Toa are a Whore, and I can have a better Whore for a Groat, and you S. C. cited 
ret your Living by your Tail. Adjudg'd actionable ſince the then] late " 3 
Act [againſt Adultery.] For thoſe Acts imply a continued Courſe of pie; and 
Fornication and Adultery ; and Judgment Niſi &c. Hardr. 107. Mich. ruled ac- 
1657. in the Exchequer, Gardiner v. Parker. cordingly 

in the prin- 
cipal Caſe, for ſaying You are 4 I hore, and a Jade, and a ſtrumpetly W hore, and I will prove you a com- 
mon Whore, Sty. 323. Paſch. 1652. B. R. Green v. How. 2 


46. B. did lie with F. P. as often and familiar as with his own Wife. 
But there being no ſpecial Damnification aſſign'd, the Judgment was 
ſtay d uſque &c. Keb. 19. pl. 53. Paſch. 13 Car. 2. B. R. Baſtard's 
Caſe. | 

47. Thou art a Whore- Maſter, and haſt had to do with the Wife of F F. 
Not actionable. Keb. 119. pl. 26. Mich, 13 Car. 2. B. R. Whitcher's 
Caſe. h OT ws 

48. A. intending to marry M. the Detendant wrote a Letter to A. viz, Lev. 37. S. C. 
Tou ought not to marry M. for, before God, ſbe is my Wife, and therefore if you _— js | 
do, you will live in Adultery, and your Children will be Baſtards ; where- 3 
upon the Plaintiff loſt her Marriage; and alleged that it was wrote falſo was found 
& Malitioſe to hinder her Marriage. At firſt all the Court except Twiſ- to be falſe 
den, held that the Action did not lie ; bur after the Cauſe had depended and malici- 


ſeveral Terms by Adjornment, the other Juſtices having changed their | -? 1 


5 3 ſuch Acti 
Opinions, gave judgment for the Plaintitt, by Reaſon of the Words, — noe. 


falſo & Malitioſe. Sid. 79. pl. 5. Trin. 14 Car. 2. B. R. Shepherd v. lie, a mean 
Wakeman. | 3, and baſe 


5 Perſon may 
injure any Perſo of Honour and Fortune, by ſuch Pretence. 


49. Saying of the Plaintiff, who held a Copy hold Dum ſola & caſta Lev. 134. 
vixerit, with Intention to indanger the Loſs ot her Copyhold, Thou art S. C. held 
a Whore, and TI will throw thee out of thy Living, is actionable, by Reaſon 3 : 


of the ſpecial Damage. Sid. 214. pl. 15. Trin. 16 Car. 2. B. R. Boys v. 758. pl. 62. 
Boys. | S. C. held 
accordingly. 


_— ſuch Caſe the Incontinency ſhall be tried by the Common . 4 Rep. 17. a. Per Cur. Obiter. 
in pl. 11. | | 


50. She is with Child by T. F. whereof ſhe miſcarried, by Reaſon where- Sid. 396. pl. 
of her Father turned her out of Doors; and chat ſhe was brought within 4; Barnes v. 


the Penalty of the Statute 18 Eliz. Ic was inliſted for the Plaintiff, that 2 


5 Rh | S. C. and tl 
ſince that Statute it is actionable to fay that a Woman had a Baſtard ; Plaintiff « 


and fo it was held in Anne Davis's Caſe. But the Court held that an laid that the 
Action would not lie without ſpecial Damage alleged, as that ſhe had -— ſeveral 
loft her Marriage. And Per Twiſden, the Statute was not mentioned in put * 


6. 9 . 2 3 b n 
Anne Davis's Caſe, but that was put in by my Lord Coke himſelf, in the 3 
Report of that Caſe. 1 Vent. 4. Hill. 20 & 21 Car. 2. B. R. Barne v. pear any 
Bruddle. | Opinion of 


8 the Court. 
Lev. 261. Barnes v. Strudd, S. C. Judgment was ſtay'd, there being no Loſs of Marriage. But 
the Reporter ſays, Nota, in this Caſe Loſs of M arriage is laid alſo. 2 Keb. 451. pl. 21. S. C. Judg- 


ment ſtay d. All the 3 Reports above are, That her Father threatned to turn her out of Doors, but 
Vent. is that he actually did ſo. 
5K 51. Thou 


as [for Words.] : 


51. Thou art a Baſtard bearing Whore, and hadſt a Baſtard by J. S. The 
Court inclined that the Words were not attionable ; and judgment was 
ſtaid. 2 Keb. 577. pl. 102. Mich. 21 Car. 2. B. R. Hexill v. Oyden. 

52. Words ſpoke ot an Inn-keeper were, Ia] Cook lie with Sam. Col. 
lins's Wife ; and declared that by Reaſon thereof he loſt much Gain and 
Cuſtomers. Per Cur. the Words are actionable. 3 Keb. 242. pl. 59. 
Mich. 25 Car. 2. B. R. Collins v. Matthews. 

53. Thou art thy Maſter's Whore and Concubine, and he hath the L of 
thy Body as commonly as I have of my Wife's; not actionable without ſpe. 
cial Damage, they being of ſpiritual Cognizance. Freem. Rep. 214. pl. 
302. Paſch. 1674. Potter v. Elliot. | 
2 Lev. 250, 34. Thou art a facrilegious Perſon, and committeſt Sacrilege every Day; 
S. C. accord- not actionable. Sid. 376. pl. 4. Mich, 20 Car. 2. B. R. Gawdy v. 
ingly. Smith. a | 

55.. She is a Whore, and a common Whore, and N.'s Whore ; by which 
ſhe. Ioſt her Marriage. The Fury found the ſpeaking the Words, but 
that ſve did not loſe her Marriage thereby. All the Court held the Words 

not actionable, being only Scolding. And Judgment was arreſted. 2 
Mod. 296. Paſch. 30 Car. 2. C. B. Osborn v. Wright. 

56. Words ſpoke of the Plaintiff's Wife were, I have lain with her, 
and pockified her, held actionable. 2 Show. 312. pl. 325. Mich. 35 Car. 
2. B. R. Neale v. Mallard. 

Ibid. 28. 31. He is a common Whore, and F. S. lay with her in A. B.*s Barn; and 

A "WA 5 declar'd that ſhe loſt her Marriage. Herbert Ch. J. held, that tho' ſhe 
Withens f. Cannot allege any particular Suitors going off on that Account, yet the 
ſaid, tho it Scandal may prevent Addreſſes made to her; and ſo Reaſon ſeems to be 
ſeems hard againſt the Books cited e contra. Wythens accorded, & adjornatur, 


* Comb. 26. Trin. 2 Jac. 2. B. R. Tuckey v. Flower. 


thorities determin'd him that the Action lies not. Herbert ſaid he ſhould not follow Precedents againſt 
8 but Judgment was arreſted by the 3 Juſtices. 2 Show. 482. S. C. and Judgment ac- 
cordingly. = | | 


* ä oh. ts 


$52 -- - Aa 


$8. You are a Whore, and keep a Man to lie with you, ſpoke of a married 
Woman; Judgment was ſtaid till &c. the Court ſeeming clear that the 
Words are nor actionable. 2 Ld. Raym. Rep. 1004. Mich. 2 Ann. Gaf- 
colgne v. Ambler. | 
6 Mod. 148. 59. Action for theſe Words, She is a Whore, and had a Baſtard by her 
S.C. and Fat her's Apprentice. Judgment was arreſted. The Court ſaid they could 


declared of not overthrow ſo many Authorities. The Reaſon of the Law is, that 


Words ſpoke Fornication is a ſpiritual Offence, and no Action lay at Common Law 
at one , for what the Common Law took no Notice of, withont ſpecial Damage. 


a _ 2 Salk. 696. pl. 7. Paſch. 3 Ann. B. R. Graves v. Blanchett. 


ſpoke at another Time, viz. Thou art a Whore,, and hadſt a Baſtard by thy Father's Apprentice, Quorum 
quidem aliorum verborum Propalatione &c. ſuch a one who courted her for a Wife, and was ready to 
marry her, fell off. After Verdict, and intire Damages, it was moved in Arreſt of Judgment, that the 
firſt Words were not actionable, the ſpecial Damages being tied up to the laſt Words by the Word 
(Aliorum.) Judgment was arreſted. | 


(D. a. 2) Words 
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(D. a. 2) Words relating to Religion. 


1. Halliog another Heretick, is not actionable, becauſe it belongs to Br. Action 
the Eccleſiaſtical Juriſdiction; by Fitzherbert and Shelly, 27 ſur le Caſe, 


pl. 2. cites 


H. S. 14. a. b. pl. 4 Yo = 
| | | : > : cauſe thoſe 

of the Common Law. cannot diſcuſs what Hereſy is. — S. C. cited 4 Rep. 17. a. in pl. 11. Arg. —3 
Mod. 27. S. C. cited Arg. 8. P. Per Warburton J. 2 Brownl. 167. But if a Clergyman is to 
be preſented to a Benefice, and one, to defeat him thereof, ſays to the Patron that he is a Heretick, or Ba- 

ard, or Excommunicated, by Reaſon whereof the Patron refuſes to preſent bim, (as he well may if the 
3 are true) and he loſes his Preferment, he ſhall have ſuch Action for ſuch Words tending to 
ſuch an End. 4 Rep. 17. a. Per Curiam Obiter, in pl. 3. > | 

He is a Heretick, and denies the Articles of the Chriſtian Faith. The Court inclin'd that they are not 
actionable at Common Law without ſpecial Damage alleged; but the Suit ought to be in the Eccle- 
ſiaſtical Court. Adjornarur. Freem. Rep. 277. pl. 311. Trin. 1678. B. R. Dudley v. Spencer. 


— 


2. He hath ſaid many a Maſs to F. F. &c. Anderſon thought no Ac- 
tion lay, bur Periam J. e contra, becauſe the ſaying Maſs is Malum in 
ſe. Godb. 106. pl. 125. Mich. 28 & 29 Eliz. C. B. Anon. 
z. To call one Papiſt no Action lies; but if one calls the Archbiſhop of S. P. 2 
Canterbury ſo, an Action will lie; for he is Governor of the Church; Brown. 166. 


Per Wray Ch. J. Le. 336. in pl. 469. Trin 32 Eliz. in B. K. Winch. 


4. My Maſter hath put me away, becauſe I would not be a Papiſt; for he 8. C. cited | 
will keep no Servants but Papiſts. Ihe Plaintiff alleged that he is a Juſtice Arts Roll 
of Peace. Held not actionable. Cro. E. 308. pl. 14. Mich. 35 & 36 pl 5 


1 8 J. 20. — 


ot vote for him, for he is a Papiſt. Adjudged the calling a Juſtice of Peace (Papiſt) is actionable . 
by the Statutes he is intruſted to put the Laws againſt Papiſts in Execution, 3 Lev. 50. Mich. 33 Car. 
2. C. B. Sta wel v. Caune. | | 7 


s. He is a Papiſt, and hath gotten a Pardon from the Pope, and can help 2 Brownl. 
thee to one, if thou wilt; held not attionable. Brownl. 12. Hill, 9 Jac. 5 8.8 
. CE WF. eld accord- 
Ireland v. Smith. 1 
8j. 
6. He is a Papiſt and a Peuſioner, were ſpoke of a Juſtice of Peace and Freem Rep. 
Deputy-Lieutenant. North Ch. J. and Windham held the Words (He 359. pl. 7 14. 
A ; „ r Sir John 
is a Papiſt) actionable, but the other Juſtices doubted; & adjornatur. Cutler's 
2 Show. 140. pl. 117. Mich. 32 Car. 2 B. R. Cutler (Sir John) v. Caſe, S. C. 
Friend. . | | | | ſays that 3 of 
| the Judges 
inclin'd that ſince the Statute 3 Jac. which makes it Treaſon to be reconciled to the Pope, the Words 
are actionable. 55 


7. Caſe &c. for theſe Words ſpoken of a Juſtice of Peace and Deputy- 2 Show 305. 
Lieutenant of the County of Warwick, viz. I have heard that a Maid of vl. 311. S. C. 
Sir F. K.*s ſhould report that he being fick, and ſhe looking thro' a Hole of the . aqy 
Door, where he then lay, ſaw a Prieft ( Innuendo a Popiſh Prieſt ) give the pl. . 
Eucharift and Extreme Union tv Sir F. K. and that the Defendant, of riot v. 
his farther Malice &c. at another Day ſaid, I have heard that a Maid. Knightly, 
Servant, who then lived with Sir F. K. peep'd thro a Cranny of a Deor 2 acjor- 
where Sir F. lay fick, and ſaw a Popiſh Prieſt anoint him, (Extreme Union "x > por 
Innuendo) and gave him the Sacrament of the Euchariſt, It was moved in pl. 3 8. C. 
Arreſt ot Judgment, that theſe Words did not amount to calling him argued. — 
Papiſt ; for by the frtt Words it doth nor appear that the Prieſt was a 2 Tn. 205. 
Popiſh Prieſt, unleſs by an Innuendo; and in the laſt Words the Extreme 8 & 2. 
Unction is brought in by an Innuendo, which is not ſufficient. Bur af. judged for 
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404 Actions [tor Words. 


the Plaintift ter another Argument it was reſolved, thit the Words taken all toge- 
in C. B and ther are actionable, and explain one another; for a Prieſt who gave the 
= dass Euchariſt and Extreme Unction muſt be a Popiſh Prieſt, and he that re. 
firmed in ceives it muſt be a Papitt ; and the Word (Anoint) being done to a lick 
B. R. Perſon, cannot be intended of any thing but Extreme Unction, which 
is never done, nor the Euchariſt given, but to thoſe who are fully con- 
torm'd Papiſts. 3 Lev. 68. Trin. 34 Car. 2. C. B. Sir John Knightly 

v. Marrow. | a 55 | Fog, 
3 Mod. 26. 8. Caſe &c. for that he was a Deputy- Lieutenant for the County of M. 
S. C. and anda Privy-Counſellor in Ireland, and ſtood tor Burgeſs of Parliament at 
. C. &c. and that the Defendant ſaid of him, viz. He is a Papiſt. The 
Lev. zo. Plaintiff had a Verdict and Judgment, and the Judgment affirm'd in 
Mich. 33 Error; becauſe by the Statutes 23 Eliz. and 3 Jac. and 25 Car. 2. Papiſts 
Car. 2. C. B. are expoſed to ſeveral Penalries and Incapaciries, a fortiori and as the 
adjudged for Words ſpoken do relate to a Perſon thus qualified, and a Deputy-Lieu- 

the Plaintiff. i 3 i f 
Skin. te nant is an Office of great Truſt, and tho' (Papiſt) was not actionable 
68. pl. 15. formerly, yet Times alter the Senſe ot Words, and this Word is now a 
S. C ar- Word of more Reproach. Raym. 482. Hill. 34 & 35 Car. 2. B. R. 


ued. | a 
Ti. 88. 5 Row v. Clargis. 


6. S. C. ane | 
the Judgment in C. B. was affirm'd una Voce in B. R. 2 Show. 250. pl. 257. S. C. in B. R. Judg. 
ment was affirm d Freem. Rep. 280. pl. 319. Mich. 1681. C. B. Clarges v. Rowe, S. C. but no 
Judgment. | 


th. 


S. C. cited 9. Words ſpoke of a Merchant were, He is a Rogue, a Papiſt Dog, and 


Arg, * a pitiful Fellow, and never a Rogue in Town has a Bonfire before his Du 
. but he; adjudg'd actionable. 3 Mod. 103. Paſch. 2 Jac. 2. B. R. Peak 
orter ſays, V. Meker. „„ g 1 
ote theſe b 5 
Words were ſpoke the Day that K James came to the Crown, and the Time is ſuppoſed to have in- 
fluenced the Opinion of the Court. | | 


Tbid. 266. 10. If W. was a Member of Parliament 13 Car. 2. and M. ſaid of 15 


6 | 8 
M og He is a Papiſt; when he is at Home he goes to Church, but when he is at 


the Time London he goes to Maſs. After ſeveral Arguments Judgment was given 
theſe Words for the Plaintiff, principally for the Words (He went to Maſs ;) becauſe 
were ſpoken by the Statute 23 Eliz. cap. 4. the Offender is to forfeit 1001. and be 


4 — impriſon'd for a Year; ſo that the Words expoſed him to a Corporal 


viz. between Puniſhment. 2 Vent. 265. Hill. 2 & 3 W. & M. in C. B. Walden . 
K. James Mitchell. 7 5 

the 2d's De- bb Bp 2 | 
ſertion of the Kingdom, and the Proclaiming of the King and Queen, when to call a Man Papiſ 


would have 4 him to the Danger of the Rabble. S. P. 2 Salk. 696. in pl. 9. —S. P. per 
Holt Ch. J. 6 Mod. 104. 


— 


(E. a) Actions upon the Caſe for Words [Taking falſe 
Oath, or being perjur'd. And Pleadings. | 


Jo.352. pl. * N an Action upon the Caſe, if the Plaintiff declares that he 
2. oo erhibited Articies in B. R. againſt the Defendant for his g000 
v. Wenral', Behaviour, and ſwore the ſaid Articles to be true before Juſtice 
judg d for Whitlock, one of the Juſtices of the ſame Court; and the Oelen 
che Plaintiff. Dant, to the Intent to flander the Plaintiff, ſaid of him that he had 
— Fro E. taken a talſe Oath-againit him before Juſtice Whit lock, (Innuendo the 

41 ſald Dath taken upon the ſatd Articles) tho? it is not averr'd that the 


Qazi 


„* — 


* — , 4 
* 8 


Actions [for Words. ] „ 
Oath was taken of Record, yet the Action lies; for this ſhall be in- Venter: 
tenved, the Articles being erhibtted in Court, and ſworn before a © a4 


+ Tuſfte of the Court. Mich. 10 Car. B. R. between Nolden and 


}anncl, adjudg'd; this being moved in Arreſt of Judgment. | Roms to be 

| ; 5 | C. he 

that this is charging the Plaintiff with Perjury; for it is an Oath taken in a Court of Record. : 
Thou waſt forſworn before my Lord Ch. J. in an Evidence, is actionable. Le. 127. in pl. 173. ſaid 


Arg. + | 
2. If a Man ſays of another, that he hath written a ings Will, To ſay that 


wherein I will prove him falſe, torſworn, and perjur'd in a Will that he —— _ 
made of John Hunt, an Action lies for theſe Words; for it thall be . x. „ 
intended that he meant he was perjur'd in his Dath taken touching C z. chere 
the ſatd Will. Dill. 12 Car. B. R. between Cowley and Clough, per boy no Col- 
Curtam adjudg'd; this being moved tn Arreſt of Judgment. "RIF 


any Cauſe 
there depending, the Words are not actionable; for it may be in common Diſcourſe; per Vaughan Ch. J. 
and Wylde J. Freem, Rep. 55. Mich. 1672 in pl. 50, 


3. Jn an Action upon the Caſe, if the Plaintiff declares that there see (F. a) 
was a Writ of Inquiry of Damages between A. and B. in a Court pl 27-5. © 
ol Canterbury, at the Seſſtons-Youſle there, where he was ſworn to 
ve Evidence of what he knew; and after the Defendant ſatd of 
im, He is a forſworn Rogue in taking an Oath in the Seffions- Houſe, 
Action lies for theſe Words; tho it was objected in Arreſt of Judg- 
ment, that if one [wears falſely before an Inqueſt of Office, thts is not 
within the Statute of 5 Eltz. of Perjury. Mich. 13 Car. between 
Pruer and Moadman, udjudg d. Intrat. Trin. 13 Car. Rot. 546. 
For tho it be admitted that this is not within 5 Eltz. yet they all 
agreed that for ſuch Forlwearing at the Common Law he may be 
| . — therefore if it be out of the Statute, pet Action lies for 
| under. | | 
4. The Plaintiff declar'd there was a Suit between J. and J. 8. which 
was try'd by Niſi Prius, and the Plaintiff was produced and ſworn as a 
Witneſs betore the Judge, and that the Defendant ſpoke theſe Words of 
the Plaintiff to Strangers, viz. I will prove him (meaning the Plaintiff) 
forſworn, (Innuendo before the Judge) and it ſhall coft me 201. but I will 
make his Ears afraid. The Court of B. R. adjudg'd the Words actiona- 
ble, and that Judgment was affirm'd in the Exchequer- Chamber. Cro. 
E. 130. Mich. 41 & 42 Eliz. Ireland v. Goodale. 


„„ 


4 
— 


(F. a) For Words. For what Words the Action lies. 
[Perjur d, and forſeorn, and Pleadings. T reſpelt of 
the Court where.) 5 


1. IF one Man ſays of another, He is a Perjurer; he ſwore once for 
8 =, ans the Ern dr irn hath perjur'd himſelf with J. S. (a 
Orranger) alt Action lies for theſe Words. Mich. 9 Car. in the Ex⸗ 
chequer-Chamber, in a norit of Error adjudg d; and the Judgment 


Niven in B. N. affirm'd e the Mords were ſpoke in Welch 
interpreted to be fo in Egli — — 


$ . | 2. Jt 


406 Actions [for Words.] 
2. If a Man ſays of J. S. I will prove J. S. forſworn, and that 
Men — Juttity, m= I could prove 8 perjur'd if I would, the Action 
daes not lie for the firſt Words, but it lies for the laſt Words; for 
this is a great Slander to have it reputed to be in the Power of any 
Man to prove him perjur'd. Paſch. 5 Jac. B. R. between i: ac; 
and Lovergden, per Curiam. | 
Mo. 365. 3. Ik a Man lays to another, I did not know that Maſter Wood. 
| 2 roofe was your Brother, he hath forſworn himſelf, and I will prove him 
vau — * perjur'd, or elſe Iwill bear his Charges; Action lies for the Words 
S. G ad. tho they were ſpoke conditionally to bear his Charges, if he did ng: 
jadg'd acti- prove him perjur d. Mich. 37 & 38 Eliz. B. Re. Woogroofe's Caſe, 
onable, not- adjudg d. | | | | | 


withſtandin 


the Disjunctive.— rol v. 
the Words are actionable; and that it is as great a Slander as if he had faid directly that he was per- 
jur'd.——S. C cited Poph. 210. Hill. 2 Car. Arg. in Caſe of King v. Merrick. 


Ow. 62. S C.. 4. Tf a Yan ſays of another that he gs pe and he would 
O 


un 7 prove him ſo by 2 Witneſſes, an Action tes ele Words, tho he 


the Judg- does not ſay in What Court he was perjur'd, or hom. Trin. 39 Eltz. 

—_—_ B. B. 30. between Rayner and Grimſton, àdjudg'd. = 
d 1 5 

the: Exchequer-Chamber 


Noy 61. Raynor v. Griviſton, 8. C. accordingly. 


S. P. agreed 5. Tf a Man ſays of another he hath forſworn himſelf, no Action 


— 


per Car. ließ for thele Words. Palch. 4 Elz. B. R. the laſt Cale ad 


in Caſe of judg D. c 
Woodroff w. | | 
Vaughan.——Mo. 365. pl. 498. Mich 36 & 37 Eliz. in Caſe of Woodliffe v. Vaughan, S. P. accord. 
ingly, becauſe it may be intended in Communication; but to ſay that he is perjur'd is actionable, be. 
_ intendable of Record. S. P. reſolved 4 Rep. 15. b. Paſch. 27 Eliz, B. R. Stanhope v. 
Itch. =. ; * | PEA TRL: „„ 
He had proved bimſelf ſorſworn in the King g- Bench; no Action lies. Cro. E. 135. pl. 1. Arg. cites Trin. 
31 Eliz. C. B. Samms v. Cowbolt. 5 
Thou art a forſworn Baily, and wert forſworn this Day; not actionable, becauſe he does not ſhew that 
he was forſworn in any Court. Cro. E. 788. pl. 29. Mich. 42 & 43 Eliz. C. B. Wy ſon v. Fenton. 
Thou art forſworn, and I can prove thee forſworn when I will, were held actionable; and Judgment 
given for the Plaintiff, Bulft 40. Trin. 8 Jac. Smale v. Hammond. ps 
| He is a lying diſſembling Fellow, and a mainſworn and forſworn Fellow ; adjudg'd after divers Motions 
for the Plaintiff, Brownl. 4. Hill. 10 Jac. Morton v. Lzedell. Brownl. 9. S. C. accordingly. 


Tbe Defen- 6. Jf one ſays to another, Thon waſt perjur'd in a Court of Totten- 
cot fad, ham, Action lies; for this ſhall be intended a ſufficient Court to hold 
forſwra Plea. Palch, 40 Eliz. B. R. the which Intratur Mich. 39, 4 
Knave. The Eliz. Rot. 2173. | | | 
Plaintiff | | | | 
ask'd where; he anſwer'd in Il ſton Gurt, (Innuendo a Court-Leet held there.) Adjudg'd aftionabl:. 
Cro. E. 720. pl. 48. Mich. 41 & 42 Eliz. J. B. Marſhal v. Dean. | | | 

Thou wwert forſevorn in Carpenter s- Hall, is not act ionable. Cro. E. 787. 788. pl. 28. Mich, 42 & 4; 
Eliz. C. B. Thaxbie v. Smith. 5 e 


He was f-. . Jf a Man ſays to another, Thou haſt forſworn thy ſelf in Leake- 
ex tbe Court, no Action ſies without thewing what Manner of Court this 1s, 
Gere of z, becaule it cannot be intenved nor known whether this Is ſuch a Court 
no Action that may compel one to ſwear, or not. Mich. 8 Jac. B. between 
lies. 1 Law and Bennet Per Curiam. e Lie aa 
- C20. ah aps £4 | | | | 

E. 135. in Caſe of Brock v. Doughty, as Trin. 28 Eliz. Ferne v. ext; but Gawdy ſaid the Reaſon 
was becauſe it was a baſe- Court, of which B. R. will not take Cognizance. S. C. cited Le. 127 
accordingly, and that Court is not known to B. R. as Judges; and it may be but à great Houſe or Man- 
ſion-houſe called I hitcburch- Curt. S. C. cited Cro. E. 609. pl. 13. in Caſe of Shaw v. Thompſon. 
—Cro. E. 720. pl. 48. Mich. 48 Eliz. in C. B. in the Caſe of Marſhal v. Dean is a Nota, That this Caſe 


of Whitechurch-Court was ſhewn to the Court in Writing; and that the Opinion of the Court ther- 
2 on * Was, 


Cro. E. 429 pl. 32. S. C. by the Name of Woodroff v. Vaughan, adjudg'd that 


4 ES 


«Rr 
3 
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— dc th. At 


A—_— 


i Il lay; and the Defendant gave to the Plaintiff 3 I. and he releaſed his Suit, 
1 N Cro. C. 378. f 4. in Caſe of Robodham v. Venleck, the ſame 
Caſe ic cited as if the Action did not lie: And Cro. J. 199. pl. 14. Mich. 5 Jac. B. R. Skinner v. 
Trobe, the Words were, Thou art forſworn in Collet Court; and did not ſhew that any Action was 
2 nding there, nor that it was a Court of Record; and reſolved that it la not. Cro. 4. 204. pl. 
7. 5 Jac. B. R. Colome's Caſe, S. P. S. P. as to Bell Curt, and with Innuendo that it is a Court 
Baron held at Bell, Action lies; but not otherwiſe. Cro. E. 297. pl. 4. Paſch. 35 Eliz. B. R. Green v. 
Dancy.—S. P cited Hutt. 34. in Caſe of Adams v. Flemming as adjudg'd as to one's being alleg'd 

ur d in Canterbury Court, that no Action lies, becauſe they could not take Notice of any Court in 
Canterbury which has Power to adminiſter an Oath. | 


8. Tf one Man ſays to another, Thou art a forſworn Knave, and 
waſt 4 by 12 Men, and haſt 4 for 2 _ lies; for Fol. 40. | 
| being laid together, it appears that he inrended a Perjury in a Ou. T= 
8 1 Record. Mich. 1 Car, between Gilbertin and Rowe Adjudged, Silber 8 


this being moved in Arreſt of Judgment, the which Jntratur Trin. ng. S. C. 


he whole 


1 Car, | Court a- 


reed the Words actionable, becauſe an Indictment is an Accuſation of Record, it being the King's 

eclaration, and the Voice of the Body of the Country; and the ſaying that he had compounded for 
this, is a Confeſſion of the Matter of the Indictment to be true; for Fatetur facinus qui Judicium fugit. 
And Judgment for the Plaintiff. | 


9. Tfa Man ſays to another, Thou art a forſworn Knave, and I will Cro. E. 60g. 
prove thee torſworn in the Eccleſiaſtical Court, an Action lies for theſe pa $: 2 
Words; for the Eccleſiaſtical Court is a Court known, Palch. ue Plan. 
40 Eliz. B. R. between Hawe and Thompſon adjudged. . 


| „„ A Cour 
well known, And a judicial Court. —2 Roll Rep. 410. Mich. 21 Jac. B. R. Arg. in Caſe of Pole v. 


| Carrel, cites S. C. adjudg'd, becauſe it was Perjury before a Judge. 


In Action for ſaying, T hou haſt taken a falſe Oath in the Conſiſtory Court at Exeter, it was argued that the 
Words (raking a falſe Oath) might intend the Perſon before whom the Oath is ſworn, and that the 
Statute 5 Eliz. extends not to Perjuries in the Spiritual Court, and ſo not puniſhable by the Common 
Law. Sed Curia contra, for as to the firſt the Plaintiff was a Woman, before whom no Oath can be 
taken; and as to the other, tho' it is not puniſhable by the Starute, yer it is a great Defamation, ſo that 
none will credit her, and the Statute does not hinder but it _— be puniſhed in the Star-Chamber, as 
before. And Judgment tor the Plaintiff. Cro. E. 185. pl. 4. Trin. 32 Eliz. B. R. Plaice v. How, —- 


Le 131. pl. 179. S. C. by the Name of Pierce v. How, Wray at firſt held the Words not aftionable ; 


but afterwards chang'd his Opinion, and ſaid that theſe Words ought to be intended Actively and not 
Paſſively; and if fo, the Defendant ought to have pleaded it. Judgment for the Plaintiff. 


10. Action lies for theſe Words, He hath forſworn himſelf before Hob. 283. pl. 
the Council of the Marches of Wales, in the Suit I had againſt him there 361. S. C. 


for bal Hob. Rep. Caſe 360. between Adams and Fleming ud- ine Words | 


judged, tho” it was objected that this Court could not take Notice tvrtwors 


of this Council Cc. himſelf be- 

| | | | fore, the 
Council of the Marches, meaning his Majeſty's Council in the Marches of Wales, in the Suit I had 
againſt him there; and I will ſue him for Perjury there.——Brownl. 13. S. C. according to Hob. and has 
the ſame Objection, that this Court could not take Notice that they had Authority to hold Plea in Mat- 
ters of Record; but ſays nothing as to Judgment being given. And the Margin is, viz, Judgment ar- 
reſted for Uncertainty in the Count, [which ſeems a Miltake.] -— —Hutr. 34. Mich. 16 Jac. S. C. 
according to the Note out of Hobart; and ſays the Court was of Opinion the Action well lies; for the 
Council of the Marches (without Innuendo) is . ſufficient, becauſe there is no other Council of the 
Marches ; and this Court was eſtabliſhed by Statute, and concerned the King, and thereof the udges 


ought to take Notice. And Judgment for the Plaintiff. —2 Roll Rep. 471. Mich. 22 Jac. B. R. the 


ſame Point, Vates's Caſe. 


11. Ik one ſays to another, Thou art a forſworn Man, I will teach See (V. a) 
thee the Price of an Oath, and will ſer thee on the Pillory, Action on pl. 46. S. C. 
the Cale lies for this ſhall be intended ſuch a Forlwearing for „„ 
1 —5 he ought to ſtand in the Pillory, Pill. 41 Eliz. B. B. Per le and 

W : K's teach 


him the 


Price of an Oath, for I will bave bis Ears cv bt, ſeem'd actionable; for tho* not ſaid where he forſwore 
| | himſelf, 


— 


Actions [for Words.) 
himſelf, yet by thi Circumſtance it appears it was in ſuch Place for which it was puniſhable. And 
the Plaintiff paid the Box for the Judgment. Het. 63. Mich. 3 Car. B. R. Williams v. Bickerton. 


ts 1 FT 
408 


8 


o 
a Aid dit. At. ths 


Cro.E.836. 12. If a Man fays of another, He did forl' wear me (Innuendo the 
3 Plaintiff) (out of] 40 1. worth of Tithes in Canterbury Court, hg 
done norap- Action lies for theſe Words; for there are divers Courts in Cancer. 
pear.—— bury, und it is not he wn in what Court, nor before what Judge, nor 


Noy 23. that the judge had Authority tu hold Jlca of Tithes. Palch. 4; 
1 7 — Eltz. B. B. between Bray and Partridge ddjudged. | 


not appear. Noy 37. S. C. but 8 P. does not appear. He is a forſworn Man, and hath taken q 
falſe Oath in his Depoktion at Tiverton, where be waged his Law againſt me. Adjudged for the Plaintiff 
ro. J. 204. pl. 7. Hill. 5 Jac. B. R. Colome's Caſe. | 


You are a forſworn Blade, and you are jorſworn in your Anſeer, That the Land in ſuch a Place was Pur- 
chas'd in my Daughter's Name. Actionable, tho' not alleged that the Cauſe was within the Juriſdiction 
of the Court, where the Anſwer was. And Judgment for the Plaintiff. 2 Show. 33. pl. 25. Paſch. Fi 
Car. 2. B. R Goodwin v. Browne. 


2 Bulſt. 150. 13. If a Man favs of J. S. I had not been caſt in that Action but 
Croford v. for the Oath ot J. S. and he was forſworn; and I marvel that B. would 


ar bag marry his Daughter to ſuch a torſworn Man. In an Action upon the 


clearly per Cale for theſe Mords, ik the laintiff avers that there was an Iiſue be- 


tot. Cur, tween him and A. and that ad Curiam Baronis de Geton ſoca Domini 
Coke . wh 7 tent. apud S. in Comitatu predict, he was produced as a Wit— 

l 5, and ſworn about the Matter of the Illue; and after the Defen- 
have Benefit dant having a Communication about this Iſſue, ſpoke the ſaid Words. 


by an Ac. 20 Action lies upon this Declaration, becauſe it is not alleged tb: 


rion for S. is within the Soke ot Geton; and {0 perhaps the Court was held 
* out of their Juris diction, and alſo becauſe it ts not alleged that he 
ſaying that WAS ſworn about a Matter pertinent to the Iſſue. Mich. I1 Jdc. B. R. 
he was per- between Crawford and Briſe aDJUDKeD, i 

— ** certainly that it was in a Court, and in a Matter pertinent to the Iſſue; and if the Words 
were, that he was forſeworn dando Evidentiam ad Exitum, it is good; and ſo if in a judicial Court for- 
ſworn, it amounts to Perjury ; but if it is no Court, then it is Coram non Judice. | 


3 Bulſt. 150. 14, If a Man (aps of another, He is a forſworn Knave ; for he 
=> — ſwore that the Wood was worth 40 8. when it was dear of 13s. 4 d. 
"> J. No Action lies for thele Words, tho' he avers that there was a Diſcourſe 

Averment between them ot a Matter at the Aſſize, in which the Plaintiff was ſworn 


ſaid, that an as a Witneſs, Becauſe he does not WL, ſay that it was not worth 


Pha greener 40 8. but that it was Dear of 13 8. 4D. efides, it does not pear 
give a [Cauſe that the Defendant intended this at the Aſſiſes. Mill. 13 Fac. B. R. 
of Aftion ; between Stephen Apt horpe and Cockerell adjudged, Ti - 
waat 1s | 
here alleged is only argumentative, and ſo not actionable. To which the Court all agreed, and Judg- | 
ment againft the Plaintiff, Roll Rep. 287. pl. 4. S. C. and Coke ſaid, that the Averment is the In- 
vention and Innuendo of the Plaintiff, and not the Parlance of the Defendant. And Crooke faid, if a 
Buſhel of Wheat be ſold for 10s. yet a Man may ſay, that it is dear at 3 . 4d. And Judgment againſt 


the Plaintiff, The Reporter adds a Quære as to both Points; for he ſays it ſeems they are hard. 
See (I. b) pl. 1. | | | 


See (L b) pl. 15, I one ſays to another, That he was perjured in his Anſwer in 


2.8. the Star-Chamber, an Action upon toe Cale lies. ſch. 40 El. 
N22 rg B. R. between Corbet and Hill adjudged, EN PAIch, 4 


rdingly. / 
Th 27. x( 173. in Caſe of Brooke v. Doughtie, cites Trin. 23 Eliz. Rot. 882. Foſter v. Thorns, 
where the Words were, Thou waſt falſely ee in the Star · Chamber, the Plaintiff had Judgment; for 
it ſhall be intended that the Plaintiff was Defendant or Deponent there; and yet the Words of the De- 


claration do not ſay (in the Court of the Star-Chamber.) S. C. cited Cro. E. 135. pl. 1. in Caſe 
of Brooke v. Nougaty, | 


16. Tf 


Wc 
= 
Bos” 
Wh. 
is 2 


Sultt 


— 


aw. f ere 485% 
" of one ſays to another, Thou waſt forſworn in the Court of Re- Le. wy; pl. 
queſts, an Action Upon the Caſe lies. Between Brooke and Doughty 7 8 
adjudged, cites Hill. 4: Enz. B. R. | 
and with 


B. R. 8 C. 
theſe further Words, viz. And I will make thee ſtand upon a Stage for it. After Verdict for the Plaintiff 
ir was mov'd that it is not ſaid that he was there forſworn as Defendant or Witneſs ; but Wray ſaid, 
that there is a vehement Intendment that his Oath was in the Quality of a Defendant or Deponent, 
which Gawdy granted; and it cannot be intended but a Court of Juſtice, and before the Judges there 
Juridice, and the ſubſequent Words found fo much, viz. I will make thee ſtand upon a Stage for it. 
And Judgment for che Plaintiff. S. C. Cro. Eliz. 135. pl. 1. ſays it was found that he ſpoke- the 
firſt Words only.— Gawdy ſaid the Court of Requeſts is a Court of Record, of which this Court ſhall 
take Conuſance. And afterwards, by Conſent of Wray, Judgment was given for the Plaintiff ; but the 
Damages were abridged. See (V. a) pl. 40. S. C. | 


18. Ik one ſays to another, Thou wert forſworn in the Chancery, = pl. 16. 
au Action upon the Caſe lies; for this is a Court of Record, . 
Jalſch, * 8 Jac. between Ferie and Rock agreed Per Curiam. Pill. 8 Fol. 41. 
Car. B. B. between hne and Batten adjudged, that Action lies for 
theſe Words, Thou wert forſworn upon Record in Chancery, Innuen⸗ 
do a Suit by Bill there, which the Plaintiff recited in his Declara- 
tion, it being moved in Arreſt that it was not a Court of Record. | 

19. Tf one ſays to another, Thou wert forſworn in ſuch a Court, But per Ho- 


which is only a Court Baron, no Action lies, becauſe it is not a Court dar Ch. ). 


of Record. Palch. 8 Jac. in the Exchequer, between Perie and Rock fororn f 


forſworn in 


agreed Per Curiam. a Court Ba- 
: : ; | ron before 
the Steward, it is Perjury. Win. 3 Arg. Thou art a forſevorn Jack in the Court Baron of D. Thou 


haſt forſworn me out of 20 s. Rent, and haſt me on thy Side. Adjudged aCtionable. Cro. E. 342. pl. 10. 
Mick 36 & 37 Eliz. B. R. Baxter v. Shade. e A 


Action for theſe Words, Then art a forſworn Jack in the Court of A. thou didſt ſwear away 20 J. from 


B. and avers that the Court of A. was a Court Baron. And the Plaintiff had Judgment, although ir 


was not ſhewn between what Perſons, or in what Action he was ſworn. Cro. E. 348. pl. 22. Mich. 36 
& 37 Eliz. B. R. Banks v. Stacy. | | 


20. Ik a Man lays of J. S. and another, They are proper Witneſ- Godb. 444- 


ſes, they will ſwear any thing, they have forſworn themſelves in Chan- Pl. 313. 
cery, and the Lord Keeper committed them for it; an Action lies by J. e 45 


allard, 


S. tho' he does not ſay that he was korlworn in the Court of Chan- S. C. adjudg d 


cery ; and tho it map be that this was in an Dffice belonging to the ⸗ccordingly. 
Court; but this ſhall not be intended. Mich. 8 Car. B. B. be⸗ 


tween Jones and Ball adjudged, this Matter being moved in Arreſt of 
Judgment. | 


21. Tf a Man ſays of J. S. be gave 10 l. to B. for forſwearing him- He is a Sub. 


ſelf in Chancery, an Action upon the Cale lies for theſe Words; for it 9 / Ler- 


ſhall be intended a Subornation. Nich. 9 Car. B. B. between ac. 


Ewer and adjudged, this being moved in Arreſt of Judg: kofwic” 
7 but there were other Words allo which were not held ma- on 7 
N | | | | at no Per- 


; 6 2 ſon is al- 
leged to be ſuborn'd ; for Per Cur. it muſt be neceſſarily intended he did ſuborn ſome Perſon to commit 


Perjury, and the Words in themſelves are very flanderous. Cro. E. 308. pl. 13. Mich. 35 & 36 Eli 
B R. Guerdon v. Winterflood. 1 8 * * 


22. Upon an Jflue between two, if A. holds of B. by Fealty and A&tion o, 
ut of Court only, and at the Aſſiſes C. being produce as 8 
Witneſs, takes his Dath that it is held of B. by Fealty and 5 8. , „ 
Rent, and Suit of Court; and ater E. having a Conference ot %% er- 


— — 
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nſwer in {worn in that Action ar the Aſſiſes, Innuendo cc. and I will prove it; 
65 Bal, In- C hall have an Action for theſe Words all this Patter being aj. 
' nuendo a leged in the Declaration, tho" E. does nor allege the Particular ching 
Bill exhi- in which C. was torfworn ; for it is alleged that he ſaid the Words, hay. 
bired there jng a Conference of this Iſſue, and of the Evidence ſo given. Paſch. 11 


by the be. Jac. B. R. between Lane and Gibbons adjuvged. 
ainſt the | | | 
Plaintif, and an Anſwer to that Fill. The Defendant demurr'd, becauſe he alleged not an 
in any Particular. And, without Argument, it was adjudg'd for the Plaintiff, Cro. E. g 
Mich. 44 & 45 Eliz. B. R. V v. Wilkinson. 3 l | 
The Plaintitf was produced as a Witneſs at a Trial at Guild-Hall, and upon his Oath gave Evidence, 
the Defendant ſuper hoc immediate, ſaid, Thou haſt forfeworn thyſelf Innuendo in the ſaid Oath. It was 
adjudg'd that the Action lay upon theſe Circumſtances. Cro. E. 293. pl. 6. Hill. 35 Eliz. B. R. Ned. 
ham v. Corſellis. FE” : 


y Perju 
O7. pl. 10 


Mo. 86; pl. 23. Ik one ſays to a Jury Man, Thou art a common Juryman, 
1226. Paſch. and haſt * ſeen the Overthrow of 100 Men by thy falſe and ſubtle 


7 ay . Means; att Action lies; for theie Words (ſubtle and falſe Means) ſhall 
bur the be intended of a common Juror, and this touches him in the Point 
Word (cen) Of his Oath. Palch. 17 Jac, B. R. Peter s Cale adjudg' d. 


here, is * 
(been) there, as it ſeems it ſhould be. Adjudg'd the Action well lies, with Averment that he had been 
ſworn in . of Life and Death. —— —S. C. cited Godb. 242. pl. 336. in Brook's Caſe by Warbur. 
ton J. as Hill. 6 Jac. but there the Words are (haſt been the Death of 100 Men &c.) and that tho' the 
Words in themſelves are not actionable, yet being ſpoke maliciouſly, will bear an Action. 8. C. 
cited Het 173. Trin. 5 Car. C. B. in Caſe of H itcham v. Caſon, as Hill. 6 Jac. C. B. Lonſman v. Peck, 
and the Words there agree with Godb. . HE 


Cro. C. 283. 24. If A. be charged at a Seſſions of the Peace for divers Treſpal 

. 35 ſes done to J. S. and [thereupon] J. M. a Conſtable, is produced 
Cordero to teſtify his Knowledge in the Matter, and he is ſworn, and there 
S. C. but be- Upon gives his Teſtimony ; aud upon this A. ſays (having Reference 
cauſe the £0 the ſald Dath) chat he is forſworn; tho this Evidence Wag not 
Words in given upon any Iſſue ſo that it map be Perjury within the Statute, 
tion were vet if he was forſworn in ſuch a Court of Record, this was an 0“ 
general, and fence at the Common Law, and theretore the Action lies. Mich. 8 Car, 
not that he B. B. between Du ke and Corderoy ; ADJUDReD in a Writ of Error 


was forſworn upon a judgment in Bank, and the Judgment affirm'd accordingly, 
in anyCourt, Inttatur Bich. 7 Car. Rot. 284. 


ſon of his | 


Oath taken at the Seffions it was objected that the Count was ill. And the Court held, that if there be 
any Doubt, it is upon the Declaration, which is uncettain, by not ſhewing that the Words intended a 
falſe Oath in, a Court of Record. But the Defendant having juſtified, and ſhew'd that the Oath was 
made in the open Seſſions, and that it was falſe, the Court held that this Confeſhon clears the Queſtion 
whereof he intended to ſpeak ; and ſo Judgment given in C. B. was affirm'd, — Jo. 307. pl. 19. S. C 
the Uncertainty in the 8 was made good by the Plea in Bar; and Judgment affirm'd —— — 
See All. 7. Mich. 22 Car. B. R Osborn v. Brooke S. P. I bid. cites the Caſe of Duke v. Corderoy 
by the Name of Tuke v. Condie. RY mo 


Sce(F.b) 25. In an Action upon the Caſe by A. againſt B. for Words, if the 
LIES 2 0 Plaintiff declares that one Chriſtmas preterr'd a Bill in Chancery d. 
pl. 3. Sir Aich. Nainft him cc. (ſhewing the Effect of the Bill) and that he made a 
Snowde's true Anſwer thereto upou his Dath there, according to the Courſe of 
Caſe S. C. the Court, and that after there being a Diſcourſe between one D. and 
aqueg's e the Plaintift at Da, touching certain Matters between them, the ſaid 
See (V. 5 B. — $i . came 0 the ſame Pink ran A. ſaid to * 

| WHIT F NO longer Wit Ou, NOW YOUT 2 avit-Men are come; | 
which B. the Defendant fad of he Plaintiff he need not to ſay fo, for 
* he was abſolutely forſworn in his Anſwer to Chriſtmas's Bill (Innu- 


endo 


2 
* Fol. 42. 
— > DP, 


. 
- 
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o the ſaid Bill and Anſwer) tho* he does not ſay that he was for- pl. 45. 
ren 0 a Point material, pet it is a Slander ; and tho' there was Michal v. 


OWN, —— 


- not any Diſcourſe of this Suit, yet there ſhall not be intended any f So +, 

bother Suit, nor any Suit in any Court, by Reaſon whereof the AC- in Truch 
tion would not lie, without ſhewing of it by the Oefendant. Mich. chere was no 
9 Car. B. R. between Sr Richard Srrode and Strode Allen, Adjudged; ſuch Suit, as 


a where the 
this being moved in Arreſt. Plaintiff de- 
i clared that 
the Husband being ſued in the Sheriff 's Court, and the Plaintiff produced as a Witneſs againſt him, a Ver- 
dict paſſed againſt him at the Trial, the Wife, having a Colloquium of that Trial, ſaid of and to the 
Plaintiff, Thou art a for/aworn raſcally Fell:a, and I will prove thou tookeſt a falſe Oath againſt my Husband 
1 and me to Day; after a Verdict for the Plaintiff, it was objected that the Words were not actionable, be- 
| 7 cauſe it doth not appear that it was in a Court of Record, becauſe the Words relate to a Suit in which 
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the Wife was not a Party; But adjudg'd, that with ſuch an Inducement of a Colloquium the Words are 
actionable. Hardr. 151. Paſch. 1659. in the Exchequer, Brumrigg v. Hanger & VU". 


— — 2 EY Co = l 


- 26. Tf a Man ſays of J. S. He hath forſworn himſelf in a Court of Cro. C. 50g. 
Accord; Ackian lies tor J. S. tho he does not exprels in what Court v1 . Cen 
AS Je intends. Mich. 14 Car, B. K. Hoskins and Chele, adjudg'd per 8. C. the 
Curiam, in a Writ of Error upon a Judgment in B. where it was Words were 
adjudg dee contra; and this Judgment now reverſed per Curiam, Thou ar: 


| forſworn i 
Intratur. Dill. 13 Car. Rot. 696. s _ 4 


Record, and that I will prove. Is was held that it ſhall be taken he ſpoke theſe Words maliciouſly, ac- 
cuſing him of Perjury, and for a falſe Oath taken judicially upon judicial Proceedings (and not in ordi 
nary Diſcouſe, as had been argued) in a Court of Record, and that it ſhall be underſtood according to 
the common Speech and uſual Intendment. And Judgment was reverſed. - | 

M. forſuvre bimſelf in every thing that he ſwore in this Cauſe; (diſcourſing of a Trial at Guildhall, in 
which the Plaintift was a Witneſs.) The Plaintiff averr'd, he ſwore nothing but what was pertinent to 
the Iſſue. Reſolv'd by Wyld and Archer, that the Actien lies, it appearing by the Words to be in a 
Court of Record. Freem. Rep. 17. pl. 17. Mich. 1671. C. B. Myan v. Okey. n 
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21. Ik one Man ſays to another, that he was forſworn in a Court of See CE. a) pl. 
Record (in ſuch Matter and Manner as is not within the Statuteof3- © 
4 Eltz. of Perjury) yet becauſe he may be indicted for this at Com- 
mon Law, an Action upon the Caſe lies, tho it was urged that it 
was not Perjury within the Statute of 5 Eltz. the Oath being made 
upon a Writ of Inquiry of Damages of which the Court gave no O⸗ 
pinton, but that the Action lay, admitting that it is not within the 
Statute. Mich, 13 Car. B. B. between Pruer and Meadman, Ad- 
nz rhes being moved in Arreſt of Judgment. Intratur, Erin. 
13 : + 546. 
28. If one ſays of another, Thou art forfworn, and didf take a falſe Mar. 7. pl. 
Oath at the Aſſiſes at Heretord againſt J. S. no Action lies for theſe eim“ 


Words without an Averment that this was at a Trial, or before the wg 7 


Court or Jury ; for it might be at the Aſſizes in a private Houſe, or will lie wich 
other Place. Iaſch. 15 Car, B. R. between Prichard and Smith, Averment 
adjndged per Curiam in a writ of Error upon a Judgment in Lud- mr he ws | 
low; and the iff Judgment reverſed for this Cauſe. Intratur, cus, other. 
Paſch. 14 Car. Rot, 179. + wiſe not. — 
5 8 Hee is falfely 
ſerſworn before the Fuſtices of Aſſiſe between A. and B. Adjudg'd actionable. Het, 119. Mich. 4 Car. C. B. 
Keene v. Cox.— But where an Action was brought for Words, and the Plaintiff declared, that the 
Defendant m_ indicted of a forcible Entry at the Seſſions, and the Plaintiff produced as a Witneſs for 
the King, and ſwore nothing but was true ; the Defendant after Diſcourſe of the ſaid Oath, faid He 
zook a falſe Oath againſt me at the Seſſions, Innuendo the ſaid Oath &c. It was moved that the Defendant 
might mean an extrajudigial Oath, and cited the Caſe of Pritchard, where it was adjudg'd that no Ac- 
tion lay; Sed non Allocatur ; for in that Caſe no Colloquium was laid, which is alleged in this Caſe 
and ſhews to what the Words ſpoke did relate. Vent. 195. Paſch 24 Car. 2. B. R. Wood v Coat. f 
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All. 3. S C. 29. Jf one Man ſays of J. S. he is forſworn, and his Oath is u 


5 Record, an Action lies; for this is as much as if he had laid that his 


8 81 his 
Thou % Oäth is upon Record, and he ts tortworn ; tor the J>erjury ts not ot 
ferſworn thy Record, but his Dath only, and ſo he intended that he was forſworn 
elf at Len- in the Matter which he ſwore of Record, Mich. 22 Car, B. R. be: 
dons ge. tween Osborn and Brookes, per Curiam, Intratur, Trin. 22 Car, 
pears upon Rot. 767. 25 
Record ; it x | | 3 , 
was ruled upon Demurrer, that Action lies. Cro. E. 583. pl. 9, Mich 39 & 40 Eliz. B. R. Harriſon', 
. Caſe. — In Action, the Plaintiſt declared that a Communication being of him, the Defendant ſaid 
That perjured Knave (Innuendo the Plaintiff) ſtands perjur'd on Record at Guild-Hall, London, and I will 
prove it. And at another Time, he ſaid to the Plaintiff himſelf, Thou art a perjured Knave, and andeft 
perjured on Record, for denying thy own Hand, and I will prove it. After Verdict for the Plaintiff, it wa 
moved that it is not ſhewn in what Court the Plaintiff was perjured, there being 2 Courts there, one 
. whereof is a Court of Record, and the other not. But the Court held clearly, that it muſt neceſſarily be 

intended to be in a Court of Record, it being Oppoſitum in Objecto, to ſay he ſtands perjured upon Re. 
cord, if it was not in a Court of Record; and Judgment for the Plaintiff, 3 Bulſt. 283. Hill. 14 Jac, 
Mefflyne v. Farnedev. : 5 45 

The Plaintiff appear'd before a Juſtice of Peace to give Evidence againſt another, and the Defendant 

to weaken his Teſtimony, ſpoke theſe Words, Thou haſt been a contentious Man theſe 30 Years, and 3 
Breeder of Strife, and haſt taken a falſe Oath againſt ” Brother and Siſter in a Matter of Incontinency, and 
baſt taken 20 5. for it, and I will ſhew it on Record. It was moved that it was not ſaid, that he was per- 
jured in any Court of Record, but that he will ſhew it of Record. But adjudg'd actionable; the Speak. 
ing being laid to be falſo & Malitioſe. Style 335. Trin. 1652. B. R. Heard v. Read. | 


Treu arr # 30. Upon a Diſcourſe between A. and B. of a Suit in a Hundred 
3 Court, in which A. was produced as a Witneſs, and ſworn, if B. 
and that 1 layps to A. Thou art a perjured Rogue, Actton lies; for a Perjury in 
ill p; A Hundred Court, is within the expreſs Words of the Statute of; 
for thou for- Eliz. D. 1653. between S4ints2ury and Alborne, ADJUDREeD per Cu: 
7 nam; this being moved in Arreſt of Judgment. Jntratur, Trin 
I , | | 
Elan 2 The Plaintiff had a Verdict; but becauſe it was not ſhewn that any Action was de- 


pending in the Hundred Court, between P. R. and any other in which the Plaintiff was aWimnef, which 1 


might have induced the Word (forſworn) to be equivalent to the Word (perjured.) It was adjudg' 
againſt the Plaintiff, Yelv. 27. Mich. 44 & 45 Eliz. B. R. Gore v. Morton. Cro. E. 905. pl. 11, 
S. C. with an (Innuendo Stiverton Hundred Court ; ) but becauſe it did not appear that it was any Court 


of Record, nor any Court whereof the Juſtices here ſhould take Conuſance, the Action does not 
lie. | 9 1 | 


31. You have procured a perjured Man to ſeek my Blood. Cro, E. 342. in 


pl. x1. cited to have been ruled in Haſtings's Caſe, Paſch. 32 Eliz. not 


to be actionable ; but Fenner ſaid the Caſe was not adjudg'd, but ended 
by Arbitrement. 


3 Le. 1. 3. will prove F. to be à perjured Knave; All the Court held the 


pl. 203. Hill. Words aftionable. Cro. E. 222. pl. 1. Paſch. 33 Eliz. B. R. Fermor v. 
29 Eliz. C. B. r 
8. C. accord. Dorrington. 


ingly. 33. He is forſworn and perj ured in ſwearing at C. B. Bar, upon the Deeds 
which he then had in his Hand, is actionable; and the Words ſhall not 
be conftrued of his, forſworn upon the Deed ; for the vulgar Senſe is, 


that Men do not uſe to ſwear but upon a Book. Ow, 13. Hill. 35 Elis. 
B. R. Carter's Caſe. 1 | 


Noy. 34. S.C. 34. Thou art a forſworn Man ; for thou wert raves in the Leet; Action 
2 A4 — lies, becauſe a Leet is a Court of Record. Per tot. Cur. Mo. 404. pl. 
the . 8 


— ro. E 339. Paſch 37 Eliz. Wild v. Copeman. 


2. pl. 9. | 
. SC. all the Juſtices held that Action lay for theſe Words. S. C. cited Cro. E. 521. in pl. 48. — 


So for ſaying, Thou art a perjured Knave, for thou didft ſwear this Day at the Leet, that I baked Bread 
in my Houſe, whereas I did not. It was objected that Perjury cannot be in a Leet, whereof the Law takes 
any { Pare bur per tot. Cur. the Words are actionable; for tho' it be not Perjury puniſhable by 5 Elis 
yet it is Diſcredit, for which Action lies; And adjudg'd for the Plaintiff. 
41 & 42 Eliz. B. R. Spencer v. Shory. 


35. Thou 


ro. E. 709. pl. 32. Mich. 
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35. Thou art a forſworn Fellow ; for by thy falſe Oath, thou baſt han 4 8. C cited 
as 20 a Man as thy ſelf, is actionablé ; Per tot. Cut. For . 

Words it cannot be intended but to be a falſe Oath, judicially taken in 34, in pl 
Evidence againſt a Priſoner. Cro. E. 572. pl. 13. Trin. 39 Eliz. C. B. 7 5 


Bate v. Rook wood. falſe for- 


| : | ſworn Knave, 
for thon didſt take a falſe Oath before a Fudge of Aſſiſe, io hang a Man. Adjudg'd for the Plaintiff. Brown]. 
Anon. - 


OD ————. 1 


* n 


15- 


36. Thou haſt forſworn thyſelf at London, and there it appeareth upon Re- 
cord. Ruled actionable on Demurrer. Cro. E. 583. pl. 9. Mich. 39 & 
40 Eliz. B. R. Harriſon's Caſe. | 

3. You did moſt perjuredly preſent me at ſuch a Viſitation before ſuch an 
Ordinary, not actionable ; tor per tor. Cur. it appears not that he was 
ſworn, nor what he ſwore, ſo as he might commit Perjury, nor that ir 
was in any judicial bv” 2. Judgment for the Defendant. Cro. J. 

120. pl. 1. Trin. 4 Jac. B. R. Sill v. Heath. 

38. Thou art a perjur'd Fellow; thou hadſt 101. to take a falſe Oath, and 
therefore thou art a forſworn Fellow, Fenner and Williams held the Words 
actionable, but Yelverton e contra. Bulſt. 69. Mich. 8 Jac. Anon. 

39. The Difference is, if one calls another a perjur' d Man theſe Words 
are actionable, and it ſhall be intended in a Court of Fuſtice, and to have 
a neceſſary Reference to it; but for the Words for/worn Fellow no Action 
lies; but if theſe had a Reference to a Fudicial Court, they are then held 
to be actionable; and this is the General Difference in Law touching 
oy and the like Words. Arg. 2 Bulſt. 150. Mich. 11 Jac. Croford v. 

Bliſſe. 

40. He is forſworn in C. B. is actionable; per Hobart Ch. J. Hutt. 34. S. P. Arg. 

Mich. 15 Jac. Hutt. 44. 


| ' accordingly ; 
but ſays that to ſay He hath forſworn himſelf at the Bar, (Innuendo the Bar of C. B.) will not ary 0 | 
ut if one ſays He was forſworn at the C. B. Bar, it is actionable; for it ſhall be in- 


an Action. 
tended that it was upon Examination in the Execution of Juſtice. Arg. Win. 3. Paſch. 19 Jac. 


41. You have cauſed this Boy to perjure himſelf. Adjudg'd for the Plain- 
rift, Brownl. 2. Bridges v. Playdell. 


42. K. is a falſe forſworn Knave, and took a ſage Oath againft me at à Hutt 44. SC. 


Commiſſion at NV. is not actionable; for per Hobart, the Words are alto- but nothing 


gether uncertain ; for it does not appear what Authority the Commiſſio- 2ppears to 


ners had, nor in what manner he was forſworn. Win. 2. Paſch, 19 Jac. , = by 
King v. Bowen. | | 8 
43. Caſe &c. for theſe Words, She is a forſworn Whore, and a perjur'd 
Whore, and forſwore herſelf at Waterman's Hall, concerning the Servant of 
. S. It was moved in Arreſt of Judgment, that the Words are not 
actionable, becauſe the Charge is principally for Forſwearing ; but the 
Ch. B. ſaid that the Words (perjur'd W hore) are in a diſtinct Clauſe by 
themſelves, without Reference to or Dependance on the reſt ; and Judg- 
ment was given for the Plaintiff, Hard. 7. Trin, 1655. in the Exche- 
quer. Wales v. Norton. 1 
44. The Plaintiff declares of a Diſcourſe of a Will, for proving 
whereof the Plaintiff was ſworn, and the Defendant ſaid of him, I 
ſwearing the Oath that Hartwell took in the Buſineſs, he did ſwear a falſe 
Oath, Per Cur. the Words are actionable, by reaſon of the Colloquium. 
Freem. Rep. 55. pl. jo. Mich. 1672. Hartwell v. Cole. 
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a - Actions [for Words. ] ne 


(G. a) General Words. 


See (R. a) 1. I Fa an ſays to another char he is a Thief, an Action upon the 
© Cale lies. Mich. 4 Jac, B. R. between Minors and Liford, 
1 adzudg'd, 14 Car. B. R. between t Coke and Brampton, ddjudg d in 
8. C. accord- A Writ of Error out of Ludlow. Intratur Palch. 14 Car. Rot, 


ingly. 424. The Words were Thou art a forſworn Whore-Thief. 

— T hief ge- | | 

nerally, ."_ ſaying of what Nature ſpecially, will bear an Action; per Wray Ch. J. but Gawdy]. 

e contra, Ow, 47. in Caſe of Mcfle v. Read. | | | 
Action will lie for calling. one Thief or Traytor generally; per Bromley, Portman, Brooke, and Stam. 

ford clearly; for he may be damag'd as much by thoſe general Words, as if they had been ſpoken ſpe. 

cially ; but Brooke ſaid that in ancient Time it was taken otherwiſe, but the Law now is taken as 

before, and this is the better Law. Dal. 17. pl. 7. 1 & 2 P. & M. Anon. The Reporter ſays Vide — 

Br. Action ſur le Caſe, pl. 2. S. P. cites 27 H. 8. 14. by Fitzherbert and Shelly clearly. 8. P. a 

to the Word (Thief,) and adjudg'd for the Plaintiff, 2 Bulft. 13 4. Mich. 11 Jac. Baily v. Maynard — 


S. P. Cro. E. 563. pl. 23. Paſch. 39 Eliz. C. B.—8. P. Noy 55. in Caſe of Elwin v. Moore. 


2. Ik there be a Dilcourſe of the Wie of J. S. and then one ſays 
Who would fay this of me bur J. S.'s Wife, who is a Whore and a 


Thief, an Action upon the Caſe lies, without ſhewing what Words 
were fatd; for this is not material. Trin. 15 Jac. B. K. between 

Griffith and Fohn/on, udjudg' d. W 
RAL 3. If one ſays to another, I charge you with Felony, an Action 
Fol. 43. upon the Cale lies. ich. 5 Jac. B. B. between Bacy and Chill, 
ny Ping adjudg d. Mich. 8 Car. B. G. between + Smith and Hodgskins, ad; 
8. C. Accofd- judg'd per Curiam upon a Demurrer, Intratur Palch. 8 Car, 
ingly, by Rot. 104. and then a Caſe was cited to have been Mich. 2 Car, 


the _ of hetween + King and Merrick, B. R. an Action brought for theſe 


C11 Words, I charge you with Felony, and I charge you Conſtable to a 
+ Jo. 302. Prehend and lay hold of him; and it was adjudg'd that the Action 
ples C did not lie; but the Court now dented it. | 

the Name | 
of Smith v. Hogſhead; and the Words were, I charge the Plaintiff with flat Felony, and held action- 
able. Cro. C. 276. pl. 15. 8 C. and tho' the Defendant pleaded that the Plainriff aſſaulted him on 
the Highway near Highgate, and beat him, whereof he complain'd to the Conftable, who refuſed to 
attach him unleſs Defendant would ſay that he charg'd him with Felony, which occaſion d his ſ aking 
the ſaid Words, yet it was held that the Action lies; for it is a malitious Scandal to charge him with 
Felony, and he ſhews not what Felony was committed; and Judgment for the Plaintiff, Niſi. 

+ Lat. 175. Robert King's Caſe, ſeems to be S C. The Words were, I charge you King with Felony, 
and you Conſtable (Innuendo one N. a Merchant of a'Vill of Norfolk) 0 take him; and Judgment was 

iven for the Defendant. — S. C. cired Arg. Cro. C. 277. in Caſe of Smith v. Hodgeskins, as ad- 

judg'd in B. R. Mich. 2 Car in Caſe of King v. Mellor, that the Words were not actionable, and 
ſhew'd a Copy of the Record; but Jones ſaid he was Judge at that Time in this Court, and did not 
remember any ſuch Caſe ; but if it were adjudg'd, it was becauſe the Words were not laid to be ſpoke 
of the Plainriff. Poph. 210. King v. Merrick, S. C. and Judgment Quod querens nil capiat & 
In the Caſe in Lat. and Poph. Jones is mention'd as one of the Judges in Court.] | 

The Words, viz. I charge thee with Felony, will not bear an Action, unleſs they are ſpoke before a 


Officer, or that he is carried before a Conſtable c. Agreed by Doderidge, Haughton, and Chamberlaine 


2 Roll Rep. 343. Trin. 21 Jac. B. R. in Caſe of Wheeler v. Appleton. 

Caſe, for ſaying to a Conſtable of the Plaintiff, Take him, and carry him away ; for I lay gr Felony to 
bim; and for ſaying to the Plaintiff himſelf, Ii make you hold up your Hand at the Bar; held clearly 
actionable, and Judgment, Niſi. Sty. 23 5. Mich. 1650. B. R. Paine v. Preſtney. — S. P. per Ley 
Ch. J. but if they were ſpoke privately to a Man, no Action lies for them or in a Curt which hath Conuſance 
of ſuch Pleas, then the Action will lie; for the Party, by reaſon of ſuch Words, may come into 
Trouble; but charging one with flat Felony, and charging the Conſtable with him, is not actionable, 
becauſe it is in the ordinary Courſe of Juſtice. Godb. 340. Trin. 21 Jac. B. R. in pl. 434. 


Con 4. Jf one Man ſays to another, Thou deſerveſt to be hang'd, 10 
—— Action lies for theſe Words. Trin. 4 Jac B. R. between Hale and 


Molton, 
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Tables, avjude'd; for this only exprefles his Opinion and Judgment 4 cxra- 


— 


vagant to 
of him. | | 1 an 
Action upon, It not be ing ſhewn what Act was done to deſerve hanging Yelv. go. Heake v. Moul- 


ton, S. S. C. cited 2 Mod. 163. in Caſe of Townſend v. Hughes, Hill. 28 & 29 Car. 2. C. B. by 
Atkins ]. as not actionable, becauſe it was only his Opinion. S. C. cited Arg. but Page and Pro- 
byn J. ſaid that they believed it never was determin'd, that to ſay of a Man that He deſerved to be hang d 
for robbing on the Highway, would be actionable. 5 

H. avill come home again, if he eſcapes the Gallows; for he hath deſerved to be bang d; adjudg'd not 
actionable; for they are too general, becauſe the ountry People may intend he deſerved hanging, tho 
he never committed any Felony. Cro. E. 470. (bis) pl. 30. Paſch. 39 Eliz. B. R. Halland v. 
Mabbs. | 


up 


5. Ik a Man ſays to J. S. Thou art a ſcurvy bad Fellow, and haſt If you bad 
done that [for which] thou deſerveſt to be hang'd, no Action lies. % your De- 
Mich. 11 Car. B. R. between L. er and At binſon, adjudg'd per Cur, % g 
in Arreſt of Judgment, after a Verdict tor the Plaintiff, before now ; 

adjudg'd ac- 
tionable ; for it ſhall be intended that he committed an Offence, for which the Penalty of th Was 
due to him. Cro. E. 62. pl. 4. Mich. 29 & 30 Eliz. B. R. Donne's Caſe. Ibid. Wray ſaid that 
where A. wrote the Name of B. upon a Wall, and drew a Gallows upon the Wall, and wrote further 
that if this Man had his Deſerts he jrould have been hang d on theſe Gallows, and adjudg'd actionable. 


— 


— 


6. It one Man ſays to another, You are no true Subject to the King, Yelv. 104. 
no Action lies for theſe Words, becauſe they are too general; for 1 
perhaps it may be, becauſe he had not patd his SUublidies, Mich. action does 
5 Jac. B. R. between Smith and Turner, udjudg d. ee 

| if it had a 
pear'd by the Declaration, that the Words had been ſpoke upon any Diſcourſe of the Loyalty of the 
Plaintiff, then the Opinion was otherwiſe. Cro. J. 202. pl. 1. S. C. and adds, and that I vill prove; 
adjudg'd for the Defendant ; for it may be intended that he was no true Subject, having been falſe in 
ſome Office, or being Accountant had not made a true Account, and being laid barely without Circum - 
ſtances, the Action lies not; and fo the Court diſtinguiſh'd it from the Caſe of * Sir W. Walgrave v. 
Apas. | | ; 
hou art an untrue Man to the Queen, is not aCtionable if ſpoke of an ordinary Subject; but if ſpoke 
ol one of the Privy Council, are actionable; per Wray Ch. J. Le. 336, Trin. 32 Eliz. B. R. in 

pl. 469. | | 
"METS, DB) Þ. 1. 5. 


7. Tf one Man ſays to another, Thou art a Rogue, and an arrant S. P. but no 
Rogue, and I will prove thee to be a Rogue, no Acton lies. Mich. 1 
| ine | rownl. 9. 
41 CT 42 Eliz. B. R. adzudg D. Paſch. 12 

i Jac. White- 

pain v. Coke. The ſaying to a Man that he is a Villain, or a Rogue, or a Varlet, or the like, will 


not maintain an Action; for they are uſual Words of Choler and Paſhon. 5 Rep. 15. b. in the Caſe 
of Stanhope v. Blith, per Cur, Paſch. 27 Eliz. B. R. 


8, Ik a Man ſays to another, You Rogue, you are a traitorly Rogue, Sty. 49. 
you cheated your Father of all that ever he had; you are a branded 5 v. 
Rogue, and hath held up your Hand at the Bar; you deſerved Hanging, 1 
and you ſhall be hanged, an Action lies; tor it appears that he in⸗ juaged for 
tended that he was branded according to the Statute [ 1 Jac. cap. J.] tbe Flain- 
Mich. 23 Car. B. R. between 44eake and Cubit adjudged, this being itt 


moved in Arreſt of Judgment. ere 


1 | bit, S. C. 
there was a Verdict; for ail the Words, except (Traitorly Rogue.) So the Queſtion w-as, whether 
(Branded Rogue) would maintain an Action; for it was clear that none of the other would, becauſe, as 
was inſiſted, the moſt that they import is, if he has been branded for a Rogue by 1 Jac. cap. 7. then 
his Puniſhment is paſt; and ſo the Words not act ionable, becauſe they can be no amage to him, But 
adjudged for the Plaintiff, becauſe, by thar Sratute, if a branded Rogue wanders again, it is Felony, and 
ſo the Words put him in a nearer Degree of Felony than he would be otherwiſe. CEE 


9. If one lays to another, Thou art a Rogue, a Run-away Rogue, and Sty. 220. 
didſt run away from Oxford, and chou art a Rogue of Record at Oxtord, Elfy v. 
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Mawdir, Attion lies for theſe Words; for he cannot be a Rogue of Record, if 
s. C. the ye be not convicted thereof upon Record, according to the Statute, 
cid trat Trin. 1650. between e and Mawdir Per Cutiam, this being 
they were moved in Arreſt of Judgment. Intratur Paſch. 1650. Rot, 409. 

—_— 4 Tbid. 221. adjornatur—Thou art a Rozue and a Vagabond. All the 
theſe Words not actionable. Cro. E. 843. pl. 23. Trin. 43 Eliz. C. B.. Robinſon v. Meller. 


> ell 6. 


Actions [for- Words.] 1 


ak, 


Court held 


D. 55. #. pl. 10. There is a Neft of Thieves at Rippon, and Sir F. B. is the Maſter of 
21. Mich. them, and he is a Thief himſelf. Adjudged tor the Plaintiff. Dal. 9. pl. 
6 E. 6. 7. Mich. J E. 6. B. R. Bridges's Caſe. | 


Burgis alias | 
Bruges v. LI 

Warenford, S. C. adjudged ac cordingly.———He keeps a Company of Thieves at bis Mill, and I will yy 
grind my Griſt there as long as they are. Adjudged not actionable. D. 75. a. Marg. pl. 21. cites Paſch. 
5 Jac. B. R. Sir Wm. Wray's Caſe. 


Oo 


3 


8. P. by 11. He is a Murderer is actionable. Mo. 29. in pl. 92. Trin. 3 Eliz. 

Dyer and Anon. fl 

Walſh ; for | : 

there are ſome Words which cannot be qualified, as Murderer, Thief, Extortioner, Falſe Knave ; and 
- jn ſuch Caſe an Action will lie. But contrary where ſuch Words are ſpoken ia a jeſting Way. Ov. 3z. 

Trin.) Eliz. Winter v. Barnham. | | | 


Common at Common Law, but only the Spiritual Law. Mo. 29. pl. 92. Trin, 3 


Law cannot Eliz. Anon. 
diſcuſs what * | | 


ſhall be ſaid | ; : | 
Adultery. Br. Action ſur le Caſe, pl. 2. cites 27 H. 8. 14. by Fitzherbert and Shelly Clearly. 


Vas the 12. He is an Adulterer is not actionable, becauſe it is not puniſhable 


And. 12. pl. 13. He is a falſe Knave, and worthy to ſtand upon the Pillory. The De- 


[ | 2 fendant juſtified, becauſe the Plaintiff by his Attorney ſwore falſely that 


| Bendl. 155. his Debt was a true Debt, and ſo cauſed 10 l. due to the Defendant to he 
| pl. 216. S. C. attach*d according to the Cuſtom of the City of London; and after, up- 


accordingly, on Iſſue joined between the Plaintiff and Defendant upon Nil 8 
Pleading „ was found for the Detendanr; and thereupon the Defendant ſays he ſpoke 


Dantſley's thoſe Words. And the Juſtification was held good. Mo. 77. pl. 210. 
\ Caſe, cited Mich. 8 & 9 Eliz. Lucas v. Cotton. „ 
Het. 63. | | | 
ſeems 5 be S. C. But Cro. E. 3 1. in pl. 6. Trin. 26 Eliz. B. R. The Court conceived that ſaying, 
Thou art a Knave, and a Pillory Knave, are not actionable. Thou art el Knave in all England. 
Dal. 89. in pl. 5. 15 Eliz cited by Catlin as adjudg'd not actionable, in the Caſe of Vale v. Boſtock. 
Thou art a Knave, and a Pillory Knave; remember thou ſhouldſt have been ſet on the Pillory. Adjudged 
for the Plaintiff, tho not ſaid he was fer on the Pillory, Cro. E 11. pl. 7. Mich. 24 & 25 Eliz. C. B. 
Browne v, Dawks. : 5 
Thou art a Knave, and a cheating Knave; not act ionable, unleſs he ſhews that he was of ſuch a Trade, 
and that he has ſpecial Loſs by the Words. Sid. 48. pl. 8. Mich. 13 Car. 2. B. R. Welden v. Johnſon. 
He is a cheating Knave, he bas cheated me with Braſs-money. Reſolved that to call a Tradeſman 1 
Cheat, an Action will lie, if he ſpeaks of his Profeſhon ; bur to ſpeak it generally it will not, And ad- 
judged for the Plaintiff, who was a Broker, and the Words ſpoke of his Profeſſion. Raym. 62. Mich 
14 Car. 2. B. R. Davies v. Jones. Keb. 393. pl. 107. S. C. adjudged for the Plaintiff, Niſi. 


14. Thou waſt the Cauſe that F. S. did hang himſelf, and that R. NM. did 
cut his own Throat, and thou beginneſt with no Man but thou undoeft him. 
Not actionable. Dal. 89. pl. 5. 15 Eliz. Anon. 

15. If thou hadft Fuftice thou hadft flood on the Pillory. Le. 127. in pl. 


13. Arg. cites it as adjudged not actionable, in the Caſe of Rylie v. 
. Trowgrood. 


16. A. is a Thief, and B. his Partaker. The whole Court held the 
Words not actionable, becauſe too general; for it may be that the Plain. 
| | ; 


CESSES 


23 
2 
5 
e * 
4 
. 
. 
£ 
©. 
I 
\ 13 
4 
* 
9 
by 
* 
4 
L 
t 
k 
* 
| 
q 


Actions [for Words. 417 


88 


tiff is his Partaker in other Matters; but if the Words had been, that B. 
knowing A. to be a Thief, was his Partaker, rhere the Action would have 
lain. Judgment was given againſt che Plaintiff. 4 Le. 24. pl. 74. Paſch. 
26 Eliz. Bluer v. Cooks. | 

1. To ſay he is a Rogue, or a Varlet, or the like, ſuch Words are not 
actionable. 4 Rep. 15. b. Per Curiam in pl. 4. Paſch. 27 Eliz. 

18. He hath but one Manor, and that he got by Swearing and Forſwear- S. C cited; 
ing, is not actionable, tho? Plaintiff counted that he was a Zuftice of Peace, Ee. 163. Per 
aud Surveyor of the Dutchy of Lancaſter, and had divers other Offices; for o_ a. 
the Words are too general, and the Defendant does not charge the Plain- f wy 
tiff with Swearing or Forſwearing; for he might recover a Manor by 8. C. cited 
Swearing and Forſwearing, and yet he not be procuring or aſſenting to Per Cur. 


it. 4 Rep. 15. a. b. pl. 4. Paſch. 27 Eliz. B. R. Stanhope v. Elith. 50 * 


N Eliz. C. B. 
in pl. 15,—-— See (Z. a) S. C. 


19. Thou ſhonldeft have ſat on the Pillory if thou hadſt thy Deſerts; the The Plaimiff 


Court held it not actionable, becauſe roo general. And Anderſon Ch. J. _ deſere'd 
took a Diver/ity between general Words infamous ſpoke to a private Per- ey 1 


ſon, and when 7o a public Officer or Magiſtrate, that the private Perſon is the Pillory. 
not ſlander'd with particular Intamy, but the Magiſtrate may be by ge- Adjudged 


neral Words. Mo. 243. pl. 383. Mich. 29 Eliz. Anon, 9 


pl. 6. Paſch. 37 Eliz. B. R. Jenkinſon v. Mayne. 


20. Thou haſt forged my Hand; Per Gawdy and Wray they are not ac- Thos haſt 
tionable, becauſe roo general, without ſhewing to what Writing. And forged nl 
adjudg'd accordingly. 3 Le. 231. pl. 313. Hill. 31 Eliz. B. R. Anon. Per Wray 


and Gawd 
not actionable, becauſe uncertain ; but if the Declaration be with an Innuendo ſuch a Deed, then it bad 
been good enough. 3 Le. 231. pl. 313. Anon. Thou art a Forger, not actionable, becauſe not ſaid to 
what Thing: er Wray. Ibid. 


21. Thou art a Concealer of Felony, and it lieth in my Power to hang thee. 
Adjudged actionable, tho the Words are general, and thew not how. 
Bulſt. 148. Arg. cites Rewdam v. Tucker. | 

22. Thy Credit hath been call in Olieſtion, and a Fury being to paſs upon 
it, thou foiſtedſt in a Fury early in the Morning, and the Lands thou haſt 
are gotten by lewd Practices; adjudg'd not actionable, the Words being 
_ _ Cro. E. 348. pl. 21. Mich. 36 & 37 Eliz. B. R. Nichols 
v. Badger. | | 

N hou art a common Filcher, Companion of Cut- threats Sc. All the 
Juſtices held theſe Words nor actionable. Cro. E. 554. pl. 6. Paſch. 39 
Eliz, B. R. Goodale v. Caſtle. | 

24. Thou art a Corn-ftealer, adjudg'd actionable; for it ſhall be intend- 
ed only of ſuch Corn as might be ſtoln, and nor of Corn ſtanding. Cro. 
E. 583. . 23. Paſch. 39 Eliz. C. B. Anon. | 

25. Thou art a Murderer, and a bloody Fellow, and I am afraid of thee. 
* not actionable. Cro. E. 612. pl. 32. Paſch. 41 Eliz. C. B. Slade 
v. Allen. 

26. He is a Blood-ſucker, and not worthy to live in a Commonwealth, and 
his Child not born is bound to curſe him. The Court held that no Action 
lies. Noy 64. Thimmelthorp's Caſe. | 15 
27. Iba have bought a Roan ſtolen Horſe, knowing him to be ſtolen; ad- 
8 actionable. Codb. 157. pl. 212. Mich. 6 Jac. B. R. Briggs's 

. n 


"> 27. Thou 
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27. Thou art a Thief, Murderer, Villain, Blood-ſucker, Bankrupt , ad- 
judg'd actionable, and affirm'd in Error; for it is ſufficient if one of the 


Words will maintain an Action. Jenk. 301. pl. 70. Frin, 8 Jac. B. R. 


Luker's Caſe. 
Keb. 50. pl. 28. NM. who was Solomon Smith's Clerk, is a Knave, and a Rogue, and 
. ad- will prove it, and he is in Newgate, and is to be hang d for counterfeiting the 
Par ibid. 360. King's Hand and Seal; adjudg'd for the Plaintiff. Raym. 17. Trin. 1 
pl. 16. the Car. 2. B. R. Nuttal v. Page. | 
Court a- 


agreed that the Words are a dire ct Affirmation, and that what Seal ſoever it be it is Felony and judg. ; : | 


ment for the Plaintiff. | 


29. The Plaintiff married the Daughter of M. who intended to give 
him 100 l. and the Defendant faid to a 3d Perſon, He is @ Rogue and 
cheating Knave, and he hath cheated his Mother-in-Law out of an Eftate in 

Norfolk, and I will put him up at the High-Croſs for it; and alleg'd that by 
thoſe Words he loſt his Mother's Good-will. The Plaintiff had a Ver. 
dict. Bridgman Ch. J. thought theſe Words would bear no Action in 
themſelves, and would carry no preſent Damages; and the Mother he. 
ing alive, ſhe may yet give him the 1001. and her Intention is revoca- 
ble, theſe Words in themſelves being but Words of Courſe; but faid 
they would conſider of it, and ſet a Rule for conſequential Damages. 
Carr. 1. Mich. 16 Car. 2. C B. Harris v. Porter. CT 

3 S0. Caſe &c. for theſe Words, He is a great Rogue, and deſerves tobe 
hang*d as well as Gale, who was condemn'd to be hang d at Newgate«Stſſions, 
and of his further Malice he bid 7. F. fteal what Goods he could, and he 
would receive them. Adjudg'd not actionable; for the firſt Words only 
ſhew his Opinion, and perhaps he might not think that Gale deſerved 
Hanging, and the laſt Words were only bad Advice, but no A& done. 
2 Jo. 157. Trin. 33 Car. 2. B. R. Buſh v. Smith. . 
Skin. 364. pl. 3 1. Ton are 4 Rogue, and you broke open a Shop at Oxford, and your Grand- 
_ * father Fones brought over 20 l. to make up the Breach; adjudg'd for the 
Þ Plaintiff, Comb. 232. Mich. 5 W. & M. in B. R. Somers v. Howe. 


in Arreſt, 


that breaking open the Houſe was but a Treſpaſs, and making up the Breach might be repairing ; but 
the Court ſeem'd e contra, and afrerwards gave Judgment for the Plaintiff, FEES” 


ho - 5 39 6% 8 9% I r 


— 


(H. a) Where they touch not Liſe nor Member. 


Hutt. 14. 1. IF one Man ſays of another, That he has ſtolen a certain Thing 
S. C. but (the ſtealing of ] which is bur Petty Larceny, pet an Action upon 
8. F. does the Cale lies; for this is a kind of Felony, and a great Slander, 


ot a r. ; 1 1 1 
Ser 2. 3) and he ought to be whipt for this by the Law. Contra Mich. 37 t 
pl.14.8.C 38 Ellz. B. R. between Carter and Hunt, per Curiam. 

Action ; 
upon the Caſe lies for calling the Plaintiff Thief, and that he ſtole 2 Sheep of J. S. The Defendant "aq 
that the Plaintiff ftole the ſame Way, by which be call'd him Thief, as wwell be might ; and good per Cui 
evithout expreſſing the Value; for if they are not worth 12 d. ſo that tis only Petty Larceny, and no Fe- 
lony of Death, yet it is Felony in its Nature. Br. Action ſur le Caſe, pl. 3. cites 25 H. 8. 22. 

Thou baſt ftolen Hay from Mr. Bell's Racks. Hobart ſaid that Judgment ſhall be given for the Plain- 
tiff; for it has been lately adjudg d in this Court, that where a Man was charg'd with Petty Larceny 
to ſteal under the Value of 12 d. an Action will lie; for the Diſcredit is not in the Value, but in the 
taking with an felonious Intent. Win. 6. Paſch. 19 Jac. Wetherley v. Wells. 
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© 
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upon the firſt Motion without Argument. 
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"— Tf A. fa g of B. He ſtole Corn out of my Barn, though it might Hob. 184. 


pe that the Corn might not be worth a Penny, yet the Action lies; pl. 223. Hill. 


for this is Felony, cha not Capital, Hob. Rep, 249 Sat 
| rw, 5 C 
— Het, 172. Trin. 7 Car. S. C. in the ſame Words, and ſeems to be copied from Hob. f Mo. 883. 


pl. 1240. Hill. 14 Jac. Anon. but ſeems to be 8. C. and adjudg'd actionable.— Poph. 129. Mich. 15 


Jac. B. R. May v. Kett, S. C. adjudg'd that the Action would lie; but if he had ſaid that he had ſtole 
his Corn generally, it had not been actionable ; for it might have been growing, and then it had been 
but a Treſpaſs —Brownl. 2 S. C. adjudg'd for the. Plaintiff. , 


3. Tf one Man ſays to another, That he has the Great Pox, an * Cro. J. 430. 
Action upon the Cale lies, becauſe this is a great Slander and Dif: . Mil 
grace, inaſmuch as this comes by Fornication, and no Man will § (. bur 
converſe with him. Palch. 15 Jac. between * Milner and his Wife ſee (V. a) 
v. Reeves. Pob. Rep. Cale 290. between t Crittal and Horner, ad: pl. 16. S. C 
judg'd; the Words being, He hath caught the French Pox, and carried — Hob. 
them home to his Wife; tor the Slander ts not + by reaſon of the ill „ d6- 
Means of getting it, but for the Ddtouſneſs of the Jnfectton, + Fol aa. 


S. C.——Brownl. 11. Paſch. 16 Jac. Cruttal v. Hoſener, S. C. adjudg'd for the Plaintiff. 


4. Ik one Man fays to another, Thou art a leprous Knave, and a Cro. J. 144 
Leper, an Action upon the Cale lies; for he ought not to come into pl., S. C0 


the Society of Men if it be fo, tho this is a natural Jnfirmity, of Taper 


Hill. 4 Jac. B. K. between 2% r and Perr, udjudg d. v. Perkins, 

adjudg d 
Noy 117. S. C. adjudg' d. ——S, C. cited ey 430. 
pl. 3. in Miller's Caſe, by the Name of Taylor v. Bankes.— 8. P. admitted, and S8. C. cited in the 
Caſe of Crittal v. Horner. Hob. 219. pl. 291. 


F. If one ſays of another, That he has the Falling-Sickneſs, no See pl. 4 


TW Action lies. Dill. 4 Jac. B. B. between 20% and Peer. ea 


2s | ſuch Point 
appears in any of the Books there cited. See (S. a) pl. 21. S. C. | 


6. I one ſays to another, Thou art a Bankrupt, no Action lies; if jr theNores 
he be of no Trade, nor uſed to buy and ſell. Trin. 2 Jac, B. 4 L but de 


cauſe the Declaration did not ſet forth that the Plaintiff was of any Myſtery or Trade, it was held inſuf- 
ficient; and Vos, was ſtay d. Goldsb. 84. pl. 5. Paſch. 30 Eliz. Anon. — See (U. a) 
pl. 18.— ee the Notes on pl. 1. | 8 


7. Ik one ſays of another, Thou art a common Barretor, and I will See (U. a) 
indict thee tor it at the next Aſliſes; no Action lies for theſe Mords. pl. 3. and 


Ttin. 4 Jac. B. R. between Hake aud Molto, adjudged. lee (S. a) 


l. 15. —— 
elv. go. 
Heake v. Moulton, S. C. adjudg'd accordingly, tho' the Words there are, Thou art a common Barretor, 


and deferveſt to be hanged; for the Words (common Barrctor) is not any Slander, the Offence being only 


fineable, and the Party to be bound to his good Behaviour, and ſounds only in Diſgrace. 

It ſeemed to the Court, that for ſaying, He is a oommon Barretor, an Action does not lie; and there- 
fore Judgment was ſtay d. Cro. E. 171. pl. 11. Hill. 32 Eliz. B. R. Proud v. Howes. See (S. a) 
pl. 31. and (U. a) pl. 3. —lIf ſpoke of one that is not an Attorney, it is not actionable. Agreed Per 
Cur. and Judgment ſtaid. Keb. 569. pl. 19 Mich. 15 Car. 2. B. R. Ayer v. Steeply. | 


8. Ik one ſays of another, Thou art a Bawd, and doſt keep a Bawdy- Noy 117. 
Houſe, Action upon the Cafe lies; ſor this ts inquirable in a Leet &< b 
and punichable, and is a great Defamation, Hill. 4 Jac. B. B. be- Thoruc v. 
tween * Turnan and Thorne, per Curtam, 38 K 39 Eltz. B. R. me Durham, 
Bartlet's Cale, adjudged, Mich. 10 Car. B. B. between Arnet S. P. admit. 
and Nichols, adjudged ; this being moved in Arreſt of Indgment. % <!p<<ia!- 


" hw | | ly ſhe hav- 

Intratur, Mich. 10 Car, 27 P. 8. 14 B. per Fitz. * 2 
a 8 | | that ſhe kepr 

a Victualling- houſe as her Trade But Cro. E. 643. pl. 44. Mich. 40 & 41 Eliz. C. B. Anon. it = 


ruled, 


—_— 
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— 


— 


ruled, that for ſayirg he keeps a Bawdy-houſe, Action does not lie, for by the Common Law he is not 
puniſhable, but by & Cuſtom of London; and therefore he ſhould have ſued in the Spiritual Court. 
Sri. 326. Paſch. 1652, Garland v. Yarrow, adjudg'd actionable. e is not worthy to bear an Office. 
for be keeps a Bawady-bouſe in London. Adjudg'd actionable. Bulſt. 138. Trin.9 ge Simpſon v. orook. 
Thou art a V be re, and a Baud to thy Daughter, and keepeſt a Bawdy-houſe. Sty. 326. Arg. Cites it a 
adjudged actionable. Hill. 3 Car. Elſey v. Harriſon, _ 
You are a Pimp and a Haud, and fetch young Gentlewomen to Gentlemen. The Court thought the 
Words not actionable, becauſe the Word (tawd) is not actionable, without ſaying ſhe keeps a awdy. 
houſe. Sid. 438. pl. 4. Hill. 21 & 22 Car 2. B. K. Cavel v Birket ——— Mod. 31. pl. 76. Gaye] v. 
Perked, 8 C. the Court were of Opinion, that raking the Words all together, they explain one ano. 
ther; and that it is ſuch a Slander as if true ſhe may be indicted for it, and is puniſhable at Common 
Law. And Judgment for the Plaintiff Nifi &:. — Vent. 53. Gavell v. Burket, S. C. ſays the Court 
inclined that the Action would not lie; Sed ad;ornatur; but the Reporter cites Mod. that Judgment 
was given for the Plaintiff. | 


Action lies 9. But no Action lies for ſaying, Thou art a Bawd. Mich. 38. 4 
for 2 Eltz. B. R. Per Curtam. Trin. 8 Car. B. R. between * Hick; 
3 ener and Holling bead, Per Curiam, in a Writ of Error, but the Jung: 


Law, or by ment affirmed for other Words. Pill. x5 Jac, B. R. between f Sit 
7 3 Vn. Read and his Wife Plaͤintiffs. | 
Adtion ſar le Caſe, pl. 2. Cites 27 H. 8. 14. | 


4 | 

* Cro. C. 261. pl. 5. Trin. 8 Car. B. R. S. C. but Dubitatur as to the Word (Bawd.) 

It was agreed, that to ſay a Woman is a Bawd, will not bear an Action; but to ſay ſhe keeps a Bauch- 
Houſe, will. Mar. 212. pl. 249. Trin. 18 Car. Chambers v. Ryley. It was agreed that the Word 
(Baud) is not actionable, and conſequently calling one ſo by Circumlocution, is not as where the Words 
were, Thou baſt taken 5 f. of 2 Whores and 2 Rogues to help them to a clean Pair of Sheets, and I will have 
thee carted for it. Sid. 241. pl. 2. Paſch. 17 Car. 2. B. R. Ward v. March. See tit. Prohibition (N) 
pl. 13. and the Notes there. | | 


+ Cro. J. 462. pl. 9. S. C. the Words were, Thou art a forſevorn Whore, and an old Bawd; and adjudg'd 
not actionable. pu 
Thou art a Baud, and a Pocky Bawd, and I will root thy I hores out of thy Houſe. Twiſden conceived 


the Words not actionable ; bur Curia e contra; and Judgment for the Plaintiff, Keb. 315. pl. 36. Trin. 
14 Car. 2. B. R. Rogers v. Cocke. 


o 


Cro.C. 393: 1e. JF a Man lays of C. S. who is a Soldier, He is a Pimp, in | 


1 Action brought for theſe Words, if the Plaintiff avers that in London, 
_udgment Where the Words were ſpoken, and in {laces adjoining thereto, a 
S. C. cited Pimp ſignifies as much as if he had ſaid he was a common Bawd that 
Vent 53. in ſolicited Women to Incontinency with Men, the Action lies for thele 


Caſe of G4 Words upon this Declaration, becauſe inch common Bawd may be 
ket, as a. Illdicted for this Offence. Pill. 1o Car. B. R. between Dimmock and 
greed, that Fawſet, per Cro. & Bark. contra Jones, that the Action lies; but it 
no Action was adjourned. Intratur Mich. 10 Car, Rot. 148. But Paſth, 
wore cer 11 Car. this was moved again; and then the Court was divided, 
Baud er AND no Precedents could be found of any Jndictment for ſuch at 


Nia Difence, but only for keeping a Bawdy-houle. 
oy. 85. 


Lewes v. Whitton, ſays it was much debated, whether the Words, Thou art a Pandar to J. S. were ac. 


2 at Common Law ; but it was agreed that a Suit might be brought for them in the Spiritual 
Urt. f | 


Rall Rep. 21. Aa Pan ſays that J s is e Witch, and I will prove him fo; 
#55. pl. 22. and I have ſeen him and his 7 and evil Spirits in the Night appear to 


8. hild ; an Action upon the Cale lies for 


Cook S. C. me, and he did * bewitch my 3 at 
adjudged for theſe Mordg, tho' he does not charge him to have done any Damage 
the Plaintiff. tg any Perſon, by which he ſhould be puniſhable within the Statute 
—Cro.1-399- of Witches; for it is a great Defamation to be a Witch. My Kt 
14 e. $.C. ports, Mich. 13 Jac. B. R. between Loars and Cook adjudged. 


the | | | 
ame of Loyd v. Cook in the Exchequer Chamber, all the er and Barons held the Words not ac- 
tionable; for to ſay, Thou art a Witch, has been ofren acjudged not actionable; and the adding, J have 
ſeen thy Imps and Spirits, is only Fancy, and not triable; and ſo no Cauſe of Slander. Wherefore Judg. 


Men! 


OE GIL 
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ment was revers'd.— 3 Bulſt. :4. Lowes v. J. S. adjudg'd in B. R. for the Plaintiff, but re- 


J afterwards in the Exchequer- Chamber. 
Os J. is (unbewitch.) And Roll Rep. is (unwitch.) 


Actions [for Words. _ 


l 


12. Ik one ſays to another, Thou art a Witch, and didſt be witch me, Brownl. 14. 
an Action lies. Contra Pich. 17 Jac. B. between Hinch and Heale ih Action 


| D. Id c 
adzudge yu 41 


might bewitch him by fair Words, or fair Looks. 


13. Tf a Man ſays to another, That ſhe ſacrificed one of her Thou haſt Ja- 


Children to the Devil, to the Intent to bewitch his Mother, ant Action -rifced thy 
upon the Caſe lies; for Jnvocation of Spirits is puniſhable by the N a 
St tute of Witches. Paſch. 15 Jac, B. B. between Lock aud Lock, judg'd nor 
agzudg d. : Z | actionable. 
| | | Poph. 128. 
Paſch. 15 Jac. B. R. Anon. ſeems to be S. C,—See (Qa) pl. 1. S. C. 


14. If one ſays to another, that he is a Witch, or the ſon of a See tit. Pro- 


Witch, no Action lies for theſe Words (becaule it lies not for the 1 


laſt, as it ſeems.) My Reports, 14 Jac. | the Notes 
| | there. 
15. * Ik one ſays to another, that he is a Witch, no Action lies, be- DAL 
cauſe it is a common Word of Paſſion. Pill. 15 Jac. B. Fol. 45. 


2 Le. 30 pl. 34. Trin 30 Eliz. B. R. in Caſe of Clark v Green Arg. cites the Cate Gf Jod 
Morrice 30 Eliz. that the Word (Witch) is not actionable. S8. C. cited Godb, 341. in Caſe of 
Shotter v. Emmet. Reſolved per tot. Cur. that the Word (Witch) is too general, ard will not bear 
an Action. Palm. 297. Trin. 20 Jac. B. R. Anne Knight's Caſe, See tit. Prohibition (N) pl. 2. 
in the Notes there S. C. | 


16. But if one Man ſays to another, Thou art a Witch, and an To Thes art 4 
chanter, and thou didſt bewitch the Children of J. S. Action upon the“ 1 and + 


Cale lies; for he ſhews his Intention to be that he is a true Witch, enn re⸗ 


and (that the Words were] not ſpoke in a Paſſion, and that he has e War 
done an Injury to a Yan, Pill. 15 Jac. B. Yi OG, 


able; for 


Gawdy ſaid, if he bewitches Men, ſo as they die, it is Felony ; if he uſes Witchcraft in any other 


Manner he ſhall ſtand on the Pillory, ſo that it is a Slander in every Reſpect, and a good Cauſe of Ac. 
tion; and adjudg'd for the Plaintiff, Cro. E. 571. pl. 9. Trin. 39 Eliz. B. R. Rogers v. Gravat. 
If the Words are only (Witch and Inchanter) no Action lies; bur if it be added (and haſt bewitch'd 
J. S. &c.) tho? J. S. be not Dead, Action lies; for thereby rhe Defendant manifeſted his Intent to be 
of Witchcraft puniſhable by 32 H. 8. cap. 8. and 1 Jac. 12. Noy 22. Mich. 15 Jac. C. B. Stone v. Ro- 
berts.— Brownl. 2. 8 C accordingly.— Hurt. 13. S. C. adjudg'd for the Plaintiff, becauſe it is 
coupled with an Act done. You inc hanted my Bull, and made him run mad about the Common, is not 


actionable. Sid. 424 pl. 4. Mich. 21 Car. 2. B. R. Seamor v. Moor. Lev. 276. Seamon v. More 
S8. C. accordingly. N ae 


Thou art a Witch, an Inchanter, a Necromancer and a Sorcerer, and thereby waſt the Death of my Hus- 


band. Adjudg'd actionable. Cro. E. 312. pl. 2. Hill. 36 Eliz. B. R. Forteſcue v. Hext. 
He is a Witch, and bewitcl'd my Husband to Death ; for he made his Picture in Wax, and roa ſted it every 
Day by the Fire, until he roa ſted my Husband to Death. It was objected that the Reaſon given ſhews it a 
vain Conceit, and ſo no Reaſon for calling him a Witch. But the Words were held very heinous, and 
adjudg d actionable. Cro E 312. pl. 2. Eil. 36 Eliz. B. R. Forteſcue v. Hext. | 


17. Ik one ſays of another, Thou art a Sorcerer and Inchanter, no He Tiveth by 
Action lies; for Sorcery or Jnchantment is only Cozenage, as For: ig 


tune-tellers cc. Mich, 7 Jac, between Bevies and Mutton, adjuda'd Sorcery ard 
5 * ew + ; 5 Witchcratt : 
Trin. 24 Car. B. R. between + 7ates and Linden, ddjudq d in Arreſt held noc 


of Judgment, that no Action lies for theſe Words, She is a Sorcerer tionable. 2 
and a Witch, and can witch and unwitch 5 ſhe is a white Witch, and Le 30. pl. 


can witch and unwitch. Intratur Trin. 23. Rot. 302. | 1 2 R. 
K 5 4H : , | Clark v. 
reen.———--* 2 Brown] 2-6. Mich. 7 Jac. C. B ſeems to be S. C. by the Name of Payn v. Mut⸗ 


ton, and agreed by all the Juſtices that the Action does not lie. | 
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422 Actions [for Words.) 
I All. 37. Hill. 23 Car. B. R. S. C. Judgment againſt the Plaintiff; becauſe ſhe is not accuſed of 
m fer againſt the Starute,—Sty. 47. S. adjudg'd not actionable. | ot any 


— pms — 


. 
, % 
* 
2 


See pl. 11. 14 I one ſays of another, Thou art a Witch, without more W 


5 — no Action lies. Mich. B. B. between Lewis and Cock, diudged 


f 8 that the Action lies ; but this was after reverſed in the Exchequer: 


BK. ba t Edwards-and Uſely, Adjubg d. _ etween 
Wards v. 


Ouſley S. C. Thou art a Witch, and I «vill prove thee a Witch; all the Court held that the Action well 
lies, eſpecially the Words being ſpoken fince the Statute which makes every Witchcraſ: Felony; and 
and Judgment for the Plaintiff. —Noy. 22. in Caſe of Stone v. Roberts cites S. C. as adjudg'd action. 


3 is a Witch, held actionable. Cro. J. 639. pl. 1. Trin. 20 Jac. B. R. in Caſe of Hunn v. 
orter. | | | 


21 19. Ik one ſays of another, he hath bewitch'd my Wear, and ! can 
len take no Fiſh, no Action lies. Mich.) Jac, B. ſaid to be adjudg d. 
Mutton S. P. cited to have been adjudg d. 


* 2 20. Tf a Man ſays of a Woman. Thou art a Bawd, and haft he. 
Laas beg Witch'd me, an Action lies not for the Word Bawd, but for the other 
Words, viz. WPOtDS it lies. Trin. 8 Car. B. KR. between Hicks and Hollingſbead, 
ue adzudg d in a Writ of Error. Intratur, Hill, 7 Car. Rot. 765. 

cra an | 

1 5 Jones and Crooke held that the Action well lies for the laſt Words (and haſt be witch'd him) 
and they (cæteris ab ſentibus) made a Rule that Judgment be affirm d. 


Cro.C 282. 21. If one ſays of another, She is a Witch, and a very ſtrong 
fornarar Witch, na Action lies. Mich. 8 Car. B. R. between George and Har- 
Ibid. 324. 22, the oſtea ſtaid in Arreſt of Judgment; and after, ſcilicet, Mich. 
pl. 6. 8.C. 9 Car, this was adjudged againſt the Plaintiff. per totam Curiam, 
8 all:be And ſome of the Judges thought there no Pufuhment of Witch 
Tm delivers Craft was at the Common Law,; and if he be not charged with any 
their Opi- Act, it is not within the Statute of 1 Jac. and the Word (Strong) 


nions, that Does not inforce the other Words. 
Action lies 


not for calling one Witch, without alleging ſome Act done by her; but if it be faid that ſhe bewitch'd 
any Man, or any Thing, it well lies. Jo. 325. pl. 2. S. C. held that no Action lies. 


Cro. J. Goo. 22, Jf A. laps to B. Thou art a Witch; for thou didſt bewitch my 
pl. 25. Par- Wife's Milk, Action lies, tho' he did not accuſe him of having done 


tin v. Strad- * M$ + | 
ling, S. C. it NY Darm to the Milk. Mich. 18 Jac, B. G. between Martin ard 
was objected Stodding udjüngedb, this being moved in Arreſt of Judgment. 


that It was 


inſenſible ; for a Feme cannot have Milk of Cows, but it is her Husband's ; and it may be intended it 


was os Milk in her Breaſts, and that being doubtful it is not actionable; Wherefore the Court would 
adviſe, | | | | | | 


Cro.C.141, 23. I A. ſays to B. Thou art a Witch, for thou didſt bewitch my 
pL 17. Mich. Mother's Drink, and what wilt thou have more? and we will proye her 
are B. K. ¶ thee] one before we have done with her [thee] an Action lies. Mich. 
V. Farrer, 4 Car. B. R. Intratur, Trin. 4 Not. 1063. adjudged, this being 


ſeems to be mobed in Arreſt of Judgment. 
S. C and all, 


. 


| beſides Whitlock J. conceived that the Action lies, and adjudg'd for the Plaintiff, Jo. 197. pl. 11 

S. C. adjudg d accordingly. N "appr 

Cro.C. 320 24. N A, ſays to B. Thou art a Witch; I will make thee ſay God 

1 ſave my Mare, I was forced to have my Mare charm'd for thee, n0 Al- 

xe mas" tion lies for theſe Words, becauſe for the Word mitch no Action 
- Dager, Rule lies without more Words, and the other Yords are not actionable 8 


was a Juſtice of 


Actions for Words. 423 
for it is not well known what is inteuded by the Words (I will make was given co 
thee ſay God fave my Mare ;) for in the Country, where the Words de Jute 
were ſpoken, it is uſual for Men, when they pals by Cattle, to ſay && 
God fave them, otherwiſe they are taken for Witches; and tor the 3 85 
other Words, (I Was torced ro have my Mare charm'd) thts implies 
that he procured another to charm her to prevent the Witchcraft. 

Mich. 9 Car. B. A. between Bonham and his Wife v. Dangers and his 
Nie, Per Cur. in Arreſt of Judgment. Intratur Trin. 9 Car. 

of, 1155. | | | : ; | 
ny 5. Tf a Man ſays of A. S. She is a Witch, and is convicted at this 
Aſſiſes (Innuüendo Lincoln Aſſiſes XC.) and J. S. was bound for her Ap- 
pearance, att Action lies . for theſe Words; for it ſhall be intended a 
Conviction for ftich Witchcraft, for which ſhe might be indicted ; for 
elſe * the could not be convicted thereof at the Aftites ; and therefore YA— 
u great Slander. Mich. 9 Car. B. G. between Ai! and Fobnſon Fol: 46 
T 1 being moved in Arreſt ot Judgment. Intratur Hill, 
8 at. + 1203. | | | | 

26. Tf one ſays to another, Thou art a Witch, and a ſtrong Witch, Cro.C. 474- 
and haſt bewitch'd me and my Aunt, and theretore I will nor marr 4 Lol C. 
bim, an Action lies for this implies a_Witchcraft to his jÞerfon, bil. 
which is within the Statute, as well as ik to his Goods; and it ſhall 480. pl. 1. 


. "oy — ISI 


not be intended that he intends a bewitching by Love, as it was ob- 2<judg'd per 


jected, Trin. 13 Car. B. N. betwoen ( and Hopkins, by3 Judges tor Sur for 
contra Croke, who inclined that the Action did not lie, this being in Je. %. el. 
Arreſt of Judgment. Jntratur Palch. 13 Car. Rot. 171. and after 5. Seeley v. 
Mich. 13 Car. Judgment was given accordingly for the Plaintiff Hopkios, 
Per totam Curiam, Juſtice Croke mutata Dpintone ; and they ſatd 8. . 
that the Procuration of unlawftil Love is within the Statute allo. Cordiogly.— 
: Witch, Judgment was ſtay d. Sty. 11. Paſch. 23 Car. Hellenas Caſe. f 


25. I A. ſapg, That B. made a Libel, which was made of A. in 
Writing, an Actton upon the Caſe lies tor A. agarnſt B. tho the 
making ofa Libel is not an Offence that concerns Like or Member, 
hut only a Fine and Jmpriſonment in the Star-Chamber, or upon an 
Indictment at the Common Law, Mich. 13 Car. B. N. between 
Sir William Ruſſell and Ligon FO UDNeD and agreed. And the Queſtton 
was only upon the Oeclaration, whether that was good, becauſe it 
was not ſhewn what was the Effect of the Libel, But nota, that 
there it was put jn the Declaration, that the Plaintiff Str W. B. 

| 2eace.” It was ended by Compoſition. 
28. Ik one ſays of another, Thou art a Witch, and didſt bewitch S. C. Jo. 
my Cattle, or my Mare, Action lies. Mich. 14 Car. B. R. between 4 pl. I. 
Sith and Coker adjudged Jer Curiam, without Queſtion, in two << 
Actions. Jntratur Trin. 14 Car. Rot. 1498 and 1499. thou and thy 
TOR Mare. And adjudged for the Plaintif.—— Cro. C. 512. pl. . 8. C. adjudect for the 
Was didft bewitch my Cattle, or my Child; there, becauſe an Act is ſuppoſed to. be done, an Act 
— lie for the Words. Godb. ar pl. 435. in Caſe of Shotter v. Bam, Cin Pech 4 it 2 
36, Fale # oth Ne 8 5 Zou * EK. Mare, Gott, _ other Cattle, held actionable. 2 Roll Rep. 

T hou art a Witch, and didft bewitch my Child. The Words ſhall be taken in Mitiori ſenſu, as that 


Thou haſt bewitch'd him with Pleaſure. Godb. 341. pl. 43 5. cites Trin. 21 Jac. Mellon v. Hern. — 


Sid. 53. pl. 18. Mich. 13 Car. 2. B. R. Twiſden J. cited Adamſon's Caſe, in hi | 

eee as to calling a Perſon Witch, and 4 it was held that to ſay Thou k 3504 Wird - — 

n to ſay Thou art a Witch, and haſt bewirch'd my Mother's Milk, Drink, Hoggs &c. 

25 e actionabſe] But that to ſay (Thou art a Witch, and haſt beabitch'd J. F.) Quære if this 
actionable, becauſe he may be captivated with the Amiableneſs of rhe Perſon of the Plaintiff &c. 


And fo, by ſome, the [ji ; Ss C | | 
1 Herence is between laying that ſhe has beu itch d a Thing which has Senſe and 4 
29. If 


le ————I— — ot VIV 
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— 


Hob 129. pl. 29. Ik one ſays to another, The Devil appears to thee every Night 
165. S.C. in the Likeneſs of a Black Horſe, and thou conferreſt with him; and 


2 whatſoever thou doſt ask he gives it thee ; and that is the Reaſon thou 
Brown), $. haſt ſo much Money, an Actton lies for thele Words. Hob, Rey, 
Mich. 13 159. and 172, between Marſball and Steward adjudged. TM 
Tac. S. C. ad- | N | ah 

jadg'd accordingly. Mo. $68. pl. 1204. S. C. adjudged accordingly, by reaſon of the Words 
(Thou 1 with him;) for this is Felony by the Statute of 1 lac. 8. P. by Coke Ch. * ; 
Bulſt.-3. Mich. 13 Jac. in Caſe of Lowes v. J. S.——Thou doſt work by Necromanty, and doſt work by the 
Devil. Adjudged act ionable. Yelv. 150. Mich. 6 Jac. B. R. Anon. 


All. 20. 30. In an Action upon the Caſe, if the Plaintiff declares that the 
Markham Dęfendant (aid to the Plaintiff, in the Preſence of divers Perſons, 
S. Cad. 1 do count thee to be a Witch; and at another Day after, that the 
judg'd that Defendant requeſted, and greatly deſired to have the Plaintiff ſearch'd; 
the Words and thereupon the Plaintiff demanded of the Defendant, why he 
ci not im- would have him ſearch d; to which the Oetendant anſwered, becauſe 
ogni + do accuſe you to be a Witch, the Action does not lie upon this De: 
any Offence Claration, becauſe partly it is not alleged that the laſt Words which 
within the ere ſpoken at another Oay, were ſpoken in the hearing of others; 
Ste te zal and then it ſhall be intended to be ſpoke at a private Conference be 
2:2. B. R. tween themſelves; and fo theſe Words of.no Force to maintain the 
Nulls v Action, and if they were of Force, and well alleged, yet it cannot 
Cheney, S. P. appear that he intended that he was ſuch a Witch, or had Teats, or 
heldaccord- had any Familiarity with the Devil, or had done any other Thing 
gewebe to draw him within the Compals ofthe Statute. of 1 Jac, ot Wirches, 
the S. C. but that he deſired to have him ſearched for his Satisfaction. Mich, 

22 Car. B. R. between Marc hant and Adam/on adjudged, upon great 


Debate, after a Verdict for the Plainti Intratur Palch. 22 


. Car. | 
Sty. 206. 31. Ik A. the Wife of B. ſays of C. a Femeole, C. did bewitch 
ich. 1649. my good Man, and ſhe is a Witch, and I will prove it, and thereupon 


s, © the C. brings an Action againſt A. and B. her Husband for thele ; 


divided, it Words, and there was an Jnnuendo after the Words (my good 
was ad- an) viz. Innuendo, the ſaid B. the Husband of A. now one ofthe 
jorn'd for Defendants ; and though it was objected, that it is not certain who 
was intended by the Words, my good Man, pet this ts a common 
Phrase in the Country for a Husband, whereof the Court ts to 
farther Ar- take Notice, But it was adjudged. upon this Reaſon, by all the 
gument. Court, that this implied that ſhe bewitch'd a Man, and ik one ſays 
pk another, that he has bewitch d a Man, without naming any Man, 


an Action lies, and here ſhe ſays that ſhe had bewitch d a good Man, ; 


and if ſhe bewitch d any Man it is Felony within the Statute x Jar. 
and therefore the Action lies in this Cale. Trin. 1650. between 4 
Aon Platntiff v. Hunter and 1/abe! his White Defendants, adjudged, 
= this being moved in Arreſt of Judgment. 5 

S P. per 32. Action 7 the Caſe for calling him Villein, the Defendant ſai! 

Cur. 4 Rep. that the Plaintiff is his Villein, without ſaying and not Frank, where he 
15. b. Paſch. pleads to the Perſon ; but contra if he had pleaded it ix Bar; for the 
61 pin Writ ſuppoſes that the Plaintiff is Frank, which ſhall be anſwer'd in a Bur 


. * - IEEE « 
— 32 or a Negative; contra to the Perſon. Br. Nonability, pl. 47. cites 


K+ 32. L 
4.5 Men cannot have their Cattle going upon the Common, but Fohn Bar- 
ber and his Children will kill them with Barber's Dogs. Adjudg'd action- 
able in C. B. but reverſed in B. R. D. 118. b. pl. 79. Mich. 2 & 3 P. & 

M. Hawley v. Barber. 

S. C. cited 34. Thou maintaineſt ſuch a Suit, cited by Popham Ch. J. Cro. E. 297. 
by Popham, pl. J. Paſch. 35 Eliz. B. R. to have been adjudg'd actionable 1 55 good 
| | | elibera- 


Bas. 2 FY 1 220 = 


= 
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Peliberation, in Caſe of Sir Hen. Portman v. Stowelt ; for Mainte- as adjudg'd 


: actionable. 
nance is unlawful and odious. Mo. 428. in 


"98 pl. 597. 
35. Thou old Witch, thou old Whore, leave off thy witching, or elſe thou He is a | 
alt be hang d or burn d, if Ican doit. Held not actionable. Hurt. 132, h, and 


Hill. 12 Car. Souſer v. Burton. Ee ard 2 be 
evell as Ar- 
tur that was bang'd for a Witch. The whole Court agreed that to ſay, Thou art a Witch, and deſerves 
to he hang'd, is actionable, becauſe the Words (and deſerveſt to be hang'd) explain what Manner of 
Witch he intends, and then whether Arthur was hang'd or not, is not material. Sid, 52. pl. 18. Mich, 
13 Car. 2. B. R. Dacy v. Clinch =—— Raym. 35. Dacy v. Linch. S. C. adjudg'd for the Plaintif. — 
You are a Witch, and I will ſwear it, and if you croſs me too much, I will hang you for it. The Words (I 
will hang you for it) ſhews what Witch he intends ; and Judgment for the Plaintiff. Lev. 255. Mich. 
20 Car. 2. B. R. Shagter v. Davis Sid. 386. pl. 18. Slayter v. Davis S. C. accordingly. 
Thou art a Witch, and I will make thee ſuffer for a Witch. Powell J. held that the Words ſhould be taken 
in Mitiori ſenſu, and that the Word (ſuffer) is wholly uncertain, as to what Manner of Suffering was 
intended; but the other 3 Juſtices gave Judgment for the Plaintiff. 3 Lev. 394, 395. Paſch. 6 W. & 
M. in C. B. Stephens v. Corbin. «<—— Comb. 246. S. C. in B. R. ſays that Eyre J. conceived the Words 
actionable, but the other 3 Juſtices e contra. 4 | 


— * g n a. —_— 
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36. Thou art a Regrator, and didft regrate by ſelling at 12 s. when thou 

boughteft at 10 s. held not actionable, it being not Malum in fe, nor car- 
rying a Scandal in it, nor importing any Crime that expoſed ro Loſs of 
Life or Limb; Judgment for the Defendant. 2 Show. 32. pl. 24. Hill. 
30 & 31 Car. 2. B. R. Scoble v. Lee. 

37. N. B. It may be impertinent to add any thing more as to Witches 
or Witchcraft &c. ſince the Statute of 9 Geo. 2. cap. 5. F. 3. EnaQts, 
That no Proſecution ſhall be againſt any Perſon for Witchcraft, Sorcery, In- 
chantment, or Conjuration, or for charging another with ſuch Offence. 


(La) For Adjective Words. 


g 8 a Man lays of J. S. He is a baſe beggarly Bankrupt Knave, Cre. C. 387. 
4 an Action ues ; for this is all one as if he had ſaid he is a pl. 8.5.0. 
= baſe beggarly Knave, and a Bankrupt. Mich. 10 Car. B. R. be⸗ but S. F. doe, 


not appear. 


tween Ste and Finch, adjudg'd per Curiam; this being moved in — 5 , 
Arreſt, upon a'Dartance between the Writ and +++++ AND held per - Bantrubt- 


Turtam all one, | Knave ; the 
Court doubt- 


ed if they were actionable or not. Cro. E. 843. pl. 23. Trin. 43 Eliz. C. B. Robinſon v. Meller. 
Thou art a Bankrupt-Rogue, and accounted a common Knave, not actionable, the Plaintiff being nei- 
ther Merchant nor T'radeimatn, Cro. J. 424. pl. 7. Paſch. 15 Jac. B. R. Loyd v. Pearſe. $7 


2. I one ſays to another, who ts a Trader, Thou art a 23 * Cro. J. 
Knave, an Action upon the Caſe lies againſt him. Palch. 1 Jac. B. 345; pl. 13. 
Wefion. Paſch. 12 Jac. B. R. between * Se and Carrier, adjudg'd, the Plaintiff 
Mich. 7 Jac. B. Trin. 8 Car. in the Exchequer⸗Chamber, between — Bug. 
Beare and Rowe, àdjudg'd per totam Curtam, in a Yrit of Error; 210. S. 0 
for here Bankrupt is not an Adjective, but a Subſtantive, and Knabe 394984 4e. 
another Subſtantive. Roll Rep. 
2. pl. 28. 


, | | 22, 
S. C. pate; of pres P. doubted Cro. E $43. pl. 23. Trin. 43 Eliz. C. B. Robinſon v. Meller 
Cro. E. 911. pl. 5 Mich. 44 & 45 Eliz. B. R. Woolverſton v. Meres, S. P. adjudg'd that the Action 
lay, he ſhe wing that he was a Merchant; and affirm'd in a Wrir of Error. - S. C. cited Roll Rep. 
22. in Caſe of Selby and Carrier, as adjudg'd, and affirm'd in Error. 
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A Tanner brought Action for ſaying, Thou art a Baukrupt-Knave, held not actionable, bur Quære, 


Brownl. 16. Mich. 14 Jac. York v. Cecil. 1 en e tg] 

do of He is a Bankrupt Slave, tho the Defendant juſtified for that the Plaintiff had been formerly ; 
383 becauſe he does not allege that he ſtill continues ſo. Cro. J. 578. pl. J. Trin. 18 Jac, B. R. 

ſheer v. Betts. ; es | 

3 of Bankrupt- Rogue,” adjudg'd actionable. Godb. 151. pl. 196 Paſch. .. . Langley v. 
Colſon.— S. P. where the Words were ſpoke of a Shoemaker, adjudp'd actionable; for the Addi. 
tion of Rogue is an Aggravation. Cro. C. 31. pl. 1. Paſch. 2 Car. C. B. Crumpe v. Barne —— Hy, 
124 125. Paſch. 10 Car. Dawe v. Palmer, S. P.—— ee (K. a) pl. 2. : 

You ave a Bankynpt Strub, held actionable; for the Word Bankrupt in itſelf is not an Adjective, ang 
the joining it with Skrub does not make it ſuch, but it ſhall be taken as if he had ſaid You are a Skrub, 
and alſo a Bankrupt ; and Judgment accordingly. Sty. 75. Hill. 23 Car. B. R. Wilſon v. Crow. 

So of Trayior-Knave, becauſe here are 2 Nouns ; otherwiſe if the Words are a traiterous Knave, there 
the Words are not actionable, becauſe the Adjective Word has Reference to the Subſtantive ; per Coke 
Ch. J. to which the whole Court agreed clearly. 2 Bulft. 210. in Caſe of Selby v. Carrier. 

Thou att a Bankrupt-Knave, and a pocky Knave, and let them that ſtand by bear Witneſs, and I will prov 
it. Acjudg'd for the Plaintiff. Cro. E 99. pl. 1. Trin. 30 Eliz. B. R. Inglebath v. Jones. 


S. F Ow. J. 3. Tf a Man ſays to a Merchant, Thou art a bankruptly Knave, no 


345. p*-13- Action lies; for this is but as much as to ſap, Thou arr a Bankrupt- 
Selby v Car. like Knave, and 1s not actionable. Pälch. 5 Jac, B. between 


rier. and Perkins, per Curtam. Contra Co. 4. 19. 
Godb. 151. h 


pl. 196. Paſch. 5 Jac. C. B. in Caſe of Langley v. Colſon, the Words were, Thou art a bankruptly 


Knave, and canſt not be truſted in London for a Groat, adjudg'd not aCtionable. — Sid. 103. pl. 10. Hill 


3 4 & 15 Car. 2. B. R. in Caſe of Booth v. Seele, the Court admitted the Words bankruptly Knave to 


be actionable. Lev 90. Booth v. Leach, S. C. It was ſaid by Allen that the Words (bankruptly 
Knave) had been adjudg'd actionable. | 


See (B. b) 4. Ik one ſays to another, Thou art a murderous Quean, no Action 


Pl. 2 8. C. lies for thele Words, becauſe the Words are adjectively ſpoken, 


Pill. 11 Jac. B. N. Pett's Caſe, adjudg'd. 
Thou art a F. I one ſays to another, Thou art a Steal-Sheep, and a Steal-Calt, 
Sheep-ftealer, and Partner with a Coiner, alt Action lieg fur the Mord Steal-Sheep 
_— And Steal⸗Calt, tho' they are adjectively ſpoken; for in Senſe it is 


Bulſt. 303. AS much as to ſay Thou art a Stealer of Sheep, and a Stealer of 


Mich. 1 r. Calves. Mich. 5 Jac. B. between 4foz and Ee, per Curiam. 
N. Far- 


ret v. Parret. So of Sheep- thief, it was argued that theſe Words were well underſtood in the Coun- 


try where ſpoken, and where they are laid to be 1 r viz, in Weſtmoreland, and adjudg'd actiona- 
ble. 2 Bulft. 145. Mich. 11 Jac. Steeneman v. Richardſon, : | 


* Cro. C. 6. Jf a Man ſays of J. S. Where is that long-lock'd, Shag-haird 
22 pl. 11. murdering Rogue? ant being ask'd what Perſon he intended thereby, 
ad 3. C. he anſwers the fatd J. S. an Attion ties for thele nords, tho they at 
accordingly. Adjective Words. Trin. 9 Car. B. R. between * Green and Lin. 
—Jo. 326. coln ; this being moved in Arreſt of Judgment upon ſuch a Declara- 
yl. 7. Mich. tion, and ftaid; but Mich. 9 Car, Judgment was given for the 
240do's for Plaintiff per totam Curiam, prater Bark, who ſeem d e contra. 
the Plaintiff Intratur Pill. 8 Car. Rot. 1252. But it was ſaid by Serjeant 
per tot. Car. 47 — that it was adzudg d in B. this Term, that an Action lies 
All. 61. for theſe Mords, Thou art a murdering K nave, between + Wilſon and 
88 2 AMinſbawe, which Intratur Palch. 8 Car. B. Rot. 724. But thete 
in. the Caſe ſhe Words were further, Aud it it had not been for me, thou had 
1 — * w 
houſe, S. C. cited by Roll Ch. J. as adjudg'd actionable See (H. b) pl. 11. S. C. 1855 

8. C. cited Cro. C. 318. pl. 11. as adjudg'd Hill. 5 Car. C. B. between Wilſon and Meaſon. 


S. P. cited by Henden as adjudg'd in C. B. Jo. 326. pl. . 


see (I. ) . If one ſays to another, Thou art a Coney-catching cheating Thief, 
.,, , an Action lies for theſe Words; for this is as much as if he had ſaid 
Rowe, a baſe Thou art a Thief, and a Coney catcher, and Cheater. Hill. FL 11 


* + 


1 , tt ” „ rr 


. 


B. R. between Bedbead and Smith, adjudg'd ; this being moved in Rogue, = c. 
Arreſt of Judgment. Intratur Trin. 9 Car. B. R. Rot. 12433. 2 Rogee, 
„ Rogue, and a Cut purſe Rogue. Judgment quod Querens nil capiat per Breve. Palm. 10. Mich. 17 
1055 6 R. Trevillian v. Betty,—Cro. J. 536 pl. 1. Betts v. Trevanian, S. C. It was argu'd that the 
| Words (He is a Rogue) are but Words ot Spleen, and the ſubſequent Words rely upon the Words 
(Rogue, ) and are but Additions and Adjectives to that Word; adjudg'd not actionable. —2 Roll 
Rep. 91. Brett v. Trevillian, S. C. but ſeems not very clear. | f 

Cheating Knave, ſpoken of a Limeburner, or of any Man of any Trade or Profeſſion, in Reference to 
his Trade, is actionable; admitted. Lev. 115. Mich. 15 Car. 2. B. R. in Caſe of Terry v. Hooper, — 
Raym. 87. S. P. by Windham and Twiſden J. in S. C. 


8. Ik one ſays to another, Thou art a falſe, forſworn Whore- Thief, Thou art a 
an Action lies for theſe dorvs. Mich. 14 Car. B. R. between , 
Coke and * Brampton, adjudg'd in a Mrit of Error upon a Judgment Fol. 48. 
in Ludlow, and the firſt Judgment affirm'd accordingly, Intratur RL 


Trin. 14 Car. Rot. 1494. 75 i 105 
| . Thief, Judg- 
ment was arreſted upon the Pleadings, ſo that whether the Action lay or not is not determin'd. Brom. 
6. Hill. 1 Jac. Smailes v. Belt.—8. C. cited by the Name of Small v. Bell, Hob. 126. in pl. 156. 
Thon art a main-ſworn Lad, adjudg'd actionable. Hob. 126. pl. 156. Trin. 14 Jac. Slater v. 


Franks. 


9. E. is a couzeniag Knave, and ſo T have proved him before my Lord. And by 
Mayor, for ſelling me a Saphire for a Diamond, the Action does not lie. Manyood, 


Hur, 13. cices 26 Eliz. in the Exchequer, Gittings v. Redſerve. OY” of 


| : . a . 2 couzening 
Knave, and baſt couxen d me of 5001, no Action lies, which the Court agreed. Ibid. 


He is a cozening Knave; for he had me to Coventry, and there coxen d me of 40s. adjudg'd actionable; 


but the Judgment was reverſed in the Exchequer-Chamber. 3 Le. 171. pl. 222, Mich. 29 Eliz. B. R. 


Middlemore's Caſe. S. P. cited 411 Fa as adjudg'd in Caſe of Middlemore v. Warlow. 
. C. cited by Wray Ch. J. by the Name of Warker v. Middlemore, Cro. E. 95. pl. 5. and faid 
that Judgment was given for the Plaintiff in B. R. and that a Writ of Error was then pending thereof 
in the Exchequer-Chamber, but never was moved; for if it had, they would not have given Judgment, 
And the Reporter 115 Nota, Trin. 30. that Judgment was reverſed in the Exchequer- Chamber. 
8. P. accordingly, Mo. 261. pl. 410. Paſch. 30 Eliz. Gorge's Caſe. Cro, E. 95. pl. 7. George's Caſe, 
S. C. accordingly. Hutt. 14. George v. Whitlock, S8. C. accordingly—8. P. adjudg'd not act ĩion- 
able, and Judgment affirm'd in the Exchequer-Chamber, and it is ſaid that our Law takes no Notice 
hat a Cozener is. Hutt. 14. Hill. 30 Eliz. B. R. Walcot v. Hind. 
Hie was Suitor to a Widow in S. and cozen'd ber of ber Money, in procuring falſe Witneſſes to cazen her, ad- 
zjudg'd not actionable. Ow. 47. Trin. 30 Eliz. Gilbert's Caſe. | 

He is a very bad Fellow; for he made J. S. drunk in the Nig 
zCtionable. Goldsb. 125. pl. 12. Hill. 43 Eliz. Somerſtaile's Caſe. | 

T hou art an arrant Knave; for thou haſt couxen d all Coventry, ſpoke of a Merchant, and cited by Wil- 
liams J. Bulſt. 173. to have been 714 not actionable. | | 
And in the Principal Caſe there the Words were, He hath couxen'd the Earl of H. Fi as much as be 
(Innuendo the Plaintiff) is worth, not 2Etionable, tho' the Plaintiff was High Sheriff of the County, 
and a Juſtice of Peace. Bulſt. 172. Trin. 9 Jac. Tut v. Kerton. | 

Yew are a couzening Knave, and did couzen me of 12001. at one Time, and that was in makins an Account 
in the Year 1648. being ſpoke by Defendant who had been Gopartney in Trade with the Plaintiff, ad- 
judg'd aCtionable ; and ſo by Roll Ch. J. it would, had the Copartnerſhip continued. Sty. 388. Mich. 
1653. Townſend v. Barker. | 8 4224 
| our Maſter is a couzening cheating Knave, and a Rogue to boot, and couxen d and cheated all the Pariſh, 
(Innuendo the Pariſh of W.) and all Perſons he deals with, not actionable, and Judgment ftay'd. Show. 
181. Mich. 2 W. & M. Tamlin v. Hamlin. | 

He is a couzening Knave, and lives by Couzenage, adjudg'd not actionable, tho* ſpoke of a Knight, and 
one of the Gentlemen of his Majeſty's Privy-Chamber. Godb. 284. pl. 407. Mich. 15 Jac. B. R. Sir 
Wm. Bronker's Caſe ——Cro. J. 427. pl. 1. Sir Wm. Brunkard v. Segar, S. C. Mountague held that 
the Quality of the Perſon ought to be conſider d; but the other Juſtices doubted, and will'd that Pre- 
cedents be ſearch'd—S. C. cited per Cur. Cro. J. 619. (bis) Mich. 18 Jac. B. R. in pl. 9. that ſuch 
| Words were not actionable. 5 | | = 


10. Rebellions and traiterons Knave. It was inſiſted that Rebellious Traiterly 
may be upon a Proclamation ot Rebellion out of Chancery, or other *7-%% s 
Courts, and when Rebellious and Traiterous are coupled together, they 1 2 
are of the ſame Senſe. But per Cur. Action lies not for the Words affrm'd a 
(Kebellious Knave,) but (Traiterous) being join'd with it, Action lies; Judgment 


» anc 1 


bt, and couzen'd him of 100 Marks; not 


1 
r 


” 
. 
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Sid. 103. pl. and the Plaintiff had judgment. Cro. E. 1) T. pl. 14. Hill. 32 Eliz 
er B. R. Ward v. Thorne. | N 

EC R Booth v. Seele. Lev. 90. Booth v. Leach, S. C. Traitorly Rogue, the Court ſeem'd that the 


Words are actionable.— Keb. 439. pl. 28. S. C. adjornatur. Ibid. 469. pl. ;. Judgment for the Plain. 
riff, Niſi &c. g | 


2 3 11. Adjective Words are actionable, when the AgjeFive preſumes an 
a thieving Af committed, and alſo when it ſcandalizes one in his Office, or Function 
Rogue, was gy in the Trade by which he acquires his Living; As it A. ſays that B. is2 


ny 2 perjur'd Knave, there muſt be an Act done, or otherwiſe he cannot be 
* 


it implies an Perjur'd 3 ſo it he ſays of an Officer or Judge that he is a corrupt Officer 
Act done; or Fudge, Action lies for both Cauſes ; as, firſt, becauſe it implies an Ag 
And fo for done; and adly, it is ſlanderous to him in reſpect of his Office; per 
the Words, Gut © 4 Rep. 19. A. Mich. 44 & 45 Eliz. B. R. in pl. 15. 


Thou art a 
buggering | 5-11; | 

Rogue, and [ could hang thee. Sid. 373. pl. 13. Trin. 20 Car. 2. B. R. Collier v. Burrel. 2 Keb. 
pl. 36. Collier v. Bourn, S. C. accordingly. The Court were of Opinion that the Words, (bug. 
gering Rogue) were actionable. All. 61. Paſch. 24 Car. B. R. Chapple v. Goodhouſe ; Sed adjornatur 
—— — Per 3 Juſtices, Thieving Rogue, imports an Act, but, Thieviſh Rogue, only an Inclination, 
and therefore inclined that calling the Plaintiff, Thieving Rogue &c. was actionable; but Charleton 
e contra. Freem. Rep. 279. Paſch. 1681. C. B. Dorrel v. Grove. 


Cro J. 65, 12. But where it does not imply an Af done, but an Inclination only to 
. 5. an Act, which does not ſcandalize the Party in the Duty of any Office 
Paſch. 3 He . 5 4 
ac. S. P. or Function, or in his Trade, there an Action does not lie; as by ſayin 
cems admit- that he is a ſeditious or * thieviſh Knave, which do not import any A 
ted, Robins done, but an Intent or Inclination only to it, which is not * 
y. Hildre- by the Common Law. 4 Rep. 19. b. Mich. 44 & 45 Eliz. B. R. per 
S. P. Arg. Cur. in pl. 51. . 
ſaid to have | | 
been —_ , 2 Bulft. 138.—S. P. by Jones]. Lat. 47. Adams's Caſe. —S. P. per Cur. Sid. 373. Trin. 
20 Car. 2. B. R. in pl. 3—— But to ſay, Thou art a thieviſh Pirate, is actionable; Per * , Lat, 
$I Difference taken and agreed per tot. Cur. Ld. Raym. Rep. 236. Trin. 9 W. z. C. B. in 
e of Osborn v. Poole. | | | 


Cro. J. 120. 13. Words ſpoken of a Church-warden were, viz. Thou haſt perjured- 

pl. 1 8. C Jy preſented me at the Viſitation. Williams and Yelverton held, that be- 

adjudg'd for . f X I, 

the Defen. Cauſe the Words were adjectively ſpoke, and likewiſe not ſhewing what 

dant per tot. Thing he preſented, ſo as it might appear to the Court to be within his 

Cur. becauſe Charge, and | hy nana by him, the Action did not lie; but Fenner 
ſaid nothing, & adjornatur. Cro. J. 80. pl. 3. Mich. 3 Jac. B. R. Stile 

he was v. Heath. | | 

ſworn, nor 1g 3 | 

what he ſwore, ſo as he 1 commit Perjury; nor that it was in any Tudlcial Proceeding. Cro. J. 


120. pl. 1. Trin. 4 Jac: B. R. Sill v. Heath. Yelv. 52. S. C. per Fenner, Velverton, and Wil 
liams, abſente Popham. | 


14. Thou haſt thieviſhly taken my Money out of my Purſe. Not action- 
able. Yelv. 72. Arg. 

15. Thou haſt dealt traitoron/ly with . S. is not actionable. Arg. But 
Yelverton J. made it a 8 if the Words were, Thou haſt dealt trai- 
torouſly with the King. Velv. 72. Mich. 3 Jac. 


16. Thou art a roguiſh Knave and a Thief, Per Cur. Tho' this is ſpoke In | 


in the „ Senſe, yet the Word ( Thief) here is a diſtinct Word 
by itſelf, and ſcandalous. And Judgment for the Plaintiff 2 Bulſ. 
134. Mich. 11 Jac, Baily v. Maynard. | | 

17. Thou art N.'s Hackney, (Innuendo) Thou art a thieviſh Whore and 
a pocky Whore, and I mie goes thee a pocky Whore. Adjudged not action 
able, becauſe ſpoken adjectively. 2 Roll Rep. 71. Hill. 16 Jac. B. K. 
Gultord's Caſe, | — 


18. Action 


. 4 . * 9228880 4 14 


„ 
— 
* 
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5 Tis. 


Cn — 


— 


18. Action lies for ſaying of a Merchant, He is a broken Merchant, it Cro. C; 1. 
being all one as the calling him a Bankrupt. Agreed per tot. Cur. Jo. 418 P. 
321. pl. 5. Trin. 9 Car. B. R. in Caſe of Leycroft v. Dunkin, _ 893 

19. Thou art a perjured Frieſt. Adjudg'd actionable; for the Words 
muſt mean that he was guilty of Perjury, for which he might be indict- 
ed. Sty. 6. Hill. 21 Car. Hogg v. Vaughan. 5 1 

20. Thou art a Baſtard- bearing Whore, and hadſt two Baſtards by a 
Butcher ; and I will prove it. It was objected that the Words were 
ſpoken of a Feme Covert, who cannot have a Baſtard, At another Time 
Roll Ch. ]. agreed, thar if ſhe were married at the Time of the Words 
ſpoken, ſhe could not have a Baſtard, but ask d why they ſhould not be 
actionable; for the Words purport that ſhe was not married when ſhe 
had the Baſtards, and the fary have found for the Plaintiff, and Judg- 
ment for her Niſi. Sty. 424. 425. Mich. 1654. Stevens v. Ask. 

21. Tou are a thieving Rogue, and get your Living by Filching and Steal. Thou haſt no 
ing. It was mov'd that the Words imply only an Inclination. Sed more than 
non allocatur ; for they imply a Habit and a Trade of 'Thieving. And = =» 

udgment for the Plaintiff, 2 Keb. 440. pl. 94. Mich. 20 Car. 2. B. R. Gas * 
Hog v. Merry-church. | Cheating ; 


| Per Cur. not 
actionable, becauſe he did not aver that he was of any Trade, or that he had any Thing. 12 Mod. 
$07. Mich. 11 W. 3. Bromfield v. Snoke. 5 


(K. a) Interrogative Words, See (La) ul 


i. IF one favs to another, When wilt thou bring home the q ſtoln Sheep Mo. 418. 
which thou ſtoleſt from J. S.? an Action lies for theſe Words. 1 3: $ C. 
Mich. z & 38 Elis. B. R. between Hunt and Thimblethorp adjudged. acordingly 


Have 


you brought home the 40 l you * ? Adjudged for the Plaintiff, and affirm'd in a Writ of Error. Ero. 
J. 568. pl. 5. Paſch. 18 Jac. B. R. May v. Gybbons. ——2 Roll Rep. 165. Mayott v. Gibbons, S. C. 
adjudged for the Plaintiff. ——Palm. 66. Gibbon v. Magor, S. C. 


2. Where is that Bankrupt Knave £ Where is that Pillory Knave £ (In- 
nuendo the Plaintiff) and averr'd' he was a Merchant. Adjudg'd 
* Cro. E. 26. pl. J. Paſch. 26 Eliz. C. B. Griffith v. Mori- 

on. | 
3. What art thou? a Bankrupt, and waſt a Bankrupt. The Court held 
that the Anſwer to the Interrogation is a direct Affirmative, but they 
Tov 6 adviſe &c. Cro. E. 213. pl. 1. Paſch. 35 Eliz. B. R. Jordan v. 
4. Did you not hear that C. is guilty of Treaſon Cc. Reſolv'd that this 
15 tantamount to a ſcandalous Publication. 12 Rep. 134. Mich. 10 Jac. 
in the Earl of Northampton's Caſe, 

5. Hath that Baſtard B. M. cauſed you to be arreſted ? Is that all the 
Spight that Baſtard can do you ? Reſolved that theſe Words are ſpoken 
affirmatively, and not by Way of Interrogation ; and having loſt his 
Marriage by Reaſon thereof, a Judgmenr given in C. B. for the Plaintiff 
was affirm d. Cro. J. 422. Pl. 5. Paſch. 15 Jac. B. R. Nelſon v. Staff. 

6. Did not you ſteal 401. £ Per Dodderidge J. theſe Words are not ac- 
tionable; for this is nothing more than an Interrogation. 2 Roll Rep. 
166. Trin. 18 Jac. B. R. in Caſe of Mayott v. Gibbons. 

7. Haſt thou been at London to manage the Money thou ftoleft from me ? 
Barkley and Jones (the other Juſtices being abſent) held the Words ac- 
= J R tionable; 
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tionable; for the firſt Words are the Words of Interrogation. 
ſubſequent Words, viz. The Money thou ſtoleſt from — is a e 
Affirmation. Mar. 58. pl. 90. Mich. 15 Car. Anon. Py 
8. Jon are no Thief? Theſe Words, with an Averment that they im- 
ply an Aftirmative will bear an Action. Per Barkley J. Mar. 8. Paſch 
$4.” 9 5 Þ RR i 
9. B. tho Rogue, Wilt thou murder my Sifter, as thou didft thy 25 
(Innuendo A. then dead.) Adjudg'd en? for the Senda th 
greater if the be not dead; and being ficta & falſa, they ſhall be intended 
ſcandaloſa. Keb. 359. pl. 52. Mich. 14 Car. 2. B. R. Brown v. Charlton. 


— 


2 Pe FIT PO 4 
— 
Y „„ 
. 


© (L. a) Words in the Preter Tenſe. 


'Sty. 22. 23. 1:J F a Pan ſays of J. S. a Juſtice of Peace, J. S. was a debauch'g 
Paſch. .23 o Man, and * was not fit to be a Juſtice of Peace, no Action lies 
2 0 kor thele Words; becauſe it might be that he was ſuch a debauchd 
held ir no: JPerſon in time paſt, and was not then worthy to be a Juſtice of 
ationable; Peace. Paſch. 1650. B. R. between Hamond and Kingſinill, udjudg b 
bur Bacon j. per Curtam in Arreſt of Judgment, Intratur. Pill. 22 Car, Rot, 


contra. Cu- 
ria adviſare 733 | 
vult.——Sty. 210. Paſch. 1649. S. C. Judgment quod querens nil capiat per Billam. 
* The Word in Sty. 22. & 210. is (is not fit &c.)—S. C. cited Lev. 52. as adjudg'd not actionable 
and there the Words are, He is a debauch'd Man, and unfit to be a Juſtice, ; 


Noy 157. 2. If one ſays to another, Thou art a baſe Fellow, and haſt the 
N * French Pox, 110 Action lies; for peradventure he had the Pox, but 
na be, is nom cured ok it, and ſono one will avoid his Company, Palch. 
French Pox, 6 Jdc. between Allen and Smith adjudged. | 


* 


not actiona- — | | 
ble. And Coke Ch. J. took this Difference of ſuch a Slander de Tempore præterito, when it touches the 
Mind, and when it touches the Body. If it be a Scandal to the Mind and the Affections, as Perjury, Fe- 
loriy &c. there the Mind that remains is flander'd ; but if it be of an accidental Infirmity or Diſeaſe 
of the Body, it is otherwiſe; for none now will forbear his Company, tho he had the Plague in Times 

aſt. 8. P. held not actionable. All. 31. Mich. 23 Car. B. R. in Caſe of Dutton v. Eaton, | 


See (V. a) pl. 24. S. C. 


3. T will prove that E. had been a Bankrupt, and had agreed with his 
Creditors for a Noble in the Pound. Theſe Words are actionable, being 
ſpoken of a Merchant. D. 72. Marg. pl. 6. cites it as adjudg'd Hill.; 
Jac, B. R. Rot. 855. Edmonds v. Whetſtone. ; 

4. Thou wat perjured, and haſt much to anſwer for before God. It was 
objected that it is in the Time paſt, and is extenuated by the ſubſe- 
quent Words, quaſi diceret, altho not anſwerable before Men, yet [he 
was] before God; Sed non allocatur. And adjudg'd for the Plaintif 

| Cro. C. 199. pl. 12. Trin. 6 Car. B. R. Smart. v. Eaſdale. ' 
Jo. 321. pl. 5. Thou cameſt a broken Merchant from Hamburg, (Innuendo at his Re- 
5. S. C. and turn from Hamburgh into England) and that I will juſtify. It was ob- 
5 5 jected that the Plaintiff having ſhewn in his Count that he came over 
2 Pld about 8 Years ſince, he might become a rich Perſon and of good Credit 
riff was dam- fince that Time, and ſo no Action; and of that Opinion was Richardſon 
nified by Ch. J. for that Slander ought not to be taken by Intendment; bur the 
er- %. Plaintiff having charged that the Words were ſpoken maliriouſly and to 
— [ 2 impair him in his Credit, it was adjudg'd by the other 3 Juſtices for the 
was given by Plaintiff, Cro. C. 317. pl. 14. Trin. 9 Car. B. R. Leycroft v. Dunker. 


uſtices | 


for the Plaintiff, Richardſon contra. ——Hutr. 125. in Caſe of Dawe v. Pa!mer, cites Dunkin v. Ley- 


croft S. C. ax adjudg'd and affirm'd in the Exchequer- Chamber. Caſe 
| 0 5. a 


9 
1 * 
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6. Caſe by Husband and Wiſe, tor ſaying of her, viz. She is a Strumpet The Words 
* a Bad, and kept a Pawdy-Houſe ; It was moved in Arreſt of Judg- =. er 
ment that the laſt Words only are actionable, and thoſe are of the Time ſue did for- 
paſt, and ſo may be intended that ſhe kept a Bawdy-Houſe before the merly keep a 
General Pardon; but per Cur. the Scandal remains, and it ſhall not be _—_ 1 
ſo intended, unleſs it appears plainly to be ſo ſpoken and intended. 2 „ ee 


7 | | | is ſtill pu- 
Lev. 233. Mich. 30 Car. 2. B. R. Newton v. Maſters. — 99 fo 


| it. Freem. 
Rep. 278. pl. 312. (bis) Mich. 1678. Anon. ſeems to be S. C. 


(M. a) Conditional Words, | 
IF a Man ſays, if J. S. might have his Will, he would kill the Cro. J. 407. 

I King, an Action upon the Cale lies for theſe Words, tho he 5.4 Kn 

refers it to the Will of J. S. for it is a great Offence to have ſuch a Ban , n 
Will. My Report, 14 Jac. between Sir J. Sydnam and Yayo, <s.c. and the 
held the Words aCtionable.— —— Ibid. 408. in a Note at the End it is ſaid that Error 2 be 
and the Judgment was affirm'd Mich. 16 Jac.— — Hob. 180. pl. 217. Sydenham v. May S. C. ſays that 
Paſch. 16 Jac. the Court inclined that the Words were actionable.—.—8. C. 3 Bulſt. 260, adjudg d that 


the Words are actionable Roll Rep. 417. pl. 20. S. C. adjudg' d for the Plaintiff. ——See (O. a) 
pl. 1. and tit. Trial (K. g. 2) pl. 15. 


4 * n 
— _— — = — 
5 5 


(N. a) Diijunctive Words. 


1. IF A. ſays of B. to C. the Brother of B. Sirrah, thy Brother B. Cro. C. 283. 
was whipt about Taunton-Caſtle, tor ſtealing of Sheep, or elſe 3 Stir- 

was burnt in the Hand or Shoulder, whereas he never did any ſuch 8 U 
Felony, B. ſhall have Action for thele Words; for tho peradventure juag'a for 
it he had ſaid that he was whipt about Taunton-Caſtle for ſtealing of the Defen- 
Sheep, or elſe was burnt in the Hand, without more, it ſhould be dent — 
intended that he meant that he was burnt in the Hand for ſtealing of Je 3% 27, 
Sheep, and ſo the Action ſhould lie; yet when he adds the laſt Words, judg'd ac- 
or Shoulder, this makes the Words uncertain ; for he could not be cordingly— 

burnt in the Shoulder for ſtealing of Sheep, and then to ſay a Yan 

ſtole Sheep, or was burnt in the Shoulder this implies no Certain⸗ 
ty ; for to ſay that he ſpoke ſome Words that will bear an Action, or 
other Words that will bear an Action, an Action does not lie. Mich. 

aintiff, J my ſelf being de Concilto WW 

Jntratur Trin. 8 Bot. ; , | — 

2. But akter he brought a new Action, for ſaying that he was see (P. a) 
whipt about Taunton Caſtle for ſtealing of Sheep, and Mich. 9 Car. pl. 9. S C. 


adzudged in B. B. that the Action lies, this bei in Arreſt and S. P — 
of Judgment. hat th 5, this being moved in Arreſt 1 


either in Cro. C. 283. or Jo. 308. 8. C 


3. Thou haſt ſtole my Mare, or was conſenting to it. It was held by Fen- 


ner and Clench that no Action lies; for he -onſ | 
be faultleſs. Noy 102. Anon, r he may conſent tacendo and yet 


4. She 


8 
r 
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— 


——— 


She had a Child, and either fhe or ſomebody elſe made it away, Ad. 


judt d not actionable by 3 Juſtices, contra Bridgman Ch. ]. 
Hill. 17 & 18 Car. 2. C. B. Falkner v. Cooper. 
5. J. S. is killed, and one ſays A. or B. Killed F. S. A. may bring an 
Action, and ſo 7 B. and there muſt be an Averment that neither did 
ir, per Bridgman Ch. J. Cart 56. Hill. 17 & 18 Car. 2. C. B. in Cafe of 
Falkner v. Cooper. i | 


Cart, 3; 


—— 


9 


(O. a) For what Words it lies, in Reſpect of the Uy. 
certainty of the Time. In futuro. 


See (M. a. 1. F one ſays of another, If he might have his W1ll he would do ſuch 
pl. 1. 8. C. a Thing, waich is a Matter actionable, Action lies, tho" they are 
ſpoke in futuro, becauſe they prevent Dccaſionem Ruinz. My Re: 
rts, 14 Jac, Sir F. Hanam and Mayo adjunged, and ſo it was te 
dlved per tot. Curiam, Paſch. 16 Jac. in a Mrit of Error upon 
this in the Exchequer⸗ Chamber. : | 

S.P. D. ;2. 2. Sf a Man ſays of a Merchant, That he will be a Bankrupt 
Nit 6: within 2 Days, an Action lies, though the Words are ſpoken in futu- Þ 
6. cites C0. Mp Reports 14 Jac. 


Caſe ;' and ſays he heard that Judgment was given for the Plaintiff. S. C. cited Yelv. 160. in Caſe 
of Staverton v. Relfe, Mich.) Jac. by Williams J.—S.P. Per Cur. Arg. Roll Rep. 427. pl. 20.— 
S. C. cited by Haughton J. 3 Bulſt. 262. | ot i 

J. S. will bea Bankrupt. Henden Serjeant ſaid theſe Words are not actionable; but if the Words 
ng, J. S. vill be a Bankrupt within 3 Days, it is otherwiſe. 2 Roll Rep. 433. in Caſe of Thompſon 
v. I wenge. N | | 


8. P. orif g. So if a Man ſays, That he will rob J. S. within 2 Days, at 
my e Action lies. My Reports. 14 Jac. Per Dod. e 


Wait to rob J. F. within 2 Days, Action lies ; Per Dodderidge J. Roll Rep. | 427. in Caſe of Sidnam 
v. Mayo. —3 Bulſt. 261. by Dodderidge J. in S.C. accordingly. 


But to ſay, 4. He will break fportly, 1s actionable; Per Dodderid ge and Jones] 


Tk mw Lat. 114. Paſch. 2 in Hill's Caſe. 


not actionable; Per Dodderipge and Jones J. Ibid. 


Judgment 4. Tho art à forſworn Fellow, and we will prove thee ſo, and thou can 
3 take no Benefit 2 Law. Adjudged not actionable, becauſe it is in the 
the Words future Tenſe. Sid. 48. pl. 9. Mich. 13 Car. 2. B. R. Daniel's Caſe. 
were not 


actionable, and eſpecially as they are here alleged to be ſhots by Baron and Feme (Meant by the Word 
(we) in Sid.] Keb. 124. pl. 36. S. C. by the Name of Daniel v. Turpin, 
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(P. a) For what Words it lies in Reſpect of the Uncer- 
tainty. Where there are not direct affirmative Words. 
Aud what ſhall amount to an Affirmation. | 


1. IF one ſays of another, I think in my Conſcience, if he might have See (M. a) 


his Will he would kill che King, or ſuch ſcandalous Matter, an 6 5 


Action lies, though he does not ſay them preciſely, but retuſes them 8 © 
to his Conſcience, and to the Mill of another. My Reports, 14 Jac. Hob. 180. pl. 
Sit 7. Hanam and Mayo adjudged. And fo it was reſolved per totam 2:7. 5. C. 


Curiam at Serjeant's-Jnn, in a Writ of Error, Paſch. 16 Jac, te Ceurt in- 


clined thar 


B. R. in the ſame Caſe. Hide Same Caſe, Hob. Rep. 243. they would 


bear an 


See Tit. Trial (K. g. 2) pl. 15. S. C. and the Notes there. 


Action. 


2. Jfa Man ſays of J. S. he is in Warwick Gaol for ſtealing of a Hob. 177. 


Mare, and other Beaſts, no Action lies for theſe Mords, becaule they 9. a 


do not directly affirm that he hath ſtole the Cattle, as if he had ſald J 5. &. 
he ſtole them, and was in Gaol tor it; but they only are reported of his accordiogly, 


between Steward and Biſhop udjudged. | ſriatim. ” 


S. C. adjudg'd accordingly. Nay 24. S. C. accordingly.——Hurt. 2. S. C. adj accordingly — 
8. C. 18 68 yay « Caſe . v. Audley, — the Court agreed to 3 C. = 
the Name of Steward v. Butler. 2 Sid. 16.——Lev. 82. in Caſe of Crawford v. Middleton, cites 8. C. 
and ſays the Court queſtioned the Caſe of Sreward and Biſhop, whether it be Law or no. 

He was in Priſon in a Gaol for ftealing P.'s Beaſts. Adjudged for the Plaintiff; for by Fenner a Man 
cannot be impriſoned for Stealing, if he did not ſteal. Goldsb. 130. pl. 26 Hill. 43 Eliz. Parloir's 
Caſe — Mo. 401. pl. 531. Paſch. 37 Eliz. Barler's Caſe, S. C. fays it was doubted if Action lies, be- 
ceuſe he did not ſay he had ſtole the Beaſts. Mo. $66. pl. 1196. Anon. S. P, He was in N. 
Goal for a Robbery committed upon A. B. Adjudged for the Plaintiff. Cro. J. 247. pl. 6. Trin. 8 Jac. 
B. R. Heynes v. Sprott.— Bulſt. 40. Anon. ſeems to be 8. C. but the Court differing in Opinion, or- 
dered to ſearch for Precedents. —S. C. cited in Caſe of Kamelford v. Tuke. 2 Roll Rep. 104. Thou 
_ been in Gaol for ſtealing of a Pan, is actionable. Cro. J. 154. pl. 3. Paſch. 5 Jac, B. R. Showel v. 

aman. | | 


3. Ik a Pan ſays of B. he was taken for ſtealing of two Horſes, I bave ſerved 
and I have ſuſpected him theſe 4 Years, in att Action 2 the Caſe for —— _ 
theſe Words, tho B. avers that he has been at all Times free from —_ 15 
any Sulpicton of Felony, yet the Action does not lie, becauſe this is ng + 
not any Affirmative that he ſtole the Horſes; for a true and good C oe f 
Man may be ſulpected and taken for ſtealing of Horſes, as a Man % 
may be impriſoned or indicted for the Stealing of Things, and pet on Not 
map be free from the Toa. E 16 Car. B. B. between guilty plead- 
Curſon and Wocd adjudged Per Cu , In Arreſt of Judgment ; but * and 
— if he had averr' that he never was taken for the ſtealing of any 959, #: 

ories, | | tiff, it was 

. adjudged 
that the Action did not lie; for the Defendant doth not ſay expreſsly that he had ſtolen the Goods, 
but that he had ſerved him &c. which may be, tho he did not ſteal them; ſo it is only a Charge by 
Implication. Cro. E. 234. pl. 6. Paſch. 33 Eliz. C. B. Atkinſon v. Atkinſon. 

Thou «waft arraigned for ealing a Horſe. Arg. Palm. 68. Mich. 17 Jac. B. R. cited as. adjudged not 
aQionable ; to which e | 


rt agreed. | 
4. Jf 9. ſays of B. Thou art a baſe Rogue, and a dogged Rogue: 
and I will make thee an Example and Prece ent for a — . — 
Action lies for thele Words; for they are Affirmative, with an Aſſe- 
veration. Paſch. 16 Car. B. G. between Danie! and Reookes, Per 
Curtam adjudged, this being moved in Arreſt of Judgment. Je 
| 5 5. 
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434 Actions [for Words. 

Sty. 199. 5. Tf A. ſays of B. ſhe went to the Spaw to be cured of the F ww 1 
Hobſon v. Pox, an Action lies; for none go ta be cured of a Diſeaſe which he 
8. C. adhpor- has not; and therefore this is an implten Affirmative. that che had 


natur — this Oiſeaſe; for this is ſtronger than to ſay ſhe was laid for the Por. 
Ibid. 219, Trin. 1650. between Hob/on and Fudſon udjudged Per Curiam, thig 


8 C. Jer- being moved in Arreſt of Judgment. 


man 55 | 
doubted ; but Judgment was given for. the Plaintiff. He hath been in F's Tub, (Innuendo the Tub 
of one Fowler a Surgeon, in which Tub no Perſon had been bur thoſe which were laid of the Pox) 7 


ill not ſay of the Por, hut he lay in the Tub at the Time that L's Wife was laid of the Pox. Adjudg'd not 


actionable. Goldsb. 135. pl. 34 Hill. 43 Eliz. Bury v. Chappel. 


6. If a Man ſays, I do accuſe Hz of poiſoning his Aunt, Action 


| of p 
upon the Cale ties; tor this is an Affirmative that he had poiſoned 


Aunt. Trin. 39 Eltz. Per Fenner. eee 
= . So if one ſays to another, 1 will prove you have poiſoned my 
. Aunt, Action upon the Cale lies; for this ts a more vehement qt 
Fel wos fix mative that he had poiſoned her, than to lay that he had poiſoned 
thee a per- her. Trin. 39 Eltz. + N. Per Poph. | | 
ured Knave ; - 

Per tot. Cur, This is a vehement Affirmative, and imports not only that Perjury was committed, but that 
the Defendant would openly traduce the Plaintiff by it, in ſuch Manner that it ſhould be openly proy'd 
Yelv. 160. Mich, 7 Jac. B. R. Staverton v. Relfe. . 

I will prove that be hath ſtolen my Books, is actionable; for they imply an Affirmative, and are as much 
as if he had ſaid that he had ſtolen his Books. Mar. 19. pl. 4. Paſch. 15 Car. pl. 44. Anon. 8. P. 
Per Cur. Arg. in Caſe of Bury v. Wright. Velv. Paſch. 6 Jac. HTN 

I xvill bring him before a Juſtice of Peace ; for [ vill prove that he hath ftolen &c. Per Cur. tho' the fir 
Words are not actionable, the laſt are. ar. 20. in pl. 44. Paſch. 15 Car. Anon. 

I wlll prove thee a Thief, and a Plotter of Thievery ; and I will prove it by thine own Son, or elſe I will ſend 
bim to the Devil. Reſolved not actionable, and ſo revers'd a Judgment in B. R. Cro. J. 214. pl. II. 

Mich. 6 Jac. B. R. Frank v. Alſop. 125 . 

I doubt not to prove but he hath ſpoken Treaſon. Adjudged actionable. Win. 123. 124. Hill. 22 Tas 
C B. Hitcham v. Brook. Hutt. 75. S. C. Paſch. 1 Car. Reſolved by all that the Plaintiff ſhall have 
his Judgment. | | 

or my Ground A. Hext ſeeks my Life, and if I could find J. F. I do not doubt but within 2 Days to ariſ 
Hext for _— of Felony. Adjudged the firſt Words not actionable; but for the laſt Words Action 
lies, becauſe for Suſpicion of 43x he ſhall be impriſoned, and his Life drawn in Queſtion. 4 Rey, 
15. b. pl. 5. Paſch. 27 Eliz. B. R. Hext v. Yeomans. 
I have indicted B. of Perjury, and I doubt not but to prove him a perjured Perſon to all Intents and Purpoſes. 
udgment was arreſted ; for otherwiſe no Man can proſecute Perjury, vor inquire for Evidence to 
prove it, without pre, of an Action. Sid. 220. pl. 7. Mich, 16 Car. 2. B. R. Bull v. May.—Keb, 
797. pl. 63. S. C. the Parties agreed to begin de novo, and diſcontinue by Conſent. 

1 will arreſt J. S. for Felony, and after prove Mr. Heale Acceſſory. Cited as adjudged that Action lies. 

Mo. 428. in pl. 597. | | 


See (E b) 8. Oo ik one ſays of another, I will call him in Queſtion for poiſon- 


7. S. C.— is wer a SE f ; 
| 74 E. 569. 108 his own Aunt ; and I make no Queſtion but to prove he hath poiſon- 


fl 3, 8 C ed his Aunt, Action upon the Cale lies; for this is a direct Affirms 


adjudgedfor tive that he hath poiſoned his Aunt, and more vehement than the 
the Plain- gther before, malmuch as he ſays, J make no Queſtfon bnt to prove 
of; tors, if Trin. 39 Elz. B. R. between 2 ans Pore adjudged, 
impeach'd, tho he never did any ſuch Fact.—Noy 63. S. C. adjudged accordingly. 


9. If A. ſays of B. He was whip: about Taunton-Caftle for 
Stealing of Sheep, tho this is not a Direct Affirmative that he ſtole the 
Sheep, yet it is a direct Allegation that he was whipt for Stealing of 
DN: which ts a great Slander. Mich. 9 Car. B. R. between 
Churly and Hill ũdjudged, this being moved in Arreſt of Judgment. 
11. Ik A. ſays to B. the Wife of C. Wherefore will your Husband 
hang J. S.? To which B. anſwers, For coming in the Night, and break- 
ing our Houſe, and ſtealing our Goods, J. S. ſhalt have an Action for 
theſe Words againſt B. and C. her Þugband; for tho' the Words 
are ſpoke-by Yay of Anſwer to a Queſtion, pet this is a —.— 5 


uf 


Wo 


—_— 


Actions [for Words.] EE 7? 


frmative. Paſch. 11 Car. B. R. between Haywood and Nayler ad. 
judged in a Writ of Ertor, and the Judgment given in B. al 
firnm'd accordingly. . Intratur Pill. 11 Car. Rot, 527, 5 

11. If A. ſays of B. and C. We will have them ſtand upon the Pil- 
lory, and have their Ears for ey; and Subornation of Perjury, AC- 
tion hes; for this is a direct Affirmative that he was nerjtired, and 
guilty of Suvornatton of Perjury, Trin. 15 Car, B. R. between 
Pell and Fellow, und another Action between Pell and Chapman, Ad- 
judged in a Writ of Error, and the firſt Judgment alfirm d. In⸗ 
tratur Paſch. 15 Car. B. B. Rot, 162, 163, 

12. That Thief A. hath ſtolen away my Goods, and deliver'd them to Ba- 
eon. An Action was brought by Bacon for theſe Words, but becauſe 
the Words do not charge him with having any Notice of the Stealing, 
fo that he is not touch'd as Acceſſory, he took nothing by his Writ. 
Dal. 41. pl. 21. 4 Eliz. Bacon's Caſe. 

13. The Defendant hearing that his Father's Barns were burnt, ſaid I 
cannot imagine who ſhould do it but the Lord Sturton, this is actionable. 
Mo. 142. in pl. 283. Arg. cites 5 Eliz. Ld. Sturton v. Chafin. 

14. H. is infected of the Robbery and Murder lately committed, and doth Dal. 41. pl. 
ſmell of the Murder. The Plaintiff having ſet forth that a certain Rob- 27. - hou ar- 
ns and Murder was lately committed, he had Judgment after long ny 3 


1 : id. 103. pl. 
Deliberation and Argument; and this was by reaſon of the Word (in- 41. Aut, Low 


fected,) contrary to the Opinion of Carlyn. D. 3117. b. pl. 8. Mich. 13 not obſerve 
& 14 Eliz. Hawley v. Sidenham. SI any Opinion 

| : ; | of the Courr. 
D. 317. b. Marg. cites Mich. 40 & 41 Eliz. C. B. that Anderſon and Owen, in the Argument of 
Grimſton's Caſe, held this Caſe not to be Law.——S. C. cited Arg. Mo. 142. in pl. 283. by the Name 
of Hawley v. Simbart.—S. C. cited by the Reporter, D. 72. b. pl. 6. at the End of Kainge's Caſe, as 
actionable. S. C. cited Arg. 3 Bulft. 249. in the Caſe of Lewknor v. Godnam. 8. C. cited 
Godb. 90. pl. 100. per Clench J. Mich. 28 & 29 Eliz. as actionable.—8. C. cited in the Caſe of 
Meredith v. Bonell, Arg. Hutt. 58.——— Cart. 214. in Caſe of Anniſon v. Blofield, cites S. C. as actio- 
nable 8. P. cited and admitted per Cur. Goldsb. 138. pl. 42. Hill. 43 Eliz, in Redfrein's Caſe, 
where the Words were, [/ Was robb'd, and you was privy thereto, and bad Part of my Money, adjudg' 4 
the Plaintiff. S. C. cited 3 Bulſt. 249. | 


15. Saying that the Plaintiff cauſed the Defendant to be arreſted with 
forg'd Writs, are actionable; tor the Word (cauſed) extends as well to 
the Forgery as to the Arreſt, and ſo amounts to the Slander of Forgery. 

4 Le. 181. pl. 279. Mich. 26 Eliz. C. B. Hungerford v. Watts. 5 
16. Thou waſt coop d up for Ge 1 Writs, adjudg'd not actionable. S. C. cited 
Cro. C. 268. pl. 2. Arg. in Caſe of Halley v. Stanton, cites 31 Eliz, by Periam 
Noel's Caſe. 3 
| y. Cro. E. 
1 I 234. in pl. 6. 


17. She is as very a Thief as any (Or ſhe is a worſe Thief than any) that 4 Le. 121. 
robbeth by the Highway Side. Per Cur. clearly, the Words in both Caſes PE 245: 


are actionable. Cro. E. 224. pl. 8. Paſch. 33 Eliz. B. R. Ratcliff a. 


(Lady) v. Shubley. Shipley, S.C 


| # | wgly, 

18. You never thought well of me fince G. did ſteal my Lamb, adjudg'd You might 
actionable, tho objeCted that it was not a direct Affirmance that G. did have known 
ſteal it. Cro. E. 289. pl. J. Mich. 34 & 35 Eliz. B. R. Graves's Caſe. . 


| BY : t 5 : 
olen mine. Fleming and Yelverton held the Words actionable, but Williams and Croche -—*_ 


o Judgment. Yelv. 144. Mich. 6 Jac. B. R. Thompſon v. Knott. 


dealt not ſo unkindl | : : | | 5 
C. B. Coope / = ' by 1 cuben you ftole a Sack of Corn, is actionable. 2 Mod. 58. — 27 Car. 2. 


19. Defendant 
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436 Actions for Words. ] e 
— 19. Defendant ſaid Thou art a forſworn Fellow ; the Plaintiff ſaid, Wii 


you ſay that I am perjur d; the Defendant ſaid 7s, if 


| 225 will have it 
adjudg'd not actionable. Cro. E. 297. pl. 6. Paſch. 35 Eliz. B. R. Lever. 
more v. Martin. | 


Goldsb. 186. 20. Many an honęſter Man hath been hang d, and a Robbery hath been 
— 127. S. C. committed, and I think he was at it, and I think he is an Horſe-ſtealer 
ur is The Court held this a great Slander, unleſs the Defendant ſhews good 


1 ” 


a little in 


Words, tho' Cauſe of his Thinking; and Judgment for the Plaintiff. Cro. E. 348. 
not in the pl. 20 Mich. 36 & 37 Eliz. B. R. Stich v. Wiſdome. | 


Meaning, 
adjudg'd for the Plaintiff, 


Ow, 18. Wiſdome's Caſe, S. C. adjudg'd for the Plaintiff. 


4 Rep. 16. 21. Thou wert deteffed of Perjury in the Star-Chamber, It was held, on 


. 9. 8. : 88 Gay 
P ind nor Motion, not actionable; tor an honeſt Man may be detected, but not 


85 


actionable; convicted, and o no Slander ; fed adjornatur. Cro. E. 371. pl. 12. Hill, 
and ſays that 37 Eliz. B. R. Weaver v. Cardan. | 

every one | | 
who has a Bill of Perjury there againſt him, is detected. S. C. cited 2 Roll Rep. 142. and per Cu- 
riam, detected of Perjury is very uncertain; for a Man may be arreſted for a Crime, and yet not be 
guilty of it. 8. C. cited Cro C. 268. | | : 


22. He ſhould have been hang'd for a Rape, but it coff him all the Mony 
in his Purſe. Adjudg'd actionable. Cro. E. 589. pl. 26. Mich. 39 & 40 
Eliz. B. R. Redtern v. Todd. | 

23. Go follow Suit againſt V. (Innuendo the Plaintiff) for ſtealing thy 2 
Kine, and hang him, or I will hang thee. Theſe Words import as much 
as it he had teloniouſly ſtole them, otherwiſe he could not hang him; 
and therefore it was adjudg'd by Fenner and Yelverton (only in Court) 
for the Plaintiff. Cro. E. 904. pl. 9. Mich. 44 & 45 Eliz. B. R. Wil- 
lvymote v. Wetton. | 
But if D. 24. D. a B. why the Plaintiff did not come to Church. B. anſwer', 
asks B con- It i, no Marvel ſhe comes not to Church; for it is thought ſhe is withChild, 
Robbay, and I fear it is true, by which ſhe loſes her Marriage with the faid D. 
and he an- not actionable; for it does not appear that B. knew of any Marriage to 
ſwers that be between C. and D. nor that the Words were ſpoke malition/ly, and B. 
3 had no Intention to ſlander C. For the Words aroſe upon the Queſtion of 
- „ ne , D. and the Anſwer does not impart any direct Slander ; for her Honeſty 
C. and fears Was not in Queſtion, but her Abſence from Church, and he affirm'd no- 
it is too true, thing preciſely, but only tells his Thoughts and Fears, which looks as 
an Aerion if he rather with'd that there was no ſuch Cauſe. Adjudg'd per Curiam, 


TR. præter Fenner. Yelv. 114. Mich. 5 Jac. B. R. Brinsby v. Balgy. 


114. ſaid Arguend.” 


Yely. 126. 25. Bear Witneſs, he hath flolen my &c. Adjudg'd not actionable, it 
| Faſt, 6 not being alleg'd expreſsly that he ſtole his Cloth. Arg. Palm. 68. To 
10. FK. Which the Court agreed. Cired as Trin. 7 Jac, B. R. Birch, v. Writts. 


Bury v. a 
Wright, S. C. not actionable. | 


26. It would be proved by many vehement Preſumptions, that the Plaintif 
was a Plotter and Contriver of the Death of one P. becauſe he would not ſell 
him his Land, is nor actionable , for it affirms nothing but uncertain Pre- 
ſumptions, whereas Words of Slander ought to be affirmative. Vel. 

133. Paſch. ) Jac. B. R. Weblin v. Mayer. 
4. was mury- 27. Thou doft lead a Life in Manner of a Rogue, I doubt not but to ſee the! 
der'd, and hang d for ftriking Mr. Sydman's Man, who was murder d; theſe Words 
the Plain- are not actionable, for they are nor poſitive for the Murder of Mr. Syd- 


tiff knocked man's Servant, he might be beaten by the Plaintiff, and murder'd by = 
| | othel, 


* 
1 ** 


Actions [for Words.) 


* 


W771 


other, Actions of Slander do not lie upon Inferences. Jenk. 302. pl. =o oe | 

Head. Mo. 
I 5 „ e 2428. at the 
End of pl. 597. ſays this was adjudg'd good Cauſe of Action. 


28. A. ſaid to B. Ay Sheep were feloniouſiy ſtole away. B. replies, I know 
who took them, it was J. . (the Plaintiff.) Crooke J. ask'd if theſe 
Words are not ſcandalous? Doderidge held them not actionable, be- 
cauſe nothing is ſaid of the Felony. Crooke ſaid that this is a direct an- 
ſwer to the Complaint of B. Bur Doderidge and Haughton held clear 
that ſuch Words are not actionable, they being a Scandal by Inference : 
only. 3. Bulſt. 83. Mich. 13 Jac. in Caſe of Helly v. Hender, S. P. ion 

29. If thou had/t had thy Right thou hadſt been hang'd for breaking P.'s Plaintiff de- 


Houſe, is actionable. Brownl. 3. Harris v. Adams. clared that 


* a; he had b 
arraign'd of robbing the Defendant before the Juſtices of Peace of N. and acquitted, ang ths Defen- 


dant ſaid of him, if 4/r. H. and one A. ( Juſtices of Peace of the ſaid County of N.) had done Juſtice, R. 
(the Plaintiff ) ad been hang d for robbing me. Theſe Words are Quaſi a preciſe Affirmative that he was 
the Party that robb'd him; and adjudg'd for the Plaintiff. Cro. E. 786. pl. 24. Mich. 42 & 43 Eliz. C B. 
Royal v. Peckham. — 3 Bulſt. 260. Arg. cites Royal and Virtue's Caſe as not actionable becauſe con- 
ditional Words | 
hon and thy Father had been hang d for coining of Money, if you had had your Deſert, long ſince ; adjudg'd 
actionable, becauſe it is a Condition which bind; an Affirmation. Palm. 68. Mich, 17 Jac. B. R. Own 
v. Audley. | wr 


T7 E 2 3 — - — 
— — 8 r : c — 
— 3 Ee Eg az G Der =ew a 


2 


—— 
r 


BS: 


2 — — "_ — — 
— o—_ 5 _—_ < 


= 
= 


_ DET. = CE 


7 


— a << 
— - 


7 = - — — — 
> . — _ — = - - — — — - - : 2 
= 1 . g \ 7 — — — — — - 
— SAFER. ——— IB Ss Po. on9 ein. irs Fe — —— — — ow — — wn i rs” 
_ £ — — == = — — —— 2 — — — — ͤ — * 2 - — 4 
2 SO on mer — — hs — — —— — 
__— * — * 2 == - 


— 
—  — — — CC ————— 


- 
EE —— Ä— 7. 
— — — 

— — — — — 
2 — 2 —— — 
— 


— 
> 


— - 
= 
”_— 


—— 
2 


— — — — 

— 

ID IDE — 
. —— ener Bo nee re 
Cn SIR, Tb — 


D 
— 
1 
— 
2 


, neat >= => ct EEE, Ar - 
EE Ce p ” 
l * 


5 


. — ra, 
— — 
— 


1 — 
— — I = — £I-Y 
EDI — 


oa — 
2 
— 


30. H. did ſteal a Mare, or elſe &. is forſworn ; adjudg'd not actionable, 
tho the Plaintiff in his Declaration averr'd that G. never ſwore any ſuch 
Matter; for it is not a direct Slander, and his Lite or Name cannot be 
drawn in Queſtion upon this Matter, and ſo can be no Loſs to him. Cro 
J. 532. pl. 10. Paſch. 17 Jac. B. R. Sparham v. Pye. | : 
= 31. As ſure as you believe that God rules the World, and the King rules the 
= Kingdom, ſo ſure did M. ſteal ſuch Goods. Win. 124. Arg. cites it as ad- 
= judg'd in Whorewood's Caſe. | 

32. I do not know but F. F. is a Bankrupt ; cited Sid. 434. pl. 27. as ad- 
judg'd actionable 5 Car. „„ | 

33. If I lift T can prove him perjured, not actionable ; for there is no Af- 
firmative that he was perjured, bur a thing which is arbitrary, and ſays 
not that he would do it; Judgment for the Defendant. Hutt. 127. Hill. 
11 Car. Davis's Caſe. | 

34 O. ſays I am a perjured Rogue ; He is a perjured Rogue as well as I. Raym. 51. 
It was moved that the Words are not poſitive, but relative only to the &, C, adds, 
Defendant, and it is not averr'd that the Defendant is a perjured Rogue. 5 Z * 
But per Cur. the Words (as well as I) by which he confeſſes himſelf to fo 3 
be a perjured Rogue, ſupply the want of an Averment ; and Judg- ther. — 
ment for the Plaintiff. Lev. 65. Paſch. 14 Car. B. R. Orton v. Keb. 293. 


Fuller | pl. 16. S. C. 
: adjornatur. 


Z —— Ibid. 
302. pl. 9. S. C. adjudg'd for the Plaintiff. 
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35. Tu P. you will lie with a Cow again as you did; if you had your De- Keb. 776. 
perts you deſerve to be hang d; is a&tionable, and a great Scandal. Sid, Pl. 12. Dole- | 1 
220. pl. 6. Mich. 16 Car. B. R. Poturite v. Barrel. ene 1 1 

36. F. W. was queſtion'd for ſtealing a Grey Mare with a Snip in her Ear, udgment 0 
and Hue and Cry went out after him, and he durſt not ſhew his Face here- — the 
abouts ; Roll Ch. J. held the Words actionable, but Nichols J. doubted, Plaintiff. 
and Ask J. ſaid nothing. Sty. 159. Mich. 1649. Gray v. Walye. 

37. Caſe for charging him with Felony, and accuſing him before a 
Juſtice of Peace thus, He came to my Door and ſet a Piſtol to my Breaſt and 
demanded Money of me, and I for Safeguard of my Life, gave him what Mo- 
ney be defired. Per Roll Ch. J. if the Words ſound to charge him with 
Felony the Action will lie, and we cannot conceive otherwiſe but that 


7 | | he | 
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438 Actions [for Words. 
be would have robb'd the Party; 2 others agreed with Roll, bur Ter. 
man differ'd. Judgment tor the Plaintiff, Niſi &c. Sty. 350. Mich, 1652. 
Neve v. Crofs. 5 
38. I hold it not fit this Girl ſhould live with her Aunt, ſhe keeping a 
1 - Houſe. No judgment was given, becauſe the Defendant offer'd 
to bring the Monies given in Damages, viz. 100 1. into Court, and ſo to 
go to a new Trial. 2 Sid. 15. 33. Mich. 1657. Hobſon v. Blackwell. 
Vent. 276. ag. I know what I am, and I know what Snell is; I never hugger d a 
he Nr Mate; adjudg'd for the Plaintiff; for this by Implication is a Charge of 
= 8 hows Buggery upon the Plaintiff, which the Standers-by well underſtood to be 


might be fly ſo. 2 Lev. 150. Mich. 2) Car. 2. B. R. Snell v. Webbling. 
de- | 
fins 2 Man and evade an Action. 


3 Keb 546. pl. 46. S. C. adjudg'd for the Plaintiff, 


8. C. cited 40. You may well ſpend Money at Law, for you can coin Money out of Halt 
1 and Farthings; this was held to import an Act done, becauſe = 
4 Ain and bare Power he could never be able to ſpend Money at Law, cited 2 
Holt Ch. J. Salk. 697. in pl. 10. by Powell J. as Trin. 12 W. 3. C. B. Horne v. 


agreed it Powell. 


was a Caſe 
in Point with the principal Caſe thereof, Speed v. Parry. 


Dou are a Raſcal and a Villain, you have forgot ſince you lived in Black-Bull-Yard, there you could procure 
broad Money for Gold, and clip it when you had ſo done, and then the Shears could go. Per Cur. where the 
Matter imputed is confined to a particular Place, as here (you could in ſuch a Place) they mult be un- 
derſtood to imply an Act done; for the Power is the ſame in all Places; and ſo actionable. 2 Salk. 69) 
pl. 10. Trin. 4 Ann. B. R. Speed v. Perry.——2 Ld. Raym. 1185. S. C. the Court all along inclined for 
the Plaintiff, but took time to conſider, and afterwards gave Judgment for him. 


41. You are a great Rogue and Raſcal, as great a Rogue as your Maſter, 
who-is a Rogue, _ that your Maſter and Dame ftole Ruggs and Duilts ; the 
Plaintiff made proper Averments, and the Words held actionable; and 
Judgment for the Plaintiff Comyns's Rep. 267. Mich. 4 Geo. 1. C. B. 
Apton v. Pinfold. „5 

42. I will have him tranſported for Perjury and Forgery. Special Da- 
mages were found, and Judgment given for the Plaintiff in C. B. and 
that Judgment (the Ch. J. being abſent) affirm'd in B. R. 2 Barnard. 
Rep. in B. R. 101. Hill. 5 Geo. 2. Floyd v. Jones. 


—_— 
2 


(Q. a) For what Words it lies. In what Caſes where 
1 77 there is but an Intention only. 


H. a) 1. IF one Man ſays to ano That he ſacrificed or ave one of his 
150 . 9 : 2 to — Devil, 0 80 _ to bewiech che Morher - - 
g pe, Speaker, tho here was only an Intent to do and no at 
1 Witchery done, pet becaule there is an ill Act, ſcilicet, the ſacrificins 
Words, ad and the giving of an Jnfant, join'd with an ill Jntention of Witche 
Te ze Bc ie Ne e by the ature of « Jae, Palch, 15 JA 5. 

| niſhable by the te of x Jac. + I5 Jac. B. R. 
128. Auen. ertween Tok and Lock, adjudg d, this Matter being moved in Ir 
reſt of Judgment. L R | 11 
He lay in =, It one ſays of another, That he lay in Wait at Shoorer's-Hult te 
#/«iz in the rob him, Action upon the Cale lies, becauſe there is an ll Act volte 
RE „ ſcilicet, the lying in Wait. Palch. 15 Jac. B. B. in Zock and Loc 


murder me. Caſe, Agreed per Mount. 4 pought. 
Wray held | 1 f 
theſe Words actionable. Cro. E. 6. Trin. 24 Eliz. C B. in pl. 1. —Cro. J. 108. S. P. cited ® 


Stroughton's Caſe, Godb. 43. in pl. 51. cites S. P. as in Ramſey's Caſe. Hes 


4 


Actions tbr Web 


Thou art a Knave, and haſt laid in Wait to kill me, and thou haſt hir d one I. to kill me. Coke Ch. J. 
and Houghton held theſe Words not actionable, becauſe here was only an Intention to do it, but no 
Act laid to be done, and a bare Intent is not puniſhable by the Law; and ruled Quod querens nil ca- 
piat &c. 2 Bulſt. 206. Paſch. 12 Jac. Murre s Caſe, Win, 98. S. P. cited by Baron Snig, Hil). 
8 Tac, as adjudg'd in B. R. and affirm'd in the Exch uer that ſame Term. Cro. E. 618. pl. 3. 
Fw 40 & 41 Eliz. B. R. cites S. P. adjudg'd actionable in this Court —<S. P. per Wray Ch. J. that 
Action lies, tho no Robbery nor Aſſault was committed. Mo. 186. pl. 33 2. Mich. 26 Eliz. 

He hath laid in Wait to rob, and was one of them that would have robb'd me, adjudg'd actionable. Mo. 
409. pl. 555. Trin. 37 Eliz. Weeks v. Taylor, —Cro. E. 249. pl. 24. S. P. per Cur. Arg. in Weekes's 
Caſe. | 


z. Tfa Man ſays of A, That he and J. S. knowing that B. a Gold- Cro. C. 140. 
ſmith carried Plate, they lay in Wait, and attempted to rob him, but 71 RY 


B. raiſed the Country upon them, fo that they were compell'd to fly Gemler. 


both upon one Horle, an Action lies for A. For though this was not s. C. 9" OY 
Felony, yet was it a great Dffence, and flander d him as much as ine! for 
if he had charg'd him with Felony. Mich. 4 Car. B. R. between he charges 
Lewkenor and Burchly, adjudg'd; this being moved in Arreſt of , git he 
Judgment. | h ntention, 


| but with a 
Fa& which is as near Felony as may be, and is ſuch an Offence as is more than an Intent only, and 
more than Riot, and for which Fine and Impriſonment are due.——— Jo. 195. pl. 6. S. C. adjudg'd 
accordingly. | +” | 


4. Ik one ſays to another, That he keepeth Men to rob me, nu Ac: RA 
S tion lies, becauſe there is only a naked Intention, without any Act, * , 
| Palſch. 15 Jac, B. R. ut Lock's Caſe 9 put per Dought” to have been This ſeems 

lately adjudg d. to intend the 
6 | Caſe of Sir 
Perbert Crofts v. Brown, the Words there being the ſame; and per tot. Cur. the Words are not 
ionable. | | | 
He keepeth Thieves to rob my Maſter, adjudg'd actionable. Palm. 278. Hill. 19 Jac. B. R. Bennet's 
Caſe —Cro. J. 629. pl. 1. Bennet v. Tabram, S. C. where the Words are, Thou art a Maintainer of 
Thieves to ſteal my Maſter's Goods. It was objected that he did not ſay, that he maintain'd them in the 
Felony, nor knew them to be Thieves; ſed non allocatur; for the Words are to be taken in the moſt 
ſlanderous Part as he ſpoke them; and adjudg'd for the Plaintiff, 


5. Tf one ſays to another, Thou haſt procur'd J. S. to come Thirty Cro. J. 158. 
Miles to commit ny againſt his Father before the Lord Biſhop of pl. 10. Paſch, 
Wincheſter, and haſt given him 10 J. for his Pains, no Action lies for 3 Ire. . R. 
theſe Words; for he does not ſay that J. S. committed the Per⸗ mough che 
jury, and then the Hiring without the Committing of Perjurp is not ame Objec- 
any Dffence. Palch. 3 Jac. B. R. between Harris and Dixon, tick” was 
adjudg d. | | made, and, 


alſo that ir 


was not al- 
leg'd that the Biſhop of Wincheſter was ſuch a Perſon, before whom Perjury might be committed; 


yet the Court held it a great Imputation, and that it ſhall be intended in the worſt Part; and ſo adjudg'd 
for the Plaintiff..——Yelv. 72. Mich. 3 Jac. S. C. and the Words there are (procur'd and ſuborn'd,) but 
the Objection is ſaid there to be allow'd by Fenner, Yelverton, and Williams, Popham being abſent. 
A. did hire a Man to rob me. Per Haughton J. theſe Words would be actionable; to which Coke Ch. 
J. agreed, becauſe an Act was done. 3 Bulſt. 167. 168. Paſch. 14 Jac. 


He procur'd one to murder J. S Action lies, tho' no Murder was committed. Adjudg'd, and affirm'd 
in Error. Mo. 186. pl. 332. Mich. 26 Eliz. Anon. | 8 | 


T hou ha ſt given J. S. 91. for forſcvearing himſelf in Chancery, and haſt hir' d him to forge a Bond. Ad- 
judg d actionable, tho' he never was {worn in Chancery; and the — as to the he Wor of forging 
the Bond. Cro, C. 337. pl. 23. Mich. 9 Car. B. R. Anon. 


6. If a Man ſays to B. I charge you in the Queen's Majeſty's Name Cro. E. 618. 
to aid me, tor I am ſet upon to be robb'd ; and 1 charge you to go with pl. 3. 
me to Bonaventure Tibbal's Houſe to apprehend him; tor old Tibbals 5g men | 
Innuendo dictum Anthonium) hath been a Setter on of them (Innuen⸗ S. C. where 
do the ſaid Bonaventure and another) often times to rob me, Action upon the Words 
of Cale lies for Anthony Tibbals for theſe Words. Mich. 40 c 41 are, ng 


Iz. B. R. between 7ibbals and Brooke, adjudg'd; for tho' he was G5 alle, 
ot 


n 


FFF 
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440 Actions [for Words.) 
Houſe; for [ not robb'd by them, yet the Action lies for the Slander of ſetting on 
2 Nh '4 of others to rob him. | 
and bring me to B. J. Houſe to arreſt him; for old Theobalds (Innuendo the Plaintiff) % ; 
rob me (Innuendo dictum, B. & in. Alke filium ipſius Anthonii) from: . 7 r 4 
actionable. But upon Error brought it was aſſign'd, That ir is not preciſely affirm'd of the Plain ff 
but it is ſaid Old Theobald; and he does not name the Plaintiff, and an Innuendo will not ſerve; whe . 
upon Judgment was reverſed. | e 
Hie ſent his Man A. io kill me. The Court was divided as to its being actionable or not. Mo. 63. p 
174. Trin. 6 Eliz. Bray v. Andrews.— Dal. 66. pl. 29. S. C. in the ſame Words. RP 

You ſet on Folks to murder F. S. Wilde conceived the Words actionable, Fine and Impriſonment he. 


ing due, without averring J. S. to be dead. Judgment for the Plaintiff. Keb. 2553. pl. 22. P 1 
Car. 2. B. R. Weſt v. Phillips. 1285 3 F f aſch. 13 


Cro.E 710. . Tf one ſays of another, He would have robb'd me if J. S. would 


1.330 þ " Is! . | : x 
5y 4, a have conſented to it; and he periuaded J. S. to go with him, and ſaid 


of Leverſage unto him that he ſhould have Money enough, Action upon the Cale lies 
v. smith, for theſe Words. Mich. 41 K 42 Eltz. B. N. Leverſetts Caſe, ad- 
«djudg'd ac- juldg d. | 

tionable; | 

for the Words are of great Diſcredit and Slander. | 
M aſſaulted me and others to have robb'd us, but we <vere too ftrong for them, and eſcaped; adjudg' 
tionable. Cro. E. 349. pl. 24. Mich. 36 & 37 Eliz. B. R. Weeks's Cale.—— Mo. — 45 1 


v. Taylor, S. C. He laid in Wait to rob me, and was one of them that would have robb'd me, held actiona. 


ble, tho* he was not robb'd. N C. cited by Jones, Cro. C. 140. in pl. 15. where the Words are 
Nine Perſons ſet upon me to have robb'd me, and you (Innuendo W. the Plaintiff) av, them; 
the Words were adjudg'd actionable. 20 | | . 
Aid me to Stoner, for I have Felony to lay to his Charge; for he would have robb'd me. It was objecte 
that tho* perhaps the Words (I have Felony to lay to his Charge) are of themſelves aftionable, cans 
next Words (for he would have robb'd me) prove no Felony, but extenuate the firſt Words, and ſhew 
what he intended; and that to ſay (one would have robb'd me) is not actionable without ſhewing ſome 
Overt-Act put in Ure, which is Felony, or Cauſe to bind one to their good Behaviour; for tho' he had 
an Intent, perhaps he repented of it, and did no evil Act. And Lea cited a Caſe adjudg'd 27 & 28 
Eliz. Tettul v. Osborne, that the Words Thou wouldſt have murder'd me, are not actionable ; and for 
this Cauſe the Court inclin'd that an Action did not lie. Cro. E. 250. pl. 16. Stoner v. Audley. 


Theu wouldſt have taken my Purſe from me on the Highway, is not actionable; per Coke Ch. 
202. pl. 289. Trin. 10 Jac. C. B. Anon. . F J. Godb | 


S. C. cited 8. Ik one ſays to another, Thou wouldf have kill'd me, no Action 


by Coke and lieg, becauſe he charges bim only with an Intention. Dill, 11 Jac, 


aughton f 
by to Name B. R. Pos Caſe, adzudg d. 
of Dr. Poe's E 
Caſe, as adjudg'd not actionable. 2 Bulft 206. 

She wvent about to kill me, actionable; for if true, ſhe ſhould be bound to her good Behaviour. 3 Le. 
231. pl. 313. cites the Caſe of Warner v. Cropwell. | = 

He ſought to murder me, and I can prove it, adjudg'd actionable. Cro. E. 308. pl. 12. Mich. 35 & 36 
Eliz. B. R. Preſton v. Pindar. 


Lane. 98. 9. Tf one ſays of another, She would have cur her Husband's 


1 Throat, and did attempt to do it, Action lies for the Attempt; for this 


but fps it Is à great Scandal, and good Caule for the Husband to be divorced. 


Vas adjudg'd Dill. 8 Jac. in the Exchequer, Scot v. Hilliers, per Curiam, 


that for the | 


Words She would have cut her Husbands Throat, no Action would lie. 


S. P. And 10. E. did wrap Gunpowder in a Piece of Tow, and laid it under mn 
2 3 Window, and put Fire to it, minding to burn my Houſe. By ſuch Words 
Ae not the Plaintiff's good Name is impair'd, and he had Judgment. Cro. * 


actionable. 6. pl. 1. Trin. 24 Eliz. C. B. Edward's Caſe. | 


SGodb. 43. 


cited in pl. 51.——Certain Colliers having been burnt feloniouſly in a Houſe, and ſome Perſons exe- 
cured for the Murder, the Defendant ſaid Thou didft bring Faggots a Mile and a half to the burning of the 
Colliers, adjudg'd actionable. Hurr. 122. Paſch. 9 Car. Glaſier v. Heliar. . 

If a Manſion-Houſe be burnt feloniouſly, and one ſays You brought Fire he in the Thatch of ble 
Houſe which is burnt, it is actionable. Hutt, 123. Paſch. 9 Car, in Caſe of Glaſier v. Heliar. 


11. My 


- 
p 4 v4", vil 


2 D 


Actions for Words. 44¹ 


11. My Lady C. offer d 25. to a Woman with Child to get her a Drink to 8. C. cited 
kill her Child, becauſe it was gotten by F. C. Sir Z. C.s Butler. Adjudg'd hp pp 
actionable; tor the Words impair the Lady's Credit, and, if true, might 90 . 
be bound to her good Behaviour; tho? it was not faid that ſhe did give Mo. 419 pl. 
Money, Or that any Hurt was done, but that ſhe offer'd &c. Cro, E. $74: by the 


5 ' 1 ame of 
49. pl. 4. Trin. 28 Eliz. B. R. Sir T. Cockaine & Ux. v. Witnam. Lads Cof. 
fin's Caſe 3 Bulſt. 167. Arg. cites Lady Cockaine's Caſe.—2 Bulſt. 206. S. C. cited by Coke and 


Haughton, and ſaid it was an odious Fact; but if this Cafe was now to come in 3 they ſhould 
be very well adviſed of it ——S, C. cited Godb. 43. in pl. 51. as adjudg'd that the Words were not 


actionable. 


12. Z. and one. agreed to have hir'd a Man to kill me, and that G. S. C. cited 
ſnould ſhem me to the Man hir'd to kill me. Adjudg'd by Wray and Fen- © 5 1 Y b. 
ner for the Plaintitf, againſt the Opinion of Gawdy, Cro. E. 19 1. pl. 3. 5 
Mich. 32 & 33 Eliz. B. R. Tibbot v. Haynes. 

13. He is a Brabler, and a Oliarreller; for he gave his Champion Counſel Cro. E. 684. 
to make a Deed of Gift of his Goods to kill me, and then to fly out of the 3 
Country, but God preſerved me, Adjudg'd nor actionable; for the Purpoſe Tale, pre- 
or Intent of a Man, without Act done, is not puniſhable by the Law; ter Glanvile, 
and tho' for ſuch Conſpiracy he may be puniſh'd in the Star-Chamber, held the 
yet that is by the abſolute Power of the Court, and not by the ordinary e rh 
Courſe of the Law. 4 Rep. 16. b. pl. 10. Trin. 40 Eliz. C. B. Eaton v. and Judg- 


Allen. ment for the 
Defendant. 
ro. C. 140. in Caſe of Lewknor v. Cruchley, Arg. cites S. C. as adjudg'd not actionable. 
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14 P. (Innuendo the Plaintiff) ſent a Letter to my Maſter, and therein Mrs.P. wrote 
will d him to poiſon his Wife. All the Juſtices and Barons reſolved the? _ os 


Words actionable, and ſo affirm'd a judgment in B. R. Cro. E. 147 1 Ht. 


pl. 2. Hill. 42 Eliz. in the Exchequer-Chamber, Paſſie v. Mondford. band, ad- 

| juqdg'd for 
the Plaintiff, and Judgment affirm'd in the Exchequer. Chamber. Cited by Williams J. Bulſt. 201. as 
Mrs. Pasfield's Cate, and ſeems to be S. C.——S. C. cited in Caſe of Dean v. Eaton, by Williams J. 
Bulſt. 201. as adjudg'd act ionable, where the Cafe was, that A. placed a Woman in B. s Houſe, with an 
Intent to poiſon B. It was obj cted that no Act was laid here to have been done, but an Intention only; 
but adjudg'd actionable. Paſch. 10 Jac. Dean v. Eaton. 
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15. I am in Danger of my Life, my Blood is ſought, and I was like to have Yelv, 57- 
been murdered. I was at Sir Fohn Harpur's Houſe, and . H. (Innuendo 8. C. and 


the Plaintiff's Son) drew me forth to ſee a Gelding in the Stable, and then . 

Z. B. drew his Dagger at me twice, and thruſt me through the Breeches held, that 
twice with his Rapier, to have killed me. All this was done by the Inſtiga- the Words 
tion of Sir F. H. and I can prove it. Adjudged by 3 J. againſt 2, that ſhall not be 
Action lies, it being alleged that Sir ]. a. is a Juſtice of Peace; ſo that 3 9 
ſuch Inſtigation being againſt his Oath, is a great Miſdemeanor, for which all 8 
be is fineable, and to be put out of the Commiſſion. Cro. J. 56. pl. 1. as they 


Hill. 2 Jac. B. R. Sir ]. Harper v. Beamond. 2 1 
5 . $ e na 
ſaid Sir J. H. procured B. to caſt his Dagger at me to kill me; and then there is no Queſtion but the 
33 are actionable. Quod fuit conceſſnm ab omnibus, And Judgment accordingly againſt the 
etendant. e | 


* 


16. He aſſaulted my Wife with an Intent to rauiſp her. Glyn Ch. J. in- Ibid. 100. 


clined that the Action lay. 2 Sid. y6. Paſch. 1658. B. K. Langly v. Trin 1658. 
Clark. 4 : 1 ON | ET 


n | A, | judged ac- 
tionable. 2 Mod. 51. Arg. S. C. cited as adjudged for the Plaintiff, after a long Die 
He pull'd 3 Women off from their Horſes, with Intent to raviſh them, this is actionable. 2 Sid. 100. Per 


Glyn Ch, J. 


5U 17. There 
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442 Actions [for Words.] 

17. There being a Colloquium of beſetting a Houſe, in order to rob 
it, the Detendant ſaid, It was T. AH. (the Plaintiff ) and F. D. that were 
about to rob E. Cos Houſe. Atkins J. held the Words actionable; for 
the charging the Plaintiff wich ſomething done, tho the Thing be not 

abſolutely etteted, it is more than a bare Intention, and then action. 
able; but Archer and Vaughan (Wylde abſente) gave 16 ee for the 
Deſendant; but they agreed, that if the Words had implied any ag 
done, they would be actionable; As to /ie in Wait to kill a Man, there the 
Lying in Wait is indictable; but per Vaughan, Going with an Intent ty 
in Wait is not ſufficient, but it muſt be ſuch a Kind of Act for which, 
an is indictable. Freem. Rep. 46. pl. 56 Trin. 1672. in C. B. 
Mayne v. Diggle. N 

2 Jo. 84. 18. He would have given D. Money to have robb'd G.'s Houſe, and he dig 
S. C. and roh the Houſe, The Court faid the Words might be conſtrued, That the 
_— Plaintiff offered D. Money, and that D. refuſing it, the Plaintiff robbd 
the firſt the Houſe himſelf. Vent. 323. Mich. 29 Car. 2. B. R. Frowd v. Froyd 
1 pF maintain the Action, becauſe they import an Intention only, without any Act done by the 
Plaintiff, And upon the laſt Words Judgment was ſtay d till moved by the Plaintiff——2 er. 
205. S. C. adjudged per tot Cur. viz. Rainsford, Twiſden, and Jones for the Plaintiff, and that the 
firſt Words alone had been actionable, and are made worſe by the ſecond, be the Robbery intended to 
be done by the Plaintiff himſelf, or by any other by his Procurement, which ſhall be inten ed.—3 Keb. 

841. pl. 5. S. C. adjudged that the Words are actionable, taking them all together. 


19. Words which charge Men with evil Inclinations and Principles, 
will be actionable ; as where it was ſaid of the Plaintiff that he is a Ja- 
cobite, and is for bringing in the Prince of Wales and Popery, to the deſtroying 
our Nation. 2 Ld. Raym. Rep. 812. Mich. 1 Ann. in Caſe of Hoy y, 
Prinne, 


1 


; 2 * — 


(R. a) In what Caſes the ſubſequent Words ſhall be 
Explanatory of the former. : 


* 


Nn anda 1, I one ſays to another, Thou art a Thief, or ſuch like Words as 


The The will bear an Action, and hatt ſtolen my Trees, Action lies; for 


Court beta, the laſt Words are by Wap of Addition, and not given as a Reaſon 
That for the Of the firſt, Mich. 4 Jac. B. B. between Minors and Lydford. Hob. 
Word Rep, 106. there cites a Judgment in B. R. 7 Jac. accordingly. 
Aae » Contra Dich, 13 Jac, B. between t Coote and Gilbert adjudged. Ser 
maintain=- the fame CT | Hob. Rep, 106. 1 85 


able, un- | 
leſs it be coupled with other Words, which prove it to be. no Felony intended. And Judgment for 
the Plaintiff. Cro. B. $57. pl. 23. Mich. 43 & 44 Eliz. C. B. Robins v. Franks. 

* Cro. J. 114. pl. 13. Minors v. Leeford, S. C. and by Tanfield, tho? the ſtealing the Trees is not 
Felony, yet the Action lies for calling him Thief generally; and the Addition of (and thou haſt ſtolen) 
is another diſtinct Sentence by itſelf, and not the Reaſon of the former Speech, nor any Diminution 
thereof, but an Addition thereto ; and cited 7 Eliz. C. B. Stanley's Caſe accordingly, and ſo he con- 
ccived here; and of that Opinion were Fenner and Williams, but Yelverton doubted thereof; and 
(abſente Popham) it was adjudged: for the Plaintiff. S. C. cited Hob. 331. pl. 410. 

+ Hob. 77. pl. 100. S. C. where the ſame Words were er not actionable; for the Word (and) 
is to be underſtood to be but a verify ing and making good of the general Word (Thief;) and then 
(Trees) ſhall be rather underſtood Trees ſtanding than fell'd ; and the Law ftrains not to hurt but to 
heal; and diſapproved a ſtronger Caſe cited to have been adjudged actionable in 7. Jac. Brownl. 
2. Cowte v. Gilberr, Hill. 10 Jac. S. C. adjudged not aCftionable —Godb. 241. pl. 335. Mich. 11 
Jac. C. B. Colt v. Gilbert, adjudged that the Action lies; for the latter Words do not extenuate the 
former. | 

Thou 


* 


a n ä 


E | art a thieviſh Knave, and haſt ſtolen my Wood. Adjudged not actionable, by 3 J. contra 2; and by 
the * tho the Words had been, Thou art a Thief &c. yet it would not be die: and the bel 5 
that the Word (and) is all one as if he had ſaid (for.) Cro. J. 65. pl. 3. Paſch. 2 Jac. B. R. Robins 


| Hildredon. | * 
: Thou art a thieviſh Rogue, and haſt ſtolen Bars of Iron out of other Men's Windows. Adjudged not ac- 
tionable; for ſtealing Bars of Iron Parcel of the Freehold is not any Felony, and it ſhall not be in- 
tended Bars ly ing in the Windows; for it ſhall be taken in the beſt Senſe for the Defendant, Cro. J. 
204. pl. 9. Hill. 5 Jac. B. R. Powell v. Hutchins, | | | 
He is an arrant Thief, and hath ſtolen divers Apple-trees out of F. S. Garden, is actionable; otherwiſc 
if he had ſaid, For he hath ſtolen c. for then it ſhould not be Felony to ſteal Trees; and (for) ſhews 
the Reaſon of calling him Thief, which the Word (and) does not. 2 Brownl. 280. Mich. 7 Jac. C. B. 
re's Caſe. | | 
AJ is a Thief, and has ſtolen my od, and I will ſend ber to Bridexte/l. The Court held the firſt 
Words actionable, but whether coupled with the other they were actionable, the Court was divided, 
yiz. Bacon againſt the Action, and Roll Ch. J. for it. Sty. 24. Paſch, 23 Car. Drake v Whitacre.— 
Ibid. 27. S. C. by the Name of Whitacre v. Hillwell ; and Bacon J. ſaid that the laſt Words ex- 


plained the former, that he meant not the Fact charg'd upon the Plaintiff to be felonious, for that cut- 


ting Wood ſtanding 1s to be puniſh'd with Whipping, and fo the Party may be ſent to Bridewell for 
that Offence; but Roll Ch. J. held them cumulative, and not interpretative, and ſo actionable; and 
that where there are expreſs precedent Words to make one a Thief, there ought to be violent Words 
ſubſequent to give them another Interpretation, and nor Words which may be taken by Implication, as 
they are in this Caſe, Adjornatur. All. 11. S. C. accordingly. 


2. But if one ſays of another, Thou art a Thief, for thou haſt ſtolen Godb. 241. 
my Trees, ug Action lies; tor the laſt Words are explanatory, and 8, 3. 
given for a Reaſon of the firſt, Mich. 4 Jac. B. R. between Minors bert, S. P. 
and Lydford Agreen. _ accordingly. 


—— The Di- 


ſtinction between the Word (and) and the Word (for) is cited by Tanfield J. Cro. 3 114. in Caſe of 


Minors v. Leeford, to have been agreed 7 Eliz. C. B. in Stanley's Caſe. 8. P. agreed, in Caſe of 
Harbart v. Angel, Mich. 8 Car. Hutt. 113. Same Diſtinction Noy 135. Ayres v. Oſwell. 
2 Brownl. 280. Mich, 7 Jac. in C. B. Ayre's Caſe, 8 C. accordingly.- 8. P, and ſame Diſtinction 


taken. Cro. J. 231. pl. 11. Mich. 5 Jac. B. R. S. C. Gyer v. Ormfted.- S. P. and fame Diſtinc- 


tion taken, and adjudged for the Plaintiff. 2 Bulſt. 141. Mich. 11 Jac. Painter v. Warn. c 

He is a Thief, for he hath ſtolen Corn pom Mr. Key (Quendam Richardum Key innuendo) Adjudged 
for the Plaintiff. Cro. J. 673. pl. 7. Mich. 21 Jac. and the Judgment affirmed in Error in B. R. Smith 
v. Ward. | 

Thou art as arrant a Thief as any is in England ; for thou haſt broken up J. S.'s Cheſt, and taken awa 
40 J. Held that the firſt Words, without an Averment, will not maintain an Action, and the lai 
Words import no Felony ; for the breaking the Cheſt, and taking the N may be upon a Pretence 
of Title, and in Mid-day, and upon Pretence of Title; and Judgment for the Defendant, Cro. J. 
687. pl. 2. Trin. 22 Jac. B. R. Foſter v. Browning. —— Hutt. 72. Potter v. Brown, S. C. adjudged 
accordingly; for the latter Words are ambiguous, and admit of a double Interpretation, and ſo the bet- 
ter ſhall be taken. Win. 70. 89. S. C. and judgment was arreſted. | 

Thou art a Thief, and has broke my Cheſt. Roll Ch. J. ſaid, that notwithſtanding Lord Hobart's Opi- 
nion he held the Words actionable, and the Word (and) is cumulative, and aggravatcs the former 
Words, and not barely explanatory ; and the ſubſequent Words are violent, and may very well ftand 
_ the former, therefore let the Plaintiff take his Judgment. Sty. 115. Trin. 24 Car. Wainwright v. 

hitley. | | | 


Tho! it was formerly held that there was a Difference between (and) and (for) yet of late it has been | 


taken otherwiſe; for they both are explanatory, and mean both the ſame Thing; Per Powell J. 2 Ld. 
Raym. Rep. 959. Trin. 2 Ann. in Caſe of Baker v. Pierce.— 2 Salk. 696. in pl. 9. S. C. & S. Þ.———6 
Mod. 23. 24. S. C. & S. P. by Holt Ch. J. . 


3 Ik one ſaps to another, Thou art a Thief, for thou takeſt my Thou art 4 
Beaſts by reaſon ot an Execution, and I will hang thee, no Action lies. ORE ; for 
becauſe all the Words together are not actionable, and the laſt Words 8 
are explanatory of the firſt. Mich.) Jac. B. Vils Cale held. my Con, is 


not aCtion- 


able, for the Taking may be lawful ; but if the Words had been, For thou haſt ſtolen 2 Corn, Action 
J. Cr 


lies; for it ſhall be intended Corn thraſh'd, and not in the Sheafs;; Per Hobart Ch. 971 688. pl. 
2. Trin. 21 Jac. C. B. in the Caſe of Foſter v. Browning. So where the additional Words were, 
For thou haſt broken 45 S.'s Cheſt, and taken away 40 1. Adjudged for the Defendant; for the Words 
do not import any Felony committed ; for the Money may be taken, and the Cheſt broke open, _—_ 

er 


Pretence of Title, and in the Mid-day, and Preſence of divers, and fo no F elony. Cro. J. 687. Fo 
v. Browning. | 


* Jf 
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444 Actions [for Words. | 

Hard. 7. in 4. If one ſays to another, Thou art a Coney-catching and a cheatin 

. dara Thief, and didit cheat the Company of 20 Nobles, (Innuendo the Com. 
Car. BR pany ot Watermen of Newcaſtle upon Tyne) Action lies for theſe 

the S.C. words; for the laſt Words are not explanatory of the firſt Word, 

28 adjudg d but cumulative. Dubitatur Mich. 5 Car. , R. between Rehead 
Fol. 52, ment in this Cale was given for the Plaintiff, 


able, becauſe the Word (Thief) is qualified, and refers only to Cheating and Couzening, which is not 
Felony ; and the main of the Charge is Cheating. 


All 31.8 * 5. Jf a Pan ſays to J. S. Thou art a Thief, and haſt ſtole my 
$99 x Dung, Action lies; for thele Words (and haſt ſtole my Dung) do not 
ty 66. take away the Force of the Word (Thief;) for Dung may be a 
S. C. by the Chattel, and may be ſtole, and ſo a Felony may be committed 
8 of thereof. Mich. 23 Car. B. R. between 7erworth and Pearce ad- 
Pierce but judged, this being moved in Arreſt of Judgment after a Verdict for 
there ths the bs lainttit. | 

Words are 


(for thou haſt ſtolen &c.) Bur Ibid. 73. S. C. the Words are as here, viz, (and haſt &c.) And ad. 
judged for the Piaintiff. | IE 


Hob. 331. 6. Jf one ſays to another, Thou art a Thief, and haſt ſtole 20 Load 
pl. 410.5. C of my Furze, Action lies; for the taſt Mords ſhall be taken cumulq 
r ddr. tive, and allo the Words rather imply that they were Furze cut ra 
Mich. 18 ther than growing, malmuch as he ſays 20 Load, Contra Hob, 
Jac. C. B. Rep, Caſe 406. between Clarke and Gilbert. | 
S. C. ad- | 
judged againſt the Plaintiff, —Poph. 1 52. Trin. 17 Jac. C. 3. Gilbert de Hopton's Caſe, S. C. adjudged 
that the Action lies; for the Word (and) ſhall be taken as the Word (for. Win. 3 Goddard 
Gilbert, adjornatur. And Ibid. 10. S. C. aajudged, Quod querens nil capiat per Billam. . C. cited 
r Bacon J. and denied the Difference between (and) and (for) upon the Authority of that Caſe ; but 
oll Ch. J. ſaid that Caſe had been often denied to be Law. All. 31.—Hurr, 13. S. F. cited as adjudged 
accordingly 19 Eliz. Arrow's Caſe. | 


Cro. J. 39. 7. Ik one Man ſays to another, Thou art a Thief, and haſt ſtolen 
pl. 2. Kel- my Corn, Action lies; for the laſt Words abridge not the Force of the 
Manesby, firſt Words. 2 Jac. B. R. between Ke/bam and Maudi adjudged, 
S. C. ad- Contra Hob. Rep. Cale 406. 


u "+" i 
able - for ſtealing Corn ſhall be intended reap'd Corn, in the worſt Senſe. S_ C. cited Hob. 
331. pl. 410. by the Name of Kelham's Caſe ; and ſays the Court denied the Words to be actionable, 
unleſs there were ſome further Words of Explanation, as Corn in my Barn, or the like ; for otherwiſc 
in Words meerly indifferent, the more eaſy Senſe, and fartheſt from the more heinous Charge, ſhall be 
taken; Per Hobart Ch. ]. Sty. 24 25. cites S P. as adjudged, in the Caſe of Ayre v. Higgins, to 
be actionable; and Roll Ch. J. ſaid it was a ſtrong Caſe, — 8, P. cited by Bacon J. to have been ad- 
judged. Sty. 73. 
* eis a 45 105 and I will prove him to be a Thief; for be hath 9 my Corn. Adjudged by Ley and 
Dodderidge for the Plaintiff. 2 Roll Rep. 440. Trin. 21 Jac. B. R. Smith v. Shortred, 8. P. by 
Doderidge and Jones J. Lat. 176. Mich. 2 Car. | | | 
He is a Thief ; for be hath ſtolen my Sheaf of Corn. Adjudged aCtionable, becauſe it was Corn lying on 
the Ground, and the Party had a ſpecial Property; and ſo it is F elony. Bulſt. 173. Trin. 9 Jac. Petty 
v. Waight. 


ſaid the 
Turnips 
ſhall be in- 
tended pull'd 


"—_y 5 


th. 


Ty 
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dinary Conſtruction of them, as where the Words imply an Aggra⸗ r 
vation, to interpret them to extend to an Explanation, which was 5 % 
contrary to the Intent of the Defendant, for any Thing appearing to faggwenr 
ug. Mich. 1650. between Honpon and Trotter uddjudged, this being tor be 
moved in Arreſt ot Judgment. Intratur Trin. 1650. Rot, Dn niſi 
9. Thou wouldeſt have ſlolen my Cloak if F. S. had not come in the Way ; Goldsb. 56. 
and thou art a Thief, and I will prove it. e whole Court held, That pl. 11. Nor- 
the laſt Words ſhould be taken and conſtrued in Abſtracto by themſelves, . en "Þ 
as in groſs, and not to be dependent on the former Words. And adjudged = 


| . he Word 
for the Plaintiff, 4 Le. 181. pl. 218. Trin. 29 Eliz. C. B. Anon. wo Nords 


Bt 
wouldeſt have 
ſtolen a Piece of Cloth, or elſe thou coul de ſt have delivered it to my Wife's Daughter, and thou art a Thief, and 


an arrant Thief, and [ wil! prove it. Adjndged by 3 Juſtices (abſente Anderſon) for the ſame Reaſon ;; 
but Rhodes ſaid it woula be other wiſe it rae Words had been, and therefore thou art a Thief. 


10. Saying of a Surgeon, that he did poiſon the Wound of his Patient, it 
is not actionable; for it might be in order to cure it Het. 195. Arg. 
cites Suego's Cale in rhe Book ot Entries ; but adds, that ſaying he 
did poiſon the Wound ot his Patient t per Money, it is actionable, Het. 
175. cites 33 & 34 Eliz. C. B. 8 5 . | 
11. If A. ſays B. hath broken my Houſe Iwill hang him for it; this will So, Thou 
not maintain an Action; Per Popham Ch. J. Cro. E. 834. Trin. 43 Eliz. 5% Sroken 


; my Shop and 
nn pl. 4. | taken my 

| | God (Innu- 

endo that he had robb'd him of them) not actionable; cited Gro. E. 192 in pl. 5. as adjudg'd in the 


Caſe of George v. Parker. Noy 57. cites S. C as adjudg'd accordingly. 


12. Thou haſt cut my Purſe, and I will charge thee with Felony, adjudg'd Thou baſt 
not actionable, it nor being {aid (feloniouſly.) Cro. E. 890. pl. 5, Trin. len . 28 
44 Eliz. B. R. Latham v. Humphrey, ogy e 


will carry 


5 t hee be fore a 
N ſtice [and] lay Felony to thy Charge, are actionable; per Coke Ch. J. Godb. 202. pl. 289. Trin. 10 Jac, 
„ B. Anon. | | | 


13. Thos art a lewd Fellow, for thou haſt drawn ſuch a Man to Perjury. Thou art not 
Adjudg'd in B. R. and affirm'd in Error that the Words are actionable; gy i 
tor by all the Juſtices and Barons, it is all one as if he had ſaid, Thou takefs thyſelf 
haſt ſuborn'd a Man to perjure himſelf. Cro. E. 899. pl. 44 & 45 Eliz. 0 be; jor 
Clark v. Penkeven. e then ha 


CR, | | drawn J. F. 
to Perjury. Cro. E 906. pl. 14. Dag v. Penkeven ſeems to be S. C. and adjudg'd accordingly. 


14 7 hou art a perjured K nave, and that will be proved by a Stake that Yelv. 10 
 frandeth bettveen the Cround of J. S. and F. D. Adjudg'd not actionable ; Mich, 44 & 


tor tho? the firſt Words are actionable by themſelves, yet the ſubſequent 45 09 2 


Words qualiſy them; for the Word (and) is the ſame as (for) and ſo the Atkins SC 


* 


9 charged is referr'd to the Proof of a thing inſenſible, viz. a Stake. the Court 


Yelv. 34. Paſch. 1 Jac. B. R. Lewis v. Acton. | 3 
912. Eridge v Atkins S. C adjudg'd not actionable, and this particular Addition corrects the Generality 


of the Words before — 4 Rep. 18. b. pl. 5. Brittridge's Caſe 8 C. adjudg'd not actionable Bur 
ibid. 19. b. at the End of the Caſe, it was ſaid that the Truth of the Caſ e was that in an Action between 
Martin and Wright the State of the (ontroverſy was, whether the ſaid Stake ſtood upon the Land of 
the one or the other, or whether it was indifferent as a Boundary between them, and in this Action the 


Plaintiff depoſed as a Witneſs, and as the Defendant pretended, had perjur'd himſelf in his Depoſition ; 


And it was faid that if the Plaintiff's Counſel had diſcloſed this Matter in the Count, the ſaid Words 


would have maintain'd the Action; and for want of ſhewing this ſpecial Matter, it was adjudg'd againſt 


_ r 7. Cites 8. C. and ſays one Judge was for the Plaintiff, and one for the De- 
endant. b 


. 16. F. 
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16. F. ſaid NM. 45 4 Felon. A. ſaid to F. Take Heed what you ſay, 
Why (replied-F/) Ts not be a Felon that knew of a Murder and concealed it? 
He (lonuendo'N.) knew of the Murder of L. and did not reveal it till long 
after it was openly known. AGEL tor the Plaintiff, becauſe the firs 
Words are actionable and the ſubſequent Words enlarge the Slander . 
or. tho concealing Felony 6h finable &c. yet it is a great Impura- 
tation. Judgment tor the Plaintiff, per tot. Cur. præter Yelverton. Yely, 
154. Paſch. 7 Jac. B. R. Newlyn v. F aſſet. | 
If Wards that 16. There is a Diver/ity between Words utter d Continuata Voce, and ar 
are net ac- ſeyeral times, As to ſay, Thou art a Felon, for that thou ſtoleſt my Apples 
2 off my Trees, are not actionable; for the Reaſon of the ſpeaking inſtant. 
e ly annex d. qualifies the precedent Words; but if a Man ſays, Thou arta 
are ,aftion- Thief, and a Stander by ſays, Beware what you ſay, and the other re. 
able, but plies, I will juſtify he is a Thief, for he ſtole my Evidence; this is 
ſpoke — _— Inepta Ratio of the firſt Words, not voluntarily proceeding from the 
7 EE? Parry, but as it were urg'd by the other, and therefore pronounced too late 
different Col- to qualify: the firſt Words. Yelv. 154. Paſch. 7 Jac. B. R. per Cur. in Caſe 
loquiums, of Newlyn v. Faſſet. 


one Part 


hall not be taken to explain the other. Arg. And Holt Ch. J. faid it would be hard to explain Words 
ſpoke at one time by hat is ſaid after. 11 Mod. 256. pl. 9. Mich. 8 Ann. B. R. in Caſe of Stebbing v 


Warner. 


17. J. F. is a Traytor, for he robb'd a Man bythe Highway. Velverton 
J. ſaid theſe Words were not actionable ; becauſe the Reaſon does nor 
concur nor depend upon the firſt Words; but Fleming Ch. J. e contra; 
for both the Words are flanderous, and tho' the Reaſon of the Parlance 
depends not on the Word (Traitor) = it ſhall be conttrued only as the 
greater Malice, becauſe he charges him with 2 ſeveral Matters which 
deſerve Death. Yelv. 154. in Caſe of Newlyn v. Faſſet, and the Re- 
porter ſays the laſt ſeems good Law. | 
18. Thou haſt ſtolen my Goods, and I will have thy Neck, is actionable. 
2 Brownl. 280. Mich. 7 Jac. C. B. Fleming v. Jales. | 


Roll Rep. 19. Thou was in L. Gaol for coining ; the Plaintiff anſwer'd him, Tf Twas 


104. Ka- here [anſwer's it well enough; the Defendant replied, Yes, you were burnt 


. melfordv. 


Take S. C. in the Hand for it. Reſoly'd that thoſe are malicious Words, and thew 
and Moun- an Intent to accuſe him of being impriſon d for coining, and the ſubſe- 
tague held quent Words exaggerate and diminiſh not the former; and therefore 
the Words adjudg'd actionable. Gro. J. 536. pl. 2. Trin. 17 Jac. B. R. Gain- 
actionable | | 
to which ford V. Tuke. | | 
Haughton | 3 RE 5 

f „and that the laſt Words maintain the Action, but the firſt will not; for coining Money may 
i one Jawfully ; but Doderidge contra. Mountague order'd Judgment to be enter'd for the Plain- 


tiff, unleſs Crooke J. on his coming, ſhould be againſt his Opinion. The Reporter makes a Quere 


if coining of Money ſhall be taken in Meliori ſenſu, for if ſo, why then ſhould he be ſent to Gaol for 
it. Ibid. 


20. Thou haſt pick'd my Pocket and taken away 10 s. not actionable; 
for he did nor ſay that he had foley 10 s. But if he had only ſaid, Thou 
haſt pick d my Pocket, it would have been actionable. Godb, 287. in 

pl. 413. Arg. cites it as adjudg'd in C. B. Humfries's Caſe. 

2 Roll Rep, 21. He received Goods that were ſtolen, and will be hang d for them. Ad- 
153. . judg'd not actionable, it not being faid that Scienter recepit. Palm. 67. 
cites 8. C. Mich. 17 Jac. B. R Arg. cites the Caſe of Ratcliff v. Long. 
They haft ra- 22. Thou perjured 9 i I will make thee land upin 4 Scaffold in tht 
viſh'd a Wo- Star-Chamber. Adjudg aQtionable ; for the laſt Words do not mitigate 
2 1 the former, but ſhew what the Intent was in theſe Words. Cro. J. 613. 
nale thee pl. 1. Paſch. 19 Jac. B. R. Benſon v. Hall. | 

and in a | 
Lars Sheet. It was argued not to be actionable, becauſe the laſt Words expound the emer, — — 


Actions [for Words] , 


r — 


„ * 


zar natur Ci 666. pl. 2. Paſch. 21 Jac. B. R. Ridges v. Milles.—Godb. 287. pl. 413. Bridges v. 
Vins 8. C. bee But the Opinion of the Court ſeem'd to be that the Action would lie for the 
Words. | | 


23. He is a Thief, he ſtole my Corn and never made me SatisfatFion ; 3 2 Roll Rep. 
uftices held that an Action will lie, but Hobart e contra; And per 3 
ſones J. the W ord (Thief) will maintain it, and the laſt Words ſhall 8 Dy ; 
not extenuate it. And Judgment abſolute was given for the Plaintiff. tho: Hobart 

Jo. 43. pl. 1. Mich. 21 Jac. C. B. Arys v. Higgyns. ſaid he was 
not ſatisfied, 
yet he conſented that Judgment be enter d for the Plaintiff. > —Hutt..65. S. C. ſays 3 any 
ment given, but that they all agreed that that which qualifies or extenuates Words ought to be 
full, and not ambiguous. | | 


24 He is a Thief, for he hath ſtolen my Evidence, or my Lead off my You did rob 
Horſe, no Attion lies. Cro. J. 674. pl. J. Mich. 21 Jac. C. B. Arg. and and took 
. | | 3 "Ph _ away my E- 
agreed by the Court to be good Law ; for in thoſe Caſes it is not thewn vidences and 
that any Felony was committed, and the Words do nor import any. 4 Subpwna, 
| not aCtion- 
able; cited by Coke. Godb. 89. in pl. 99. asadjudg'd, Osborne v. Frittell. 
You have ftole the Shutters of my Window ; held not actionable, becauſe the Shutters are Parcel of the 
Houſe ; but if he had ſaid, Jou are a Thie /; for you have ſtolen the Shutters off my Window, it ſeems they 
are actionable, becauſe the precedent Words ſhew that he intended ſuch Shutters which were not Parcel 
of the Houſe. Sid. 104. pl. 12. Hill. 14 & 15 Car. 2. B. R. Hall v. Hammond. Keb. 449. pl. 36. 
S. C. the Court inclined the Words not actionable ; Sed adjornatur. 


25. Thou art a Thief, and haſt couſen'd my Couſin B. of his Land. Craw- 
ley and Vernon J. held the former Words extenuated by the ſubſequent 
Words; but Heath Ch. J. and Hutton e contra, and that (and) and 
(for) in this Caſe have one Effect, and declare what Thief he intended, 
and upon Conference with the Judges, all agreed that the ſubſequent 
Words explain'd his Intent, viz. the Robbery and Couzening of the 
Land. Judgment againſt the Plaintiff, Hutt. 113. Mich. 8 Car. Har- 
bert v. Angell. | : | | 

26. He hath ſtolen a Tree, formerly cut down, which is Felony, and I will 
cauſe him to be indicted for Felony ; adjudg'd, and affirm'd in Error, that 
the Words are actionable; for (formerly cut down) is to be intended a 
long Diſtance of Time, eſpecially when he adds (which is Felony, and 
I will indi& him of Felony.) Cro. C. 572. pl. 11. Hill. 15 Car. B. R. 

Bryon v. Wilkes. 

27. He got Mary Nabb with Child, and the Child is his, and T have S. C. cited 
tried it with a Sieve and a Pair of Sheers. Roll Ch. J. held the firſt Words Keb. 137. 
politive ſcandalous Words, and the ſubſequent not material; but if they 7 IS by 
are, then they are in Confirmation of the former; for it ſeems he pur a dg 
Confidence in the Sieve and Sheers, and that made him ſpeak the Words, 2 
and it matters not whether his Confidence be true or falſe; and Judg- 
ment for the Plaintiff. Sty. 379. Trin. 1653. Sherecroft v. Weekes. 

228. Thou haſt ſtolen our Bees (Innuendo a Stock of Bees, ) they are hid Keb. 136. 
under the old Woman's Hemp-ſeck, and thou art a Thief. It was inſiſted pl. 66. Sle 
that after Verdict they ſhall be intended ſuch Bees of which Felony Smith, 


may be committed; and judgment was given for the Plaintiff, Niſi &c. 8 — 
Raym. 33. Mich. 13 Car. 2. B. R. Tibbs v. Smith. cxived that 
| it it were 


impoſſible for the former Words to ſupport the latter, the Words will not be actionable; but contra 
where they may ſupport the latter Words; and it was adjudg'd for the Plaintift, | 


_ 29. T will indifF R. at the next Seffjons, and he ſhall loſe bis Eftate, and Keb. r 8 pl. 
it foal go hard with him for his Life; but his Eſtate he ſhall ſurely loſe for 4 F S. C ad- 
marking my Sheep. It was inſiſted that theſe Words tantamount to Feſo- rn babe | 
ny; but by Windham J. the latter Words mitigate all, and theretore 
Judgment was ſtay'd until &c. Raym. 12. Paſch. 13 Car. 2. B. R. 

awlins v. Hill. | 


30. Thou 
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2 Keb. 494. 30. Thon art a Rogue, and receivedſt ſtolen Mutton of Beſs Gam 
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3 


|. 46. Gam- 
le v. Jen- 


ſhe ole it, and thou was Partner with her, and hadſt Part of it. It was 


nev. SC. Moved in Arreſt ot Judgment, that the Plaintiff was not charged with 
adjudg'd ac- any Crime, but Beiſe Gamble; but adjudg'd tor the Plaintitt, becauſe 


gre here the Partnerſhip relates to the other Words, and ſo muſt mean Par. 
or Ine 


Plain ers in Theft. Sid. 413. pl. 12. Paſch. 21 Car. 2. B. R. Gamble y, 


Dana. | 

31. He is a great Rogue, and Rilld a Man on Ship-board, and if he bal 
not given Money to have taken himſelf off, he had ſuffer d for it; actionable 
by reaſon of the laſt Words, which thew that he intended a felonious 
illing. Judgment for the Plaintiff, Freem. Rep. 278. pl. 313. Trin 

1679. % R. Banfield v. Lincoln. | | 
32. The Plaintiff alleg'd a Diſcourſe between W. and the Defendant, 
concerning the Plaintiff and a Baſtard of hers, and that W. ſaid, J hope 
ſhe did not iaurder her Child; to which the Detendant anſwer'd, but 2 
Aid, and Blood requires Blood, (Innuendo that the had murder'd her Baſ. 
tard.) Adjudg'd actionable, and the Judgment affirm'd. 2 Jo. 211, 

Trin. 34 Car. 2. B. R. Nailor v. Clarke. | 
2 Jo. 235. 33. hon art a Clipper, and ſhalt be hang d for it, adjudg'd actionable; 
ee 30 a for it ſhall not be intended Clipper of Cloth, but of ſuch a Thing for 


Walker v. which he ought to be hang'd, and that is only of Money. 3 Lev. 166, 


Beaver, 


Mich. 35 Car. 2. C. B. Walter v. Beaver. 
S. C. ad- | | 


judged for the Plaintiff, — So Thou art a Clipper, and thy Neck ſball pay for it, adjudg'd actionab'e 
3 the ſubſequent Words it cannot bs de echt hore 1s of 1 723 166. 14 
35 Car. 2. C. B. Naden v. Micocke. 2 Jo. 235 Trin. 36 Car. 2. C. B. Moyden v. Mycocke 
S. C. adjudg'd actionable by 9 Windham difſentiente.—— Skin. 183, pl. 1. Naben v. Miecock 

ords aCtionable.—S. C. cited 3 Lev. 395. 
Thou art a Clipper and Coiner. The Court held the Words actionable, in regard of the ſtrong In- 
tendment, and ſuch Words are underſtood by thoſe that hear them to mean clipping and coining of 
Money. 2 Vent. 172. Paſch. 2 W. & M. in C B. Anon. 


Thou art a Goiner of falſe Money, and I have Money to ſhew which thou coinedſt. It was objected that it 
did not ſay Money current in England, otherwiſe it is only Miſprifion of Treaſon ; but adjudged for 


the 8 abſentibus Popham & Gawdy. Cro. E. 629. pl. 24. Mich. 40 & 41 Eliz. BR * 
v. Stanley. | | 


34. Tou are a Break-Lock, and a Pick-Lock, and keep Pick-Locks in yur 
Houſe, and I will arraign you, and have you whipp*d, and ſwing for it. lt 
was urg'd that the laſt Words import Felony. Judgment for the Plain- 
tifl. Comb. 52. Trin. 3 Jac. 2. B. R. Pear v. Parry. 


Pl ' % TY: | 
. (S. a) For Words in Diſgrace of a Profeſſion. 
Diviſion are | . 
not confin'd ſtrictly to a Profeſſion, but contain other Matters. 


Cro.C.459. 1. N an Action upon the Cale, if the Plaintiff decla | 
pl. & Webb I ag he was an Attorney de B. 1 ſeveral — 4 _— 


Defend an 


the Plaintift ignarus 


or tion with the ſaid Helmes concerning the Plaintiff, ſaid theſe Worde 


mencaffirm'a Ok the Plaintiff, You may be aſham'd to empl 
in B. R. him) for you will receive Diſgrace and Sha 


ble, ang 


4 Alto ttt de. 


+ an . «ge » 3 „ * 2* . 
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ter, that this is ſpoke of him in his Profeſſion of an Attorney, inal⸗ 

much as it is — that the Dekendant was not ignorant of the 
Employment of the Plaintiff by the ſaid Helmes, and the Words 

that he ſhould not employ him #c. Palch. 12 Car. B. R. between N 
Nichols and Dr. Nebbe, udjudg d in a Writ of Error upon a Judg⸗ 
ment in B. and a Judgment given in B. affirm'd, per Curiam. 

Trin. 11 Car. Rot. 372. B. N. 

2. [So] If A. having Communication of B. an Attorney, and of Cre. C. 515. 
his ſaid Office of an Attorney, ſays before the Clients of B. char 2). "5- Anon- 
B. is a baſe Rogue and Knave, and maintains his W ite and Children by SC "uy 
his Knavery and cheating Tricks, Action lies for theſe Words. Mich. judg'a, and 
in a Mrit of Error upon a Judgment * in Bath, and the Judgment bos. 
affirm'd accordingly, Intratur Trin. 12 Car. Rot. 125, on 

| | | | Error; for 


; ? the Words touch him in his Profeſſion. 
An Attornev of C. B. recover'd, in Action on the Caſe on theſe Words, He is the falſeſt Knave in 


England, and by God's Blood be will cut thy Throat. Mo. 61. pl. 171. Trin. 6 Eliz. Anon. Dal. 63. 
|. 22. 8 C. in the fame Words. S. C. cited Het. 140. as adjudg'd in the Caſe of Diſtrey v. 
. in C. B. and that the Words ſhall be underſtood (falſe, as an Attorney.) 


3. In an Action upon the Cale, ik the Plaintiff declares that he 7% 5, 
was an Attorney ol B. K. and a Filtzer there, and retain d ta folt- le 
cite Cauſes in the Exchequer, C. B. and Spiritual Court, for one zx;; 7 
Jones, and was to receive : 51, of him for Proſecution thereof; and % /e chee 
that the Defendant having a Diſcourſe of the Plaintick, and of the / in be 
ſaid 151, and of the ſaid Suits, ſaid of the Plaintiff He is a couzen- „ae, 
ing cheating Knave, and Mr. Jones hath left with me 151. but I will 3 x 
not deliver it him, but I will ſee the laying it out; for he is a couzen- no come for 

ing Knave; an Action upon the Cale lies for theſe Words, for this“ Adjudg'd 
dilgraces him in his Profeſſton ; for it is lawful for an Attorney to os Ba 
& prolecute Suits in other Courts as a Solicitor, he being retain d to Arorney. 
| do fo. Trin. 16 Car. B. B. between Eveleigh and Parker, udjudg'd Brown. 3. 


per Curiam, this being moved in Arreſt of Judgment. ag 
„ | 5 | Jac. Ste- 
oF phens v. Battyn.—-— S. C. cited 2 Roll Rep. 72. 73. 
The Plaintiff declared that he was an Attorney, and thar there being a Colloquium concerning his 


Office, the Defendant ſaid He is a Couzener, and hath couxen d me of -205. is actionable; and Judgment 


for the Plaintiff. Her. 123. Mich 4 Car. C. B. Litman v. Weſt. 
He (meaning the Plaintiff ) is a Couzener, and couzen'd bis Clients in the Sheriff *s-Gourt at London, and was 


for that Cauſe diſcharged of that Court, were ſpoke of an Attorney of C. B and the Court held the Words 


* 


Cro. C. 261. pl. 6. Trin. 8 Car B. R. Mead v. Perkins. | 

Words of an Attorney, He is a baſe, cheating, couzening Knave, and hath cheated me as never any Man 
was cheated, The Queſtion was, whether an Action would lie for theſe Words; for if he had not 
ne wn that he was an Attorney, an Action would not have lain; and if it is laid barely without any 
Circumſtance, it doth not appear that it toucheth him in his Profeſſion, and therefore the Court would 
adviſe. Cro, C. 510. pl. 4. Mich. 14 Car. B. R. Jefferies v. Pay hem. 


were ſcandalous Words, and touch d him in his Profeſſion; and fo a Judgment in C. B. was affirm'd. 


But then was vouch d a Caſe about 2 Bears paſt of one Pain, This Plea is 
an Attorney of B. N. v. bbhere it was ſurmiſed that he proſe- not mark d 
cuted a Cauſe in a Court of Requeſts tc. and that ſuch Words were 3 
ſpoke of him in the Proſetution of the ſaid Suit and the Court was 
of Dpinton, upon my Motion for Pain, that the Action did not lie, | 
and gave a peremptory Rule COUNT for Judgment againſt the 

-laintiff; but now the Court retracted this Opinion; and after, this 


me Term, Pain moved for Judgment in this Cauſe allo; but it 
was adjourn'd ; but after Judgment was given for the Plaintiff, 

4. I A. ſays of an Attorney, having Communication with the At- 
torney concerning 20 g. due to J. S. in full Difcharge of a Judg⸗ 
ment obtain'd by the ſaid J. S. againſt the ſaid A. in Treſpaſs, You 

| 5 | . a 
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are a therking Attorney; and at another Time ſys of Hm. Ie 
cheating Attorney, anti he may be 5 over the Bar, an Attion 
lies. | ut. 18 Car. Bat. *** B. between Bird and Woogacoke, ad⸗ 
: Juve'D. this ng Red lu * 15 * Jidgment, 
Hob.8. pl. F. Jt A. has Parlance with B. touching C. an Attorne 
18. 8.C. vefor was retam'd by B. ta be his Attorney, and gd. faps top 
were ar firſt I Our Attorney (Innuendo the ſaid C.) is a bribing Knave, and hath 
| divided, bur taken 291. of you to cozen. me, thele general Mord will maintain an 
afeerwards Action, and the laſt Worns Do not extenuate them; for if am 
I gave One has any Intermeddling in Cale of Juſtice, be he Judge, Officer 
fr eb or Attorney, it he receives any undue Reward for any Thing con 
Plainri,— Erary to Julttce, this is a Bribe. Hob, Rep. 13. between 77% 41; 
* nl. 6. Ellis, adjudg'd. 1 „ Tot 
Mo 855 pl. 1173. Mich. 11 Jac. S. C. and after ſeveral Arguments adjudged actionable. -W. 
39. S. C. cited Arg as adjudged nor actionable; but Winch interrupted him, and ſaid it was adjud e 
the contrary.—S. C. cited as actionable, Het. 173. | ae 
He (Innuendo the Plaintiff) took corruptly 5 Marks of B. T. beine againſt his own Client, for putting 
and delaying an Aſſiſe againſt him. It was moved, that the Declaration did not expreſsly allege that 
was an Attorney at the Time of ſpeaking the Words, bur laid it that he had been an Attorney. The 


Court held the Words actionable; but it is ſaid in Marg. that Judgment was arreſted on the Exception 
Brownl. 1. Smayles v. Smith. | 


450 


Hob. 117. 6. Jt a Man ſaps of an Attorney, Thou art a common Mainrainer 
pl. 145. of Suns, and a Champertor, and I will have thee thrown over the Bar 
1 ron 4 next Term, Action lies for theſe Mords, Thou arc a Champercor ; for 
1200. Paſch this is againſt his Office and the Statute ; but no Action lies for the 
14 Jac. C. B. other Mords, Thou art a Maintainer of Suits; for this is lawful for 
co aſe him to do, and juſfifiable, and the other Words of throwing over the 
0 Bar are of au uncertain Senle. Hob. Rep. 163. between Box and 
tionable. — Bar naby adjudged, 94 | 
Brownl. 15. | 


8 8 1 * ed for the Plaintiff, by reaſon of the Word Champertor only. 8. C. cited Per Hobart 
Te 7 in. 40. . | 


Cro. E. 602. . 7. If a Man ſays of an Attorney, He is an Extortioner, and one]. 
— Lg S. told me, That he had cozened him in a Bill of Coſts of 10 1. Action 
Word lies for theſe Words; for it is againſt the Dath of an Attorney to 
there are, commit a Falſity, Pill. 4 Eliz. B. between Sans and Boſwell dd 
Thox art « judged. 


coxening . | 
Knave, and getteſt thy Living by Extortion, and didſt cozen one P. in a Bill of Gofts of 101. All the Court 
held, that for the Words (Thou art a cozening K nave) no Action lies, for they are too general; and 
for the Words (Thou getteſt thy Living by Extor tion) no Action lies, for he may do ſo, and be no 
Extortioner; but the laſt Words touch'd him in his Profeſſion, and were adjudged actionable for the 


Reaſon above, 


All. 13. 8, I one ſays to an Attorney, You are a K nave; you were an At- 
Trin. 22 torney for my Mother againſt my Husband, and ſer her on to ſue him, 
„Pol zg. and made him ſpend 1000 1. and ſuch Knaves, as you are, have“ made 
m Husband ſpend almoſt all his Eſtate, Action lies for theſe Words 
Car. B R far this dilgraces him in his Office of an Attorney... Palſch, 23 Cat, 
S. Cue do B. K. between Hos and Playrers avjtinged Per Curtam, in a Wut 
Colloquium Of Exrox upon a Judgment in B. and the Judgment afftrm'd ac 
was laid of Coxdinglp. Intratur Pill. 21 Car, Rot. 30. 5 


his Profeſ- | | o 
ſion, Bacon J. was of Opinion againſt the Plaintiff, but Roll Ch. J. e contra, becauſe the ſubſequent 


Words declare, that the Word (Knave) was intended of him in his Profeflion, and therefore needed no 


Colloquium of his Profeſſion; and afterwards Bacon J. having chang'd his Opinion, Judgment, with 
his Aſſent, was given for the Plaintiff, | ; | | 


9. ft 


| : * Defendant ſatd, He is not the King's Phytician but a Quackſalver. 


! > 7, Sir 5s Ip > n= 4; 9 „„ . 
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9. Ia Yan ſas ofan Attorney, He keeperh many Markets, and Sty. 183. 


:-reth up Men to Suits, and pronuterh if he do not recover in their S. C. ad- 
Gaus he will take no Charges; and he once promiſed me, that if he >» = Bree 
did not recover in a Cauſe tor me he would take no Charges of me; yet in C. B. and 
afterwards he proſecuted a Suit, and obtained Judgment, and got Charges affirm'd in 
of me for that Cauſe; and that I can prove. Now there are ſuch Ar- © 3 
ticles againſt him, that if he were worth 30001. he would not be left 88 bak 85. 
worth one Groat. Ation lies for theſe Words, becauſe for an Attor- docs not ap- 
ney to ſtir up Men to Suits, is not lawful, but is a Badge of a pear.— 
%Varretor; and to contract beforehand not to take Charges if he df I 
does not recover, is a Badge of Maintenance, and not tawful. 8 b. does not 
Mich. 1649. between $74 and Andrews ADJUDRED, in a Mrit of Ex- appear 
ror upon a Judgment in B. and the Judgment affirmed accorving- 


ly. Intratur Trin. 1549. I2ote, the Action was allo brought for 


other Words mentioned in the Oeclaration to be ſpoke at another 


Tune, of which no Queſtion was but that they were actionable; but 
the only Queſtion was upon the Words here vefore mentioned. 

10. Jf a Pan ſays to a Ooctor of PPhyſick, Thou arc a Quack- 
{alver, an Action upon the Cale lieg; for it is well knowu what ig in- 
tenved thereby, and it is a great Otlgrace to him. Mich. 5 Car. 
between Allen and Eaton adjudged, this being moved in Arreft of 
Judgment, where the Dlaintiſt was Phyſictan to the King; and the 


11. Tf a Man lays to a Doctor of Phyfick, Thou art a drunken Cro. C. 470. 
Fool, and an Aſs ; thou never wait a Scholar, thou art not worthy to pl. 5. Caw- 
ſpeak to · a Scholar; this I will prove and juſtify. Action lies for theſe ary * 
Words, tho there was no Diſcourſe of his Profeſſion before; for he alia Tycbey 
cannot be a good hyſician if he be not a Scholar in other Matters. S. C. Ri. 
Mich. 8 Car. B. R. between Cawary and Chickly, this being moved chardſon ar 
in Arreſt of Judgment. And after Trin. 9 Car. Judgment was 8 of 


given Per Curiam for the Plaintiff, 8 


were not 


actionable, but he would adviſe ; and afterwards Trin. 9 Car. it was adjudged for the Plaintiff, ——» 


Godb. 441. pl 509. Cawdry v. Tetley, S. C. held actionable by Crooke and Jones J. 


12. If a Man ſays of a Doctor of |Phyſick, He is an Emperick and 
Mountebank, and a baſe Fellow, Action lies, without any Averment of 
the Signification of the Words; for thele are Terms of Dilgrace 
well known, and in Dilgrace of his Prokeſſion. Jalſch. 12 Car. 
B. B. between Dr. Goddart and Haſelfoot adjudged, this being moved 


in Arreſt, Intratur Trin. 11 Car, ; 5 
13. I A. having Communication with B. about his Attorney, see pl. 5. 
ſays to him, Your Attorney is a bribing K nave, and hath taken 201. © {Ie 3 the 
you to cozen me, un Action lies for the Attorney, becauſe this di- nere 

ces him in his Profeſſion ; for it is a Scandal to him to give any 


and Ellett, Per Curiam adjudged. 


14. Tf d Man ſays to an Utter Barriſter, Thou art no Lawyer, Lu 4 Gun- 
_ _ = make a Leaſe, thou haſt DAE Degree Wy Deſert ; they * F 7 
are Fools that come to thee for Law. Actiou lies. Mich. 13 Jac. B. %, , 
between Banks and Allen. . 1 a | 4˙⁵ eng- 

3 ; z | | | | Counſellor at 
Law, a Fool in the Profeſſion. Adjudged aftionable. Woph, 207. Per Jones J. Trin. 2 Car. B. R. Ca- 


ry's Caſe. 


15. fa Man ſays to an Attornep, Thou art a common Barretor, a Cro. C. 192. | 
Judas, and a Promoter, Action lies tor theſe Words; for to be a com- nr 
mon Barretor is a great Dilgrace to an Attorney. Trin. 3 Car. 5 4 


S. C. it was 
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452 Actions [for Words.) 
objefted. B. R. between Sar ty and Taylor adjudged, in a Writ of Error, and 
char there the firſt Judgment given in B. Per Curiamaffirm'd, a 

as no Col- | F 9 

| 1 of the Plaintiff as Attorney. But all the Court conceived the Action well lies, and Words 

are to be conſtrued Secundum Conditionem Perſonarum of whom they are ſpoken. Whereupon the 
Judgment was affirm'd. Hutr. 104. Trin. 5 Car. S. C. and the Ch. J. ſeemed to be of inion 
that the Words are no more than if he had ſaid, That he was a common Brabler or Quarreller ; but ie 
was afterwards ſtrongly urg'd by Serjeant Hitcham that the Words are actionable ; [and I do not obſerye 
that any thing more was ſpoken by the Courr, the reſt of the Report ſeeming to be only the Argument 
of the Cone — — Het. 139. 8. C. Richardſon doubted, and queſtioned whether the Words ſhould 
have Relation to him as Attorney, but Hutton and Harvey thought the Words as well applicable to his 
Profefflon as if it had been found that there was a Colloquium of him as Attorney, it being laid that he 
was ſuch, and that he lived by that Profeſſion, and that the Defendant malictoully to hinder him in his 
Profeſhon ſpoke thoſe Words. Adjornatur.— Ibid. 143. S. C. adjudged for the Plaintitf. 

Nu bade paid the Judas with yorr Client, was fa1d by Button and Harvey, and agreed by Richardſon 
to be actionable without Doubt. Her. 141. in the Caſe of Starkey v. Taylor. 


RA 16, Jn an Action upon the Cale for Words, ik the ]laintif de 
"Fol. 55- flares that he is an Utter Barriſter of the Piddle⸗Temple, and a 
S Practiſer of the Common Law for ſevecal Bears, and the Oefendant 
pl. 11. Beard DF Purpoſe to defame him, maliciouſiy ſaid of him to J. S. his Fa. 
v. Johns ther in Law, Did Mr. Pearce, the Plaintiff, marry your Daughter: 
S. N To which J. S. fatd, Res; to which the Oefenvant replted, He is 3 
bes Plaintifl. Dunce, and will ger ee . the Law; to which J. S. anſwered, 

He is a Other Men have a better Opinion of him; to which the Defendant 
paltry Law- replied, He was never accounted otherwiſe in the Houſe. The Action 


yer, eg Le lies upon this Declaration; for a Yan may be heavy, and not ſo 


as a Jacka- kłddy AS Others are, and yet a good Lawyer, But here, it appears, 
apes, being Upon the whole Matter, that it was ſpoke malictoufly, and he ſatd that 
oy of a he would not get any thing by the Law, which diſgraced him in his 
— e Profeſſion... Mich. 10 Car. B. N. between Peares and Fones ad⸗ 
Steward to juldged, this being moved in Arreſt of Judgment, after a Verdict for 
J. S. of his the laintiff. Intratur 10 Car. Rot. 411. 


anors, was | | 5 
adjudged actionable, the Words being ſcandalous, and touching him in his Profeſſion. Cro. E. 342. pl. 
9. Mich. 36 & 37 Eliz. B. R. Palmer v. Bowyer. — Goldsb. 126. pl. 17. S. C. adjudged for the 
Plaintiff.—— Ow. 17. Palmer's Caſe, S. C. but there the Words are, I marvel you will have ſuch a pal- 
try Fellow for your Steward ; for be hath as much Law as a Jackanapes. The Plaintiff ſhew'd, that b 


Reaſon of ſuch Words he was diſplaced of his Office, Judgment for the Plaintiff, Bur if he had fad, | 


That he bad no more Law than J. S. it is not actionable, tho' J. S. be no Lawyer —8 C. cited Mo. goy, 
. 553. as adjudged actionable. Win. 40. S. C. cited by Hobart Ch. J. as adjudged aCtionable.——- 
8 & Cited as actionable. Godb 41 1. pl. 509. but that an Action would not have laid, if he had ſaid No 


more Wit than &c. Mar. 59. pl. 93. S. P. cited by Berkley as adjudged not actionable; but if he had 
ſaid, that He hath no more Law than a Monkey, the Words would be actionable. 


Cro. C. 382. 1, If a Man ſays of a Counſellor ofLaw in the North, Thou art 
pl. 74. veard a Daffa- do n-dilly, an Action lies, with an Averment that the Words 
1 d but fignify that he is an Ambodexter. Mich. 10 Car. B. B. in Peare 8 
S. F. does Cale, ſald to have been adjudged in Scaccario, and agreed Per 
not _ Curiam. a, 6” 1 - | 
cited by Tanfield J. to have bgen adjudg'd in Preſton's Caſe, Noy 98.— S. P. cited by Richardſon, 
Her. 127. as adjudged actionable, becauſe the Word being ſpoken in the North, it ſignifies there an Am- 
bodcxter.— Dal. 97. in pl. 27, cites Neverel's Caſe, S. P. 8. P. in a Nota of the Reporter. 
Mo. 409. in pl 553. —8. P. cited as e actionable. Cart. 214. | 
Thou art an Ambodexter, being ſpoke of an Attorney, was adjudged actionable, becauſe it ſlanders 
him in his Profeſſion, and is as if he had ſaid that he was corrupt in his Office. Godb. 214. pl. 394 
Mich. 11 Jac. C. B. Anon. ee 


B. * good Attorney, but that he <vill play on both Sides, is actionable. Brownl. 5. Paſch. 13 Jac. Brown 
v.H EEE 55 3 | | | 

You are a paltry Lawyer, and uſe to play on both Hands, being ſpoke of a Counſellor, were held not 
actionable; but there being other Words added, viz. He is a Furtherer and Maintainer of Felonies, Arc 


actionable, tho' it was inſiſted he was no Juſtice of Peace nor Publick Officer, Cro. J. 267. 268. 1 


30. Mich. 8 Jac. Rich v. Holt. 
18. Tf 


a4 ms. ninibÞ woe wah 
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Actions for Words.] 
18, If a Man ſays to an Attorney, Thou ſayeſt thou art an Attor- 
ney, but I think thou art but an Attorney's Clerk; and if thou be, I will 2 Brownl. 
have thee pick'd over the Bar next Term. No Action lies for theſe 23. Lrot- 
Words, becauſe it is uncertain whether he intends that he himlelk c. e 
will pick him over, or the Court, Palch. 7 Jac, B. Tootman's Talk the Words 
adjud ged. are not ac- 
Is M. your Attorney? He is the fool iſheſt and ſimpleſt Attorney towards the Law, and if e, 2 
throw your Cauſe I will give you my Ears, he is a Fool and an Aſs. Theſe Words are actionable being | 
ſpoke of an Attorney; for it is a great Slander, and touches him in his Place. And he had Judgment 
tho the Court upon the firſt Motion conceived the Words not aftionable. —Cro. E. 589. pl. 25. Mict, 
29 & 40 Eliz. B. R. Martyn v. Burlings ——Goldsb. 128. pl. 21. S. C. accordingly, and adjudged 
838 And Popham ſaid that to ſay an Attorney will overthrow bis Clients Cauſe, is an action- 
able Slander. 5 


19. Ik a Man lays to an Attorney, That he is a common Maintainer Saying of 
of Suits, no Action upon the Cale lies, becaule it is not any Dilcre- 37 Atomey, 
dit, for it is his [Profeſſion to maintain Suits. Pill, 14 Jac. B. „ g 
between Boxe and | | rer up of 


| | Suits, and æ 
Diſturber of the Peace, and ſo a Mover of unjuſt Actions, without Doubt is actionable. Said by Counſel, 
Arg. Het. 140. Trin. 5 Car. C. B38. 
He ſets People together by the Ears, and we ſhall have him indicted for a common Barretor. The Words 
being ſpoke of an Attorney, are actionable, notwithſtanding Box and Barnaby's Caſe. And Judgment 
for the Plaintiff, Cart. 214. Paſch. 22 Car, 2. C. B. Anniſon v. Blofield. 22 0 
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20, If a Man lays to an Attorney, That he is a common Cham- 2 
pertor, Action upon the Cale lies; for this is to have Part of the 
Thing in Demand pending the Writ, which tis not lawful for an At- 
torney to do, and ſo a Otlgrace to his Prokeſſion. Pill. 14 Jac, B. 
between Boxe and adjudged. | 

21. Ik a Man ſays of an Attorney, rhat he has the Falling Sickneſs, Noy. 117. 
an Action lies, becauſe this diſables him in his Profeſſion, for by Taylor v. 
Reaſon thereof he cannot follow the Duty of his Profeſſion, Pill. 4 Perl. 
Jac, in 7% or and Perr's Caſe held. Io bt aps 


pear. <_— 


* See (H. a) pl. 4. S. C but not exactly S. P. 


Cro. J. 144. S. C. but S. P. does not appear. - 


22. If a Man ſays to a Counſellor, Thou a Barreſter ? Thou a Barre- Noy. 98. 
tor? Thou called to the Bar? Thou wert pur from the Bar. Action upon 18 — 


the Cale lies, though the Words are not certain; nor is it ſaid that Preſton s 1 
he is a common Barretor in his rotefſion. Palch, 8 Jac, in the Ee * 1 


Erchequer-Chamber adjudg'd. See the ſame Cale among the Re- 3 v 


ports de [Paſch. 8 Jac. B. between Be//ey and Diſon, and affirm'd 
in Error. 13 Rep. 71. Diſon v. Beſtney S. C. and with theſe further Words, viz, and then dare ſt 
ew thy ſelf there, T hou futy the Law? Thou baſt as much Wit as a Daw. Adjudg'd in B. R. for the 
Plaintiff, and affirm'd in Error in the Exchequer-Chamber. 8 | 


23, | to J. S. an Attorney, He is an Extortioner, and See Supra 
one P. — on Spy * cozen'd him in 2 Bill of 10 l. an Action lies 114 2 C. 
for theſe Words; for it is againſt the Dath of an Attorney to com- Notes there. 
— 4 Falſity. Pill. 40 Eliz. B. between Sanley and Boſwell, ud- | 

ged. | 80 28 
; common Smith, Thou art a Rogue, and a See (U. a) 
. 19 ug 2 Tire of Wheels which thou didſt ſend to Pl. 24. 
* thou didſt cozen him of a Noble, no Action lies for theſe Mords; 
it may be intended (and the Words in themſelves import that 
they intended) that he Had cozen d J. S. in the Price only, and not 


in the ill making of the wheels; and for faying to ſuch Men of 
| OD Trade 


5 


een 
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AD—" Trade who ſell * Things that they cozen in the Price is no Diſgr 
83 every Trader cozens in the Price when he ſells for more then the 
— T — thing is worth, and here it is not ſaid that the Smith made this Tire 
| of 3Bheels, and if he did not make it, it can be no Diſgrace of his 

Trade. * 16 Jac. B. between 7c¹nell and Snelling, per Cur, 
Poph. 139. 25. Jf a Man ſays to an utter Barriſter, who is a Town Clerk 
* — . of the Town, and a Steward of the Town-Court, Thou arc a preci- 
Powell's ſian Knave, a puritan Knave, a bribing Knave, a baggage Knave, a dif. 
Cafe, and ſembling Knave, a corrupt Knave, and I will prove it &c. and thou 
Mountague haſt not carried thy ſelf as thou oughteſt, and I will make thee know 
Ch. ] fad that thou haſt wroaged me in the Court of Ply mouth (where he Was, be⸗ 


that all the 


Words be. Ore and at the time of the ſpeaking, Town⸗Clerk and Steward, ag 
ſides the he avers in the Declaration) and thou haſt not performed thy Office 
Word: (cor- according to Law; Actton lies for theſe Words, tor it appears by the 

Weide h laſt Pords that he was corrupt in Regard of his Misdemeanoür in 
ebe Words his Court and Office. Paſch. 16 Jac. B. R. between Toe, and 
impeach him Cowe udjudged, this being moved in Arreſt of Judgment. 


in his Office; | 

for it has Reference to that, and therefore is actionable; and Judgment was given accordingly, 
2 Roll Rep. 23. Powell v. Cole S. C it was objected that it is not ſhewn that there was any Colloouian 
between the Defendant and the Party that the Words were ſpoke of the Offices which the Plaintiff had 
or of his Exerciſe of them, and ſo it is as if ſpoke of a private Perſon, Sed non allocatur, but Judg- 


ment was given for the Plaintiff. 


d. 65. 26. If there be a Batter depending in Chancery between A. and B. 

pl. 4.5. and thereupon a Commiſſion ts directed to G. P. who is a Juſtice 
liams I. held Of Peace, and others to examine Witnefles therein, and allo to hear 
the Words and determine the ſame Cauſe, and G. M. and the others Act in 
not action. the Execution of this Commiſſion, and atterwards A. ſays of G. 99. 

_ > the Sit G. Woore (which was his Name at large) is a corrupt Man, and 
— tad hath taken Bribes ot B. innuendo, Bribes for Favour to be done to B. in 
Judgment the Execution of this Commiſſion; and at another time he ſays, B. 
for the hath ſer Sir G. Moore on Horſeback with Bribes, whereby to defraud 
nr Equity and good Conſcience. Tho it doth not appear that the Com- 
Po the as erp ant te as e 
that Fenner 3 | T orruptip, an Ohe was not an 
and Wil- Judge nor Otficer ſworn in this Commiſſton, but elected by one Pu 
liams held tp, and fo might be partial to this Party, and take a Reward for 
FF oper an Cr ore Hep 
able, but the | ermmer the King in. 
other 3 e truſts him, corrupt Dealing therein, and in the Examination of 
contra, and JHitnefles, as in taking of Bribes, is puniſhable, Palch. 3 Jac, 
Ffadgment B. B. between Sir George Moore and Forfer, adjudged. = 
Plaintiff. — | | | 

So faying to an Arbitrator by him that choſe him, that he has taken Bribes of the atheo Party ſo that be 
is fallen from bearing any thing of bis Side, is a Slander puniſhable , for by the Common Law ſuch Cor- 


ruption in Matters of Reference may be puniſh't by Indictment. By Popham, Gawdy and Velverton. 
Yelv. 62. Paſch. 3 Jac. B, R. in Caſe of Moore v. Foſter. WS 77 - 


nnn 


* 


See (D. a) 29. If d Man ſays of a Juſtice of Peace, He was the true Patron of 
Lady ha C. Advowſon 8 __ hath loft that | Hema and Preſentation by be- 
Notes chere. ing a Simoniſt and Recuſant, both which I will prove him to be, yet n9 
Action lies for theſe Words, for tho the Recuſancy, - which Is the 
moſt material Word, be a good Caule to depoſe him from his Ok 
fice, yet this does not touch him in the Male⸗Adminiſtration of his 
Office, nor in his Dath nor Allegiance, and tt is not certain what Re- 
cuſant he intends, for pervgps he intends a Recuſant according 10 ! 

Eltz. Trin. 16 Jac, „B. between Sir Fob» Tasborrough Plaintiff, 
and  Aadjudged, * 


g 
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28. Na Man ſays of a Steward of a Court Baron and Veet, He see (V.) 10 

bath pur a Preſentment into the Jury's Verdict againſt me of 3s. 4 d Fl. 7 8 C. "oh 
for ſuing of P. W. out of the Court contrary to a Pain, without the Con- 1 Wl 1 
ſeat of che Jury, Action lies for theſe Words; for this Deceit dil⸗ 1 
aces him in his Proteſſion. Mich, 4 Jac. B. B. between Carr and Will 
ead, per Curtam præter Popham. | | Wo 

- 29. If a Man lays of a Juſtice of Peace and Judge of the Court of f Z«! any Ao 
the Marches ot Wales, He is a Blood-Sucker, and ſeeketh after Blood, Man Ofc. Wl: 
+if a Man will give him a Couple of Capons or half a Score of Wea- « py bl, 
chers he will * rake them, yet no Action lies, b ONT. Bll lh 
thers he WI ra m, pet n ion nes, becauſe the Words can e 
not have any 11! Senſe. Mich. 37 & 38 Eltz. B. N. between 97 Mo. 418. pl. N 
Chriſtopber Hilliard and Conſtable, udjudged. | 5 7 45 8 : ee 
N ad ju no N 

actionable; becauſe a Man may thirſt after Blood in Caſe of Juſtice. Cro. E. 306. pl. 7 S.<. But e 
if any Man will give him a Bribe, as Sheep Ec. the Court was of Opinion that the laſt Words not being e 
ound, no Action lay for the firſt; for it cannot be intended what Blood he ſuck'd, and by Advice of xn FOR 
the greater Part of the Juſtices of England, it was adjudg'd for the Defendant. — — Ibid. 433. pl. 41. Wl fl 
Mich. 37 & 38 Eliz. B. R. S C. and as to the Words, He is a Blood-ſucker and ſeeketh others Blood, Gaw- M 
dy and Fenner held thoſe Words not actionable; but Popham and Clench e contra. But this being 4400 
moved at Serjeants-Inn, before all the Juſtices of England there aſſembled, the greater Part of them re- N 
ſolved that the Action lay not, and Judgment was enter'd (with Conſent of Popham and Clench) for e 
— COT ; at 
| | = | W's 
Zo. Jfa Man ſays to a Juſfice of Peace, Thou art a Blood-Sucker, S. P. held pl 
and art not worthy to live in a Commonwealth, the Child nor born will N e 
between Pence hbact and Warwick, udjudged upon a ſpecial Verdict cites thorp's Caſe, N 


Mich. 37 & 38 Eltz. B. R. and the 

a 7" > | | Words be- 
ing the very ſame, it ſeems to be 8. C.——2 Mod. 163. S. C. cited Hill. 28 & 29 Car. 2. C. B. by At- 
kins J. in Caſe of Townſend v. Hughs, that the Words were not held actionable, becauſe they neither 
relate to his Office, nor fix any Crime upon him. | 1255 1 


a —_ 
— wy 

_ — 
— 


— 
— - 

— — — 

PPP 
— 8 _ — 
— 


— 
— 


eG * = [ 
LD is Io ne 
Se TDI — 
2 _ — 
—— ESD 

—— IRE; 
SIE 2 


> — am 


EEE DS EIT 


= IEEE < EIS —E Dt canon — 2 
—— — — 


— 


31. If a Man indicts a Juſtice of Peace for a common Barretor, S. P. per Cu- 18 
and he upon this is founy Not guilty, and afterwards the Jndictor nan, orie. 1 
calls the ſaid Juſtice, common Barretor, Action upon the Cale lies a- — 1 ; | ö 
gainſt him; becauſe this dilcredits him in his Offices. Paſch, 38 14 Jac. in Wil 

| | | | nornton 1 Mil 
and ſebſon.— So if the Words had been ſpoken of a public Officer, or an Attorney or the lite. Hob. 140. jo 0 
fer yo in Caſe of Thornton v. Jebſon, obiter.— See (U. a) pl. 3. 8. C. ——See (H. a) pl. 7. — See 9 io 
upra pl. 15. as 18 


— 


32. Ik a Man ſays of a Juſtice of Peace, He hath taken Money of Mo. 695. pl. 
a Thief that was brought before him for ſtealing of Sheep, to deliver him 965. S. C. 
and keep him from che Gaol ; Action upon the Cale lies for theſe Panter of 
Words, Trin. 38 Eltz. B. N. Cotton 8 Cale adjudged. Cotton, ad- 
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B. R. and Judgment affirm'd in the Exchequer-Chamber. . 
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33. Jfa Man ſays of a Juſtice of Peace, He is a corrupt Man, he is Mo. rg. pl. 
a Vermin in the Commonwealth &c. Action upon the Cale lies. Mich. . 51 38 
42 43 Eltz, B. R. between the Biſhop ol Covenrry and Litchfield and groughtons 
Wortly dubitatur. | CES Quaſe, Hezs 

| à Kermin in 

the Commonwealth, a falſe and corrupt Man, an Hypocrite in the Church of God, a Diſſembler; be hath uſed 
many corrupt Practices to work his Will; he procured my Regiſter to be indicted of Extortion ; he willingly and 
wil fully hath boul ſter d up one G. a lewd Man, convicted of many Offences, and knowing him to be an evil Man, 
maimaineth him againſt me, without Law, Gnſcience, or Honeſty. Theſe Words were wrote in a Letter of 
the Plaintiff, a Juſtice of Peace, by the Biſhop of L. and to the Earl of Leiceſter. All the Court 
held the Words actionable, tho' wrote in a Letter to a Stranger; otherwiſe if in a Letter to the Party 
himſelf ; and tho' ſome of the Words are not actionable, yet the e were well given, — — And. 
Hg. pl. 168. Bonghton's Caſe, S. C. all the Court held that ſome of the Words were not actionable by 
themſelves, yet ſome held that all of them together would bear an Action, ſeveral of them touching him 
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ords.] 
as a Juſtice of Peace, in doing Thirgs corruptly and injuriouſly. And afterwards, upon a Conference 
with all the Juſtices met at Serjeant's-Inn, all (except 2) agreed the Action lay for the Reaſon before, 
and that Judgment ought to be given, notwithſtanding ſome of the Words divided are not actionable, 
and notwithſtanding the Damages were tax'd generally. S. C. cited Cro, E. 192. pl. 5. as adjudg d 
actionable upon the Words (He is a Vermin in the Commonwealth, and a corrupt Man.) | 

Thou dealeft corruptly, being ſpoke of a Juſtice of Peace, Action lies; per Anderſon, Cro. E. 258. in 
pl. 18. Mich. 36 & 57 Eliz. C. B. | | | 


Cro. J.398. 34. If at a Quarter⸗Seſſions J. S. makes Information upon 
5 % 3 Dath againſt J. D. of a Misdemeanour, whereupon the Juſtices 
che Plain. bind him to his good Behaviour, and after J. O. ſays to one of the 
tiff, becauſe lid Juſtices, By your Means I had Wrong at the Seſſions, and there 
it rouch'd you cauſed J. S. to ſwear that which was untrue againſt me, the ſaid 


bim in bis Juſtice ſhall have an Action upon the Caſe againſt him for theſe 


Place, in 


harging Words, becauſe a Juſtice ought not to procure any Man to make a 
him of pro. kalle Path, and ſo it is againſt his Office. Mich. 10 Jac. B. between 
curing one Sit Walter Chetwin aud Meeſon, ddjudg' d. | | 


to rake a | ; 
falſe Oath before himſelf —— —Yelv. 220. S. C. adjudg'd accordingly. | 

Caſe &c. for theſe Words ſpoken of a Juſtice of Peace, He makes uſe of the King's Commiſſion to wor. 
ry me cut of my Eſtate, and held actionable. 3 Mod. 71. Mich. 1 Jac. 2. B. R. Newton v. Stubbs. 


bd 


— 


Palm. 67. 35. Ik a Pan ſays of a Commiſſioner upon a Commiſſion re: 
3 0 turn d by him tuto Chancery, He hath put our ſome Depotitions that 
gs, Arn were taken, and added others that were not, Action lies; for this dil⸗ 
tiff graces him in his Reputation ſo as not to be q Commiſſioner again, 
2 Roll Rep. ang ſutbzects him to a Fine in the Star-Chamber, Hill. 17 Jac, 
8 if = Os B. R. between Sir Nicholas Parker and Large, per Clittam. 


nion of the Court was that the Action lies; but Judgment was arreſted, becauſe the Defendant [who 
was a Miniſter, as Palm. 68. ſays] offer'd to make publick Submiſſion to the Plaintiff at the Aſliſes. 
Where the Plaintiff was a Commiſſioner of the Exchequer to take Examinations of Witneſſes, the 
Defendant ſaid of him, He hath return d Witneſſes that never cuere examined, it was adjudg'd actionable. 
Palm. 67. Arg. cites 31 Eliz. Thoroughgood v. Fiſh, —Cro. E. 623. pl. 17. Mich. 40 & 41 Eliz. B. R. 
Fiſh v. Thorangood: 8. C. that He bath return d, as the Depoſitions of Witneſſes into the Exchequer, 
the Examination of Perſens who never Were /4orn , and reſolved to be actionable, and Judgment for the 
Plaintiff. —S, C. cited Palm. 67. Arg. as adjudg d actionable. 8. C. cited 2 Roll Rep. 153. Arg. 


but Haughton J. ſaid he believed the Caſe was not ſo adjudg'd. 


Cro. J.557. - 36, I there be a Diſcourſe between C. and O. of Y, F. and C. 
pl. 3. 5 ſays to B. [O.] Mr. Deceiver hath deceived and cozen'd the King, 
C 185 24 and I have him in Queſtion for it, and I doubt not but to prove it againſt 


Judgment him, M. F. ſhall have an Action, averring that he was the King's 
afirm'd, and Receiver of the Court of Mards, and that the Words were ſpoken 
all rnecourt gf him; for it appears by the Nick name given to him, ſcilicet, De: 
is good CLtver, that he intends the Oeceit to have been in his Office of Re- 
enough, (elvber, and by the other Yords alſo. Hill, 17 Jac. B. B. between 
without any Sir Miles Fleetwood and Auditor Curl, ddjudg'd in a Mrit of Error upon 
panuendo.— A Judgment in B. where it was ſu adjudg d allo per Curiam. See 
8. C. x. the Cale adjudg'd Trin. £7 Jac, B. 
3 * | 

oy ; And Doderidge J. ſaid that if the Defendant had ſaid to the Auditor Mr. Frauditor, inſtead 
of My. Auditor, an Action would well lie. ——2 Roll Rep. 148. Curle v. Fleetwood, S. C. and Judg- 
ment affirm d. Hob. 267. pl. 352. Hill. 16 Jac. S. C. adjudg'd in C. B———Godb. 341. in pl. 435: 
S. C. cited as adjudg'd actionable, becauſe it was in his Calling by which he got his Living. —Mar. 
82. in pl. 135. 8. C cited. 


E erer 3). Ika Man ſays of a Counſellor of Law, Go you to him to be 
- = _ of your Counſel? He will deceive you; he was of Counſel with me, 
h 4, The and reveal'd the Secrets of my Cauſe, Action lies for theſe Words 
verſary. * 0 N 

Plaintiff re- for it appears by all the Words that he intended a Slander by the 


revealing 
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458 Actions [for Words. 


See pl. 1. 2. | 


. 3 | 
2 > 000 (S. a. 2) Words ſpoken of an Attorney. 
16. 19. 20. | 

21. 23. | 

Dal. 63. pl. ILIE is the falleft Knave in England, and he will cut your Throat, 
a2. 8. C 1 being ſpoke of an Attorney, with an Oath as to cutting the 
accordingly. Throat, was held actionable. Mo. 61. pl. 111. Trin. 6 Eliz. Anon. 
S. C. cited 2. You are well known to be a corrupt Man, and to deal corruptly, bein 
by On. ſpoke of a ſworn Attorney, are actionable, becaufe it touches him in 
- 1 18. his Oath, and alſo in the Duty of his Profeſſion, whereby he acquires 
s. C. cited bis Living. 4 Rep. 16. pl. 6. Mich. 2) & 28 Eliz. B. R. Birchley' 
by Hobart Caſe. | | 

Ch. J. Win. | 

40, 41,—— But if the preceding Parlance had been that the Plaintiff was anT/ſurer, or was an Executor, 
and would not perform the Teſtament gc. and thereupon the Defendant had ſaid the ſame Words, they 
would not be actionable. 4 Rep. 16. a. pl. 6. Mich. 27 & 28 Eliz. B. R. in Birchley's Caſe. 


3. He deſerves to have his Ears nail d to the Pillbry, is actionable, being 
ſpoke of an Attorney. Mo. 401. pl. 529. Paſch. 3 Eliz. Jenkinſon 
v. Wray. 

Cro. E. 914. 4. 7 Zou art a paultry Fellow, thy Credit is fallen; for thou dealeft on both 
Pl. 3. S. S. Sides, and doft deceive many that truſt thee. Adjudg'd and affirm'd in 
Kio y Error to be actionable, being ſpoke of an Attorney; tor tho? an Attor- 
Shore, ad- ney may deal on both Sides as an Arbitrator, yer all the Words being 
judg'd and coupled together muſt refer to his Calling, and cannot be taken but in 
afirmd in Malam partem. Yelv. 32. Hill. 45 Eliz. B. R. Shire v. King. 


Error ac- 
Noy 11. S. P. adjudg'd for the Plaintiff, Niſi. Thompſon's Caſe. 


cordingly. 


5. Saying of an Attorney that He ſuppreſs'd a Will, is actionable; for 
it is a Defamation to him in a Thing concerning and belonging to his 
Profeſſion; but to fay ſo of a Tradeſman it is otherwiſe, becauſe ſuch 
Words do not extend to his Trade or Profeſſion ; per Mountague Ch.]. 
and Judgment accordingly as to the Tradeſman. Palm. 21. Mich, 1) 
Jac. in Caſe of Godfrey v. Owen. | IHE 

* It ſeems 6. Thou haſt made falſe Writings between F. F. and his Brother, Arg, 

BE the Win. 39. cites it as adjudg'd that “ an Action lies. Hill. 1) Jac. B. R. 

word(s?) Elliot v. Brown. But Ibid. 40. Hobart Ch. J. ſaid he agreed theCaſe 

(no.) of Elliot v. Brown, that to ſay he made falſe Writings, no Action will 
lie; for it is no Scandal to him in his Profeſſion, becauſe ir does not ap- 
pertain to an Attorney to make Writings, no more than to an Apothe- 
cary to give Phyſick. 8 

J. Is W. your Attorney? Take heed and follow him well; for elſe he will 
make you throw your Parſe over your Boſom, actionable; for it is a Scandal 
to him in his Profeſſion, and is as if he had ſaid he will make you ſpend 
all your ney per Winch J. Win. 41. cites it as adjudg'd in B. R. 
Wingate's Caſe. 

To fay of 8. Thou art a falſe Knave, a cozening Knave, and baſt gotten all that 
an Attorney, thou haft by Cozenage, and thou haſt cozen'd all thoſe that have dealt with 
that He is a thee. Theſe Words ſpoken of an Attorney are {landerous, and rouch him 
falſe 2 in his Profeſſion, and therefore adjudg'd that the Action well lay. Cro. 
"Ys lies: J. 386. pl. 8. Mich. 18 Jac. B. R. Jenkins v. Smith. 

per Richard- : TX | | 

ſon. Het. 141. Trin. 5 Car. B. R. in Caſe of Starkey v. Taylor. 


Win. 90.91. 9. G. is a Forger of Writings, and deſerves to Joſe bis Ears, being 
Arg. cites it ſpoke of an Attorney, is not actionable; and becauſe he did not rs 
| | ; eeds; 


Actions | for Words. ] 469 
Deeds, Judgment was arreſted, Win. 90. Trin. 22 Jac. K B. Godſel's i 


Caſe. in the Caſe 


i | a I 2 of Brown 
„ Ellis, Thar for ſaying an Attorney had forg'd Writings, no Action lies, becauſe too general; and be- 
ſides ir doth not at all appertain to him to make Writings. | 


tis Yes 
W 


* 


10. Thou art a Knave of Record, and a forgering Knave, was ſpoke of an Poph. 177. 
Attorney, but no Communication of him as ſuch. The Parties agreed, * 
and ſo the Court did not ſpeak to the Queſtion, whether actionable or not. & , 


| : t. S. C. but no 
Lat. 20. Paſch. 2 Car. Dawburn v. Martin. DE. 


Palm. 441. 
Daubney v. Martin, S. C but there inſtead of (forgering Knave) it is (Forgery Knave,) which Crewe 
Ch. J. ſaid was not Senſe; and ſays the Opinion was that it would ſcarce bear an Action. 

He is a forging Knave. The Plaintiff counted that he was an Attorney of C. B. and the Court held 
the Words actionable. Brown). 16. Smails v. Moor. Het. 140. Arg. cites Small v. Moon, S. C. 
14 Jac. C. B. adjudg'd actionable. | 

I never forg d any Man's Hand, but you are a forging Rogue, being ſpoke of an Attorney, is actionable, 
tho' no Colloquium was alleg'd of his Profeſſion; for it is a great Defamation, and the Words import 
that he forg'd another's Hand; for the Antitheſis by common Intendment amounts to a Charge that 
the Plaintiff did what he denied of himſelf, and thoſe Words ſpoke of another import Scandal and De- 
famation of him; per tot. Cur. And the Plaintiff had his Judgment. Comyns's Rep. 262. pl. 144. 
Paſch. 3 Geo. I. Anon. | 


11. Go tell your Lawyer that he is a baſe Raſcal, and that I will make Ley's Rep. 
him Joſe his Ears, and teach him, or any Lawyer of them all, how they dare to 70. S. C. by 
ve a Writ on me, being ſpoke of an Attorney, were adjudged action- + eng of 
able, becauſe they diſgrace him in his Profeſſion. Lat. 220. Mich. 3 Ld ad. 
Car. Trowbridge v. Hard. judg'd ac- 


. | : | | cordingly.— 
If the Defendant in this Caſe had ſaid that he cwo⁰l have his Ears, this might be intended by Vio w_ ; 


Per the Chief J. Lat. 220. in the 8. C,—5. C. cited by Twiiden J. Vent. 117. and ſaid it was as 
much as to call him K nave-Attorney. | 


12. He hath cheated me of a great deal of Money &c. being ſpoke of an 
Attorney generally, without Speech of his Office, are not actionable; for 
he may have cheated at Dice, or in a Bargain &c. And tho' the Words 
were laid to be ſpoke upon a Conference of a Bill of Coſts laid out by 
him, yet it not being ſaid laid out by him as Attorney, Action does not 
lie; Per Richardſon. And the whole Court ſeemed to be of the fame 
Opinion. Sed adjornatur. Het. 169. Trin. 7 Car. C. B. Gee v. Egan. 
13. Saying of an Attorney, that be is a cheating Knave, is not action- Put if he 
able, if it was not upon ſpeaking of him as an Attorney. Het. 16). _ * wi 
Paſch. ) Car, C. B. Alleſton v. Moor. N . cnt 


Clients, it 
| would be 
actionable. Het. 167. Per Cur, in Caſe of Alleſton v. Moor. 
14. A Lawyer [but not ſaid whether Barriſter or Attorney] was Com- 
petitor to be choſe Steward of a Corporation, and they being aſſembled to 
make an Election, one of the Corporation ſaid to his A He is an 
ignorant Man, and not fit for the Place; by which he was refuſed. The 
Court ſeemed to incline that the Words were actionable, but gave no 
_—_ Mar. 146. pl. 217. Trin. 17 Car. C. B. Sanderſon v. 
uaades, | 4 | 
15. He hath no more Law than Mr. C.'s Bull, being ſpoke of an Attor- So to ſay 
ney, the Court inclined that they were actionable, and that the Plain- that he has 
tiff ſhould ene tho it was objected that the Plaintiff had not 72 more 
declared that C. had a Bull. Sid. 327. pl. 8. Paſch. 19 Car. 2. B. R. Sig 
Baker v. Mortue. 3 | | been ad 


; : : | judged ac- 
tionable, Sid. 127. pl. 8. ſo ſaid per Cur. in the 8. C. 


There is a Quære added, as to ſaying He 
hath no more Law than the Man in the Moen. Ibid.—— 2 Keb. 202. pl. 35. 8 C. adjudged for the 
Plaintiff by 3 Juſt, contra Keeling Ch, J. for if C. had no Bull, the Scandal is the greater. 
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460 Actions [for Words.] 
Vent, 98. 16. 7. hou canſt not read a Declaration, being ſpoke to an Attorney, in 
_ 80 Ditcourſe of him and his Profeſſion, by Means whereof he loſt S. his 
the Court Client. Twiſden J. at firſt held the Action lay not for Want of an 
inclined that Averment that he could read a Declaration, but afterwards it being found 


the Words 7o be fl, Judgment for the Plaintiff in C. B. was affirm'd. Lev. 29 


were not Mich. 22 Car. 2. B. R. Powell v. Jones. 
actionable; 


for the Declaration might be ſo written, that he might not be able to read it. Raym. 196. S. C. 
that the Words were ſpoke in Auditu quamplu: imorum. Adjudged for the Plaintiff, and ae Judgment 
affirm'd._— Mod. 272. pl. 23. Trin. 29 Car. 2. B. R. the S. C. and the Court held the 
tionable, tho' there had been no ſpecial Damages ; for they ſpeak him to be ignorant in his Profeſſion, 
and the Court would not intend that he had a Diſtemper in his Eyes &c. and Judgment for the Plaintiff. 

2 Keb. 510. pl. 84. Mich. 22 Car 2. B. K. the S. C. and per Cur. the Colloquium being of hut 
Skill, the Words are actionable. And judgment for the Plaintiff, 

6 | 


nnn. 


= 


17. To ſay, He arrefteth without taking out Writs ' &c. is actionable, 
without any Colloquium, becauſe they neceſſarily relate to his Employ- 


ment; Per Cur. Freem. Rep. 277. pl. 30g. Mich. 1675. B. R. in Cafe 
ot Bell v. Thatcher. 


Calling an 18. He is a Knave in his Practice, is actionable without any Collo. 


2 quium, becauſe they neceſſarily relate to his Employment. Freem. 


judg d ac. Rep. 277. pl. zog. Mich. 1675. B. K. Per Cur. in the Caſe of Bell v. 
tionable in Thatcher. 

C. B. and ; ; 

that Judgment affirm'd in B. R. cited Sty. 17. as Trin. 12. Car. Nicholas v. Webb. He is a Knave and 
would have cleated me of 41. is not act ionable by general Averment that thereby he loſt his Clients without 

2 Colloquium of his Profeſſion, or ſaying, He is a knaviſh Attorney, or ſuch Words as touch his Profe. 
ion; and Judgment was ſtay'd. 2 Keb. 84. Trin. 18 Car. 2. B. R. Rod. v. Binks. 


(S. a. 3) Words ſpoke of Clergymen. 


125 T a Clergyman is to be preſented to a Benefice, and one to defeat 
him thereof, ſays to the Patron, He is a Heretic, or a Baſtard, or 
he is Excommunicated, by Means whereof the Patron refuſes to preſent 
him, and he Joſes his Preferment, he ſhall have Action for ſuch Scandal, 
tending to ſuch an End. Per Cur. 4 Rep, 17. a. pl. x1. Trin. 15 Eliz. in 
Caſe of Davis v. Gardiner. Tn 
2. Thou haft made a 2 ous Sermon, and moved the People to Sedition this 
Day, being ſpoken of a Clergyman, adjudg'd actionable. 4 Rep. 19. a. 
Per Cur. cites Paſch. 24 Eliz. B. R. Phillips v. Badby. 
3. He hath had two Wives, being ſpoke of a Clergyman, was adjudged 
«guns che Plaintiff, Cro. E. 94. pL 4. Paſch. 30 Fliz. B. R. Nicholſon 
v. Lyne. . 
Cro. E. 502. 4. He is a lewd Adulterer, and hath had two Children by the Wife of J. 
pl. 23. Mich. J. F. and I will cauſe him to be deprived for it, being ſpoken of a Clergy- 


1 man, is puniſhable in the Spiritual Court, but not actionable. Adjudg d. 


S. C ad- Noy 64. Parret v. Carpenter. 

judged AC- 5. He is an Adulterer, Whoremaſter, Drunkard, Swearer, and a Preacher 
cordingly. of falſe Doctrine, were ſpoken of a Clergyman. Ir was objected that it 
des not appear that the Plaintiff is a beneficed Man, and fo cannot be 
puniſhed for preaching falſe N Tndament was ſtay'd till the Plain- 

| tiff ſhould move. ws þ 49. Mich. 23 Car. B. R. Anon. MIT EIN: 
Sid. 376. pl. 6. He has a Baſtard on the other Side the River, and it is ſo indubitabh, 
3. Dume- that I fear not to divulge it; and if I am troubled fur it I can juſtify it, be- 
1 8c ing ſpoken of a Clergy man who was agreed to be retain'd Chaplain 3 2 
3 1 


ords ac. 


—@. . i. ic. 


Actions [for Words.] 461 


Dake of Ormond, by which he Ioft his Chaplainſhip. Adjudged for the mentions on- 


Plaintiff, Lev. 248. Mich. 20 Car. 2. B. R. Payne v. Beaumorris. ly the firſt 
R : Words, and 
held actionable in reſpect of the ſpecial Declaration. 2 Keb. 400. Humoriſt v. Pain, S. C. accord- 
ingly. 1 | | 
(S. a. 4) Words ſpoke of Counſellors. 2 
25. 37. 


1. X T a Court of Survey held by H. a Counſellor, Steward of a Ma- Mo. 695. pl. 


nor lately purchas d of the Queen, he produced the Letters Pa- 954: Giddye 


tents, and thereupon ſaid, I aſſure you the Fee-timple of the Manor is in 8 


the Patentees; and then deſired the Tenants to ſhew their Copies and Eliz. S. C. 
Leaſes & c. Whereupon G. ſaid the Tenants ought to be better inform'd, adjudg'd in 
Upon which ſome of the Tenants ſaid, They hop d that H. was ſufficient B. R. and af- 


Warrant, he having affirm'd that the Fee-ſimple was in the Patentees; G. 4 


replied, No, Friends, I know well great Number of People in this Country, Chamber by 
truſting to his Warrants, have been thereby undone. Adjudged for the all the Juſ- 
Plaintiff, and affirm'd in Error in the Exchequer Chamber. 2 And. 40. 10% — 


vl. 26. Hole v. Gyddy. 8. C cog 


: IH | | | per Cur. that 
ndgment was given for the Plaintiff, and by the Opinion of other Judges.——S. C cited by Ser- 


pant Richardſon 2 Roll Rep. 145, 146. as adjudg'd actionable in B. R. but ſaid that the Judgment 
was reverſed in the Exchequer-Chamber, becaute the Word (Warrant) was * uncertain, S. C. 
cited Palm. 64, 95. as adjudg'd in B. R. but reverſed in the Exchequer-Chamber, becauſe it might be 
intended Warrants made by him as Juſtice of Peace. 8. C. cited Win. 39. Arg. as adjudg'd and re- 
verſed accordingly, becauſe the Word (Warrants) is general, and may be applied to other things; but 


Winch interrupted him, and ſaid, it was uot reverſed for Error. 
* The Original is (certain) but miſprinted. 
| 1 
2. He will give vexatious and ill Counſel, and ſtir up a Suit, and then be Freem. Rep. | 4 ; mal 
will milk your Purſe, and fill his own large Pockets. Theſe Words were 14. pl. 14. "0 
wrote in a Letter of a Counſellor to his Client (a Counteſs ;) and the &. © but 


Count ſet forth that he loſt the ſaid Counteſs, and other Clients. Ad- ps 


' Words are, 

judg'd by 3 Juſtices againſt Vaughan, that the Action lay. 2 Vent. 28. He adeiſes 

Mich, 23 Car. 2. C B. King v. Lake. | you to 2 
ve xatious 


Suit, and * will make you pay double and treble Fees, is a griping Lawyer, and hs will milk &c. adjudg'd 

accordingly. | 

wo ſay that he is a griping Lawyer, and will milk your Purſe, is actionable; per Tyrrel ]. 
id. 15. 6 | 


3. He gives bad Counſel, being ſpoke of a Counſellor, is actionable; per 
Cur. Arg. Freem. Rep. 15. in Caſe of King v. Lake. 

4 He will ſpin out your Cauſe, do not go to him, being ſpoke of a Coun- 
ſellor, is actionable; per Wild J. Freem. Rep. 15. Arg. in Caſe of 
King v. Lake. — 

5. He never gives his Advice but he conſults with others, being ſpoke of 
7 is actionable; per North. Freem. Rep. 279. Trin. 1680. in 
pl. 314. | 8 
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462 Actions for Words 


(S. a. 5) Words ſpoke of a Midwife. 


I. ANY have periſb'd for want of her Skill, being ſpoken of a Mid. 
1 wite, is actionable; and Judgment for rhe Plaintiff; for ſne 
has a profitable Gain by that Function, and fo thoſe Words may be pre- 
judicial. Cro C. 211. pl. 2. Paſch. 7 Car. B. R. Flower's Caſe. 
2 Keb. 489. 2. She is an ignorant Woman, and of ſmall Practice, and very unfortunate 
1. 26. in her Way; there are few that ſhe goes to, but lie deſperately ill, or die under 
Wharton ber Hands, being ſpoke of a Midwite, the Action was held maintainable 
4 2 Vent. 21. Paſch. 21 Car. B. R. Wharton v. Brook. | | 
judged for the Plaintiff 


. 3. Thou art no Midwife, but a Nurſe, and if I had not pulld thee from 
Mrs. F. S. thou hadft kill'd her and her Child ; a&tionable, becauſe they 
diſparage her in her Profetſion, Freem. Rep. 277. pl. 3 10. Paſch. r696, 
B. R Whitehead v. Founes. 

4. She layeth no Woman, but Dr. Chamberlain or his Lady does her Wark, 
and declar'd that by reaſon thereof ſhe loſt her Employment, and par- 
ticularly of ſuch a Perſon. Adjudg'd actionable. Freem. Rep. 278. 
pl. 3 14. Trin. 1680. Gy les v. Bifhop. i | 


"XxX o "4 * 9 fe 
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(S. a. 6) Words ſpoke of School-Maſters &c. 


1. LF one ſays of a School-maſter, that he has no Knowledge in Gram- 
mat, or in the Latin Tongue, nor knows how to educate his Scholars in 
the Latin Tongue, and he thereby loſes his Scholars, an Action lies; per 
Crooke J. 2 Roll Rep. 12. Hill. 16 Jac. B. R. 

2. Put not your Son to him; for he will come away as very a Dunce as he 
went, being ſpoke of a School-maſter, is actionable; per Yelverton |], 

Arg. Her. 751. Mich. 3 Car. C. B. c | 
- 3. She is a Whore, and F. S. kept her as his Whore, being ſpoken of a 
School-miſtreſs who taught Children ro write and read, by which ſhe 
got her Livelyhood, was cited by Twiſden J. Vent. 21. Paſch. 21 Car. 
2. B. R. to have been adjudg'd not actionable, without laying Special 

Damage. | | 
1 Words ſpoke of a Daucing- miſtreſs, viz. She is as much a Man as 1 
I. 11. am, ſhe is an Hermaphrodite, by which the loſt divers Scholars, but did 
etherhead not mention any in particular. After a Verdict for the Plaintiff Judg- 
5 © ment was ſtay d, that the Words are not actionable ; for it is no Scandal 
2djornatur. to her Profeſſion to ſay the is an Hermaphrodite; for young Women are 
—-Freem, more commonly taught by Men to dance than by Women, and here is 
Rep. 277. no Special Damages laid, and the Words are not actionable in them- 
Wäberley ſelves. 2 Lev. 233. Mich. 30 Car. 2. B. R. Wetherhead v. Armitage. 
v. Hermi- | | | 
C. The Words are, She is as much a Man as I am, and got J. S. with Child, and that by rea- 


Px thereof ſhe loſt her Scholars; but becauſe ſhe did not lay in particular <what Scholars ſhe had loſt, 
the Court would adviſe. | | 


(T. a) For 


ern. 


* "—_ 


Actions [for Words. 


«4 
* 
. 


. ah * 


(T. a) Fot Wotds in Diſgrace of an Office. 


t.] F a Pan ſays of a Church warden, having Communication of St. 338 
his ſaty Dffice, and (the Platntitk ] averring in his Declaration 5. C. =» 
that he was Church-warden, and had recetved ſeveral Sums of Mo⸗ il 5 * 
ney to the Ale of the Parich, by Force of his ſain Office, Thou art a Plaintiff, 
cheating Knave, and haſt cheated the Pariſh ot 4o1. Action lies; for Niſi, and aid 


this is a great Slander of him, this being an Office of Truſt, tho moe os 
he be not ſworn, yet he is a Temporal Officer as well as a Spiritual; „ Bencgt 


no Benefit 


for he is named in ſeveral Statutes, as in the Statute of the Poor. by their Ok- 
Trin. 1652. between rode and Holmes, adjudg'd, this being moved fices have 
in Arreſt of Judgment. Intratur Pill. 16 FI, Not. 999. | more Need 


| to be re- 
pair'd if they be ſcandalized in the Execution of them. The Plaintiff counted that he was Con- 


ſtable and Church-warden of A. and as ſuch had expended divers Sums of Money for the Uſe of the In- 
habitants &c. and the Defendant ſaid, Thou haſt beguiled and deceived that Town (innuendo the Inhabi- 
tants of A.) upon thy Accounts 4 I, and it is no Marvel thou groweft rich, hen thou deceiveſt the Town , ad- 
judged for the Detendant, the Words being too general. Cro. J. 339. pl. 4. Paſch. 12 Jac. B. R. Hut- 
ton 5 P. and ſeems to be S. C. adjudg'd accordingly, 2 Bulft. 218. Paſch. 12 Jac. Hopton 
v. Baker. | 

In Action for Words, the Plaintiff counted that he was Steward of the Courts of the Ld. A. and a 
Pariſhoner of G. and had been Church-warden there, and had received 100 1. by Reaſon of his Office, 
and render'd thereof a true Account; but the Defendant, to diſgrace him, having Diſcourſe with K. o 
the Offices which the Plaintiff had born in the ſaid Pariſh, and of the Money received, ſaid, Thy Bro- 
_ ther-in-lawv Charles Willis, is a notorious Ly ar, and a Gzener, and hath deceived and cozen'd the Pariſh of G. 
of 5001. and he will teach thee to cozen me of my Houſe. The Court thought the Words too general, and 
gave Judgment Quod querens nihil capiat per breve. Cro. J. 619. (bis) pl. 9 Mich. 18 Jac. B. R. Wil- 
lis v. Shepherd Words ſpoke of a Church-warden were, V. is a Knave, and has cheated the Pariſh o 
201. a Colloquium was laid of the Office of Church- warden. Bridgman Ch. J. ſaid that to ſay, He + 4 
cheated me, are Words of Paſſion; but if applied to a Man in his Office (and Church-wardenſhip is a 
temporal Office) the Action will lie, and ſo it was adjudg d. Cart. 1. Mich. 16 Car. 2. C. B. Woodruff 
v. Weoley. 

Thou doſt make Lowns, (vir. Taxes or Aſſeſſments) thy ſelf, and makeſt 5 Duarters in the Year, and doſt 
cheat and coxen the Pariſh. The Words mutt be intended to be ſpoken of him in Relation to his Office ; 
for that is implied by his making of Lowns, and his couzening the Pariſh, Sty; 394. Mich. 1653. 
B. R. Townſend v. Barker. | 4 | 


2. If a Man ſays of a Yiniſter, who is inſtituted and inducted in g,, 63 
to a Benefice, he preacherh Lies in the Pulpit, an Action lies; tor a 8. C The 
Lie is a falſe Thing againſt his own Knowledge, add this is good Court in- 
Caule of Deprivation, by which he may have a Temporat Damage, en tbe | 
Dill. 1652, between Drake and Drake ; Judgment upon a Demur- Kicnable, 
rer upon the Oeclaration. IE Nig 0d Judg- 

| ment, i &c. 


3. If one calls anE/cheator, Coroner, Sheriff, Attorney, or ſuch as are Officers Bus if one 
of Record, Extortioner, Action lies; but if one calls a Bailiff, or Steward of calls ano- 
a Baſe Court, who are not Officers of Record, Extortioner, no Action lies; wer, be he 


- . . h 111. 
becauſe Ex tortion cannot be but in ſuch as are Officers of Record. Dal. 133 ogy 


45. pl. 35. 4 Eliz. Anon. it is action- 
Ws 1 5 able, becauſe 
Extortion is puniſhable in any Man, but ſo is not Bribery, unleſs he be an Officer of Record; per 
Dyer, Dal. 43. pl. 26. 4 Eliz. Anon. | 
Action does not lie for calling one Extortioner, without Averment that the Plaintiff was an Officer. 
Mo. 182. pl. 324. Trin. 26 Eliz. Per Wray Ch. J. in Lynſey's Caſe, 9 89 5 


4. He has taken Bribes or Rewards, being ſpoke of an Officet of a He hath taken 


Court of Record. is actionable; but if of a Servant or Officer to anos 42*: Jer 4 
the 3 P 0 * ] | ] 6 P D ; Eli Bribe » ad- 
r common Perſon, it is otherwiſe. Dal. 43. pl. 26. Per Dyer, 4 Eliz. judg d ac- 
Anon, — | | tionable, be- 
| . ing — 3 of 
a Tavn-Clerk, Godb, 1 57. pl. 211. Mich. 6 Jac; B. R. Lee v. Swan. — Yelv. 142. Nile v. Swan rn . 7 
adju 4 
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adjudg'd ccd ply ; ter the Plaintiff has ſhewh himſelf to be an Officer of Truſt, both aTown-Clr 
— — of the Courts, at the Time ef ſpeaking of the Words, ſo that they cannot be res bs 
in ſlande ring him in his Office; for he cannot take a Bribe by any other Colour. So if they had been 
ſpoke of a Juſtice of Peace or a Uerk of e. 


5. As an Officer of rhe Court was teceiving his Fee, the Defendanr 
call'd him Ce- throat. Arg. Mo. 142. in pl. 283. cites it to have been 
_ adjudged 8 1 12 p Ln "Ms 

* Le.2:6.in 6. Thon doft ſerve falſe Warrants, and deceiveſt the People, being ſpoke; 
LAS cites of a Bailiff [* ot a Franchiſe] were adjudged not actionable; br ie p 
ir as ad- not averr'd that he made falte Warrants, or knew they were falſe. Cro. 
* E 192. in pl. 5. Arg. cites it as adjudged in Kimſey's Caſe. And this 
in Kinſey's Caſe was agreed by the Counſel of the other Side, who was of Counſel 
Caſe, S. C. in that Cafe. | 
Godb. 88. pl. 7. Thou art a cozening Knave, Coroner ; for thou haſt cozened me of my 
99. Mich. 28 Land. The plaintiff could not have Judgment; for he was not particu- 
3 k Eglin- larly charg'd in reſpect of his Office. 3 Le. 111. in pl. 222. Mich, 29 
ton v. Aun- Eliz. B. K. cites it as Egerton's Caſe. 


, S. C. ini 
— the Word (for) is there (and) and ſays, the better Opinion of the Court was that the Words were 


not actionable; but Clench, Gawdy, and Suite J. were of Opinion that if the Words had been G. 
zening Coroner, they had been aCtionable.——S, C. cited with the Word (for) and that it was held not 
actionable.Cro. J. 427. in pl. 1. S. P. cited as adjudged for the Plaintiff; and that a Precedent was 
ſhewn of one Holberk's Caſe Coroner of Warwick. 


8. The Deſendant faid of the Maſter of the Mint, He hath not made the 
Money as good and fine as the Standard by an Halſpenny in the Ounce, and 
ſo he hath ſaved 4000 J. It was argu'd that theſe Words were not action. 
able. Sed adjornatur. Le. 88. pl. 111. Mich. 29 & 3o Eliz. Martin v. 
Stedd. | | 
9. Saying of a Deputy of Clarencieux King of Arms, whom he had ap- 

inted to ſit in the Counties of Devon and Somerſet, that he came and 
ſat by Force of a forged Commiſſion, and he is a Scrivener and no Herald. Ad- 
judged actionable; tor they touch him in his Profeſſion, in ſaying that 
* is a Scrivener, and no Herald. Cro. E. 328. 329. pl. 2. Trin. 36 
Eliz. B. R. Brooke v. Clarke. | 
10. Before the Plaintiff came to Service of the Merchant Taylors he dwelt in 
Shrewsbury, and ſet the Town together by the Ears and as long as he was 
there they were never in Quiet, but afterwards they liv'd quietly; and he 
being Clerk of the Merchant Taylors, was of Conſent and Counſel with N. G. 
to deliver the Books of the Corporation which he had in his Keeping, to the In. 
tent that thereby ſome of the Lands of the ſame Corporation mi ght be found 
conceal d. Adjudged actionable ; for theſe Words touch him in his Of 
fice and Credit; and his Office is an Office of Truſt. Cro. E. 258. pl. 
18. Mich. 36 & 37Eliz. C. B. Wright v. Moorhouſe. 
11. Thom art as cozening a Fellow as any is in the Country; the laſt Time 
thou waſt Under-ſheriff, as now thou art, thou diaſt ſerve an Execution for a 
Neighbour of mine, and didit keep the Money in thy Hands. Adjudged not 
actionable; for as to the laſt Words, it is not expreſs'd how Jong he 
kept the Money, and it might be only till the Return of the Writ, or 
by the Plaintitt's Aſſent. Cro. E. 854. pl. 14. Trin. 43 & 44 Eliz. 
B. R. Geeve v. Copſhill. | | 55 
12. Words, viz. The Plaintiff is not worthy the Office of a Conftable; 
for he and his Company, the of Time he was Conſtable, ſtole five of my Swine, 
and eat them. Adjudged actionable. Cro. E. 861. pl. 34. Mich. 43 & 
44 Eliz. B. R. Taylor v. How. 5 
Noy 133. 13. Thou art a Healer of Felony, and haſt ſhewn ſuch Favour to a Harſo- 
SC. but ſealer in the Time of thy Conſtableſpip, that thereby both the Horſe and Thief 
S. P. does wers conveyed away; and it lies in my Power to hang thee. Adjudged for 
not appear. the Plaintiff ; and tho? it be not laid expreſsly that the Plaintiff was oo | 
| table 
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{able at the Time of ſpeaking the Words, it is not material; for tho? he 
be out of his Office, he oughr not to be ſlander'd with any thing in his 
Office. Yelv. 153. Paſch. ) Jac. B. R. Pridham v. Tucker. | | 
14. He (Innuendo the Plaintiff) hath cozened the Earl of H. of as mich 
as he (Innuendo the Plaintiff) was worth, being ſpoken of one who was 
High-Sheriff of the County, and Fuſtice of Peace; but held clearly by Yel- 
verton, Crooke, Fenner, and Williams J. that the Words are not ac- 
tionable. And Judgment againſt che Plaintiff, Bulſt. 172. Trin. 9 Jac. 
ut v. Kerton. 1 

15. Saying to a Conſtable, Thon art 4 bribing Knave, and haſt cozened 
the Pariſh of M. in Rates to zol. Het. 36. Mich. 3 Car. C. B. Tho⸗ 
mas's Cale; but it is nor ſaid whether actionable or not. 

16. The Mayor of Tiverton has cozen'd the Town and County, is not ac- 
tionable. Jo. 308. pl. 22. Mich. 8 Car. B. R. Tiverton (Mayor's) 

Caſe. | . „„ 

17. One ſaid to a Town-Clerk of Southampton, Thou haſt made many You make 
falſe Certificates to the Mayor and Burgeſſes in that Court, and the more thou Jalle Records, 
firreft in it the more it will f1nk. Adjudged nor actionable, becauſe no hen $9 
Colloquium is alleged of his Office of Town-Clerk, nor does he count true, being 
that the making Certificates belongs to his Office, but only that he had ſpoke of a 
the Cuſtody of them. And the Caſe being mov'd again the next Term the e the 


Judgment was aftirm'd. Hutt. 123. Patch. 9 Car. Smith v. Cornelius. —4—＋9 


| : TnL, | _____ Glouceſter 
was held not actionable; for they might be falſe for Miſwriting, or otherwiſe ; cited Cro. E. 192. in 
pl. 5. Arg. and the Counſel of the other Side agreed this Caſe (in which he was of Counſel ;) for they 
ſhall be intended in a good Senſe, and could not be intended that they counterfeited Warrants or 
Records, | | | | 


18. He is a baſe cozening Caſe; he is a Cheater, and has cozen'd his 
Mafter, was ſpoke of a Deputy-Clerk to an Arch-deacon's Regiſter, 
who received the Fees and Profits of the Office to render Account, All 
the Court (abſenre Bramſton) held that it ſhall nor be intended but the 
Words were ſpoke concerning the Execution of the Office, where the 
Communication was concerning the Office. And adjudged for the Plain. 
tiff. Cro. C. 563. pl. 8. Mich. 15 Car. B. R. Reignald's Caſe. 
19. Tho haſt received Money of the King to buy new Saddles, and haſt 
cozen'd the King and bought old Saddles for the Troopers. Bramſton Ch. J. 
and Heath J. held the Words actionable z for it is not material what Im- 
loyment he hath under the King, if he may loſe his Imployment or 
Truſt thereby. And it is not material whether the Imploy ment be for 
Life or Years &c. Mar. 82. pl. 135. Paſch. 17 Car. B. R. Sir Richard 
Greenfield's Caſe. 5 155 
20. An Aſſignee of one who is Deputy only at Will of the Bailiwick of Mid- 
dleſex to the Ld. Treaſurer, is not ſuch an Officer as may have an Ac- 
tion againſt one for ſaying of him, Thou art a Cozener. Noy. 14. Dob- 
ſon v. Dugdale., | | 
21. Jou have cozen'd the State of 250001. and I will prove it, for you 
have received 25000 J. of the Office, and not compounded for it, Bd have 
foifted in Words in the Order for your Compo/ition, are actionable, being 
— of an Officer, Style 436. Trin. 1654. B. R. Henley v. Sir Edward 
aynton. : 


22. He hath broken up Letters, and taken out Bills of Exchange, being Freem. Rep. 


ſpoke of one retain'd by the Under Poſt-Maſter to carry about Poſt Let- 276. pl. 309. 
ters, of which he made a Profit; and whereby he loſt the Imployment; S., C. and the 


Words held 


adjudg'd not actionable, and ſo a Judgment given in C. B. reverſed. Vent. tf action. 


275. Mich. 27 Car. 2. B. R. Bell v. Thatcher. 8 able, becauſe 


| | no Collo- 
quium was laid to be of his Imployment at the Time of ſpeaking the Words Vent. 276. S. C. ſays 


that what Hale Ch. J. principally went upon in reverſing 22 Judgment, was the Quality of the Employ- 
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ment; for by maintainin ſuch Actions, one muſt nat . dif; ragingly of 'a Man's Cook 
but an Action would be — * paragingly . or Groom, 


Cafe Ec. in 23. Words ſpoken of a Doctor of the Civil Law, who was alſo a Juſ. 
Plaisriff de. Lice of Peace, and Chancellor of the Biſhoprick of Norwich, were, viz 
clared that He is not /it to be a Chancellor or a Fuſtice of Peace ; He is a K nave, a Raf. 
he was cal and a Villain, be is not fit to practice, he ought to have his Gown pulled 


Chancellor over his Ears; adjudg'd actionable. 2 Lutw. 1288. Trin. 5 W. z. Pep- 


to the Bi- _ 
ſhop, and Per v. Gay. | | Wo 
ſtood for Parliament Man, and that the Defendant ſaid, There goes your rare Chancellor to ſuborn Witnſe 


to ſwear againſt the Parſon; Powis and Gould J. held the Words aCtionable ; But Holt Ch. . r 
Powell e contra, not actionable; for the firſt Words are only a Deſcription of his Perſon, and thoſe 
which follow do not relate to his Office ; to ſay a Man is forſworn, is not actionable, and ſuborning i; 
not a Crime in elf, but as it relates to Perjury ; for there can be no Subornation but where there is 
Perjury. 2 Salk 696. pl. 8. Trin. 3 Annz B. R. Walmeſley v. Ruſſel. —-6 Mod. 200 S. C. argued by 
the Court, Seriatim. | ; | 


— 2 © 


(T. a. 2) For Words ſpoke of Judges. 


J 1. Judge of the Admiralty Court brought Action againſt the De- 
_ ” 8 fendant, againſt whom Sentence was given in that Court, and 
Arreſt of Counted that the Detendanr ſaid, that the ſaid Sentence given by the Plan- 
Judgment fi, (Innuendo ſententiam prædictam) was corruptly given. Adjudg'd ac- 
upon Award tionable, and that the Words muſt be intended of the Judge that gave 
22 the Sentence, and fo it was preciſely alleged in the Declaration. Cro. 
dant being E. 305. pl. 3, Mich. 35 & 36 Eliz. B. R. Cæſar and Curſeney. 
Alien. 2. Ay Ld. Chief Baron cannot hear of one Ear; there having been a 
Colloquium of his Adminiſtration of Juitice, it was adjudg'd actionable. 
Otherwiſe if there had been no Diſcourſe of his Juſtice. Cited Het. 16). 
in Caſe of Alleſton v. Moor. 9 

3. Jour Maſter's Witneſſes (in ſuch a Cauſe) were perjured, and your Maj- 
ter is the Maintainer and Upholder of them. Rainstord and Turner held 
the Words not actionable, they not relating to his Office; and it was 
not ſaid that he upheld their Perjury but only their Perſons; But Hale 
Ch. B. e contra; for if true they are a Scandal to his Office, and (up- 
holding) here can have no other Meaning than abetting them in their 
Perjury ; but Judgment was arreſted. Hardr. 501. Mich. 20 Car. 2. in 
the Exchequer, Pugh v. Owen. 


r me” p = an 


* 


„ 1 2 =. 


28. 29. 31. 32. 
33. 38. 39. 


S. C. cited 1. VO Udo openly maintain and countenance the worſt People againſt G00 
Yelv. 21. by Laws and the Queen s; held not actionable, tho? ſpoke of a Jul- 
Yelverton J. tice of Peace, the Words being too General. Cro. E. 297. pl. J. Paſch. 


See(S.2) 27 (Wa. 3) For Words ſpoke of Juſtices of Peace. 


act alleged! 33 Eliz- B. R. Butler v. Paynter. 


— was a Juſtice of the Peace at the time of the ſpeaking the Words. Palm. 69. cites 5. C 
as adjudg'd that the Action lies. Palm. 566. S. C. cited by Crooke J. who ſaid he was of Counſel 


in that Caſe, and it was reſolv'd it ought to be averr'd that he was a Juffice at the time of the ſpeaking ; 
but if it appears that the Words were ſpoke after he was a Juſtice, as if he alleges that he was N 
J 


was a 


uſtice 


of Peace, and that afterwards the Words were ſpoke, it is good without ſaying that the Plainti 
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ſuſtice of Peace at the time of ſpeaking ; for tho it might be that the Commiſſion was determined * 
ing only at the King's Will, yet it ſhall not be intended after a Verdict. * 


tl 
2 » 


2, One indicted of Felony, to which he pleaded Not guilty, ſaid of 
the Plaintiff a Juſtice of Peace, He did ſeek my Life, and offer d 10 s. to 
the Under-Sheriff to impanel a ſpecial Fury that might find me guilty of the 
Felony ; adjudg'd aftionable, Cro. E. 313. pl. 3. Hill. 36 Eliz. B. R. 
Bleverhafler v. Baſpoole. | 

3. One W. being arreſted as acceſſory of Felony for ſtealing his own Goods, 2 And. 47. 
Mr. Stafford (the Plaintiff) knowing* of this, diſcharged the ſaid W. by an 5 35. Staf- 
Aprtememt of 3 J. to which Mr. S. was Party, herecf 30s. was to be paid 8 0 5 
to Mr. S. and was paid to his Man by his Appointment. Adjudg'd ackion- judg d and 
able, the Words being ſpoken of a Juſtice of Peace, and the Judgment affirm'd ; 


affirm'd in the Exchequer-Chamber. Mo. 704. pl. 981. Trin. 36 Eliz. . 
Stafford v. Powler. | | 4 7 


other than 


be is acceſſory to the Felony, and the Words (ſtealing of his own Goods) does not alter the Caſe; for 


a Man may be acceſſory to the ſtealing his own Goods. — Cro. E. 536. pl. 51. Mich. 38 & 39 Eliz. 
in the Exchequer-Chamber S. C and Judgment affirm'd by all the Juſtices and Barons beſides 
Walmſley. | 


4. Thou art a falſe Fuſtice, is actionable ; per Anderſon. Cro. E. 358. Tons dſt not | 


A lmini ſter 


Mich. 36 & 37 Eliz. in pl. 18. true Juſtice 
ö a@lonable, being ſpoke to a Juſtice of Peace; Per Anderſon. Cro. E. 3 58. in pl. 18. Mich. 36 & 
37 Kliz. C. B. | 


Sir V. M. is an Half-ear'd Fuſtice, ze will bear but of one Side; adjudg'd actionable. Cro. C. 224. 
10. Trin. 7 Car. B. R. Sr a la Maſham v. Bridges. Jnc's | o. C. 223. pl, 


5. Thou art a lewd Fuftice, is actionable; per Anderſon. Cro. E. 
358. in pl. 18. Mich. 36 & 37 Eliz. C. B. = | | 

6. The Father being a Juſtice of Peace, brought an Action againſt his Gotasb. 132. 
Son for ſaying to him, Ay Brot her has ſtole a Black Mare, and you was pl. 28. S. C. 
privy to it, and ſont her away to the Fens to my Brother's Houſe 3 it was _ Clench 
moved that Privity does not make one acceſſory to a Felony ; but the en A che“ 
Plaintiff being a Juſtice of Peace, the Words were flanderous, charging Action main- 
him with ſmothering Felony, he being privy to it; and Judgment for tainable; 
him. Mo. 401. pl. 528. Paſch. 37 Eliz. Laſſels v. Laſſels. 5 Fenner e 

7. Words ſpoke in open Seſſions were, viz. Jou have perverted Fuftice, ta 
and to your Shame and Diſhonour Iwill prove it, were adjudg'd actionable. 
Mo. 409. pl. 554. Trin. 3) Eliz. Ld. Delaware v. Pawlet. In 

8. Mr. S. covereth and hideth Felonies, and is not worthy to be à He i a 
Fuftice of Peace, adjudg'd actionable; for it is againſt his Oath and Of- Maintainer 
tice, and good Cauſe to put him out of the Commiſſion, and he may be 75 Ne 
indicted and fin'd for it. 4 Rep. 16. a. pl. 7. Mich. 44 & 45 Eliz. C. B. able, tho 
Stutley v. Bulhead. nor alteg'a 
knew them to be Felons, or that he was a Juſtice of Peace. Cro. J. 268. cited by Tanfeld Cn B. as 
adjudg'd in Sit Yenry Lea's Caſe to be actionable; and ſays, A multo fortiori, when one ſays He is 
a Smotherer and Maintainer of Felonies, which cannot be without Conuſance of them; and adjidg'd ac- 
tionable. Cro. J. 267. pl. 30. Mich. 8 Jac. Rich v. Holt. | 


9. Words ſpoken of a Juſtice of Peace, who had been Sheriff of the Yelv. 64. 
County, and for ) Yeats before was Deputy-Lieutenant there, viz, S- C. ad- | 
Your Aale (Innuendo the Plaintiff ) #s a baſe raſcally Villain, and is nei — 2 
ther Nobleman, Knig ht, nor Gentleman, but a moſt vitlainous Raſcal, and by but - 
unjuſt Means doth moſt villainouſty take other Men's Rights from them, and nothing of 
keeps a Company of Thieves and Traytors to do Miſchief, and giveth them me = 
nothing for their Labour bit baſe Blue Liveries, and this all the Cuntry re- | pen - 
ports, and other Good he doth not any. Adjudg'd not actionable. Cto, ] 
$8. pl. 4. Hill. 2 Jac. B. R. Hollis v. Erifcow. 1 

10. Mr. 
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468 Actions [for Words. 


RES 


Het. 113. 10. Ar. K. is a Basket-Juſtice, and a partial Fuſtice ; I will give him 
Arg. _ 51. a Year for bis Gifts for Fuſtice- Matters. Fenner and Williams on] 


judg d in Court, held the Words (partial Juſtice) actionable; but none of the 
other Words; and that (partial) touches him in his Office; and is Quajj 
a Corruption. Cro. J. 90. pl. 1). Mich. 3 Jac. B. R. Kemp v. 
. — F 12 for J. & wie! 

Het. 173. 11. Jou are a ſweet Fuſtice; you ſent your Warrant for J. F. to be broughy 

Arg. in Cale fore jou for Suſpicion of Felony, and afterwards ſent F. D. to him 10 wy 


of Hitcham . 3 4. Rae 

' Cafon, Vim Warning thereof, that he might abſent himſelf. All the Court held 
cites Den. the Words actionable ; for it touches him in his Office to give ſuch fe. 
ſon's Caſe, cret Warning; and adjudg d for the Plaintiff. Cro. J. 143. pl. 1. Hill 


that it s 4 Jac. B. R. Burton v. Tokin. a 


for it is a Misbehaviour in a Juſtice of Peace to do ſo. 


S.P. Ag. 12. When thou waſt a Fuftice, thou waſt a bribing 7 uf ice, being ſpoke of 

Noy 33. that one who had been a Juſtice of Peace, but was put out of Commiſſion, is 

he ought aCtionable ; for tho? it refers to a Thing paſt, yet it defames him for ever 

ot REES in other People's Opinions, and makes him accounted unworthy to bear 
was 


Juſtice at Office afterwards ; per Cur. Yelv. 153. 154. Paſch. J Jac, B. R 


the Time Obiter. 
the Words were ſpoken. 


Bulſt. 36. 13. He (præfatum Querentem innuendo) for Malice and Spleen did many 
— 9. times wreſt the Law, and pervert Fuſtice, to ſerve his own Turn, being 
< C. ag. ſpoken of a Juſtice of Peace, is actionable. Theſe Words thall be in- 
judg'd ac- tended ſpoken of him in the worſt Part, and in Scandal of him in his 
cordingly, Office; and adjudg'd for the Plaintifi, and that Judgment affirm'd in 
oy the clear Frror. Cro. J. 240. pl. 6. Paſch. 8 Jac. B. R. Sir T. Beamond v 
pinion of : | AD 8 f 
the Court. Haſtings. | 
—— ſenk. 


317. pl. 9. S. C. accordingly. 
Poph. 180. 15. He had 2 Servants proſecuted about 5 or 6 Nears ſince for ſtealing 


no Judg- Of a Juſtice of Peace. Ir ſeems that the Words are actionable, but nor 
ment in in this Caſe, becauſe it is not averr'd that he was a Fuſtice of Peace of the 
either Book. ſame County where the Words were ſpoke, it not being againit his Office to 

endeavour to ſtay Proceedings againſt the Parties, it it be in another 


COuney where he has nothing to do. Lat. 49. Trin. 2 Car. Button's 
Ta.” 8 . | 
Sid. 432. pl. 16. He is a forſworn Fuſtice, and not fit to fit upon a Bench. It was 
24. Kirls moved that there was no Colloquium ot his Office; but per Cur. there 
v. Oſgood, need not; for ir appears by the Words themſelves that they were ſpoke 
S. 8 of him in reſpect of his Office. Lev. 280. Mich. 21 Car. 2. B. R. Carn 
che Plaintiff. v. Oſgood. . 


4 


— Mod. 22. - | 12 s | ; | 
pl. 60. S. C. adjudg'd accordingly.———Vent. 50. S. C. 2 accordingly; for the calling him 
(forſworn Juſtice) ſhews he intended Perjury relating to his Office, to which an Oath is annex d. 


2 Keb. 548. pl. 21. S. C. adjornatur. ut Ibid. 579. pl. 108. adjudg'd for the Plaintiff. 


4 ? 


17. He is not worth a Groat, and he is gone to the Dogs. It was in. 


ſiſted that the Statute of H. 6. requires that a Juſtice of Peace ſhall 


have 40 l. a Year ; but ſuch Words were held not actionable, unleſs the 

Perſon of whom ſpoken lives by Buying and Selling. Vent. 258. Paſch, 
286 Car. 2. B. R. Anon. | 

18. Plaintiff declar'd that he was a Juſtice of Peace, and that there 

was a Rebellion in the Weſt by the Duke of Monmouth &c. chat Search 

Was 


heep, and he deſired me not to proſecute them. "Theſe Words were ſpoke 


«a 


6 


was made for the Defendant, being ſuſpected to be in that Rebellion; 
and that thereupon the Detendanr ſaid of the Plaintiff, Fohn Prowſe is a 
Knave, and a buſy Knave, for ſearching after me and other honeſt Men of 
my Sort, and I will make him give me Satisfattion for plundering me. It 
was moved in Arreſt of Judgment, that here was no Colloquium laid of 
his Office, or that the Words were ſpoken relating to his Office, there- 
fore an Action would not lie, tho? an Information might. The Court 
was divided, and fo the Plaintiff had his Judgment. 3 Mod. 163. Hill. 
3 Jac. 2. B. R. Prowſe v. Wilcox. TIO wo, 
19. He is 4 Raſcal, a Villain, and a Liar. Per Cur. The Words Raf- 2 Ld. Raym. 
cal and Villain being ſpoke of a Juſtice of Peace, where a Colloquium was _ 1369. 
laid of his Office, import a Scandal; for tho' thoſe are Words of an incer- __ 8. C. 
tain Signification, yet they import a mean and baſe Behaviour in the where the 
Man; that the Word Liar is as much as to ſay the Juſtice of Peace acts Words are, 
unfairly in his Office, ſo taken altogether they are ſcandalous Words; He is a raſ- 


and the Plaintiff had Judgment, 8 Mod. 271. Trin. 10 Geo. 1725. ys ora 


Aſhton v. Blag rave. | Nobleman, 

|  Kinielt, nor 
Gentleman, but a moſt villainous Raſcal ; and by unjuſt Means doth moſt villainouſiy take other Men's Rights 
from them, and keeps a Company of T hieves and Traytors to do Miſchief, and the Court held it all one as if 
he had ſaid he was a Villain in the Execution of his Office, a Raſcal in the Execution of his Office, 
and ſo of Liar; and gave Judgment for the Plaintiff. 
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20. Hou robb'd the Poor, and are worſe than a Highwayman. 2dly, You 
Villain, you have robb'd the Poor, and are worſe than a Highwayman. zdly, 
You Villain, you have robb'd the Poor, ꝗthly, You are worſe than a High- 
waymay. The Court thought there was not much Difficulty in this 
Caſe, and obſerved that tho? the Plaintiff was ſaid to be a Juſtice of 
Peace, yet uo Special Damage was laid; and ſaid that the Office of a 
Juſtice of Peace is not ſo conſiderable, but that many People chuſe to 
decline it; that ¶ Villain) alone has never been held actionable, tho? in- 
deed in Scandalum Magnatum the Rules are very different ; that (Rob- 
bing) is a Word of an incertain Signification, and is here render'd more 

ſo by the Words annex'd, viz. (the Poor ;) What Poor? And when? So 
that the Verdict being general, if one Ser are bad, Judgment muſt be ar- 
reſted tor the Whole; and the Words (worſe than a Highwayman) are 
very uncertain, and Judgment muſt be arreſted. Rep. of Caſes of Pract. 
in C. B. 160. Mich. 13 Geo. 2. Palmer v. Edwards. 0 


* 4 — 2 — | 2 4 
. 


(v. a) For what Words 2 Diſgrace of a Trade, 
[Ee] ny 


I an Action upon the Cale, if the Plaintiff declares that he was 70. 444 pl. 
1 for ſeveral Bears before a Brewer, and got his Living by 5: 5. C. and 
brewing of Beer, and ſelling it to his Cuſtomers, and he brew'd {=4=er 
wholeſome Beer, and that the Defendant having a Diſcourſe with ue Word 
his Cuſtomers about his Trade, and of his Beer brew'd by him, in them- 
to the Intent to diſcredit him and his Beer as well to his Cuſtomers £1vcs can- 
as to his Neighbours, with whom he had before traded, ſaid thele dor de ay 
Words of the Plaintiff and his Beer, I will give my Mare a Peck of Niar. 39. p. 
Malt, and lead her to the Water, and let her drink, and ſhe ſhall piſs 93. Dickes 
as good Beer as any Tom Fenn (who was the Plaintiff) brews ; by the v Fenne, 
peaking of whichYords he was eſteem'd among his Cuſtomers and . 4%. 
Neighbours to brew and ſell unwholſome Beer, and they afcerwards it being laid 
tefuſed to buy Beer of him, and. 0 have any Dealing with me Arg. that it 


= + TT. 9 „ 1 & at % ®,. - a ” Han. 
22 1 * td 8 1 
* 


one ſays of his ſuld Trade; no Action lies for theſe nords; ivithour ſhewin 


a Brewer, tticular Damage thereby, As that ſome particular Perſons a 
that be breevs . om bu 


naughty Beer, 


- 


g lome 
| ne ret bſtain'd 
ying of Beer of him, or ſuch like particular Loſs; for theſe 
without ſay. Words ſhall be taken to have been ſpoken in Yerriment and Jes; 
ing more; fur it is impoſſible to be true in the underſtanding of any Man, and 
the Words jt, map be underſtood that he intended that he brew'd ſmall Beer, and 
a not unwhollome Beer. Mich. 15 Car. B. R. between Fenn an, 
„Fol. 59. Dixe, adjudg d? per totam Curiam, in Arreſt of Judgment after a 
"ag Verdict tor the Plaintiff, Intratur Hill, 15 Car. Rot, 838. 

e Witn- . 


out any Special Damage alleg'd the whole Court (abſente Crooke) e contra, held that the Words of 


themſelves were not actionable, wichour alleging Special Damage, as the Loſs of his Cuſtom & 
which is not here; and therefore not actionable. A | 


| Thou did 2 Ik A. brings an Action againſt B. and declares that he was a 
per my =, Merchant æc. and the Defendant, to diſgrace him in his Trade, ſaid 
2 ot _ theſe Words of the Plaintiff, Thou art a deaf Dog, a dumb Dog, a 
being ſpoken beggarly Raſcal, and thou arr a cheating Merchant, tho the laſt Words 
f « S:ifter gnly, (cilicet, Thou art a cheating Yerchant, are actionable, if any 
= EI are, and thele found but as familtar Words of Heat; yet if the Oe 
actionable, fendant juſtifies, that whereas he had bought a Pipe of Canary Wine 
ir being in of the Plaintiff, and left it in the Poſſeſſion of the Plaintiff, the Plaintiff 
Deceipr of ſecretly took out a certain Quantity thereof, and put in a like Quantit 
Lag aw ker of that which was not ſo good, and therefore he ſpoke the Words, and 
& Whitfock therefore this is found againſt him, this ſhews that he really intended 
J. Lat. 188. A Cheat in his Trade, and therefore the Action lies; for it appears 
rin. 2 Car. hy all the Words themſelves that he ſpoke them in Anger, and to 
Seel. frandalize him. Trin. 1) Car. B. B. between Lambell and Hanccol, 
S. C. cited udjudg' d, this being moved in Arreſt of Judgment. 
D. 72. b. | 
Ma 5 pl. 6——Godb. 435. pl. 498. S. C. but S. P. does not appear. | 


Words ſpoke of a Fuller were, that he ſtopt Holes made in Fulling with Flocks, Lat. 188. cited by 
Dvuderidge J. as adjudg'd not actionable. | 34 


* Hob. 40. 3. Ir a Man ſays of a * common Carrier, (who is of good Repu 
pl. 191. Hill. tation) that he is a common Barretor, no Action lies; for this Dil. 
ache 5s. Brace daes not any way reflect upon him in his Trade, Hob, Rep 
ment or any 189. between Thornton and Jobſon. But if a Man lays of a Juſtice of 


thing ſais Peace, or publick Officer, or of an + Attorney, that he is a commo 
per Cur. as 'Barretor, Action lies. Hob. Rep, 189. 


to this Point. : | g 
-——Brownl. 11. Thornton v. Jepſon, S. C. the Words being ſpoke of a Currier [Carrier]; but ſays the 


Words [Action] would not like for a Man of that Profeſſion.— See (S. a) pl. 30. S. C.-—Hob. 140. pl. 
191. S. P. per Cur. accordingly, obiter in S. C. 


He has made falſe Letters, he bas cozen'd my Husband of 111. and gave me a falſe and forg'd Acquit- 
_ being * — of a Carrier to his Wife, but without any Colloquium of his being niert 
judg'd not actionable. Lev. 112. Mich. 15 Car. 2. B. R. Mills v. Monday. 

See (8. a) pl. 15. S. P. 


/ 


4. If a Pan ſays of a Weaver that us'd to weave for divers 
. Cuffomers, He is a Rogue and a Villain, and he rakerh the Goods of 
his Cuſtomers, and pawnerh them, and he is not a Man to be truſted, 
Action lies; for this diſgraces him in his Trade. Hill, 1650. be 
tween Delaporte and Cook adjudged, 20 being moved in Arreſt, 
where the Yords were ſpoken in French, but this was the Interpre 
| tation in Engliſh. Intratur Hill. 1649. Rot. 1459. | 
Jo. 395. Pl. . In Action upon the Cale, if the Plaintiff declares that he was 
3.8. Cad. retained as the Servant and Bailiff to J. O. and lived in the Houſe 
jude d 1. with him, and that the Defendant ſpoke theſe Words of him, You 
_ 7 are a cozening Knave, and you did cozen your Maſter of a Buſhel of Bar- 


ley 


meh 
1 © 


* e 
„ 3.4. + ab —— 


Actions [for Words] 471 


ley (Innuendo the Barley of J. S. in the Charge and Truſt of the ar Words, 
[Plaintiff before put and committed) an Action lies for theſe Words. Pe Mention 
Mich. 13 Car. B. B. between dam and Bigę adjudged,. this being of — Bar- 
moved in Arreſt of Judgment. 


ley. 
Court abſente Brampſton) held, That true it is generally an Action will not ly for 


All the 
; calling one co- 
zening Knave, yet where they are ſpoken of one who is a Servant and Accountant, and whoſe Credit 
and ee depends upon his faithful Dealing, and he by diſgraceful Words is deprived of his 


Livelihood and Means of Maintenance, there is good Reaſon it ſhould bear an Action, that he might 


have 8 for his Loſs of Credit, and Means &c. Cro. C. 480. 481. pl. 3. Mich. 13 Car. 
* If a Bailiff is intruſted with buying and felling Corn, and has greater Wages in reſpect thereof, and 
another ſays of him, He hath deceived his Maſter, by Buying and Selling by falſe Meaſure to his Loſs and 
Damage, this is act ionable; for it diſcredits him in his Means of Living, and may occaſion his loſing 
his preſent Service, and to be refus'd by others; Per Hobart Ch J. Hob. 70. in pl. 95. But 
Win 40. Hobart Ch. ]. cites the Caſe of Brad v. Hay, in B. R. that the Plaintiff declared he was Bai- 
liffto J. S. and had the buying and ſelling his Corn; and that Defendant ſaid of him, That he /d by 
falſe Meaſures. And adjudg'd that no Action lies; for it is not a Scandal to him in his publick Pro- 
elſion. | | | FEY 1 L 5 
a Tae Plaintiff declares, That he was Bailiff or Servant to Mr. Gawdy; and the Defendant ſaid, Mr. 
Furrer deſired Hr. G away to ſee farther how Raynolds did get his Means; and that be was become a Broker, 
and did not know but that he now and then threw in a Load of Corn; and that his Wife was as chargeable as 
a Lady, and if he kept him he could never let a Foot of Land. Reſolved per Curlam, that they are not ac- 


tionable ; but if he had declared that he had been his Bailiff certainly, and had alleged a ſpecial Da- 


mage, it had been good; and the ſaying Mr, Farrer ſaid the Words, whereas he ſaid them not (which 
was averr'd by the Plaintiff) would nor excuſe him any more than if he had ſp 


ment arreſted. Freem. Rep. 275. pl. 304. Paſch. 1674. Raynold v. Blanchett. 


6, In an Action upon the Cale, if the Jlaintiff declares that he Words 
us d the Art ofa Scrivener for 8 Bears before, and received the Mo- Pole of a 


ney of the King's Subjects; and that the Defendant ſpoke theſe . . 
Words of him, He is a broken Runaway, and dares not thew his Face, 5e ;s | 


he is broken 


Action lies for theſe Words; for tho' it was objected that before 21 % run 
Jac. of Bankrupts a Scrivener was not within the Statute of 4, He 
Bankrupts; and here it does not appear by his Declaration that he h. ic . 
ſo received Money as to make him a Bankrupt within the Statute. Carpenter, 
But Per Curiam adjudged that the Action lies; for tho' it is not and Free- 
within the Statute, pet the Action lies at the Common Law, be⸗ _ en 
cauſe theſe Words dilgrace him in the Trade ofa Scrivener. Mich. ach Nos 
13 Car. B. R. between B= and Loit, Per Curtam, Trin. 13 Car. ney by buy- 
90. ing 1 imber 


and Mate- 
rials, and building Houſes; and that Defendant, in Diſcourſe of him and his Trade, ſpoke thoſe 


Words. The Plaintiff had a Verdict. The Court were divided in Opinion whether Action lies or 
not, and ſo the Plaintiff had his Judgment upon his general Rule for Judgment, there being no Rule 
made to ſtay it; but otherwiſe had it been on Demurrer or ſpecial Verdict, then it would be adjourn'd 


to the Exchequer Chamber. 3 Mod. i55. Hill. 3 Jac. 2. B. R. Chapman v. Lamphire. —Comb. 
74. 8. C. accordingly. - | | | 7 


J. Ik A, keeps a Stable in London, and uſes to receive Horſes at Words aid 
Livery, and J. S. ſays to him, Thou buyeſt nothing bur ſtinking rot- | HE cond 
ten Hay to poiſon Mens Horſes, no Action lies by A. for theſe Words, G „ 


Go not to 


becauſe he ts not any Inn⸗keeper, and ſo it is not any Trade allowed ſuch an Inn; 
in Law. * JPaſch. 14 Car. between Janes aud Foice Per Curiam, in SA 
Arreſt of Judgment, ſtatd. i 
fo be op poor that you can have no good Entertainment. Aktion lies. Hutt. 125. Paſch. 10 Car. Per 
ur. Obiter. | wh gs 2s 
. Caſe &c. in which the Plaintiff declared that he is Keeper of a Livery- Stable, and of the Bell-Savage 
n, and that the Defendant had other Livery-Stables in the ſame Yard ; and that a Stranger comin 
with a Waggon into the Yard, and inquiring of the Defendant which was Bell-Savage Inn, the Defen- 
dant replies? This is Bell. Savage Inn; deal not ith Seutham (the Plaintiff ) for be is broke, and there is 
neither Entertainment for Man nor Horſe. After a Verdict for the Plaintiff, and great Damages, the 
udpment was affirm'd after much Debate Rayw. 231. Mich. 25 Car. 2. B R. Southam v. Allen. 
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Seth, b) 


in this (and Bard. Intratur Pill. 14 Car. Rot. 1218, 


| Knave, and an Account unto J. S. (præd. J. S. Innuendo) but o 


Subject, and thereby, is within the Statute of Bankrupts, tho' he ts not of 7g 


n 


A. 
pl. 48. C, being his Journeyman, and the Foreman of his Shop, and ug d 
N „cut Leather to make Shoes, and to ſell Goods for his Malter) hy 


ſo ſhew it 
ſpecially) the Plaintiff was damnified. 


9. In an Action upon the Caſe, if the Plaintiff declares that 
whereas he was a Servant to J. S. and as a Journeyman to him 

| fold ſeveral Goods for his Maſter truly, and that he got his Living 
by his ſain Service; and that the Oetendant having Communica: 
tion of his Selling, ſatd to the Plaintiff, Thou haſt cozened me of 51. 
in a Piece of Stuff, and haſt cozened me of 6001. or 00 1. more; thou 
haſt maintained thy ſelf and others with my Money; and thou didſt take 


41. or 51. out of the Box. Action lies upon this Declaration; for 

theſe Words tend to diſgrace him in his Prokeſſſon. Mich. 15 Car, 

B. R. between Phillips and E//aker, Per Curiam adjudged, after a 

Potion in Arreft of Judgment. But quere how this dilgraces him 

in his Trade, inaſmuch as this is no Prejudice to the Maſter, if his 
Servant cozens another in a Piece of Stuff, and it does not appear 

what Box he intended. nw EI | 

S. P. ad-  _ 10, In an Action upon the Cale, if the Plaintiff declares that he 
jadg'd Niſi as a Merchant tc. and the Detendant to the Intent to defame him 
&c. Fe, in his Trade, having a Diſcourſe of his Trade, and of a Partawner⸗ 
7653. B. K. ſhip between the Plaintiff and J. S. before had in a certain Ship 
Townſend v. Called B. ſpoke theſe ſcandalous Words ofthe Plaintiff, He is a baſe 


Barker.—— cheating Knave, and he hath cheated J. S. (the ſaid J. S. Innuendo) 
He is a baſe 


cheating 


— 


and I will prove it; for he received of C. in Partnerſhip 20 1, and gave 
p 1 g 

51. received of 
bad cheated the ſaid C. ubi revera, he gave a true Account ok all Things be- | 
t Father by tineen the Plaintiff and the laid J. S. touching the ſald Partnerſhip, 
201 , The Action well lies upon this Declaration, for this diſgraces him 
are, was ili his Trade; for it diſgraces him in his Partnerſhip, which is one 
held by Part of his Trade, as a Merchant. Trin. 15 Car. B. K. between 
— and Arundel and Maſy udjudged Per Curiam, this Matter being moved 
ceteris ab- in Arreſt of Judgment. 8 


ſentibus) to | | 3 a ; 
— being ſpoke of a Merchant. And Judgment for the Plaintiff. Cro. C. 5 52. pl. 6. Trin. 
15 Car. B. R. Arundel v. Mare. | | 


Hil w I. In an Action upon the Caſe for ſcandalous words, if the 
broten Rail: Plaintitf declares that whereas for divers Bears before fuit verus 
54h broken & fidelis emptor 4 venditor Merchandizarum x Percimontorum t 


twice al- Diverſa Mercimonia, Yerchandizas tres per viam bargantzationis t 
ready, and I Yenditionis emerit & vendiderit © hujuſmodt empttone æ venditione 


=_ d per totum tempus prædictum uſus fuit, and thereby hath maintained 

*be 24 Time; himſelf and his Family : the Detendant ſaid theſe Words of him 
3 3 - : : 

but becauſe - He is a broken Bankrupt, and a declined Man, not able to pay his Debs, 

the Plaintiff and therefore is run the Country. Tho he does not allege that he us 

only faid * any certain Trade, viz. of a Merchant, or other certain Trade, yet 

2 lawful the Action lies; for luch a Man who uſes to buy aud ſell, and live 
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certain Trade. Palch. 16 Car. B. N. between Boyer and Shale dd. that he got 


judged Per Curiam, tho' J moved this in Arreſt of Judgment. In⸗ IEEE 
151 Dill. 15 Car. Bot. 109, | by Buying 
but did not 


and Selling, 

ſay that he was a Tradeſman, Judgment was arreſted Per tot. Cur. And Doderidge ſaid ir might be in- 
tended of Burſtneſs of Belly, and that (I will make him break) will not bear an Action; nor to ſay 
(he hath broken tw ice) becauſe many that have been Bankrupts may now be ſufficient ; to which Jones 
agreed ; but Doderidge and Jones ſaid, that to ſay He will break ſhortly, will bear an Action, but not to 
ſay [ vill make him break. Crew inclined to the whole, and Day was given to ſhew Cauſe why Judg- 
ment ſhould not be arreſted, Lat. 114, Paſch. 2 Car. Hill's Caſe. S. C. cited D. 72. b. pl. 6. 
Marg. Noy 77. Marſhall v. Allen, the very ſame Words, and ſeems to be S. C. adjornatur— 
D. 72. b. Marg. pl. 6. cites S. C. and ſays Judgment was arreſted, becauſe he did not count that he was 
a Tradeſman.—8. C. cited Arg. Sty. 429. but Roll Ch. J. ſaid he did not agree that Caſe. 
8. C. cited 2 Ld. Raym. Rep 1480. | 

Thou art a Gozener and a Bankrupt, and haſt an Occupation to deceive Men by, was ſpoke of a Gentleman 
who had 1001. a Year Land to live upon; and therefore, tho he «ſed to buy and ſell Iron, yet becauſe 
he was not a Merchant, nor did live by his Trade, the better Opinion of the Court was, that the Words 
were on actionable. And ſo adjudged. Godb. 40. pl. 45. Hill. 28 Eliz. B. R. Anon.——S. C. cited 
Arg. 2 Mod. 112. ee 
: Re &c. in which the Plaintiff declared, that he for 7 Years laſt paſt had lawfully 2ſed the Art of 
Buying and Selling, and had gained great Profit thereby for the Support of himſelf and Family; and 
that the Defendant Falſo & Malitioſe faid of him (the Plaintiff) he is 4 Runagate, and worſe than a 
Rogue; and if be had his Deſerts he had been hang d, whereby he loſt his Cuſtom ; but he did not allege 
any ſpecial Damage. After a Verdict for the Plaintiff the Judgment wes ſtay d, becauſe Runagate had 
not the ſame Senſe as Bankrupt, and here the Plaintiff did not ſet forth what Trade he us'd, it might be 
of a Tinker or Pedlar who are Rogues by the Statute Eliz. ſo the Words not actionable. But the Re- 
porter makes a Quære, by reaſon of the Words, Thou deſerveſt to be hanged, 2 Lev. 214. Mich. 29 
Car. 2. in the Exchequer, Cockaine v. Hopkins. | 
In Caſe &c. the Plaintiff declared, that by buying and ſelling Wares uberrimam ſibi & familæ acquiſtvit 
vivendi ſuſtentationem (without mentioning any certain Trade) and that the Defendant ſaid to him, and 
of him, Thou art a pitiful, beggarly, broken Fellow. After a Verdict for the Plaintiff, it was objected 
that the Plaintiff did not allege that he was of any Trade. Sed non allocatur ; and the Plaintiff had 
N 2 Jo. 140. Hill. 32 & 33 Car. 2. B. R. Peacock v. Leech. —2 Show. 153. pl. 136. 

ill. 32 & 33 Car. 2. B. R. Anon. ſame Objection made and over- ruled as here, and ſeems to be $8. C. 


only the Words there are, viz. He is a Bankrupt, and has been ſo theſe ſeveral Months. And adjudged for 
the Plaintiff, | 155 


— 


12. If a Man ſays of a Tradeſman, Thou F. a baſe beggarly Fel- ⏑ 
low, *and had it not been for my Help he had not had a Bit of Bread to Fol. 61. 
put in his Head; and I have exactly caft up his Eftate ; he is not able to . 255, 
pay above 2 8. 6 d. in the Pound to his Creditors of their Debts, n AC- Rooke v. 
tion lies; for this diſcredits him in his Trade, without averrmg any ag S. C. 
particular Damage, Palch, 1651. adjudged between Smich and I Mere 
Rookes, this being moved in Arreit of Judgment. Intratur Palch. are, 2 
1651, Rot. 311. 555 

Fellow, and 


art not able to pay 2 5. in the Pound, and art not able to pay thy Debts. And Roll Ch. J. ſaid that it was 


* neceſſary for the Plaintiff to aver that he was able to pay his Debts. And Judgment for the Plaintiff 
ii. OY | | 


"art & 


13. Tf a Man lays of a Grocer, or other Tradeſman, You are a Cro. C. 472. 


ſe, beggarly Knave, and you are not able to pay your Debts; and 9 5 25 
avers, that according to the ]Phraſe and Underſfanving of the Place B 17 Fey 
where the Words were ſpoken thele Words were underſtood that he but ſeems to 
was a Bankrupt, Action lies for theſe Words, it being found for the be s. C ad- 
laintiff, by which the Averment is found true. Paſch. 11 Car. judg d ac- 


B. between Jactſon aud Lewes adjudged, this being moved in err 


Sty. 217. 
Arreſt. 8. G. cited 


5 55 PEE b Roll 
; Ch. J. as the Caſe of Jackſon v. Hewes, the Words being ſpoken of 4 Graſier. 
He is a beggarly Fellow, and not worth a Groat, and not able to pay his Debts; and he goes abroad.with 
bis Men double-arm*d for Fear of the Bailiffs. The Court thought the Words actionable, being ſpoke of 
a Merchant. Sid. 424. pl. 7. Mich. 21 Car. 2. E. R. Drake v. Hill. Ley. 276. S. C. but the 
Words there are, He is os and gone, and I ſhall loſe my Money; and at another Day, He is a begearly 
Fellow, and not worth a Groat, and not able to ay his Debts. The Court held the laſt Words as a&tion- 
able as the firſt, but upon the Importunity of Serjeant Maynard, who moved it, they ſtayed the ſudg- 
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474 Actions [for Words. 
ment for a Fortnight.— Raym. 184. S. C. but the Words there are, He is broke, and gone for Virginia. 7 
bave ill Fortune; for be is jail d, and I have loſt my Monies. He is a beggarly Fellow, and not able Spe. [as 
in Sid.] And Judgment was given for the Plaintiff. —-2 Keb. 549. pl. 25. 8. C. Judgment for the 
Plaintiff Nifi, the Words altogether amounting to as much as calling him Bankrupr. o fay of z 
Merchant, He is not worth a Groat, is not actionable, becauſe he may be an honeſt Man not withſtand. 
ing; Per Keeling Ch. J. Raym. 184. in the Caſe of Drake v. Hill. 

He is a pitiful Fellow, and not able to pay his Debts, being ſpoke of a Merchant, was adjudged action- 
able, without any ſpecial Signification or ſpecial Damage. And per Holt Ch. J. it is not material whe. 
ther the Words import a Bankruptcy, but the true Reaſon is becauſe it imports a Scandal to a Trading. 
man, and there needs no Averment that be was no pitiful Fellow, and was able to £9) bis Debts. Comb. 292, 
Mich.6 W. & M. in B. R. Hooker v. Tucker. Carth. 330 Cook v. Tucker, S. C. and the Plaintiff 
ſetting forth that the Defendant having Communication of him, and his Trade and Family, ſaid the 
Words. And the Cou rt held the Words actionable. 3 . 

Say ing to a Millener, T hou art a begearly Fellow, and not worth a Farthine. Plaintiff alleged, that by 
Reaſon of theſe Words A. his former Cultomer, left him. Held that the Averment fignifies nothing 


for it alters not the Nature of the Words. And Judgment for the Plaintiff per rot. Cur. 12 Mod. . 
Mich. 13 W. 3. Simpſon v. Barlow . | 


9 1 


ENS 
1 
ꝶ . — 

1 


\ 


(H.a)pl.8. 14. If a Man ſays to ad Alehouſe-keeper, Thou art a Bawd, and 
SSD boy a Bawdy-houſe, Action lies for theſe Words; for by this 
Rey 1179 Report he will loſe his Cuſtom, and forfeit his Recognizance. Hill, 
Durham, 4 Jac. B. B. between Zurnan and Thorne adjudged, 

f be | | 

d and held accordingly ; but ſays it was f. poke of one that kept a Victualling- bouſe. So of one 
that keeps an Inn or a Tabling-houſe ; for by this her Houſe is ſlander d. Cro. E. 582. in pl. 8. Per Cyr, 
Mich. 39 & 4o Eliz. B. R. S. P. accordingly, Goldsb. 172. pl. 104. 


See CT. a) 15. Jf a Man ſays to an Inn-keeper, Thou art rotted with the Pox 
pl. 18. 22. 


p- = 2* Action upon the Cale lies; for this cannot be intended of the natural 
S. C cites Por, for no Rottennels comes of that, Pill. 41 Eliz. B. B. be⸗ 
Cro. J. 430. tween Davis and Taplor. 


Miſc Caſe, where the Words are, He is laid of the Pox. Ibid. cites 33 Eliz. Backſter's Cafe, 
SE; Cro. J. 144. pl. 3. Hill. 4 Jac. B. R. in Caſe of Taylor v. Perkins, S. P. admitted. 
Cro. E. 648. pl. 2. S. C. adjudg d accordingly, by Fenner J only in Court. E. had the French Por, 
and hath ſet it in the Heuſe (meaning the Plaintiffs Houſe, Who was an Inn-keeper) and I. S. and his Wife 
(meaning the Plaintiff and his Wife) have it, and all you. Adjudged actionable. 

Words ſpoken of an Inn- keeper, viz. Colonel E. had the French Pox, and hath ſet it in the Houſe, and 
Smith and bis Wife have it. It was objected that the Words (hath ſet the French Pox in the Houſe) is 
inſenſible. But adjudged actionable. Sty. 112. Smith v. Hobſon, 


A * 16. Ma Man has been a Merchant, and us d the Trade of a Mer- 


Plaintiff ** chant for ſeveral Bears paſt, tho' he does not uſe it now, any another 


leged Quod calls bim Bankrupr, an Action upon the Caſe lies; for tho he does 
per multos not ule it at the Time of the ſpeaking of the Mords, yet he remains 
Annos am @ Merchant, and may uſe the Trade at his Pleaſure. Trin. 39 


retroactos 


Elz. B. K. between Gardner and Hopwood adjudged, upon ſuch a 
za Declaration. | 


exercuĩit & | 

uſus fuit. And Judgment given for the Plaintiff. Yelv. 159.———Win. 17. Arg. cites 5 Jac. C. B. 
Atkinſon's Caſe, where the Declaration was the ſame, and that it was adjudged ill, becauſe he did not 

allege that heexercis'd Merchandize at the Time of the yoann and he ſaid the Cauſe of the Judg- 

ment was enter d on the Roll, and he could ſhey rhe ſame to the Court; and Hobart deſired to ſee it, for 

he doubted much of the Law of it; to which Winch and Hutton agreed. | 


pl. 5. 8. 8 owes him any thing ; to which D. anſwers Pes; upon which J. 


* 


actionable. Raym. 207. Mich. 22 Car. 2. B. R. Vivian v. Willet.— 2 Keb. 518; pl. 110. Vinian v. 
Willet, S. C. adjudg d accordingly. — | 


Words 


% 
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| Words ſpoken of a Citizen and Pewrerer were, He is gone, and bides himfel or Dil nad agile I 
know he is a Bankrupt. Have a Care, and do not truſt him; for be will run 4 and pay you IE It 
was moved that the latter Words were not actionable; and therefore Damages being given for both, no 


and Judgment Niſi &c. Sty. 142, Mich. 24 Car. B. R. Jones v. Jacob. 


18. Jf a Man lays of a Merchant That he is a Bankrupt, A Tod 
lies, Mich. 7 Jac. B. between Long and Long adjudged, Pt, tion 2 one 


no Action will lie upon it, but to call a Merchant fo is actionable; Per Wray Ch. J. 2 Nin 
31 Eliz. B. R. in pl. 469. . ; 
He is 2 Bankrupt Knave is actionable, being ſpoke of a common Baker. Hutt, 49. Trin. 20 Jac. Haw- 
kins v. Cutts. . 
Thou art a Bankrupt, being ſpoke of one that ſod Tool, adjudg'd actionable. N ; 

Thompſon — Het. 171. Waters v. Thompſon, Trin. Car. 6. BY S. P. and ſeems 4 8 5 
He is gone, and hides himſelf for Debt, and for aue ht I know is a Bankrupt. Judgment for the Plaintiff 
Nifi. Sty. 142. Mich. 24 Car. B. R. Jones v. Jacob. Vent. 60. Twiſden J. ſaid he knew theſe 
Words held actionable. | 


19. Ia Man was a Merchant, and after leaves off Merchandizing See pl. 16. 
for- 2 or 3 Bears, and another calls hum Bankrupt, an Action lies; for S. C. and the 
he may erercile his Trade agam when he will. Mich. 7 Jac. B be- ie 

tween Long and Long. Paſch. 44 Eliz. B. R. between Gray and Wefton. 
Trin. 39 Eliz. B. BR. between * Gardiner and Hopwood, udjudg' d. | 
20. Jf a Wan ſays to J. S. of a Merchant of the Staple, who 2% bin 
uſed to buy and fel Wool, Buy no more Wool for him, for he will zu for he is 
never pay for it, he is nor worth a Penny; alt Action lies for theſe wwe 2 
. fi Cx 0 Sr eee 
rx A. E n * üdgme ing ſpoke o 
affirmed. Intratur Paſch. 12 Car. B. N. Rot. 424. gment a A 


| b Hutt. 125. 
Paſch. 10 Car. per Curiam obiter. So truſt him not, for be owes me 100 J. and is Bd m_ 


Groat, Adjudg d actionable, being ſpoke of à Fuller. Hutt. 124. Paſch. 10 Car. Dawe v. Palmer. 


21. Ik d Man ſays to a Mercer, Thou art a Cuckold, and a cuekold- Sty. 213. 
ly Raſcal 5 thou doſt owe more than thou art worth, and thou art not S. C. adjor- 
able to pay all thy Debts; Action lies for theſe Mordes; alleging that 1 
he uſed before to buy ſeveral Commodities upon Truſt, without rea- s. 8 held 
dy Money, but that after, by Reaſon of thele YYords, he could not actionable 
hup without ready Money. Palch. 1650. between Vicary and Barons, oy 3 Juſt. 


adjudg'd, this being moved in Arreſt of Judgment. Ide 2 

Roll Ch. J. order d that the Plaintiff have his Judgment Niſi &c. — He is not worth a ge 
100 J. worſe than Nong ht, being ſpoke of a Merchant, is tantamount to the calling him Bankrupt and 
therefore adjudg'd for the Plaintiff. Cro. C. 265. pl. 14. Trin. 8 Car. B. R. Goodyear v. Biſhop. : 

You are a Beggar and a bankruptly Fellow, and if every one had his own, you are not worth a Groat, being 
ſpoke of a Farmer, and it appearing that by Reaſon thereof his Landlord had given him Warnin to 
quit his Farm, tho' the Words generally conſider d are not actionable, yet Roll Ch. J. order'd Cauſe to 
be mm why the Plaintiff ſhould not have his Judgment, Sty. 426. Mich. 1654. Roungs v. Wood- 
ward. | | | | 

Thou art a pitiful idle Raſcal, and not worth a Groat, actionable being ſpoke of 4 Weaver, anc | 
that he got bit Loving by buying and ſelling, for it amounts to calling Pim! Bankrupt; . 
the Plaintiff, 2 Show. 295. pl. 293. Paſch. 35 Car. 2. B R. Garret v Shelſon. 8. C. cited per Cur 
as held actionable. Carth. 3 30. Mich. 6 W. & M. in B. R. | 
The Defendant diſcourfing with a Creditor of a Sugar-Baker Ec. to whom he owed 101. ſaid, I 


8 mote than be is worth, held actionable. Freem. Rep. 18. pl. 18. Mich, 1671. Brown. v. Ro- 
inlon. | $a 


. 

22. If a Man ſays of a Mercer, He hath deceived me in a Reckon- Godb 247. 

ing, and his Debt-Book which he keepeth in his Shop is a falſe Debt- Pl. 336. 
Book, * and I will make him aſhamed of his Calling, no Action n 

for theſe Words; for the Words ſhall be taken in mitiort ſenſu, and 

then the Oebt-Book map be kept by the Servant (as tor ar” brook's Cate 

joart 


Judgment ſhould be given. But the Court held that both the Words taken together are actionable; 


will not give you 2 5. inthe Pound for your Debt, be (innuendo the Plaintiff) ig @ pitiful Fellow, and owes 
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S. C. Hobart art it is) and t aſter perhaps does not know of the Fa 
Ne I 6 ich. 11 Ne B. — rs Clark, avjudgred. llity. 


held the Words not actionable, bur Warburton Juſtice doubted; and afterwards adjudg'd not action. 
able, to which Warburton at length ſeem d to agree. Brownl. 4. S. C. Hobart and Nichols held 
the Words not actionable; but Warburton e contra. Mo. 409. pl. 553. S. C. but the Words there 
are, He is a falſe Man, and I will prove it; and he keepeth a falſe Debt-Book; for he hath charged me cvith a 
Piece of three pil'd Velvet which 1-never had; adjudg'd not actionable, without ſaying it by Way of diſſuad. 
ing his Cuſtomers or others that they ſhould not deal with or truſt him. Cro. E. 403. pl. 12, Brook 
v. Matſon S. C. and the Words were much the ſame as in Mo. and Popham ſaid the Defendant ſpake 
only of a Grieyance to himſelf by that falſe Entry, and not in general Words to diſcredit the Plainig . 
but if he had faid, Take Heed how you deal with him, for he — a falſe Book, peradventure an Action 
would lie, becauſe he drew other Cuſtomers from him; therefore it was adjudg d for the Defendant.— 
Palm. 65. cites 8. C. accordingly.—8. C. cited by Hobart Ch. J. Win. . | 
You are a cheating Fellow, and keep a falſe Book, and [will prove it, not actionable, it not being ayery F 
that at the Time of the ſpeaking the Words there was any Communication of the Plaintiff Trade, or 
of his Dealing by buy ing or ſelling, and fo cannot touch him in his Trade; And the _— a falſe By 
does not imply that he kept a falſe Debt-Book. 2 Saund. 307. Paſch. 23 Car. 2. Todd v. Haſtings, . 
Vent. 117. 8. E. and the Want of a Colloquium of the Plaintiff 's Trade was objected, ſed non alloca. 
tur; for the Words muſt be intended of a Debt-Book which Shopkeepers keep; aud to ſay ſuch a one 
keeps a falſe Book, is a great Slander to him in his Trade | 5 
here being Diſcourſe of the Plaintiff 's Trade, the Defendant ſaid, He was à cheating Knave, ant 
kept a falſe Debt-Book, with which he cheated the Guuntry , the Court reſolved that the Words laid together 
are 1 for Tradeſmen's Books are of much Regard, and ſometimes given in Evidence. Vent. 
263. Mich. 26 Car. 2. B. R. Crawfoot v Dale. | 


nos e e. 23. Ir A, is Bailiff to 2 Men, and for 3 Bears before the Action 

1 = 77 brought had uſed to fell their Barley, and another lays to A. Thon 
will prove it, art a cozening Knave, for thou haſt cozen'd me in talſe Meaſure in m 
and thou baſt Barley (innuendo certain Barley &c.) the Country is bound to curſe 
changed my thee tor ſelling falſe Meaſure in my Barley, no Action lies for theſe 
_— —4 Words, becauſe it does not appear that be lived by the ſelling of 
"afonable. Barley, whereby this ſhould impair his Livelthood, Mich. 13 ſac, 
Butif Plain- B. between Bray and Hayns, per Curiam adjudged, 6 . 
been g common Badger, and charg'd with ſelling by falſe Meaſure, it would have born an Action. And 
Hobart Ch. * held, that if a Gentleman's Bailiff be charg d with Buying and Selling by falſe Meaſure, 
in Deceit of his Office, to the Loſs or Damage of his Maſter, this is actionable; for it diſcredits him 
in his Means of Living. But in the preſent Caſe it appears not that the Words were ſpoke of any Sale 
while be was Bailiff, nor of his ' Maſter's Corn, nor to his Maſter's Damage. Brownl. 4. S. C. ad- 
judged actionable. n | WF | 


. Ade Tf a Man ſays of a Smith, Thou art a Rogue, and a cozening 
Rogue, and in one Tire of Wheels ſent George Bell, thou didſt cozen 
him of a Noble, and that I will prove, no Action lies for theſe Mords, 
becauſe it may be intended that he cozen'd him in the Price, which is 
not any Slander to his Trade, for he does not ſay that he made 
— Ware cc. Palch. 16 Jac. B. between Digner and Onel 
Uh on ng. | g 
Jo. 366. pl. 25. If one ſays of another who is a Tradeſman, ſcilicet, that uſes 
4. 5.0.5 the Trade of buying and ſelling of Crewel in a Shop that he keeps 
irs fe Thou art a cheating cozening Fellow, and thou haſt cozen'd my Huſ- 
not appear band of 500 l. there not being any Communication of his Trade 
by be before, no Action lies kor this of itſelf is not actionable, without an 
M. Cbening Averment of a Diſcourſe of his Trade, to which it may be retert d. 
wasin ny ich. 11 Jac. B. R. between Needler and Symne!, per Curiam ad- 
thing relat judged in Arreſt of Judgment after a Verdict for the Plaintiff, 
| * | | 
Teade. Cro. C. 41 7. pl. 5. S. C. adjudged accordingly per tot. Cur. who delivered their Opinions 
ſeriatim. —S, C. cited, and Judgment accordingly, where the Words were, You are a cheating old 
Rogue, and have cheated the Fatherleſs and Widow. Not actionable, being ſpoke of a Tradeſman, there 
being no Colloquium laid of his Trade ; and therefore Judgment and 2 Ld. Raym. Rep. 1417. 
Paſch. 12 Geo. B. R Ludwell v. Hole. But where there was a Colloquium of a Timber-Mer- 
chant in his Way of Trade, and the Defendant ſaid of him, He is a Rogue and a Villain; be has cheated 


me of 141. the Words were held actionable, and Judgment for the Plaintiff. _ 2 Barnard, Rep. in B. R. 
Trin. 5 Geo. 2. Smith v. Jones. nd R 
| 26. Tt 
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26. Na Man ſays of the Wife of a Butcher of London, that uſed Hurt. 14. 
to ſell in the Shop of her Husband, She is a cozening Woman, the did anon. 4 1 ; 

cozen one of her Neighbours (innuendo quendamD: D.) of 461. uo ac ng 
Action lies for thele Words, becaule this does not diſgrace her in her be S C. 
Trade, inaſmuch as there was not any precedent Speech of her eating 

Trade, ſo that it may be intended that he ſpoke thereof, Mich. 13 _ - 
Jac. B. between Sammon and Ball, adjudged. . ce 


Words were 

| FOG FT TION. 12 FF LITE... #2244 | Je 1 ſpoken of a 
Mercer, but there bein no Colloquium laid, but only of the Man, and not of bis Trade, Judgment was 
ſtay d. Lev. 250. Mich. 20 Car. 2. B. R. Smedley v. Heath ———Raym. 169. Smedley v. Heap. S. C. 
accordingly.— 2 Keb. 404. pl. 15. S. C accordingly. , _ . 
Words ipoken of a Merchant were, boss art a cheating Rogue. and baſt cheated me of 201, After Ver- 
dict Judgment was ſtay d; for per Cur. the Words are not actionable without Aver ment or Colloquium of 
bis Trade. 2 Keb. 91. pl. 10. Mich: 18 Car. 2. B. R. Combe v. Peters. #4 | 


27. Jfa Man ſays to a Goldſmith, Thou art a cozening Knave, and Fr thor 
ſoldeſt me a Chain of Copper for Gold; Action lies for theſe Words. ſoldef Ser. 
fl. 32 Elis. B. R. Peck 8 Cale, adjudged, | Lites Mich. 13 3 Bi 
| ac. B. 3 4 | | l | | : 1 dads | l 5 Knave upon 
ery. BUTT NU £23 ic $3. $534: 4 +24 42 . IS.08 $34.6 5 NN) Record. , 
Wray and Gawdy conceived: the Words not actionable, unleſs it had been alleged that he is a Gold- 
ſmith; and got his Living by buying and ſelling of Chains, and ſuch Wares, and then peradventure the 


Action would lie; but not here. Cro. E. 171, pl. 12. Hill. 32 Eliz. B. R. Ryle's Caſe ſeems de 


1 
1 


28. In an Action upon the Caſe kor Words, if the Plaintiff de⸗ Sec ſupra pl. 
clares that he had uſed the Trade ot a Brewer for ſeveral Bears, and . nd de 
had brewed wholſome Beer and ſold to his Cuſtomers, by which he e inn 
had obtain d great JIrofit to himlelf, and that the Defendant to the Point 
Intent to dilcredit him with his Cuſtomers, upon a Colloquium of N. 7, Lime 
and concerning the lald Occupation and Art of the Jlaintiff, mali „%%, 
ciouſly ſpoke theſe falſe Words of him, Lee's Beer is unwholſome, (in- E. C. es 
nuendo the Beer of the Plaintiff made for his Cuſtomers in his fatd pwr Alan 1/7 
.Trade) by which he ts diſcredited, and has received Damage ih the 4% and 
ſelling of his Beer in his Trade, as he ought before any Action lies for 12 T. 
theſe. Words, and upon this Declaration, tho he daes not charge 1 . 
him with any Deceit, for Beer may be unwholſome for want or good objected that 
Brewing, or for other Meglect of his Servants ; and tho' it does che Words 
not appear that the Defendant tpoke thele Words ol Beer that he i e. d 
old to his Cuſtomers, pet upon this Oeclaration (tho the Innuen⸗cauſe a 
do will not help it) it thall be intended ſuch Beer as he ſold to his Vieualler 
_ Cuſtomers, having a Diſcourſe of his Trade; and Brewers are Waht nar to 
puniſhable for ſelling of unwhollome Beer by the Statute; and it is . le i 
alleged that he had Damage by ſpeaking of theſe Words, and there- alleged any 
fore this Action lies. Mich. 9 Car. 9 R. between -.Zee aud Ser ag- ſpecial Da- 
wich, adjudged, it“ being moved in Arreſt of Judgment by mpylelf, DA 
Intratur Trin. 9 Car. Rot. 17777. 914 3 
2 8 Court inclined that the Words were actionable. Freem. Rep. 25. pl. 33, Hill. 1671. 
uton 5 E. 8 | | | 18 t 


39. Jf A. Had uſed to keep at Board ſeveral Children, by which If one ſays 
eans he got his Living, and another ſays to him, you bave ſtarved 0% a Mer- 
lofpital Children, and you kept a Kinſman of your Wite's and ſtarved rai 2 
him to Death (innuendo A. B. that he kept at Board; ) you kept 1. , 7s, 
one of J. $.'s Children, and ſtarved it to Death; (innuendo 19. S. % farve 
whom he kept at Board) by Reaſon of which Words People torbore 
to put their Children to hin to Board. fo that he loſt his Livelihood, . be. 
an Action lies for theſe Words upon the Declaration, becauſe he dif- acionable, 
races him in his Trade of Living. - Trin. 13 Car. B. R. — for it comes 
„ g aTrrlioa 
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rriſan end Eldringron, dbſudgeb per Cutiam, this being mover f. 
Judgment. l n i 


; 


3 


That be pre WAR. 

n Duſt in leed, und had ted te N per totum 
bis Fu ei tempus had uſed to ſell the Woad to his Cuſtomers, and the 
or) Silk, is. Cuſtomers had uſed to take a Say of the Yoad before they bought 
becauſe it K; and farther ſhews that tfany Yan puts black Would among the 


makes it | UPOQD, thts takes che YSoad of lels Value and that the Defendant 
wore pon Mas formerly his Servant for 3 Bears, and that the Defendant to 


derous &c. the Intent to diſgrace him in his Trade, ſaid of the Plaintiff, He 
Se. by did uſe to make me, when I dwelt. with him, to take black Mould out 
D 1 of Hillocks, and to mix it among the Woad, and afterwards ſold it for 
Trin. 2 Car. Woad. The Action well lies for theſe Words upon this Declaration, 
in Caſe of mitch an Averinent, that by reaſon of thoſe Words he loft bis Cul: 
_ „  .. tomers, and great Benefit thereby, tho he does not ſhew in his De: 
+ $. C cited Claratton that he had any Cuſtomers in particular by Name ; for this 
D. 52. b. Is not neceſlarp, inalmuch as they may be many ; and tt is not like 
| Marg, pl.6- At Action fox Loſs of Marriage, but like an Action brought 30 
e Tolnlellor for Yords, by which he loſt his Clients in general. Old 
Trin. 11 W. Entries 22. alch. 11 Car. B. B. between + 7/6» and Hayes al; 
3. B. R. ir judged, this being moved in Arreſt of Judgment. Intratur Hill 


and Rokeby J. chat this Caſe had often been denied, and is not Law; for the Damage muſt be ſpecially 
ſhewn, where the Words in themſelves are not actionable. 1 | 


S.P. and 3. one Man ſays of another, He did Treaſon in the Low Coun- 
cn__ J. tries, and did run away from his Captain, an Action upon the Cale 
aged lies tor the rl Words, kellicet, he did Treaſon in the Low-Coun 
Lewis v. kxies, becauſe he 1s triable here by the Statute of 35 P. 8. of a Tres 
Coke ad- ſun committed beyond Sea, and his Life is drawn in Queſtion, 
dae nie Paſch. 15 Jac. B. R. adjudged, this Matter being ſpoke to it 
for there i rreſt of Judgment. e 
a Vo — he committed Treaſon to the State here and not to a foreign State, and the Treaſon is 
triable here; and the Addition, That {ney haſt run away from thy Captain) does not detract from the 
firft Words, nor are they material to the Action. | Fl 


33. Mone Man ſays to another, Thou haſt deſerved to be hanged 
as well as any Man in Morteſterſhire; for when thou waſt retain d to 
_  fervethy Prince thou didſt run away from thy Captain, no Action lies 
for theſe Words, becauſe it does not appear that he had ſaid that he 
was preſt to ſerve, and had received preſt Money; - for other 
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34. He is a Caterpillar; for he lives by robbing his Gueſts, being ſpoken But if he 
of an Inn keeper, Was adjudg'd not actionable clearly by all the Faltices had ſaid of 
tor it is as it he had ſaid that be lives ” Powling and Pilling, which is e. 1 
. | 4 eeper that 

incident to this Trade. Mo. 199. pl. 319. Paſch. 26 Eliz. B. R. i ;c:. 
Anon. | | | terpillar, and 

| | cox es ; ; lives by rob- 
| — bing in the Highway, Action would lie. Mo. 179. pl. 319. 

Words ſpoken of an Inn-keeper, viz. Your Maſter Thomas Glarke did harbour and lodge Cut-purſes and 
Rogues, and did receive ſtolen Goods, and there are yet ſome in his Houſe; and declar'd that by reaſon of 
ſpeaking thoſe Words he loft his Gueſts. Adjudg'd not aftionable ; for an Inn-keeper's Houſe being 
common to all his Gueſts, he may lodge Cit-purſes and receive ſtolen Goods, without knowing chen 
to be ſuch. But Mountague Ch. J. ſaid if the Words had been, He doth uſe to harbour Cut-purſes, it 
would be aftionable, becauſe this implies Notice, 2 Roll Rep. 136. Mich. 1) Jac. B. R. Clarke's 


Caſe. 


35. Action tor theſe Words, He was a Bankrupt; and alleg'd he was 

a Shoemaker, and uſed buying and ſelling of Leather; and it was adjudg'd 

that the Action did lie, altho' the Plaintiff was not a Merchant, but he 

got his Living by Buying and Selling. Cro. E. 268. pl. 6. Hill. 34 Eliz. 

B. R. Stanley v. Osbaſton. | 

36 He is broke, and run away, was adjudg'd actionable, being ſpoken 

of a Carpenter. 3 Mod. 312. cited per Cur. as Mich. 3 Jac. | : 
37. He is a very Varlet, and a Knave, being ſpoken of a Cooper, ad- Words 
judg'd actionable; but the Judgment was reverſed for that Reaſon. ſponey or 
Cro. J. 204. pl. 8. Hill. 5 Jac. B. R. Coles v. Kettle. 3 


in which 

EY the Plain- 
tiff declar'd that the Detendant, diſcourſing with one Iles, ask'd him Of whom: do you buy your Aqua Vite, 
who replied Of Mr. Godfrey (the Plaintiff ;) thereupon the Defendant ſaid, Fe is a Varlet, be hath ſuþ- 
preſs 55 Brother's Will, to cozen and deceive Men of their Legacies ; we will make him cry Peccavi on his 
Knees; be maketh Sbech of Religion, but is an Hypocrite. Adjudged not actionable, becauſe the Words do 
not relate to his Trade. Palm. 21. Mich. 175 Jac. Godfrey v. Owen. 


38. The Plaintiff declar'd that he exerciſed himſelf in Facultate 

Emendi & Vendendi, and that Detendant ſaid ot him, Thou art a Bank- 

rupt, and I have many Witneſſes for it. It was moved that he ought to 

have ſaid he was a Merchant, and that he ought to have averr'd what 

Goods he had fold, and that it might be intended that he uſed this Fa- 

culry as a Servant. Sed non allocatur ; and Judgment for the Plaintiff. 

2 Bulit. 267. Mich. 12 Jac, Nichols v. Catſey. 

39. In Diſcourſe with a Surveyor and Meaſurer of Land, about mea- Godb. 278. 

ſuring of Land, one ſays to him, Thou art a cozening and a ſhifting Knave, pl. 371. 


and a cheating Knave. Montague Ch. J. faid theſe Words rouch'd the ay wart "a4 
Plaintiff in his Way of Living, and ſo the Action lies; but the other The Plaig. 


. doubted. But afterwards all the Court agreed, that a Surveyor tiff counted 
ing an Officer of Skill, and ſuch Officer for the King is mention'd in chat he was 
Statutes by that Name, and the Words take away his Means of gaining drought u 

F e i wat * in the Stu 

his Living, it was adjudg'd for the Plaintiff. Cro. J. 504. Mich. 16 gf the N“ 
Jac. B. R. Blunden v. Euſtace. themaricks 

a &c. and the 
Opinion of the Court was that the Words are actionable; and Montague ſaid it was ruled according]: 
in 36 Eliz. Rot, 242. between Kirby and Walter; and he ſaid the Words are actionable in regard K 
is a Faculty to meaſure Land. But Doderidge took a Diverſity between a Meaſurer of Land by the 
Pole, and onie who does it by Geometry or Mathematicks ; that in the firſt Caſe it is no Scandal, it not 
impeaching his Credit; but in Caſe of a Geometrician or Mathematician, it is an Art or Faculty which 
every one does not attain to.——2 Roll Rep. 72. London v. Eaſtgate, S. C. accordin ly, and adjudg d 
for the Plaintiff; but the Judges agreed that ſuch Words ſpoke of a Shoemaker, Batc er, or Baker, are 
not actionable; for the Goodneſs or Deceit of their Ware is ſubject to the View, and may be diſcern'd 
by the Eye, which in this Caſe can be diſcover'd only by Perſons skill'd in the ſaid Art, and he is 2 
_—_ -"——_— in the Statute De Terris menſurandis, and puniſhable by that Statute if he falſifie 


40. A Trial being appointed at Guildhall between A. and J. a Viat- Palm. 63. 


ner, and there being Diſcourſe thereof between B. and L. B. ask'd L. S C Mun 
. | | Will 
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nſwerd 


tague Ch. J. Will you be at the Trial Tt NDOT betwots B. and F. To which L. a 
J. is broke, and I warrant you he dares not be there. The Court inelin- 


thought the 
Words ac- 


. that the Words were actionable; but becauſe the Damages gi ven were 


bur Haugh- great, Viz. 2001. they would adviſe; and both Parties referr'd them. 
ton e contra ; {el yes to the Ld. Ch. J. who awarded 661. 13 8. 4 d. to be paid the Plain. 
but Haugh- tiff, and he to releaſe. | Cro. J. 562. pl. 10 Hill 17 Jac. B. R 

ton ſaid 9 . fe 1 's 6 7 . . . [| ohn- 
might be ſo 7 | . | oy 

laid in the Declaration as to make them aCtionable, by averring that in common Underſtanding the 


ſignify a Bankrupt. ———2 Roll Rep. 144. S. C. Haughton J. held the Word (broken) of an uncertail 
S1gnification, and was applicable to Infirmity of Body as well as of Eſtate, and therefore to make them 


actionable an Averment was neceſſary ; but Montague Ch. J. held that the Court ought to take Notice 


what Words are actionable in London; and becauſe they difter'd in Opinion, the Matter was referr'd to 
the Arbitrement of the Ch. J. | 


Palm. 151. 41. Words of a Dyer, who uſed to get his Living by Buying and 
S. C. and Selling, Thomas Fohns of Hertford, (meaning the Plaintiff) zs a Bankrupt. 
Judgment Knave, and is not worth 3 Half-pence. After Judgment, Error was af. 
affirm'd, be- 9 | | | 3 . / 

cauſe Dyers ſign'd that the Words were ſpoken adjectively, and that a Dyer is ſuch 
have a De- Trade that for ſuch Words he ſhall not have. an Action; but reſolved 


2 on e contra, and that the Words are actionable, it being al leg'd that he got 
erchants, 


adde bis Living by Buying and Selling, and the Judgment was affirm'd, (co. 


dit for 


their Cre- E. 585. pl. 6. Mich. 18 Jac. B. R. Squire v. Johns. 


Woad, and other Commodities neceſſary to their Trade. 


And it was 42. He is a Bankrupt, and not able to pay his Debts, but will run th; 


2 R Country. Plaintiff dec lar d that he bargain'd and fold, viz. merchandiz4 


deen ad. For Lead in the Couuty of Derby, and thereby acquir d Money towards his 


judg'd 14 Livelihood. It was objeRted that he is intitled Gentleman ; but the Court 


a Tanner : 
Mall have Switt. 


an Action for ſuch Words. Ibid. 


Eliz. that held that the Action well lay. Hutt. 46. Mich. 19 Jac. Allen y 


43. He is a Bankrupt-Rogue, being ſpoken of a Wool-winder, is not 
actionable. Poph. 184. Mich. 2 Car. B. R. Barker v. Ringroſe. 
44. Thou art a Rogue, and a beggarly Fellow, and I ſhall prove thee a 
Bankrupt before the next Term; and afterwards the ſame Day he ſaid to x 
zd Perſon ot the Plaintiff, 7ru/t him not; for he will be thy Undoing, The 
Words being ſpoke of a Merchant, it was held that thoſe ſpoke at the 
24 Time are as well actionable as thoſe ſpoke at the firſt Time, and ag- 
gravates the firſt Words; and Judgment for the Plaintiff Cro. C. 236. 
Wo pl. 19. Mich. 7 Car. B. R. Jaxon v. Tanner. ! 
Cro. C. 282. 45. Thou art a Bankrupt, is actionable, being ſpoke of a Drover; but 
pl. 23.5. C. becauſe he did not aver that he was a Drover at the Time of ſpeaking the 
* eat Words, Judgment was Quod querens nil capiat &c. Jo. 304. pl. 12 
r Magnum Mich. 8 Car. B. R. Collis v. Malins. Ts 


empus uſus Ky | FT 1 | | 
fuit the Trade of buying and ſelling Cattle, yet that might be diverſe Years before ; and adjudg d for 
the Defendant. 5 2 | ; 

In an Action for calling him Bankrupt, the Plaintift declar d that he was, and had been for many Tear 
laft paſt, a Merchant; but becauſe it did not appear expreſsly that he was a Merchant at the Time of ſpeak- 
ing the Words, but only argumentatively, it was adjudg d againſt the Plaintiff; Cited by Yelverton ]. 

elv. 21. as Trin. 2 fac. R. Grey v. Medcalfe. a | | 


6. Go not to buy of F. S. (a Merchant ;) for he will deceive jou, is 
actlonable. Hutt. e Car. Per dae obiter. 275 

1. Thou art in a breaking and decay d Condition, and I will prove it, 
22 1 an if you queſtion me Twill prove it to your Diſgrace, being ſpoke of a Mil. 
Nich 2; liner in London. It was objected that theſe are adjective Words, gd 
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of an uncertain Signiſication; but Judgment was given for the Plaintifl. 
Sty. 425. Mich. 1654 Walkenden v. Haycock. 

48. Thou art a broken Fellow, and haſt cheated me of 200 l. was ſpoke of 
a Tradeſman, and it was averr'd that the Words were meant to ſignify 
that the Plaintiff was a Bankrupt, and a Verdict was found for him. 
And Roll Ch. J. faid that all the Words together, as they are laid, 
imply that he is broken in his Trade, and that the Word (cheated) in- 
torces this Senſe, and the Averment and Verdict make it more ſtrong ; 
and Judgment for the Plaintilt, Niſi &c. Sty. 429. Hill. 1654. Wiſe v. 

efferies. 5 | 

9. Thou art a whore-ſon Bankrapt Rogue; being ſpoke of a Farmer, was S. C. cited 

adjudg d actionable. Bur it was afſign'd tor Error, That it did not ap- Arg. 3 Mod. 

ear by the Declaration that the Plaintiff got his Living by Buying and 2. 
belling, nor that it was ſpoken with Relation to his Profeſſion. And 
thereupon the Judgment was revers'd. Sty, 420. Trin. 1654. Phillips v. 
Phillips. | 

2 is a cheating Knave, being ſpoke of a Limeburner, is not action- Raum. 86 
able, unleſs ſpoke in Reference to his Trade; and being found by the S. C. accord- 
Jury to be ſpoke of him and his Trade, was held by Windham and 'Twiſ- ingly ; but 
den to be actionable; but Hyde Ch. J. and Keeling e contra; and Judg- _ the 
ment was ftaid, the Court being divided. Lev. 115. Mich. 15 Car. 2. pj, , Nes. 
B. R. Terry v. Hooper. e 


* - ' 


cm_— 5 


. away, and 

3 | | he is a baſe 
cheating Rogue, and he ſhall never think to bring W. where he is himſelf; and rather than ſo I will ſpend 201. 
Keb. 602. pl. 75. S. C. and the Words according to Raym. and adjornatur. Ibid. 644. pl. 15. 
8. C. adjornatur.—S, C in a Copy of a MS. Rep. of Lord Ch. J. Keling, ſays, That tho” the Plaintiff 
counted that he was a Tradeſman, and ſuppoſed the Words ſpoke of him and his Trade, yet that will 
not make them bear an Action; for the Plaintiff ſhall not by any Flouriſhes or Affirmations of his own 
make thoſe Words actionable which ar firſt ſpeaking were not ſo ; ſo that in this Caſe there being no 
Colloquium of the Plaintiff's Trade at the Time of Speaking, adjudged the Action would not lie, and 
Judgment was arreſted ; but agreed that if the Defendant had ſaid, that the Plaintiff that Limeburner 
as a cheating Knave, this would be aCtionable ; for the Words are of him and his Trade. 


61. Thou art a Rogue, and a baſe Knave, and a cheating Knave, and I 
will poſt thee for it, was alleged to be ſpoken of the Plaintiff, a Clothier, 
& de Cgſto ſuo in exercitio Officii ſui, Per Cur. is actionable. And where 
the Plaintiff alſo counted that the ſame Words were ſpoke at another Time the 
ſame Day, in Malice to him and his Trade, /militer injurioſe & falſo, 
without other Colloquium, Windham held it ſufficient, and that it muſt be 
prov'd on the Evidence; and it being mov'd that the laſt Words being 
ſimiliter ex ulteriori Invidia towards his Trade, can relate to nothing elſe; 
and the Court gave Judgment for the Plaintiff Niſi &c. 2 Keb. 380. 
pl. 23. and 383. pl. 51. Trin. 20 Car. 2. B. R. Farmer v. Jenkins. 
62, He is a Bungler, and knows not how to make a good Piece of Work, 2 Keb. 568. 
being ſpoke of a Watch-maker, but there was no Colloquium of his pl. 74. 8. C. 


Trade. And Judgment was ſtaid. Mod. 19. pl. 50. Mich. 21 Car. 2. — =>, -þ 
B. R. Redman v. Pyne. | hs . . 
ted by Saun- 


ders, of counſel with the Defendant, that if he had ſaid he could not make a good . atch, it would have 
been known what he had meant. Mod. 19. and Keb. 568. 


63. A Shoemaker brought an Action for ſaying, He is a Cobler. And 
Per Twiſden J. it was held in Glyn's Time that Action lay, tho' a 
Cobler is a Trade of itſelf. Mod. 19. in pl. So. „ 

64. Upon Colloquium with a Dyer's Servant of his Maſter and his 
Trade, Ys Defendant ſaid, Where is the Rogue thy Maſter © I will prove 
him a Rogue. Theſe Words ſeemed too general to be actionable ; but 
where at another Time, having the ſame Colloquium with the Wife, he 
ſaid, Where is that cheating Knave thy Husband © Iwill prove him a cheat» 
ing Knave, for he cheated me, are on, Per 3 Juſtices, tho? he did 

h nor 
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Stanton. v. 


held the 


Honable, 


Rep in B 
K. K 13. 


Words ac- 


not fay in what Particular he had-cheated him. F rem — 276 pl 


30%). Hill. 25 Car. 2. Preſton's Caſe. 5 

65. He is a cheating, cozening Knave, and hath cheated Sir F. F. (his 
Matter) and being ask'd wherein, he anſwered, In many Things. The 
Court inclined that the Words are not actionable, becauſe he does not 
charge him with cheating in his Employment, neither has he laid an 


ſpecial Damage. Freem. Rep. 279. pl. 316. Paſch. 1681, Harris v. 


Tucker. | wm 
606. A Stage-Coachman declared, that he got his Livelihood by carry. 
ing Paſſengers ; and that the Defendant ſpoke ſuch ſcandalous Words of his 


' Wife, which reſtected upon him, and render'd him fo ridicalous, that Ny. 


body would ride in his Coach; and he thereby loft his Cuftomers. The Plain. 


tit had a Verdict, but E againſt him; and the Court ſaid that 


the Plaintiff ſhould at leaſt have declar'd what Cuſtomers he had loſt in 


particular. Vent. 348. Trin. 32 Car. 2. B. R. Anon. 


67. The Plaintiff declar'd, that he was a Renter of Lands Sc. ang 
made great Profit by buying and ſelling Wheat, Barley Ec. and that the De- 
tendant faid-ot him, He hath cheated in Corn, is not actionable; tor Per 
Cur. the Deſcription is no more than of a common Farmer. But per 
Pemberton Ch. J. if no Mention had been made of renting Lands, or if 
he had alleged that he was a Badger &c. the Action perhaps would lie, 2 
Jo. 156. 'Trin. 33 Car. 2. B. R. Fox v. Lapthorne. 1 

68. He owes more Money than he is worth; he is run away and is broke, 
being ſpoke of a Husbandman or Farmer, was held actionable. 3 Mod. 
112. Thin. 2 Jac. 2. B. R. Dobſon v. Thorniſtone. | 


69. Saying of a Tradeſman, He is a Cheat, and ſaying at another 


| Time, with a Colloquium of him and his Trade, He hath nothing but 


rotten Goods in his Shop; the firſt Words are not actionable, bur the laſt 
Words were held clearly actionable. But it was agreed that if the 
Words had only been, 'That he has rotten Goods, the Action would not 
lie; for the Slander is in ſaying, that he has nothing but rotten Goods. 


Judgment for the Plaintiff. 12 Mod. 420. Mich. 12 W. 3. Burnet v. 
Well TY | 


mo. You are a Raſcal, you are a pitiful ſorry Raſcal, you are next Door to 
Breaking, being ſpoke of a Laceman, are actionable. Ld. Raym. Rep. 
610. Mich. 12 W. 3. Read v. Hudſon. 5 e 
51. You are a Soldier, I ſaw you in your red Coat doing your Duty, your 
Word is not to be taken, is actionable, being ſpoke of an Upholſterer, it be- 
ing known to be a common Practice * Tradeſmen to protetF themſelves 
againſt their Creditors by a counterfeit Liſting ; tor a Soldier has the Privi- 
lege of not being held to ſpecial Bail. 10 Mod. 111. Mich. 11 Ann. 
B. R. Arne v. Johnſon. 0 
72. He is a ſorry pitiful Fellow, and a Rogue, and compounded his Debts 
at 5 5. in the Pound, Exception was taken that the Words were not ac- 
tionable, becauſe no Colloquium was laid of his Trade. But per tot. 


Squibb, S. C. Cur. Such Words ſpoke of a Tradeſman muſt leſſen his Credit much, and 


and the be very prejudicial; and therefore actionable. And Judgment for the 
whole Court 


Plaintiff 2 Ld Raym. Rep. 1480. Paſch. 13 Geo. Stanton v. Smith. 
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(X. a) For Words. In what Caſe it lies. [In reſpect of 1 


the Manner of Speaking, and by Way of Report.] N 


1, I F a Pan ſays, That Pierce ſaid that Lewis did a certain ſcan- Cro J. 406. 
1 dalous Thing &c. Lewis ſhall have an Action for this againſt „Ar 
him, with an Averment that Pierce never ſaid ſo; for then he himſelf Jac. B. W 
is the Author of the falle News, and ſhall be charged for tt; for this in the Cate 
1s according to Law of News. Pill. 44 [14 Jac, 575 Rep. be⸗ of Lewis v. 

tween + Lewis and Walter adjudged, between Dame + Arriſon and en Ii 
Cade. Paſch. 5 Jac. B. R. adjudged, | Jas Mo? 


| on v. Carr, 
where the Caſe was, That the Defendant had ſaid that A. had reported that he had the Uſe of her 
Body, and the Precedent thereof was ſhewn that it was 14 for the Plaintiff; whereupon the Court 
was ſatisfied in the principal Caſe, that the Report of the ech of another, who never us'd ſuch 
Words, is actionable.— enk. 316, pl. ). 8. C. —8. C. cited Roll Rep. 444, ——S. C. cited 3 
Bulſt. 22 5. as N and affirm'd in Error. 

+(Y. a) pl. 3 5. S. C. not exactly S. P. | 

+ See (D. a) pl. 4 S. C.— Infra, pl. 3. S. C. (Z. a) pl.. 8. C. 


2. Ik ſay to J. N. that J. S. faid to me, That the faid J. N. did 
ſach a ſcandalous Matter as Witchery ; as the Cale was, which Mat⸗ 
ter is ſufficient to maintain an Action, J. M. may have an Action | 
againſt me for the Words aforeſaid, with an Averment that he never 
ſpoke the Words, nor that J. S. ever ſpoke the Words of him; for this 


is conformable with the Law for telling of falſe Mews. Paſch. 15 

Jac. B. R. between Lock and Lock, adjudg'd, by Admittance ; but | 
this Matter was not moved. | | 2 „ 

3, But if a Man ſays that J. S. ſaid, That J. D. ſaid a certain Cro J. 162. 

ſcandalous Thing that will bear an Action of itſelf, tho this be falſe pl. 17. Paſch. 
pet if J. S. ſald that J. O. ſald the Words, no Action lies againſt . Ag © 
him; for he has named his Author, ſcilicet, J. S. and therefore he S. 5. does 
muſt * Action againſt J. S. if he will have Remedy. Paſch. not appear. 
* 15 Jac. B. R. in Dame Morriſon and Cade's Caſe, per Tanfielud. JS. 704 


| mme tbat . N. 
ftole a Horſe, but I do not believe bim. This, with an Averment that J. S. did not ſay any ſuch Thing, 


will bear an Action. Cited Mar. 8. in pl. 18. by Jones J. as a Caſe which he ſaid he remember'd. 


4. If a Man ſays, A Woman told me that ſhe heard one fay, that Goldsb. 139. 
Meggs his Wife had poiſon'd Griffin her firſt Husband in a Meſs of Pl 43. Hill. 


Milk, Meggs and his Wife may have an Action for this againſt him; 3 0 % 


for other wile a Man might ratle a Scandal of his own Head without zug for 
any Puniſhment, Mich. 37, 38 Eliz. B. N. between Meggs and the Plain- 
Griffin, adjubdg d. Ms 408. pl. 


552. S. C The Plaintiff averr'd that the Woman never told the Defendant ſo; but the Court held that 
neither the Words nor the Averment were ſufficient, But the Reporter ſays Quære. Cro. E. 400. 
pl. . S. C. The Plaintiff averr'd that no body faid ſo. Adjudg'd for the Plaintiff; for it is a great Defa- 
mation, and a Cauſe of drawing her Name and Life into Examination. S. C. cited Arg. Cro. E. 645. 
in Pl 51. as adjudg'd actionable. : 

f J. publiſhes that he heard J. N. ſay that J. G. cas a Traytor or Thief, and an Action is brought 
againſt J. 8. for theſe Words, and the Truth be ſuch, he may juſtify. But if J. S. publiſhes generally, 
without a certain Author, that J. G. was a Traytor or Thief, Action lies againſt J. S. becauſe he has not 

ven the Party aggrieved any Cauſe of Action againſt any beſides himſelf who publiſh'd the Words, 
tho in Truth he might hear them; or otherwiſe an innocent Perſon might be greatly ſlander'd; for 
mould it be lawful for a Man of Credit to report generally Words ſpoke by one of no Credit, as that 
© heard ſuch ſcandalous Words, without mentioning his Author, this would give greater Probability 
of the Truth of the Words, in reſpect of the Credit of the Reporter, than if the Author had been 
8 12 Rep. 134. reſoly'd Mich. 10 Jac. in the Star-Chamber, in the Earl of Northampton's 
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Aſſiſes tor ſtealing a Dozen of Hogs, and had he not made good Friends 
1. ir had gone hard with him, an Action lies for theſe Words, with an 


the Plain- Stealing of any Dogs ; for this is a great Slander, the Arraignment 
Cro. C. 268. 


ey v. Stan- ley and Stanton, udjudg d, this Patter being moved in Arreſt of Judg⸗ 


ys 15 48 ment. But in this Caſe Juſtice Croke cited a Cale to have been 


Cale it is 
alleg'd that 


and malitiouſly ſpoke theſe Words, adding (If he had not made good Friends, it would have gone hard 
with him,) which ſhews that he conceived he was guilty of ſuch Offence, 
. + Cro. C. 26S. in the Caſe of Halley v. Stanton, cites S. C. as adjudg'd 
v. Charrington. 
the Words had been He was arraien'd for ſtealing 2 Bullocks, yet the Words had not been actionable 
for one may be arraign'd for Felony, and yet be no Felon. : 


See(P.a. 9) 
8. C. 


J heard 4 
Bird ſing that Read was one that was at Burrel's Robbery, and that 4 of them. went to his 
you have com 
mitted Felony, 
or I dream d 8 5 | 
fo Les. an. Caſe of Meggs v. Griffin; bur the 3 doubted thereof; for Words 
ays uch 
Words have 


judg'd ac- 


5. Ik one Man ſays of another, He was arraign'd at Warwick. 


Avermeat that he never ſtole any Dogs, nor was ever arraign'd tor the 


implies an Indictment, and the making of Friends implies that he 
was greatly ſuſpected at lea. Mich. 8 Car. B. N. between Haz. 


adjudg d, j2aſch. 34 Eltz. between f Bailie and Calenton, that no gc, 
tion lies for theſe Words, Thou was arraign'd for 2 Bullocks, but did 
not ſay that he was arratgn'd for the Stealing of them ; and it wag 
not 4 0 that he was not arraign'd, or that he did not ſteal any 


1 


Paſch. 34 Eliz. C. B. Bayl 
Cro. E. 279. pl. 6. Bayly v. Churington, S. C. adjudg'd not actionable; and if 


\ 


6. Tf one ſays of another, He was taken for ſtealing of. 2 Horſes, 
and I have ſuſpected him this 4 Years, no Action lies for theſe Words, 
tho? he fays that he never was ſulpected of any Felony; tor a true 
Man map be taken kor the ſtealing of Horſes. Jaſch. 10 Car. B. B. 
between Curſon and Wood, adjudg'd no Action lay after a Verdict for 
the Plaintiff. But Quezre, it he had averr'd that he was never 
taken for the ſtealing of Horſes. WT 

7. Words ſpoken ot a Juſtice of Peace were, I heard it ſpoken that Mr. 


Houſe the next Morning; the Plaintiff averr'd that the Defendant never 
heard any ſuch Words &c. In arguing for the Plaintiff was cited the 


of Slander ought not to be taken by Implication, and will'd the Parties 
to agree; and the Plaintiff took 151. for all. And Judgment was en- 
8 by Conſent. .Cro. E. 644. pl. 51. Mich. 40 & 41. Eliz. B. R. Read's 

8 „ 85 

8. The Defendant ſaid, that as he was carrying one W. to Gaol for Fe. 
lony, he met one on the Road, who ſaid to him, Nhat? are you carrying V. 
to Gaol © I ſhall fellow you ſhortly, and bring with me H. C. (the Plaintiff) 
for ſtealing a Mare. All the Court, beſides Mallet, held the Words ac- 
tionable. Bur 3 Juſtices held the Declaration ill for want of an Aver- 
ment, Ubi revera, no one met him on the Road and ſaid ſo to him; for 
this had been traverſable, and the Defendant might have pleaded to it, 
that another did ſay ſo to him, and fo put the Plaintiff ro bring his Ac- 
tion againſt ſuch other; But Twiſden held that the Declaration being 
falſo & Malitioſe, and ſo found, is a Proof that none ſaid ſo to him, But 
it was ruled, Quod querens nil capiat per Billam. Lev. 82. Mich. 14 
Car. 2. B. R. Crawford v. Middleton. | 
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(Y.a) For what Words it lies, in reſpe& of Un= 
certainty. 


1. T A. ſays of B. I have found out B. I have found Records which XA? 
he hath forg'd, and he ſhall dearly pay for it; I have catch'd the Fol. 65. 


Forgerer, an Action lies tor thele Wordg, tho it does not appear c (5 d 
ether he intends Records of a Copyhold Manor, or what other p. 3 S. C. 

Record; for it ſhall be intended to be a true Record of a Court of 7 bare 

Record, and if it be a true Record, the Forgery of which is not 1% « alſ⸗ 


within the Statute of 5 Eltz. or x Hen. 5. yet it is a great Slander, 4 "4 


ich. I3 Car, B. R. between Gar butt and Bell. adjudg'd er Cur. make on ane 
145 being moved in Arreſt of Judgment. Sa five hers. 


| ; ou dare not 

ſhew your Head, and you have ſought my Death. And. 121. in pl. 168. cites it as adjudg'd Gr the Plain 
tiff, Trin. 25 Eliz. Rot. 477, Adams v. Chriſtian. 4 Le. 54. pl. 139. Mich. 27 Eliz. B. R. Chri- 
ſtian v. * S. C. but there are only the laſt Words, viz. He did conſpire my Death. Adjudg'd for 
the Plaintiff, | | | 


2. Ik a Man ſays, There can be no Writ againſt me; we have ſought Thou haſt 
for the Writ, but can find none; but if there be any it is forg'd by the cauſed the 
Under-Sheriff Mr. Ed. Hole, as he hath forg'd 2 Writs; in this Caſe mh 2 
Ed. Hole ſhall have an Action upon the Cale for theſe Words, with % 125 
out an Averment that he was Under-Sheriff at the Time, becauſe he V., It 
is charg d with the Forgery of a Writ ; for tho the Forgery of a Writ was urged 
be not within the 5 Eltz. nor x Hen. 5. yet this is a great Slander c meh 
and Defamation. Palch. 16 Jac. B. R. between Hole and x e 


E ' , . Writs were 
adjudg'd, this Matter being moved in Arreſt of Judgment. forged by 
„ ; Strangers 

without the Privity of the Plaintiff, and that the Plaintiff, not knowing them to be forg'd, vrocur's the 
Arreſt. But the Opinion of the Court was that the Words were actionable; for the Word (cauſed) 
extends as well to the Forgery as to the Arreſt, and ſo amounts to the Slander of Forgery. 4 Le. 181. 
pl 279. Mich. 26 Eliz. C. B. Hungerford v. Watts 

hou ha ſt uſed Juggling with me, but thy Juggling ſball not ſerve thy Turn, and haſt forg d a Writ o 
Dare Impedit. The Court held the firft Words not actionable, but "har the laſt cat d oe Sh 
for the Plaintiff. Cro. E. 178. pl. S. Paſch. 32 Eliz. B. R. Sale v. Marſh. 


3. Ik one Man ſays to another, Thou haſt forg'd an Obligation, Cro. E 60. 


and I will prove it, tho he does not ſhew between what Perſons this * + * 

was, nor that the Obligation was ſeal'd and dellver d, pet an Action coriselx. 

lies for theſe Words; for it cannot be intended but that it was ſeal d Thou hat 

and deliver'd, for otherwiſe it could not be an Obligation, but a 0 - 

j only. Paſch. 40 Eltz. B. R. between Wade and Buſſard, Dee was 
W.. | | 


| tionable; 
Twiſden J. Sid. 16. in pl. 9. as 4 Car. Delahey's Caſe. 


| cited by 
r Cur. as to forging a Deed or Re- 


1 8. . 
TE leaſe &c.. but as to forging a Writing, it is not actionable. Keb. 273. pl. 60. Paſch. 14 Car. 2. B. R. 


in Caſe of Motley v. Slany, where the Words were, He has forg' d a Bond, and that is not the firſt þ 
Hundred, adjudg'd for the Plaintiff 1 OY, ; ES.” 
It was agreed clearly between Thorn and C. that where an Obligation is made, and the Obligor and the 
Obligee conferr*d about it, and the Obligor ſaid to the Obligee that he had forg'd it, this is actionable; for 
here it refers to a Certainty; but if he had ſaid to the other thus, He was a Forger, and had forg'd 
falſe Writings, no Action will lie; for the Words are too general in that Caſe. Win. 76. Paſch. 22 
J 3 hs orne's Caſe. | p 2 
Thou haſt made a forg'd Bond, and Iwill prove it; adjudg'd for the Plaintiff. Cro. E. I. 8. Paſch, 
39 Eliz B. R. Aude ” Maſon. | 7 — | L ; 


4. If one ſays to another, He hath 4 * the Queen's Evidence, and Thov auert 


would not be in his Coat for oo + no Action lies for thele — 7 


? adjudg'd ac- 
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Seba, for the Generality of them. Mich. 40, 41 Eltz. B. R. between 


and didſt Wright and Gayner, Dlibitatur. 


coxen her of 


her Gcods, and procur'd certain falfe Witneſſes to be forg d. It was objected, that as to Cozening it had 
been lately adjudg'd not agtionable; and that as to the Witneſſes it appears not what their Teſtimon 


concerns, nor that the Forgery of it is to any Purpoſe. Judgment was ftay'd. Cro. E 99. pl. 2. Tril. 
30 Eliz. B. K. Enghurlt v. Browne. | 


; n 5, 1M exhibits an Inkormation in the Exchequer agatnit two 
a 4 Pen tor the cutting of Wood, and after one of the Barons gives tg 
ordingly. him Licence by Writing to compound with them, whereuponC, ſays 
* The Ori- Of B. The Licences Which“ [A.] had in the Exchequer were counter. 
pinal is (J) feited, and B. did torge them, an Action lies for B. for theſe Words 
on * [I upon ſuch Declaration, tho he ſpoke of the Licences indefinitely 
and chat it ald tho no Licence can be given by the 18 Eltz. before the Anſwer of 
Hould be the Dekendant, which is not alleg d; kor to ſay that he forg d [ich 


(A) Licences before Anſwer, is a great Slander, ich, 11 Jac, B. B. 


fun a between Gregory and Wilks, adjudg d. 


counterfeited a Certificate to a Commiſſion out of the Exchequer, and hath forg'd and counterfeited B's and ge, 
the Gommiſſioners, Hands, and had put their Hands to it, by reaſon whereof he got a Verdict in the Excheaus 
<vhereas otherwiſe he muſt needs have had the Foil It was objected, that it was not ſhewn what Co 
ſion it was, nor in what Suit, ſo as the Defendant might give Anſwer to it; but Jud 
for the Plaintiff, -Cro, E. 72. pl. 27. Mich. 29 & 30 Eliz. B. R. Topliffe v. Wilſon. 


quer, 
mmiſ. 
gment was given 


2 Bulſt. 132. 6. In d Suit between A. and B. in Chancery, if A. ſhews a Deed 
S.C. ad- indented, whereby he claims certain Lands, and after B. ſays tog. 
ar. That Deed is a forg'd Deed, and you made it under a Hedge. A. ſhall 
coreiws'”- have Action for theſe Words, tho' he might make the Indenture, and 
another write and ſeal it, and fo forge it; for it he made the Oerd 
that was forg'd, he forg'd it. Mich. 11 Jac. B. N. between Sir 
Geo. Reynell and Sackfield, ADJuUDg'D., 2a 
See(S.a)pl. 7. If one Man fays of another, Mr. Carr hath put a Preſentment 
28. S. C. into the Jury's Verdict againſt me of 3s. 4d. for ſuing of P. W. [out] 
of the Court, contrary to a Pain, without the Conſent of the Jury, nb 
Action lies for theſe Words, the ſatd Carr not being any Officer of 
7; of the Court, tho this was a Oeceit in him ſo to do; for every De- 
ceit will not * maintain an Action. Mich. 4 Jac. B. R. between 
| Carr and Read, àdjudged. 
Roll Rep. 8. If one Man ſays to another, Thou haſt made forg'd Writings, 
88 1 and thou ſhouldſt have loft thy Ears for it, no Action lies for theſe 
Court being Words, becauſe it is altogether uncertain what Writings he intends 
divided, ad- by the firſt Words; tor perhaps he intends ſome Writings, the 
| orgery whereof will not deſerve the Loſs of his Ears, and then 


jornatur 3 
and the Re- the laſt Words will not explain his Intention, inalmuch as it may 


rter adds 


A Nota, that be that this was but an iti Concluſion upon the Premiſſes. Mich. 


the Court 14 Jac. B. B. between Aier and Froſt. 
ſeem'd to "I | | 
incline that if the Plaintiff had been an Attorney, the Words would be actionable, becauſe they ſhould 
be taken according to his Profeſſion ; but in this Caſe he alleg'd that he was Steward of Courts of divers 
Lords, which Crooke thought ſufficient to make the Words actionable; but the Reſidue of the Court 
took no Regard; & adjornatur. Bulſt. 265. Froſt v. Ayer, S. C. The Court divided 2 againſt 
2; & adjornatur, and after was ended by Agreement. | 
Thou haſt forg'd a Writing, not actionable, becauſe the Words are uncertain ; per Gawdy, 
which Wray conceſſit; but if the Declaration had been more certain, as Innuendo ſuch a Deed, 
it had been well enough. 3 Le. 231. pl. 313. Anon.-——5S. P. by Twiſden J. Sid. 16, in 
L 9. | | * 
* Po ham and Gawdy held that Action lies for ſaying, Thou art a Forger of Writings ; for the Word 
ſhall be intended of ſuch Writings whereof Forgery may be. But Fenner e contra; for it may be of 
a Church-Book &c. and Forgery ſhall not be intended, unleſs preciſely alleg'd ; and Clench abſente, 
adjornatur. Cro. E. 554. Paſch. 39 Eliz, B. R. Goodale v. Caſtle. | | 4 
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F Thou haſt made falſe IJ 7 ritings, thereby to get my Land from me. It was — that falſe Writings 
may be Miniments without Seals, for which one is not puniſhable as a orgerer ; and Gawdy and 
Clench were of that Opinion; but Fenner e contra, becauſe he cannot get Land by them, unleſs 
they be forged Writiugs. Et adjornatur. Cro. E. 853. pl. 11. Mich. 43 & 44 Eliz. B. R. Perkinſon 
Bowman. a 3 a be | 

l The making forged Writings is not puniſhable, but the Publication of them; per Haughton J. 
- Bulſt. 266. 
3 


9. Ik a Man ſays to J. S. Thou didſt forge an Acquittance, and I The! haſt 
will prove it, an Action lies for thele Words; for it is not material forg d falſe 
for what Thing the Acquittance was made for ſuch Forgery is 37772. 
within the Statute. Mich. 13 Car. B. K. between Oxge and Spark a falſe and 
Per Curiam adzudged in a Yrit of Error, and the firſt Judgment 7 A. 
affirmed accordingly. Intratur Trin. 13 Car, Rot. 722. wittance. 


: he Plain- 
if declared that he was a common Carrier. But Judgment was ſtay'd. Sid. 155. pl. 6. Mich. 1 5 Car. 


2. B. R. Monday v. Mills. Thou haſt forged an Acquittance. Twiſden J. held that Action lay 
tho? not ſaid whoſe ; but this was denied by the other Juſtices, unleſs he had ſaid an Acquittance of . 
N's. Sid. 451. pl. 16. Paſch. 22 Car. 2. B. R. Anon. 

You have falſely forged your Father's Hand, and thereby falſely have procured your Father's Tenants to pay 
their Rents to you [which are] due to your Siſter. It was objected that ring he counterfeited his 2 
ther's Hand to a Letter, which is not puniſhable. And Judgment for the Defendant. Cro E. 166. pl. 
1. Hill. 32 Eliz. B. R. Venard v. Wooton Yelv. 146. S. C. cited by Crooke J. as adjudged not 
actionable, becauſe it relates only to a private Matter, and is rather an Aſperſion than a Slander, — — 
8. C. cited 3 Bulſt. 265. by the Name of Vender's Caſe. | | 


10. If a Man ſays to J. S. Thou haſt cauſed a Deed to be forged, 9% 32 7 
and a dead Man's Hand to be put to it, and cheated and cozened my forged a Deed 
Husband of his Land, an Action lies for theſe Words, tho he exprel „ che, 7. 
ſes not what Manner of Deed it was, (cilicet, whether it was ſuch 4 * 1 
a Deed the Forgery whereof is within the Statute of Forgery ; for judg'd ac- 
forgery is an Dftence at the Common Law, tho' not within the rionavle. Sia. 


D. K. between 70 and Puſy and his Mile adjudged, this being di E. 


„„TT—T—TbTfTCTCTT—TT—T—T—T—T—T—T—T—T—T—T—T—X—T—X—̃ ͤ——.——— — — — 


moved in Arreſt of Judgment. Intratur Hill, 14 Car. Rot. 902. Cagabiily v. 0 

| . i Brit. | | 
Adjudg'd that Action lies for the firſt Words, tho' it be not ſpecially alleged what Manner of Deed was | in 
forg'd. Ow. 47. Trin. 30 Eliz. Moſſe v. Read. Same Words, with this Addition, viz. And be | |; 
gave A. B. 40 . for ingroſſing of it. Reſolved the Words are actionable, and ſo a Judgment in C. B. | itt 


was affirm'd in Error. Raym. 4. Hill. 12 Car. 2. B. R. Reynolds v. Burton, 1 

B. {aid that A. procured the Deed (a Deed produced at a Trial at the Aſſiſes) to be forged. Crooke T. 1 
held the Words actionable, becauſe the Statute puniſhes Forgery and the Procurers of it; and the "oil 
Word (falſely) ſhall be implied. But if it had been ſaid the Deed given in Evidence was forged, that yas | 1 
not actionable. Het. 31. Mich. 3 Car. C. B. Andrews v. Bird. | q if 


x If A. ſays, This is B. his Writing, and he hath forged this War- Hob. 2. pl. th 
rant, Innuendo cc. B. ſhall not have any Action for thele Mords, be- A lg 1 
cauſe the Word Warrant is of an uncertain Senſe, and the Innuen⸗ and Hobart Fl 
do ſhall not aid it. Mob. 3. between Zhomas and Axwerth, ſaid that this 10 

| | was and 1 1 
his Opinion, but that the Cauſe was not adjudged; but that it was cited by Nichols and Winch J. 
afterwards, as 1 according to his Opinion, which (he ſays) ſhews their Opinions cbncurri 
with his. —— Brownl. 4. S. C. but is only an Account of the Words. S. C. cited Sid. 36. in pl. 9. 
as not actionable; Per Twiſden J. but he faid that to ſay, Thou haſt forged a Warrant in ſuch à one's 
uit, was adjudg'd actionable 9 Car. A Sheriff having made a Warrant on a Writ to arreſt another, 
the Defendant aid, This is a counterfeit Warrant made 2 Stone (a Lawyer of whom they were diſ- 

| courſing) is actionable; for the Law takes Notice of t is Word Counterfeit. As the Statute of 39 E. 

3. 17. Ha Soldier counterfeits the Warrant of his Captain, it is Felony, 2 Roll Rep. 266. Mich. 20 . 
Jac. B. R. Stone's Caſe.—Cro. J. 648. pl. 17. S. C the Words (Counterfeit Warrant made by him) 
are to be intended to be counterfeited by him. Adjudged for the Plaintiff, Stone v. Smalcombe. 
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12, Where Circumſtances ſhew an apparent Intention of doubtful 
Words in themſelves, that they are ſlanderous, the Action lies for them. 
Py Reports, 14 Jac. Boote v. Molyn. ed 


13. As 
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Roll Rep. 13. As ff a Man ſays of a Woman, Thar the did lie with a Weng, 


N. 25 of Colcheſter in a Ditch, and the Weaver's Breeches were down, and 
Ms” Log they were at it, alt Action lies; for tho ſhe might lie with him in a 


of Marriage Ditch without any arm, yet the laſt Words ſhew that he inten 
ec that he had carnal Rnomlene of her. My Reports, 14 Jac, 9 


N | 
Words. And £24 AHAolyn. Adjudged. 


adjudged Per tot. Cur. for the Plaintiff. 


S. P. by 14. If a Man ſays of a Woman That ſhe is a lewd or comm 
Crooke J. Woke of her Body, and has the Pox, an Action lies; for the lag 


Roll Rep.  UPOLDS ſhew that he intended the French Fox. My Reports, 14 


of Roote v. Jdc. er Croke: 
Molling. | £ 

Thou art burnt, and haſt the Pox. This ſhall be intended the French Pox, which uſually cometh of 
Burning. Cro. E. 2. pl. 3. Hill. 24 Eliz. B. R. Box's Caſe. 

Thou art a Whore, and a baſe burnt- Arſe Whore, is aCtionable ; and ſo a Judgment was affirm'd. 2 Sid. 
5. Mich. 16; 5. Commings's Caſe. But Glin doubted if the Words, 7 hou ark a burnt Whore, be ac. 
tionable or not. Ibid. Thou art a Whore, and a pochy- ars d W hore, actionable; and ſo a Judgment in 
C. B. affirm'd. Sid. 50. pl. 14. Mich. 13 Car. 2. B. R. Marſhall v. Chickhall. 8. C. cited Cart 
55. as adjudged 12 Car. 2.— Maskalt v. Chirkall, S. C. Keb. 128. pl. 47. Mich. 13 Car. 2. B. R. Judg- 
ment in C. B. affirm'd in Error. 


% 
5 


Roll Rep. 4 So if he ſays, That ſuch a one is eaten out with the Pox, an Ac: 
420. in Caſe tiqn lies, Mp Reports, 14 Jac. B. Per Dod. 


of Roote v. 

Molling. | 72 5 

Cro. J. 430. 16. So if one ſay of another, Mrs. Milner is a Whore, and hath the 
pl. 9. Mil- Pox, and had Holes in her Face that ſhe might turn her Finger in them; 
ers Cafe J. King (who was a common Surgeon) gave ber a Dier-drink ; I 


5 — 4g wiſh you to take Heed how you drink in a Cup with her. Action lies; 


held the for all the Mords being joined together, it plainly appears that he tn 
Words a- tents the Great or, inalmuch as he ſays that the is a Whore, 
2 which is the Caule thereof; and ſays that ſhe had taken a Diet drink 
145. Arg. Of a Surgeon, which is the Remedy, and that ſhe had Poles in her 
cites 15 Jac. Face; and adviſed others not to drink with her, which is the Effect 
Palmer v. thereof, Trin. 15 Jac. B. R. between Miner and his Wife v. Reeve 


Read S. P. ; 

accordingly, adjudged. 

and ſeems to | | 5 3 EE | : 

be S. C. Godb. 340. in pl. 434. Arg. cites it as adjudg d accordingly 17 Jac. B. R. in the Caſe of 
Palmer v. Read. Palm. 65. Arg. cites S. C. accordingly by the Name of Read v. Palmer, otherwiſe 


if he had only, She had the Pox. 


| 17, Ik a Man ſays to another, Thou art a Rogue, and a pocky 
SAL” Rogue, and the Pox haunts thee twice a Year, Action lies ; for hereby 
Fol. 67. it is apparent * that he intends the Great Pox, becanſe they ule to 
nl trouble thoſe that have them twice per Annum, ſcilicet, in Springand 
Autumn. Paſch. 8 Jac. B. Pre&»g/0,'s Cale, Adjudged. 
„8. C cited 18, So if one Man ſays to another, Thou waſt laid of the Pox, AC- 
by Fenner tion upon the Caſe lies; for this is a proper Phrale for the Curing 
to have beed of the Hreat Pox. Paſch. 8 Jac. B. Prekingion's Caſe, agreed Per 
«judged  Curiam; and there it was ſaid that it had been ſo adjudged Palth, 
for that it 40 EM: B. R. between Dawes and Taylor adjudged in Point. 43 
cannot be Eliz. B. R. f Backfer's Cale adjudged in Point. Pill. 41 Eltz. 
intended but B. R. agreed in Davie 8 Cale. 


of the 

French Pox. —— ; 
Cro. E. 214. pl. 7. Hill. 33 Eliz. B. R in Caſe of Auſtin v. White, where the Action was brou ht for 
| theſe Words, Thou cbas laid of the French Pox. And adjudged actionable. 8. P. Per Cur, Cro. J. 
144. Hill. 4 Jac. B. R. in pl. 3. Arg. | 
+ See (U. a) pl. 15. and the Notes there. 


19. Tf 


—_— 


159. I one ſays of another, Thou art infected of the Pox, and * ang ng 


Wite was laid ol them, Action upon the Cale lies; for it appears that 289. pl. 8. 
he intends the Oreat Por. This was cited by S. Crooke. Palch. 1 & 
15 Jac, to have been one Jever g Cale, Adjudged. 8. R. S. C. 


but th 
the Words are, Thy Houſe is infected with the Pox, and this Cc. And adjudged accordingly ; and if it 


were the Small Pox, yet they are actionable, they being ſpoke of an Inn-keeper; for Gueſts would not 
reſort thither. 


20. If a Man ſays to a Woman, Thou art a pocky Whore, and the Thou art 
Pox have eaten the Bottom ot thy Belly, that thy Guts are ready to fall 4 Py _ 
our, Action lies ; for the following Words ſhew that he intended the % £* 
Great Pox. Mich. 7 Jac. B. between Miles and Bland adjudged thy pocky 
Per Curiam. | | Wife, her 

6 8 Naſe is eaten 
with the Pox. The Words purport that he hath the French Diſeaſe, by ſaying that his Wife's Noſe 
was eaten with the Pox. And adjudged for the Plaintiff, Cro. E. 878. pl. 7. Paſch. 41 Eliz. B. R. 
Brooke v. Wiſe. ——S. C. cited 2 Brownl. 276. Mich. 7 Jac. by Doderidge Serjeant, as adjudged ac- 
44 Wil P. cited accordingly, by Doderidge the King's Serjeant. 2 Brownl. 272. Mich. 7 

AC. C. D. . 
/ Thou art an arrant Whore, and an old worm- eaten Fade, and one of thy Sides hath been eaten with the 
Pox. Held actionable. Cro. E. 857. pl. 24. Mich. 43 & 44 Eliz. C. B. Garford v. Clark. 

Thou art a pocky W hore, and carrieſt the Pox along with you. Per Holt Ch. J. to ſay a Woman is a pocky 

Whore mult be that ſhe is Pocky, quatenus ſhe is a Whore ; and the other Words make it ſtronger. 
udgment for the Plaintiff. 12 Mod. 633. Hill. 13 W. 3. Clifton v. Wells. —Ld Raym. Rep. 710. 
C. with an Innuendo (the French Pox) And Judgment for the Plaintiff per tot. Cur. 


21. But if one ſays of another, Hang him, hang him, he is full of * 4 Rep.17. 
the Pox ; I marvel you will eat or drink with him, no Action lies, be: 5 = "ro 
cauſe it is uncertain what Por he intends. Co. 4. 17. * James and Elin B R. 
Rutkch. Trin. 41 Eliz. B. B. Bonner Cale adjudged. "Fo has 

: | theſe further 
Words, viz. Iwill prove that be is full of the Pox (innuendo the French Pox.) And the Court held that 
this Innuendo does not do his proper Office; for it endeavours to extend the general Words (the Pox) to 
the French Pox, and by imagining an Intent which is not apparent by any precedent Words to which 
the Innuendo ſhould refer; and the Words themſelves ſhould be taken in mitiori ſenſu.—— Mo. 573. 


pl. 786. S. C. adjudg'd not actionable, becauſe it may be intended the Small Pox ; and it is not ſpoke of 
a Perſon certain, with Intent to defame him, but for Advice to his Friend. 


22. Ik one Man ſays of another, He is rotten with the Pox, an At- 45 * 648. 
tion upon the Cale lies; for this muſt be intended the Great Por, {4.4 © 
becaule Rottenneſs comes from them only. Will. 41 Eltz. B. R. actionable 
between Davies and Taylor. | Fer Fenner 

being in Court —— See (U. a) pl. 15. and the AF." 5 


23. Tf a Pan fays to another, [a Woman] Thou art a pocky 7 ar 
Whore, go to John Hawkins the Leech for the Pox, no Action lies fr“ Hack- 


theſe Words. Mich. 17 Jac. B. R. between and Farin, Net „z th art 
Curiam, in Arreſt of Judgment, the Poſtea ſtald. bed = 


focky Whore, 


and I will prove thee a pocky HW hore. Adjudged for the Defendant; for the Words cannot be intended 


of the French Pox, it not being ſhewn by wy the Circumſtances, as to ſay ſhe was laid of them &c. 
Cro. J. 875 pl. 26. Mich. 16 Jac. B. R. Califord v. Knight ——Godb. 258. pl. 393. Culliford's 
Caſe, S. C. And Judgment was ſtay d. N 5 


24. If one ſays to another, Thou att a 1 Fellow, and hadſt the Away „n. 
French Pox, no Action lies; for perhaps he had the Pox, but is now - better, 


cured thereof, and no body will now avoid his Company for that. "7," 
Palch. 6 Tac, B. between 225 and Smith, udjudgꝰ'd. — , e. eie 


4 16 | | was argued 
at theſe Words do not ſhew any Intention that ay Tone of the French Pox, which ought to appear 


by 


T 
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nt gi 

in Briſtol was reverſed. Co. J. 499. pl. 7. Mich. 16 Jac. B. R. Hunt 2 _ 
« Thou art a W have, and baſt bad the French Pox. Per Glin, thoſe ords are actionable. 2 Sid 

Mich. 1657. —8. P. without the Word (French) cited per Cur. as actionable becauſe when (W hg: ) 

is accoupled with (Pox) it is apparent that he intended the French Pox. Sid. 50. pl. 14. 


* 
- 
. . 


Sy. 283. El. 25. If one Man ſays to another, Thou art a Baſtard-getting Rogue 
=_ * c and hadſt a Baſtard at Oxford, and a pockey Rogue; and for augit | 
l yrs. Ja do know, thou haſt filled my Bed full of the French Pox, and no ſuch 
cordivaly, pocky Rogue thall He in my Bed, Action lies ; for all being laid tog 
Niſi. ther, it appears that he intended the French Por. Trin. 1650. be: 
tween Biege and E//ior, ddudged, this being moved in Arreſt of Judg. 
ment. Intratur Hill, 16 0. Rox. 613. = | 55 
Mo. 428. pl. 26. If a Man ſays, M. hath ſtolen Sheep, and Reynold Nichols, by 
597.8. C. Compact and Agreement, hath taken a Meadow to help him to cloak 
pecan rf * and eſcape from the Felony, R. Nichols ſhall have Action for theſe 
Words, tho he does not lay that he had Motice of the Felony, dcr 
the taking the Meadow to cloak the Felony, implies as much. ji, 
| 38 Eliz. B. R. between Nichols and Badger, adjudged. 
Cro. E. 486. 2%. Ia Man lays, J. S. was robb'd by Perſons unknown, and he 
pl. 3. Hall hath received again 3 Pieces of his Cloth of the Thief, and beareth with 
cy agg the Thief, and if J receive any Hurt I will charge him with it, ng Ic: 
ing d for tion lies for J. O. for thele Words ; for a Man may receive his 
the Defen- Goods taken from him by a Thief without being in any Danger ; 95 
con.» lf a Man makes freſh Purſuit atter a Thief; and for aying that a 
Pan bears with a Thief, no Action ies. Mich. 38 + 39 Eltz. be- 
* Fol. 68. tween Haw and Hemneſley, Trin. 39 Eltz. B. N. adhudged. | 


cg 31. 3 Hall's Caſe 8. C adjudg/ not aftionable—Nop. 57. 8. % 


28. If one Man ſays to another, J. S. did rob me of a Cloak and : 
Groat, and J. D. was there preſent, and did carry home my Cloak, and 
did compound the Robbery, no Action lies for J. D. for theſe Yords, 
for the Un certainty. Mich, 4: & 42 Eltz. B. R. between Marſb aud 
Dikes, u bitatur. | 5 

29. Jf one ſaps to another, Thou art a Knave, thou haſt received 


| Cyo. E. 888. ſtolen Goods, and thou didft know them to be ſtolen, no Action lies for 


pl. g Daves theſe YBotDS ; for he is not acceſſory by ſuch Receit without an aid 
S C. not ac- ing and comforting of the Felon, Trin. 44 Eliz. B. between Dawes 
tionable ; for and Boughton, ADJUDQeD, . = 


perhaps he 


he received them as Bailiff, or Lord of a Manor, who had Waifs and Felons Goods. —Yelv. 4. 
e Caſe. S. C. but the Words there are, Thou haſt bought &c. And adjudg'd againſt the 
Tlaintitt. a 

His Boy hath cut my Purſe, and he knowing it hath received it. Adjudg'd actionable. Cro. E. 877. pl. 4. 
Paſch. 44 Eliz. B. R. Cox v. Humphries.-—Cro. E. 889. pl. 4. Trin. 44 Eliz: B. R. this Caſe was moved 
again, when the Words were alleged to be, viz. Thy Boy batb cut my Purſe, and thou haſt received it, 
knowing it, and baſt the Rings and Money that cuere there in thy Hands, therefore I charge thee with Felony. 
Adjudg d not a&tionable ; for it appears not that the Purfe was cut a" and then the Receiving 
of the Boy, and Things which were in the Purſe, is not Felony. ——S. C. cited Poph. 210. and fays 
that for x Words (Cutting my Purſe) no Action lies; for it is not Fclony vnleſp taken from the Per- 
Jon, and that to receive it is not Felony ; but it was reſolved that the laſt Words were actionable. 
Zan have bought a Roan ſtolen Horſe, knowing him to be ſtolen. Adjidg'd actionable. Godh 1 57. pl. 212. 
Mich. 6 Jac. BR Brigg's Caſe, | TS | 25 

She cauſed L's Servant to fteal and purloin 30 . . and received them, and ſold them, which was the (Caiſe 


| evby. bis Maſter broke, Upon a Verdict, Judgment was given in C. B. and affirm'd in Error; becauſe 


ſhe is charged with procuring Felony and receiving ſtolen Goods. All. 5 Mich. 22 Car. Hinacre * 


. Thou art a Knave, and a ſitting Knave, and baſt received ſtolen Goods. Winningron moved in Arreſt oi 
Jodgment, becauſe it is not averr'd that the Defendant knew them to be ſtolen Goods, and per Cur. it ws 
yd. And Twiſden ſaid, albeit they had averr'd he did know them to be ftolen, the Action would 


not lie. Adjornatur. 2 Keb. 338. pl. 4. Paſch. 20 Car. 2. B. R. Steventon v. Higgins. | 1 


Thus 
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bon haſt, received ſtolen Goods, and knew they were ſtolen, A. S. flole them, and thou waſt Rartner with 

ber. Per Cur. the firſt Words are not actionable; for they might admit of a juſtifiable Conſtruction, as 
if the Goods ere waived hut the laſt were held ſufficient ; for Pariner with ber, muſt intend Partner in 
the Pelony. Vent. 18. Paſch. 21 Car. 2. B. R. Anon. | | 


zo. Ik one ſays ta another, being a Feme-Covert, Hang thee, Bawd, Cro C. 329. 
thou art worle than a awd, and thou keepett a Houſe worſe than a 10 13. Pen. 
Bawdy-Houſe, and keepeſt a Whore in thy Houſe to cut my Throat, Gooday S C. 
Action lies for theſe Words; for it is a great Slander. Mich. 9 Car. it was agreed 
B. R. between Benſon and Goodach, adjudged, this being moved in that for fay- 
arreſt of Judgment where the Baron and Feme brought the Action, %%% 
and alleged that the Baron kept an Alehoule, being thereto legally 4, 4 Bau- 
licenſed by divers Juſtices ; but the Court had no*Regard thereto, % Hunſe, Ac- 
inaſmuch as the Baron and Feme cannot join in an Action for ſuch bon less 
Loſs, but the Baron only ought to have the Action. ut not for 


: : 4 | calling one 
Bawd, without ſaying any thing more. And for ſaying, He keeps a Houſe <vorſe than a Bauch- Hun no 
Action lies; for it is uncertain hat is meant thereby. Adjudg d for the Plaintiff. | 


31. Ik one ſays to another Thou art a cozening and Cony-catching See (U. a) 
Rogue, and haſt cozen'd me of zo l. no Action lies; for it may be pl 23. &c. 
that he juggled with him. Mich. 9 Jac, B. per Curiam. 

z2. Jf a Yan ſays of J. S. who 18 a Tradeſman, not having any 1 8.8, 
Difcourfe or his Trade, Thou art a cheating cozening Knave, and thou Ind ne 
haſt cozen'd my Husband of 500 I. no Action lies; for this ſhall not Notes there. 
be intended to be ſpoken of him in his Trade. Mich. 11 Car. B. R. 

between Neea/er and Symne/, adjudg'd in Arreſt of Judgment, after a 
Verdict for the Plaintiff, | 

33. Jf a Man ſays to J. S. Thou haſt forged a Privy-Seal and a Jo. 325 pl. 
Commithon, and why doſt thou not break up this Commiſſion and ſerve 4. S. C. ad- 
it? (innuendo che Commiſſion of the Plaintiff) An Action lies for theſe 0e 
Words upon ſuch a Declaration; for it ſhall be intended the Privy: r Cr 
Seal of the King per excellentiam, and not the Fabrick of the Seal præter 3art- 
only, but alſo the putting thereof to ſome Writing, and alſo a Com- /. 


million of the King, which was in ſome Batters relating to the => © 326. 


Naintiff, as the Words import in common Diſcourſe. Mich. 9 Car.! x} hb 
I R. between Ball and Baggarly, dubitatur, and the Poſtea ſtay'H od = Il 
in Arreſt of Judgment; but after Judgment was given kor the Plain⸗ Plaintiff, and 


| 1 Berkley a- 
tiff per Curiam. — S 
He bath forged the late Dyeen's N. djudg'd aRionab) d affirm'd in E * Res others. 
le bath forged the late Dyeen's I/rit ; adjudg'd actionable, and affirm'd in Error, . 146; Mich. 
6 Jac, B. R. Wilſhire's Caſe. Tr | 4 : | | el i Mic 


34. Tf a Man ſays maliciotiſly of J. D. He hath pick d my Pocket Gro. C. 323. 
of Silver and Gold, Et de ultertori malitta ſua (as the Declaration pl 11. 8. C. 
was) at another Day ſays of him, I had 1001. about me, and he Schade d ac- 


pick'd my Pocket of 40 1. and I will indict thee at the Seſſions, and — "24 
make thee hold up thy Hand at the Bar, and an Action lies tor the firſt gion; for he 


Words clearly, and allo for the ſecond Words, they being averr d to direaly 


have been ſpoken de ſua ylreriori malitia, and Lo explanatory on]y of erer bim 


* ” 


the firſf Words, Pie) 9 Car. B. N. between Pex/oz and Googach, why 172 
adjudged per Curiam, this being moved in Arreſt of Judgment, Of ing, and the 


mages being given intixe for all the Wards, being ſpoke at ſeneral Words bave 
as, | the one to 
| by, 228 the other. 

Dun and &. (the Plaintiff) made J. S. drunk, and picked his Pocket, ĩs acti onable. Keb. 691. pl. 6. Paſch. 
16 Car. 2. B. R. Gerrard v. Lyon. | | 1 — 

Yeu are a Pick-pocket, you picl d my Pocket and tcok away my Money, and I will juſtify it. Not actionable. 
2 Ley. 51. Paſch, 24 Car, 2. B. R. Watts v. Rymes. ——Vent. 213. S. C. accordingly ; for the W . 
| | | | might 
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might mean only Treſpaſs, and do not neceſſarily imply Felony.—3 Keb. 34. pl. 4. Watts v. Grimes 
S. C. rdivgly. _ ; ES 

To foy a Man bs a Pick-pocket, and has pes my Pocket, in mmon Accepration is actionable Pp. 
Holt Ch. J. 11 Mod. 256. Mich. 8 Ann. B. R. in Caſe of Stebb ng v. Warner. 
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—— 


SAL) 35. Tone ſald to another, 10 Jac. That de ſaid there is no Prince 
OW in England, an Action upon the Caſe lies; for the Words have nat 
N (&. b ſuch an Jntendment as ik he had ſaid, the Prince is not in England. 
pl. 2.8.C— butt that the ſipvoſed Jorinte which is in England is no Prince. 99» 
Cro. 4 * Keparts, 14 Jac. between Lewes and Walter, adjudged, 

es Ibid. 413. pl. 1. S. C. aud all the juſtices beſides Haughton held clearly that the Ac. 
tion lies; for it being alleged that he ſpoke them on purpoſe to draw his Life in Queſtion, it ſhall be 
taken in the worſt Senſe, he having pleaded Not guilty, and found Guilty; and if he had other Inter... 
tion he would have ſhewn it by way of Excuſe ;* and that not ſhewing when he ſpake them, is not mz. 
terial; for the Plainriff alleged that he never ſpake them, and that the other never reported them, and 
ſo cannot ſhew any Time of ſpeaking what never was ſpoke ; And adjudg'd for the Plaintiff. ———R 11 
Rep. 444. pl. 8. S. C per tot. Cur. the Words are actionable. 3 Bulſt. 225. S. C. adjudg'd for the 


Plaintiff. 


See (C b) 36. Oo an Action lies in this Caſe, Tho? there are ſeveral Princes 
pl. 2. 8. C. in England, as every Earl is a Prince, and fo is a Duke and Marquis; 


Ren Bp for when there is a Diſcourſe ſimply, it ſhall be intended the King's 


445. pl. 8. eldeſt Son per excelientiam. My Reports, 14 Jac. between Lewis 414 
S. C. and Walter, QDJUDged. 
8 per 1 N 

Doderidge, quod fuit conceſſum per Crooke and Mountague. 3 Bulſt. 225. S. C. and S. P. accord- 
ingly.—Cro. J. 406. 413. 8 C. but S. F. does not appear. TS 


* 


8 P. exatly 37, Ik one Man ſays to another, That he is a Rebel, na Action 


— 1 N upon the Cale lies for this; for it might be that a Proclamation of 


E. 878. pl. 6 Rebellion was granted againſt him out of the Chancery or Star- 
' Paſch. 44 Chamber. Mich. 40, 41 Eltz. B. R. * Emer/on's Caſe, per Curiam 
Eli B K. ddjudg d. Mich. 40, 41 Eltz. B. R. + Re/on's Caſe, per Curiam, 


Fountain v. | | 
Rogers. 8. C. cites Roll Rep. 427.——S. C. cited 3 Bulſt, 260.— * Cro. E. 621. pl. 12. Wells v. 
Hemmerſon 8. C. the Words were, Thou art a Rebel, and no true Subject. The whole Court held theſe 
Words not actionable; for he may be ſaid to be a Rebel —_ a Proclamation of Rebellion againſt him 
in an Sogn Court ; and * accordingly. S. C. cited Sid. 132. pl. 5. in Caſe of Glanvill v. 


Gully, Paſch. 15 Car. 2. B. R. where the Words were, Thea art a Rebel againſt the King, and held 
that Judgment be arreſted. | 0 


+ See pl. 38. S. C. 


Cro. E 638. 38. But if one Man ſays to another, Thou art a Rebel, and all that 
. keep thee Company, and thou art not the Queen's Friend, All 


S. C. Fenner Action upon the Cale lies for theſe Words; for he explains his Inten⸗ 


und Clench tion by the laſt Words. Mich. 40 K 4: Eltz. B. R. Redſton 8 Cale, 
eld the 


Words actionable. And tho' it was ſaid to have been adjudg'd 16 Eliz. C. B. in Caſe of Buſtard v. 
Petts, that for ſaying, Tbou art not the Queens Friend, no Action lay; yet they ſaid that being conjoined 


with the other Words, All that keep thee Company, they are thereby aggravated, and ſhew his Intent: 
But the other Juſtices being abſent, adjornatur. | | 


* 


864.8 39. If T. the Parſon ol the Pariſh of D. warns the Pariſhioners 
e6-*-©. to come to Church to give God Thanks for the Deliverance from 
Notes there. the Gunpowder Treaſon, and S. ſays to him that he will not come 
uy to Church; upon which T. fays to him, Thou art no true Subject to 
the King, no Action lies for theſe Words; for the Word (true) 15 
Uncertain, inaſmuch. as no Man is. ſo true as he ought to be. 

Mich. 5 Jac. B. between Smith and Turner, Per Cuxiàm. hs 
„ Palm. 410. , 4% If one ſays to another, Thou didſt keep Faulkener che Jeſuir in 


S. C. and thy Houſe, knowing him to be a Jeſuir, an Action lies for theſe 
the Plaintiff Word 


— — * 9 


r 


— 


- n | 
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ords, tho' it does not appear whether Faulkner was born within had fude- 
- Domtnions ot rye King, as the Statute 27 Eltz. limits, nor that wall — 
he recetved Hin akcer the caring of the Statute ; tor they ſhall be ſo 0. 68. el. 4- 
intended, the Wocos yaviag a violent preſumption of Slander, * C. 00. 
Palch. 1 Car. B. R. between Sr $:mon * Clarke and Loggin àd⸗ J — 
junged, this being moved in Arreſt ok Judgment; and Hill. 9 Jac, Lat. 1. S. C. 
B. K. Rot. 1439. between f Flint and Sch adjudged in Point, 44judg'd ac- 
where it was laid, that he received ſuch a one who was a Seminary Page g c 
Prieſt, knowing bim to be a Seminary Prieſt. Mich. 16 Jac, B. N. ys 14 : 
between Sir John Lenthall and Andrews ADJUDgeD, He did entertain Cafe was 
and often harbour in his Houſe one St. John, and others, knowing adjourn'd; 
them to be Romith Prieſts ; and Sit John Lenthal ſhall be indicted for * «1; ay 
it. And after the Defendant maliciouſly procured a Bill of Indict⸗ ve Re 
ment to be drawn and-ingroſs'd, and to be preferr'd to the Juſtices is action 
of Gaol-Oelivery, containing this Matter, and publiſhed that he able; for 
would prefer it to them, tho it was laid in the Declaration that the pal * be not 
Plaintiff was Yarthal of the Barthallea of the King's Bench, and tage a Je. 
thereby might have the Tuſtody of ſuch [Prieſts ; yet inaſmuch as he fair'thar is 
ſaid he ſhould be indicted for it, he ſhewed that he did not intend a an Alien, as 
lawful Harbouring of them. And Judgment: was given for the Gn on. 
Plaintiff. Jntratur Trin, 16 Car, Rot. 350, . Valeatia, 
; et it is a 
| | | Scandal to lodge them, 
Cro. J. 300. pl. 3. Paſck. 10 Jac. B. R. S. C. adjudged actionable. S. C. cited Jo. 68. in 


I 5 : 
the Caſe of Clarke v. Loggin; and ſays, that upon producing the Roll in Court, Judgment in the 
principal Caſe was given for the Plaintiff. Lat. 2. cites 8. C. accordingly. | 


41. I one ſays to another, Thou art a perjur'd Fellow, for thou See (FE. a) 
waſt forſworn betore the Lord Biſhop of Norwich, no Action lies for pl. 9. ws 5 


——— — 


theſe Words, becauſe he does not ſay this was in the Court of the on ur 16 


Biſhop, and ſo uncertain whether it was Perjury, and it ſhall not ca, pi. 

be intended to have been in his Court. Mich. 15 Jac. B. R. be- 194. cites 30 
tween Keble and Page adjudged, in Arreſt of Judgment. Joby « us 
Upon the Caſe lies for calling the Plaintiff falſe perjured Man. Cro. J. 436. pl. 5. Page v. Keble, 


8. C. but there the laſt Words are, Forſworn in the Biſhop of N.'s Court; and yet adjudged that the Ac- 
tion did not lie.— But Cro. E. 297. pl. 5. Paſch. 35 Eliz B. R. Lee v. Secombe, it was held action- 


able for ſaying, He cas falſely forſworn in the Court of the Biſhop of Exon at Exon, tho' it was objected 
that (Court) might mean the Biſhop's Yard. It was ſaid that the Court knows that every Biſhop has his 


Conſiſtory Court. 


42. If one ſays to another, Thou waſt forſworn in the Court of * Re- SAL) 


queſts, an Action upon the Cale lies between Brooke * Tol. o. 
and Doughty Cites Bill. 40. 41 Eliz. B. R. l 
| 11.20 


and the Notes there. 


43. Mone ſays of another, Thou art a forſworn Fellow, and I will 
prove thee one; for thou ſetteſt thy Hand to a Bond of mine, and ſwore 
Nay, no Action lies for the Uncertainty, Mich. 15 Jac. B. K. be- 
tween Serjeant and Clarke adjudged. 


44. M one ſays to another, Thou waſt forſworn and perjured in 2 or 
3 Articles in a Suit between me and thy Daughter in Law, and thou 


ſhouldſt loſe thy Ears for it, and ſhouldſt come from London like a Pol- 
lard, an Action upon the Caſe lies for theſe Mords; for it appears 

he intends a Perjury in a Court of Record, for which he ought 
to lole his Ears. Mich. 15 Jac. B. & Godard and Hampton b- 
judged, as to the Words. 
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466 Actions [for Words. 

Cro E. 374. 45. If one ſays to another, That he hath delivered falſe Exide. 
pl. 25 Hill. 2 Untruths in 15 Anſwer to a Bill of J. S. in the ec 7 
Fraun „ tion lies kor the uncertainty ; for many Things in a Bill are ng; 
Michael, material to the Patter in Varlance; and therefore ik the Party does 
S. C. and the Nut ankwer truly as to them, he ts not puntlhable tor Pcrjury; and 
Wore: vic perhaps he intends ſuch Batter. Pich. 38, 39 Eltz. B. K. between 


ner «ftion-  Afrchel and Brown aJuDged in a Writ of Error, and the Judgmem 
Cro. E. 500. given in Bank to the contrary revers'd accordingly, * 
I. $0, | | 

as: v. Michel, S. C. and all the Court (abſente Gawdy) agreed the Words not actionable * and x 
vers'd the Judgment — Noy 36. S. C. and the Words held in B R. not actionable, becauſe hs 4a 
not ſay be delivered Untruths in Matter of Subſtance ; and ſo revers'd the 1 Palm. 6 
Mich. 17 Jac. Arg. cites Brown's Caſe, 38 Eliz. where the Words, He delivered an Untruth in " 
Chancery in a material Cauſe, were adjudged actionable. 2 Roll Rep. 145. Arg. Hill. 1; Jac. © i 
S. C. that the Words, He deliver'd Untruths in a material Thing in his Anſwer in Chancery, were * 
judged actionable. | TREES = 5 


oY 
nn. 


; b. ETA 46. Tf one ſays to another, 'Thou art a forſworn Man I Will teach 
CY thee the Price of an Oath, and will ſer thee on the Pillory, an Action 


upon the Cate lies for thoſe Words; for this ſhall be intended ſu 
Forſwearing for which he ſhall ſtand in the {Itllory, and not any w. 
luntarp Dath, Pill. 41 Eltz. B. R. 
2 Bulſt. 81." 47. Ik one ſays to another, Thou haſt ſtolen my Wood, and I will 
Lifard v- ( have an Action ot Felony againſt thee, an Action lies. Trin, 11 Jac 
bete B. K. between Ze ld romp, Per Curtam, | 
the Words 8 | 


was not agreed whether actionable or not; but becanſe the Declaration was uncertain, th 

was pros gamers the Plaintiff. & . | Ye 
| Caſe &c. for theſe Words, Jou ſtole my Box-wwood, and I will prove it. Actionable, becauſe they tend 

to diſgrace the Plaintiff by an Imputation of Felony. 2 Salk. 695. pl. 6. Mich. 2 Ann. B. R. Baker y 

Pierce. —6 Mod. 23. S. C. adjudged per tot. Cur. for the Plaintiff. 2 Lord Raym. Rep. g; 

S. C. adjudged for the Plaintiff, notwithſtanding the Opinion in Cro. J. 166. Low v. Saunders, to the 


contrary. 


en foleſt 48. Ik one ſays to another, Thou haſt ſtolen my Wood, an Action 
n #1 upon the Caſe lies, becaule it cannot be intended growing, for qr: 
Hutton J. 2 hör dum Creſcit 4c. My Reports, 11 Jac, Liford v. Srawp, Jer 


Roll Rep. Curtam. Trin. 5 Jac. B. B. between LZ:zch/eld and Saunders. 
2381. to have | | 
e adjudged by them to be actionable in Coggins's Caſe; but that the Words, Thou ſtoleſt my Wood 
out of my Field, were not actionable; and Winch J. ſaid, that in Coggins's Caſe, he was of Opinion that 
the Words were not actionable; but the Court were againſt him. hon haſt feloniouſly taken my Mood 
is actionable; for unleſs it was Wood cut down, he could not have ſaid F eloniouſly taken. And a 
judged for the Plaintiff by Anderſon and Beaumont, contradicente Walmſley, and Owen abſente. Cro. 
E. 471. (bis.) pl. 31 Paſch. 38 Eliz. B. R. Anon. : 
ou baſt ſtolen a Load of Hop- poles, was ruled actionable; for it ſhall be intended that they were cut 
down before, otherwiſe they could not be call'd Hop-poles, or that he could otherwiſe ſteal them, Cro. 
E. 225. pl. 9. Paſch. 33 Eliz. B. R. Guildeſlew v. Ward. „) | 
* Cro. J. 166. pl. 5. Lo v. Sanders, S. C. adjudged without Argument for the Plaintiff; for it ſhall 
be taken in the worſt Part. And Wood is to be intended of that which is cut do wn, according to the 
ancient Rule of Arbor dum creſcit, Lignum dum creſcere neſcit. S. C. cited Cro. J. 674. in pl. 5. by 
the Name of Child v. Sanders ——T hou art a thieviſh Rogue, and haſt ftolen my Wood, Brampſton Ch. |. 
conceived the Words actionable for the Reaſon above; & adjornatur. Mar. 211. pl. 248. Trin. 18 Car. 


B. R. Paulin v. Forde. Godb. 340. in pl. 434. Arg. cites Hill. 3 Jac. B. R. Roberts v. Hill, 


where it was adjudged that thoſe Words, Thou haſt ſtolen my Wood were not actionable, becauſe it might 
be Wood ſtanding, and then the cutting and taking it away is not Felony but Treſpaſs —S. C. cited 2 
Roll Rep. 143- : WF hs | | 
The Caſe of Low v. Sanders, Cro, J. 166. was cited by Serjeant Darnell. 2 Ld. Raym. Rep. 960. but 
Powell J. faid the later Books are contrary, and that he would ſtick to the later Authorities, being 
ounded on ſo much Reaſon. And Gould J. ſaid that Mich. 10 Car. 2. it was adjudged that theſc 
Words, Thou haſt ſtole my Wood, were aftionable.— So Thou baft foes my Timber is actionable; for it 


ſhall not be intended of Trees growing, becauſe they are then Timber-Trees. Noy 114. Short's Caſe. 


Abos haſt ftolen as much Wood and Timber as is worth 20 5. Verdict found the Words with this Ad- 
dition, (off my Landlord's Grounds.) Adjudged for the Plaintiff, for the additional Words do not qualify 
the firſt Words, for Timber implies its being ſever'd from the Soil; Per tot. Cur. Velv. 152. Paſch. 
Jac, B. R. Higges v. Auſten, RF 


S. C. cited Arg. 2 Bulſt. $2. 
| þ A: 
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Actions [for Words.] 495 
ER; the r ohys 0 eal my Wocd and Oaks, and built bis Houſe with them. The Court agreed 
that this intended Wood fell*d, eſpecially the Defendant being found Not guilty as to the Oaks. And 


udgment for the Plaintiff, albeit the Word Thief was not in it. 2 Keb. 261. pl. 11. Mich. 19 Car, 
2. B. R. Alſop v. Tay lor. * 


49. Ik one lays to another, Thou art a Thief, for thou haft ſtolen a 
Load of Turves, alt Action lies, for they are not called Tnrves till 
they are cut from the Earth, and dried. Mich. 9 Car. B. K. be- 
tween — hy and Young udjudged, this being moved in Arreſt of 
NN TESTEHEE ES 6 4 NY 
a * I one ſays to another, Thou art a Corn-ſtealer, and haſt ſtolen Thou haſt | 
my Corn off my Land, no Action lies; for it might be that he intended 6517. an meh 
Corn growing. Hill. 5 Ja. B. Ber Curtam. re ane of 
: | | | is worth 9 oy 


my Fields as 
10s. It was moved that this might be intended Standing Corn, and then the Taking isnot Felony, and 
ſo not actionable. The Court doubted, and would adviſe. Cro. ] 457. pl. 2. Hill. 1 5 Jac. B. R. El- 
lis v. Fitch. | l | ; 


' 51. If one ſays to another, Thou art a Thief, for thou haſt ſtolen Cro. E. 428. 
half an Acre of my Corn, no Action lieg for theſe Words; for it may 2.3% _. 
be that he intended Corn growing. Mich. 37, 38 Eliz. B. K. ad- Hobbs, S. P. 
judged. and ſeems to 


| | be S. C. ad- 
judged for the Defendant, for no one will intend it Corn ſever'd. — Mo. 396. pl. 516. S. C. adjudged 
not aftionable—— Ow. 57. S. C adjudged accordingly.— S. C. cited by the Name of Hobb's Caſe, 


2 Bulſt. 82. Arg. 


32 Ik one ſays to another, Thou haſt * feloniouſly ſtolen my Corn, But faying | 


an Action upon the Cale lies, tho' he does not ſay that he ſtole it out %% 
of his Barn. Mich. 3 Jac. B. Per 2 Juices, F 1 8 


Corn, being 
| | ſpoken gene. 
rally, is not actionable; for it might have been growing, and then it had been only a Treſpaſs. Poph. 
129. Per Cur. obiter. Mich. 15 Jac. Lat 176. 8. P. accordingly, Per Jones J. Arg. 

Thou haſt ſtolen my Corn, and carried it to Market, is actionable; for it ſhall be intended according to 
the common Senſe, viz. Corn in the Barn, not in Sheaves, whereof a Quantity cannot be taken, and car- 
ried to Market. Cro. J. 442. pl. 16. Mich. 15 Jac. B. R. Turner v. Champion. e 
* See pl. 48. in the Notes there. 


53. Jf one ſays of another, He ſtole Corn from Maſter Kays, an AC- _ oy 
tion lies for thele yBords. Mich. 21 Jac. B. R. between Smith and b Agde = 
Hard adjudged, this being moved in Arreſt ol Judgment. Words, He 

| | is a Thief; 
for be bath ſtolen Sc. Adjudged for the Plaintiff, and affirm'd in * 


54. If one ſays to another, Thou haſt ſtolen my Furſe, no Action See (R. a) 
lies; for it may be well intended that he means Furſe growing. pls. S. C. 
— 9 Cl: 4 R. ſaid to be adjudged in one Gers Caſe, in the 0. s 

mmon Pleas, V 5 
55. Ik one ſays of another, He is a Thief, and ſtole a Pye ont of & 
John Barham's Hook, no Action lies for theſe YYords, becauſe it is £4. 
uncertain what manner of Pye he intended; for perhaps he intenden 
a Bird fo call d. Mich. 15 Jac. B. R. between Sac and Weſton, 

— in Arreſt of Judgment, and the Poſtea ſtap'd ac⸗ 

56. If one ſays to another, Thou art drunk, and. I ſhall never hold 2 Brown!. 
up my Hand at the Bar as chou haſt done, nu Action lies ; for it may 772 . 
be that he held up his Hand for Drink, and not for Felony, Mich. Lion lie 
7 Jac, B. between Simpſon and Warters, adjudged, = — Aud 


held that if he had ſaid for Felony, yet it would not be actionable; for many honeſt Men are ar. 
ralgn'd. 


57. It 


Goods, (nam- 


_— - Actions [for Words.] 


57, If one ſays to another, Thou art a K nave, and didft conſe, + 

to the taking of a 208 Piece out of J. S.'s Pocket, no Action lieg for 
theſe Words, becauſe it does not appear that he intended a felomoun z 
Taking thereof, Paſch. 11 Car. B. R. between Deeks and 4.41, 
per Cuxiam, in Arreſt of Judgment. : if 
Cro. E. 620. 58. Jf a Man ſays of a Phyſtctan, He hath kilFd J. S. in the Old 
pl..9. S C. Jewry with Phytick, which Phytick was a Pill, and Dr. Atkins and Ur. 
1 Ben tound the Vomit in his Mouth, n0 Action lies for theſe Words; 
ver Popham kor if a Dgyſi tian gives Medicines or Orugs to his Patient, to the 
& Fenner; Intent ta recover him from his Sickneſs, pet tho the Patient dies 
bur Clench after the taking thereof, the Phyſician is not puniſhable, inalmuch 
Gangs 295 as it does not appear that he knew the Yedicines to be contrary ty 
abſent; but the Mature of the Oileale, and ſo he did it not malictoufly. Mich. 
Popham and 40, 41 Elt3, B. R. between Poe and MHumſord, adjudged. 
Fenner held Blit it had been otherwiſe if he had ſatd, That he adminifter'd Me. 
EA. ago dicines that he knew to be contrary to the Diſeaſe &c. For an Action 
been, that lles for theſe Words. Mich. 40, 41 Eliz. B. R. between Poe 45d 
He, ſciemer Mumford, per Cut. 


voluntarie | 
_ er 4 Phyſick to J. S. to kill him, the Words had been actionable, becauſe that touches him in his 
ro n. | 
Saying to a Surgeon, who had had one M. under his Cure, and who is ſince dead, and of whom there 
was then a Diſcourſe, Thow didft kill Mr. MH. thou didſt kill him, was held actionable by 3 Judges, and 
that without alleging that he was a Surgeon at the Time the Words were ſpoken. Het. 69. Mich, ; 
Car, C. B. Watſon v. Vanderlaſh. | | 


— 


Cro. E 869. 39. Tf one ſays to another, Thou haſt committed Burglary in break- 
pl. 3. S. C, ing his Houſe, and ſtealing his Goods, tt8 Atton lies; for it 1s not 
and 25udg'4 known whoſe Houle or Goods he intends, there being no Diſcourſe 


ble; and the of any, Trin. 44 Eliz. B. R. between Broun and S:. John, ad: 
breaking the ju dged. | | 


Houſe | 


be a Treſpaſs, and not Felony.——S. C. cited Comb. 247. Paſch. 6 W. & M. in B. R. Arg. but the 
Court thought ĩt was a ſtrange Reſolution. | | 


A. hath flolen 60. That Thief A. has ſtolen away my Goods, and deliver d them to B. 
away ſuch Action lies not for B. For the Words do not charge him as 2 it 
3 appearing by what is ſaid that he had any Notice of the Stealing. 
ing them) Dal. 42 pl. 2. + Eliz. Anon. | | | | 
Plain . vy and cenſent ing thereto; adjudg*d actionable; for B. is accuſed of being Acceſſory. 
Cro. C. 236. 4 18. Mich. 7 Car. B. R. Mot v. Butler. 


S. C. cited 61. He hath counterfeited my Lord of Leicefter's Hand to a Letter againſt 


Cro. E. 166. ; ; Or whi mi ſea. 3 Le. 
— the Biſhop o London, for which he was committed to the Marſhalſea. 3 


Eliz BR 231. in pl. 313. cites it as held not actionable in the Caſe of Brook v. 
in pl. 1. Doughty. bs 
and the 


62. Thou art a Forger, and art ſued in the Star-Chamber for going by ont 
Sedge. Adjudg'd tor the Plaintiff; tor Forger is intended of ſuch Thing 
of which Forgery might be, and to be ſpoken in the worſt Part; and by 
faying He 1s bod in the Star-Chamber, this aggravates ic that he did 
ſuch Forgery, for which he is ſuable there. Cro. E. 296. pl. 1. Paſch. 
35 Eliz. 5. N. Munday v. Cordal. 


63. Tbere 


= - ec — = > 
—  _ — = * 
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63. There never was a Purſe cut within 2 Miles of Wellingborough, but S. C. cited 
thou hadſt thy Part in it. Adjudg'd actionable; for they ſhall be taken Arg. Bulſt. 
to be ſpoken in the worſt Senſe. Cro. E. 342. pl. 11. Mich. 36 & 37 Eliz. “ 
B. R. Boll v. Roane. | 
64 He was one of them that broke P.'s Houſe, and did take and carry 
away Part of the Money that was. ftole, not actionable ; for it may be in- 
tended that he broke the Houſe upon juſt Cauſe, and brought the Mo- 
ney to another Place upon juſt Cauſe. Cro. E. 602. pl. 33. Paſch. 41 
Eliz. C. B. Anon. | | 

65. M. was robb'd of 40 l. and too Marks Worth of Plate, and A. and Bulſt. 14;. 
B. had it, and for that they will be hang d. The Court at firſt doubted, King and 
but afterwards reſolved that Action lies; for taking all the Words toge- yo . uy 
ther, they ſhall be intended ſpoken in the worſt Senſe, viz: That the s. Cn 
Plaintiffs were Actors in the Robbery, and the rather it being ſaid that Judgment 
they will be hang d for it; and adjudg'd for the Plaintiff. Cro. J. 302. fer thef lain- 


pl. 1. Trin. 10 Jac. B. R. Long v. King, Judges; vu 

Fenner ]. 
ſome what doubted. S8. C. cited by Eyre, Comb. 232. but Holt Ch. J. ſaid he thought —— 
were actionable. Cro. J. 331. pl. 12. King v. Bagg, S. C. It was held that the Words of them- 
ſelyes are not actionable, and that ſaying (they will be hang'd for it) do not inforce the firſt Words 
and therefore the Judgment was reverſed in the Exchequer-Chamber.— Jenk. 339. pl. 92. S. 1 
5. C cited accordingly Palm. 63. „ 


| 

| 
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66. Action on the Caſe was brought for theſe Words, I have Matter Hob. 30s. 
enough againft thee; for Fohn Halden hath found Forgery againſt thee, and * 385. 
can prove it; and after Verdict it was reſolved by the Court, that the 88 
Words are too general, and will not maintain an Action, no more than adjudg's — 
if he had ſaid that another had forg'd a Warrant; for it might be a actionable, 
Warrant for a Buck, and this is not a right Afirmative, Hurt. 41. there being 


Mich. 18 Jac. Powell v. Ward. | no Certainty 


of what the 


N ; ED. Forgery was. 
Hob. 327. pl. 398. S. C. accordingly.— 8. C. cited Comyns's Rep. 262. Arg. in pl. 144. 


67. He hath got the Pox by a nellow-hair'd Wench in Moorfields, and it Lev. 205. 
will coft him 10 J. if he eſcapes with his Life; adjudg'd actionable upon Lerome v. 


the firſt Words, and they rejected the laft. And een took a Dif- ys 
terence between the Words (got) and (caught) the Pox, and that the firſt mentions 
means the French Pox. Sid. 324. pl. 3. Paſch. 19 Car. B. R. Lym v. only the firſt 
Hockley. | | Words; and 
adjudg'd ac- 


tionable; and Twiſden and Morton J. held that ſo it would be if the Words had been, That he got it 
of a yellow- hair d Woman. 2 Keb. 181. pl. 5. Hockley v. Limbe, S. C. adjudg'd for the Plaintiff, 
Niſt &c.— Ibid. 183. pl. 14. Limbe v. Hockley, S. C. adjudg'd. 


68. She caus'd Ls Servant to ſteal and purloin zo and received 
them and ſold them, which was the Cauſe why his Maſter broke. Adjudg'd 
actionable, and affirm'd in Error, becauſe charg'd with procuring Fe- 
lony, and receiving ſtolen Goods. All. 5. Mich. 22 Car. B. R. Hin- 
acre v. Lemon. W , | 
69. Thou haſt ſtolen as much Lead out of my Maſter's Houſe as is as big as So from m 
a Houſe It e in Arreſt &c. that it might be Lead fixed W Fo Houſe, not 
Freehold, and be the Covering of the Houſe. Burt per Cur. if the Words —_—; 
bad been, Stole off the Houſe, it might be fo intended; but the Words ridge J. 
being out of the Houſe, it mutt be intended Lead lying there. Lev. 156. Arg. 2 
Hill. 16 & 1 Car. 2. B. R. Ering v. Street. , Bulſt. 82. 
Jo. Action for theſe Words, Jou are a Forger of Bonds, a Publiſher of 
Forgery, and ſue upon forged Bonds. I he Jury found the Defendant Not 
guilty as to the firſt Words. 3 that the laſt Words were 

not 


— * 
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not ationable, it not being laid that he knew of the Forgery. Vent. 3 
Mich. 20 Car. 2. B. R. Twiſleton v. Hobbs. 


A — — 0 La ** 


3 (J. a. 2) Words relating to the Government. 

b 39. 5 

38. 39. 40. 

I am put out x, E is not the Oneen's Friend. Adjudged not actionable, Cro. 
9 E. 268. in pl. 5. Arg. cites 16 Eliz. Burſted v. Peck. 


houſe by F. the Patron, who Is weit her the Queen's Friend, nor a true Subject. Adjudg'd not actionable 
Cro. E. 268. pl. 5. Hill. 34 Eliz. B. R. Fowler v. Aſton. f 1 : 
Theu art an Enemy to the State. Adjudgad aCtionable, and affirm'd in Error; for they cannot have 
any good Conftruction, but are very ſlanderous Cro. E. 602. Hill. 40 Eliz. C. B. Charter v. Peter. 
He is diſaffected to the Government, being ſpoke of a Juſt ice of Peace, and he thereupon turn'd out of 
the Commiſuon, was adjudg'd actionable in the Court ef Exchequer, and affirm'd in the Exchequer. 
Chamber; but was afterwards revers'd in the Houſe of Lords. Show. Parl. Caſes 12. Duval v. Price 


See (G. a) . 2. Thou ſerveſt no true SubjefF, being ſpoke to a Servant of the Plaintiff 
pl.6.—— was adjudged actionable, becauſe it was ſhewn that he was a Fuflice q 
336. pl. 469. Peace, and a Deputy-Lieutenant, and near in Service to the Ducen. Ceo, | 

36. pl. 409. 2 7 . þ 


rin. 32 202. in pl. 1. cited as the Cale of Sir W. Walgrave v. Agas. 
Eliz. S. C. | ; 
Wray thought the Words not actionable of themſelyes, but that the Quality of the Perſon of whom 
they were ſpoken may add Weight to them. Gawdy i held the Words actionable of themſelves; Fen- 
ner J. thought them not actionable. -Cro. E. 191. pl. 5. S. C. adjudg'd for the Plaintiff. ——Roll Rey, 


444. in pl. 8. Arg. cites S. C. as ee 69. Arg. cites S. C. as adjudg'd. ——Cro. J. 202. 


I. 1. cites S. C. 8. C. cited by olt Ch. J. in delivering the Opinion of the Court. + Mod. 111. 
ich. 1 Ann. as adjudged actionable, being ſpoke of one in that high Station; and Holt ſaid that that 
Caſe has not been queſtioned. 1 38 


* 4 Le. 121. 3, Thou art a mutinous and ſeditious Man, and diaff procure * move 


e hs C the Dueen's Subjects to Sedition, is not actionable, it not being faid he 
a 


Court were moved them to Sedition againſt the "ge Per Gawdy, and to this the 
of the ſame other Jy inchned, but it was only upon Motion. Cro. E. 214. pl. 
I 


Opinion, the 8. Hill. 33 Eliz. B. R. Peake v. Pollard. . 
Words be ing | | 


too general; for it might be a Stirring up the Tenants of a Manor to Tumult and Sedition, which is 


not any great Scandal, and the Sedition mentioned in the Statute of 23 Eliz. and thereby made F elony, 
muſt be Sedition againſt the Queen. 


To ſay be 4. Thou haft a Traitor to thy Maſter. Action lies for the Maſter, the 


is a Traitor 


3 Words being ſpoke to his Servant. Cro. E. 906. pl. 15. Mich. 44 & 45 
able. Arg. Eliz. By R. Proctor v. Fitzwilliams. 

Cro. J. 275. 

in pl. 5. Paſch. 9 Jac. B. R. and ſo it was held there by all the Court. T hou art a traitorly R ue, 
and I will prove it; Per Cur, is actionable, and Judgment for the Plaintiff, 2 Keb. 47. pl. 103. Paſch. 


18 Car. 2. B. R. Brunt v. Spencer. 


S. C. cited as 5. Thon art an arrant Papiſt ; and it were no Matter if ſuch were hang d; 

continaty and thou and ſuch as thou would pull the King out of his Seat, if they durft. 

2 Brownl, Ach 1 60 not actionable. Godb, 147. pl. 18). Hill. 3 Jac. Kingſton 

166. V. HII. 4 

Godb. 153. 6. Iwill hang him, for he hath ſpoke Words which are High Treaſon, are 
I. 198. actionable; for the firſt Words inforce the Slander. And Fleming Ch. 

B. R 8 fac. J. thought it might be dangerous to the Plaintiff to have ſer forth the 

and feems very Words; for Words of 'Treaſon are Arcana Imperii. Yelv. 10). 

to be S. C. Mich. 5 Jac. B. R. Blanchflower v. Atwood. | 

and adjudg'd | 2” 

accordingly by the whole Court. Cro. J. 256. in pl. 5. cites it by Name of Blandford v. Atwood. 

and ſays the Precedent of this Caſe was ſhewn.———S. C. cited per Cur, Win. 124. 1 


au 
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He bath ſpoke Treaſon, and that I will prove. It was held at firſt by 2 Juſtices that the Words are ac- 
tionable, and 2 others held e contra, and that the Words ſhall be taken in mitiori ſenſu, and Fleming 
Ch. J. doubted ; but afterwards be, by Aſſent of the Parties, conſented that Judgment be enter'd for the 
Plaintiff, and that he ſhould take one 3d of rhe Damages given, and releaſe the Reſidue; and ſo it was 
done. Cro. J. 275. pl. 5. Paſch. 9 Jac. B. R. Berisford v. Preſs. Yelv. 197. S. C. adjudg'd that 
me Words are actionable — Hutt. 76. cites 9 Jac. 8. P. Pewall v. Vardofte. Bulſt. 147. S. C. Toi 
have ſpoken Words, which I think are Treaſon, and ſays that the Defendant went to a Juſtice of Peace and 
inform'd, and thereupon the Plaintiff was bound over to the Aſſiſes, and the Defendant bound to pro- 
ſecute, which he did, and the Plaintiff was acquitted by Verdict, and then brought this Action; and 
per tot. Cur. Judgment was enter'd for the Plaintiff, 8. C. cited Arg. Roll Rep. 427. in pl. 20. ad- 
1 d a P D d he ſaid he would kill the K ctionab | 

He is a Rogue, and a Papiſt Dog, and he ſaid he could kill the King, is actionable. Keb. 14. pl. 22. 24. 
pl. 91. Paſch. 13 Car. 2. BR. Green v. Green. " | n 

Thy Father will be hanged; for be hath ſpoke Treaſon againſt the King and Parliament, is actionable for 
all the Words except (and Parliament,) and they are void and Surpluſage ; and Judgment for the 
Plaintiff, Niſi. 2 Keb. 478. pl. 11. Paſch. 21 Car. 2. B. R. Hingſtone v. Peek. | 


J. To ſay He hath committed Treaſon, was held per tot. Cur. Cro. J. 
215. 276. Paſch. 9 Jac. B. R. in pl. 5. to be actionable ; for tho' the 
Words are general, yet it is an expreſs charging him with Matter of 
Tkeaſon. | 

8. If Words trench to Diſloyalty, they ſhall be taken moſt ſtrong againſ# 
him that ſpeaks them; Per Mountague Ch. J. Roll Rep. 445. pl. 8. 

Hill. 14 Jac. in Caſe of Lewes v. Walter. 

9. He put in two Horſes to Colonel W. (Innuendo Colonel W. who was 
Governor of B.) and as ſoon as any Warrants came for preſſing Men for the 
Servtce, he acquainted the Cavaliers, ſo that none, that were fit, could be 
preſs'd ; and he holds a conſtant Correſpondency with the Cavaliers. It was 
objected that the Words were uncertain throughout; but the Court held 
them certain enough, being taken all together; for if true, the Plaintiff 
thereby will be expreſsly made a Delinquent, and his Eftate be fe- 
queſtred ; and the Plaintiff had his Judgment. Sty. 400. Hill. 1653. * 
B. R. Trevilian v. Welman. | N 5 

11. He is a baſe Fellow, and I will queſtion him ere long, for that he 
world have taken away the King's Life. The Court conceived the Words 
actionable. Keb. 112. pl. 13, Mich. 13 Car. 2. B. R. Dolbin v. White, 

11. Caſe &c. tor theſe Words, ſpoken at an Election for Knights of 
the Shire, Jou and your Crew brought the late King to his Death. It was 
moved in Arreſt * Judgment, that the Words are not actionable; for 
they ought to be taken in Mitiori ſenſu, not that the Plaintiff killed the 
late K ing, but that he attended him to his Death. But Per Cur. the 
Words import Scandal, and in common Acceptation they amount to his 
having a Hand inthe King's Death. Hard. 203. pl. 1. Mich. 13 Car. 2. 
in the Exchequer, Lewes v. Roberts. 

20. You are a ſcurvy Fellow, I am no Traitor; I have ſeen you in Rebellion. Sid. 281. of 
Adjudged actionable ; tor by the Oppoſition of the Words they cannor be 4 Baca 
intended but of a traiterous Rebellion, and the By-ſtanders cannot in- v. Sadd, 
tend them otherwiſe; and if any Pardon had been after, the Defendant S. C. ad- 
ought to ſhew it in pleading. Lev. 251. Mich. 20 Car. 2. C. B. Dalton Judged for 
v. Sudde. | $ s 
Keb. 411. pl. 36. S. C. adjudged for the Plaintiff. 


12. Do not vote for him ; for he is a Facobite, and for bringing the Prince NE 107: 
of Wales and Popery to deffroy our Nation, being ſpoke of a 2 of Peace judge = 
and Deputy-Lieutenant, who intended ro ſtand for Knight of the Shire, the Plaintiff 


18 actionable. 2 Salk. 694. pl. 5. Mich, 1 Ann. B. R. How v, Prinn. pen tot. Cur. 


and after- 
wards affirm'd in the Houſe of Lords. —2 Ld. Raym. Rep. 812. S. C. adjudp'd; and Error bong 
brought in Parliament, after long Debates at ſeveral Days, Judgment was affirm'd by 38 Lords again 
34 > | 5 
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(Z. a) For Words. In what Caſe it lies. V. here the 
Wards in Mitiori ſenſu are not actionable. 


Cro. J. 438, L DHERE the Words are dubious, and may receive a double 
„ Ne wn Mi. Interpretation, the one Way that they ſhall be actionable, and 
Rule .. the other Way not, they ſhall be taken in Mitiort ſenſu, ſo that they 
Gro E672. ſhall not . actionable, Mich. 15 Jac. B. R. in Gardiner and Spur. 
33. Fach. Jance*'s Caſe. | 
GB yi 2. But where the Mords are not doubtful, nor in common Accep. 
The fame tance receive a double Conſtruction, there they ſhall be taken according 
Rule laid to the common Acceptance; and fo, if in common Acceptance they 
down by found in Slander, they ſhall be actionable, and ſhall not be frain'd to 
Walmſley ; any foreign ConſtruEtion, to make them not actionable. Mich. 15 Jac, 


and it ſeems 


the other B. R. between Gardiner and Spurdance, per Curiam. 
uſtices . | 

= of the ſame Opinion. The Caſe was on theſe Words, viz, He mas one of them that broke My, P.; 
Houſe, and did take and carry away Part of the Money that was ſtolen, and Walmſley held it not actiona- 
ble by that Rule; and it may be here intended that he broke the Houſe upon juſt Cauſe, and brought 
the Money to another Place upon juſt Cauſe ; and ſo was'the Opinion of the _ OO 

Tho! in the old Books the Rule was to take the Words in Mitiori ſenſu, yet Holt Ch. J. ſaid they 
would give a Favour ro Words, and would give a Satisfaction to them who are hurt in their Repura. 
tion, and would take Words in a common Senſe, according to the vulgar Intendment of the By-ſtan- 
ders; and the Rule of Mitiori ſenſu is to be underſtood where Words in the natural Import are doubtful, and 
equally to be underſtood in the one Senſe as well as the other ; per Holt Ch J. Skin. 364. pl. 8. Mich, 5 W. 
& M. in B R. in Caſe of Somers v. Houſe. -—S. P. accordingly, 10 Mod. 196. Hill. 12 Ann. B. R. 
in Caſe 6f Harriſon v. Thornborough. | 


Cro. J. 438, 3. As if a Man ſays to a Woman, Thou didft poiſon thy Husband, 
pl.9. >. & and I will juſtify ic to thy Face, the fald Yoman ſhall have an Action 
che Plain. Upon the Caſe, averring that her Pusband was dead before the 
tiff, though Mordg ſpoken, tho he does not ſay chat the poiſon'd him to Death, 
it was alſo nor voluntarily; it might be that ſhe poiſon d him againſt her Will 
rarther gb by an ill Herb put into his Pottage, or with a Potion in which Pol 
7 was vos lun Was mirt, or that the deliver d to him Polſon prepar d by ano- 
ſaid when ther, when ſhe herſelf knew nothing of it, or that the might poilon 
ſve poiſon'd him, and he might recover again, or die after the Bear and Day; 
I for thele are * Foreign Intendments; but the Words in common gc: 
A) ceptance imply that ſhe had poiſon d him to Death voluntarily and 

vim, ww knowingly. Mich. 15 Jac. B. R. between Gardiner and Spurdance, 
bat be died per Curiam, adjudg'd. Dich. 37, 38 Eltz. B. R. between + Mg: 
1 and Griffin, udjudg d, for ſaying that ſhe had poiſon'd her firſt Hul 
+ Sce(X.a) band in a Mels of Milk. Trin. 30 Eltz. B. R. between t ebb and 


pl. t 51 oore, adjudg'd. Þalch, 7 Jac. B. Binf ord's Caſe, adzudg'd. 
1 8. S. C. and (E b) pl. 7. S. C. | | | 


Cro. 1 433. 4. If one ſays to another, Thou haſt kill'd J. S. an Action lies, 
Lr He tho' lt might be taken that he killd him as his Executioner by Law; 
er abpesr. for in common Parlance it is taken for a felonious Killing, Mich. 


not appear. 

— $Þ, 15 Tac. B. K. in Gardiner and Spurdance's Caſe, per Curiam. 

Godb. 181, ä f 4 | 
1. 257. Mich. 9 Jac. C. B. Carle's Caſe. S. P. cited who wg, not actionable in C. B. becauſe 

J. S. might come to his Death, and the other peradventure be the Means thereof by Execution, Bat- 

rail, Phyſick &c. and ſo the Words too general to maintain an Action. Cro. J. 306. pl. 2. Mich. 10 

Tac. B. K. in Tooſe's Caſe, which was for theſe Words, viz. T. kill'd thy Husband (Innuendo ]. D. late- 

ly dead;) but adjudged actionable. : 

' Thou haſt killed a Man at M. in Eſſex. All the Court held that the Words being alleged to be ſpoken 


maliciouſly 
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maliciouſl) ſhall be taken moſt ſtrongly againſt him that f. ke them; God P GIL 
Cro. E. 517. pl.2 3 75 * B. R. Godfrey v. Mie” i and ach d Tor the Plaintiff 
Thou haſt kill d my Mie, tho” there was no Averment that his Wife was dead. nor faid that he did f. 
violently, yet it ſhall be mended, unleſs the Defeudant ſhews that ſhe is living ; and adjudg"d y 2 ME 
Plaintitt. “ 70 E. yo. * Paſch. 43 Eliz. B. R. Talbot v. Caſe. 
Thou art 'a Rogue, and a Raſcal, and haſt Rill'd thy Hite, (Innuendo Elizabetha 
no Action lies for the fir(t Words; and as to the Nuper it ſhall be intended that he is e 
not have ſuch foreign Conſtruction as that ſhe was divorced; and the Court further hel q 8 
Words _ 55 8 * to the uſual Speaking, that he kill'd her voluntarily; and what” 
ever way he kill'd her, the Words are very ſcandalous ; and adjude'd acti wh | 
Mich, 1 Car. _ 1 jacg d actionable, Cro C. 489. pl. 14. 
The Words, He hath kill'd a Man, ſhall be taken in Mitiori ſenſu ; F 
Trin. 31 Car, 2. B. 8 in pl 61. | u; per Scroggs Ch. J. 2 Show. 75. 
* $, C. cited Comb. 161. Mich, 1 W. & M. in B. R. and Dolben J. ſaid that of late i — 
; 1 W t hath been 
ruled contrary to that Caſe, and that there ought to be an Averment of the Party's bei 
(E. b) pl. 3. and the Notes there. " | ot the Party's being dead, ——Sce 


5. Jf A. was murder'd by B. and after C. ſays to E. Thou art See (C. b) 
one of thoſe that did help to murder A. an Action lies for theſe Bords, pl. 5. S. C. 
tho' it might be that he helpt to murder him without his Know: 375. ** 
ledge; for the Yurder implies Malice, and if it was otherwiſe it aac © 
ought to be averr'd by the Oefendant. Mich. 11 Jac. B. R. be: pl. 17. S. C 
tween Foxcraft and Lacy, ddjudged. | e Hob 89 11 


inti . 
adjudg'd for the Plaintiff, and that Judgment affirm'd in Error. * 


Jenk. 297. pl. 52. S. C. 


6. In an Action upon the Cale, if the Plaintiſt declares that the , 
Defendant ſaid of the Plaintiff, Thar Rogue Davies che Apothecary S. C. fer. 
hath poiſon'd my Uncle, (Innuendo J. S. then dead) I will have him man 7 
digg 'd up again, and hang him; tho” he did not name his Uncle, nor doubted 

might it appear that he intended J. S. yet it appears by the Words . 
theinleives after, that he would have him dug up, chems that he was as good. 
dead, and tho he does not lay that he porfon'd him to Death, or becauſe ir 
voluntarily, yet the Words intend lo of themielves, and therefore the did not al. 


lege that the 


Action lies. Dill. 1650. between Davies and Okeham. Intratur Party died 


5 ich 1650. Rot. 557+ | f the Poi- 
Nich. | fon; but adjudg'd for the Plaintiff, Nis . 8 


Words ſpoke of an A det hecary were, It is a World of Blood he has to anſwer for in this Town thro' Lis 
Ionrance; he did kill a Woman and 2 Children alſo, and be Nilld J. P. at P. (And in another Place the 
Defendant ſaid He was the Death of J. P.) he has Rili'd his Patient with Phyſick; adjndg'd actionable. 


11 Mod. 221. Paſch. 8 Ann. B. R. Tutty v. Alewin. 


2 Tf a Man lays of a Woman, That * 8 hath had the Uſe of her See (X. a) 
Way, by which the loſes her Marriage, att Action upon the Cale lies; pl. 1 8 C. 
fot Ale of her Body, in common Senle, is unlawkully and diſhoneſt⸗ EF 
ly, and not as a Phyſician to phyſick her, as was objected, Paſch. 5 Notes 
5 Tac, B. N. between Dame Morriſon and Cade, Adjudged. there. 

8. Tfa Man ſays of J. S. As ſoon as Buſhe had kill'd Smith he 


came to J. S. and told him how he had kill'd Smith, and J. S. gave 
Buſhe Money to ſhift him away, no Action lies for theſe Words, with 
an Averment that Buſhe had kill d Smich, becauſe this Word (kill) 
is too general; for a Man may kill another lawfully, as upon an Al⸗ 
ſault ta rob him, or as an Dfticer æc. Paſch. 7 Jac. B. between 


Parram and Roz, adjudg'd. 3 
9. I one ſays to another, Thou muſt needs be richer than I; for Godb 16 


thou didſt coin Thirty new Shillings in a Day; thou art a Coiner of pl. 234- 
Money, ng Action lies for theſe yYords; for perhaps he was a Colner 1“ 
of Money in the Mint, and earn d Poney thercby. Palch. 8 Jac. eng the 


B. between Ward and Poole, udjudg'd. Pl intiff— 
This Caſe 


928 was denied by the Court. 2 Salk. 679. Trin. 4 Ann, B. R. in pl. 10. 
Fbon haſt coin d Gold, and art a Goiner of Gold, adjudg'd not actionabſe; for it may be he had Autho- 
rity to coin, and the Word ſhall be taken Mort ſenſu. Godb. 375. pl. 464. Trin. 3 Car. C B 
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Mills's Caſe. 8. C. cited Godb. 391. in K 477.—8. C. cite d at, 2 Ld. Raym. Rep. 119 
But Holt Ch. T. and Powell ſaid that if that Cafe were to be adjudg'd n ow, they would adjudge it other. 
wiſe. And Mr. Page mention'd a Caſe in C B. which Powell agreed, where theſe Words } 


* „Ton are a 


Cainer of Money, were reſolved to be actionable, and the Caſe in Rolls Abridgment denied. 


Poph. 150. e, I one Pan puts his Hand upon the Shoulder of another 
S. C. L arreſt ann YS, Bear Witneſs, my Maſters, I arreſt him ot Felony, an Action 
ah * lies; for this Arreſt is as much as it he had faid, J charge him with 
jndg'd that Felony. Pill. 17 Jac. B. R. between Sear! and Maunder, udjudg d 
the Action per Curiam. 
ies. 
2 Roll Rep. 141. S. C. ſays the Plaintiff alleg'd that the Defendant ſpoke the Words maliciouſly and 
falſely, and therefore he had Judgment. | 
The Defendant being in Company with the Plaintiff and a Conſtable, ſaid to the Conftable, vir. Se,: 
be is, take him; for I charge him <vith flat Felony, without alleging that the Words are ſpoken falſely 
and maliciouſly. Roll Ch. J. held them actionable, and the Words themſelves appearing ſcandaloy: 


therefore the Plaintiff need not aver they were ſpoken falſely and maliciouſly ; and Judgment for th. 
Plaintiff, Niſi. Sty. 59. Mich. 23 Car. B. R. Nevill v. Mort. | 


2 Roll Rep. | 11. It one ſays of another, He hatch fiole my Piece, (Innuendo 
34% 70 me quoddam Tormentum ec.) and I charge him with flat Felony, no 
vleton, S. C. Action lies for thele Words; for the firſt Words are meerly uncertain, 
adjudg'd that fnaſmuch as it cannot be known what Piece he intended, whether of 
no Action M or Ec. and the other Words, 1 charge him with Felony, arg 
vs — but an Accuſation of Felony, Trin. 2: Jac. B. N. between 
plz Wheeler and Popheton, adjudg. = : 
8 bd 3 the Plaintiff. But by Haughton J. if the whole Matter had been ſet forth in the Decls. 


oy » 


ration, as to have ſhewn that the Parties before this Speech had had Diſcourſe of a Gun, then the Action 


in this Caſe would have been maintainable ; but here the Word (Piece) is uncertain, and ſo the Action 


will not lie. 8. C. cited Poph. 185.-— All. 7. S. C. cited per Cur. and ſays the Defendant juſti. 
fied that the Plaintiff did ſteal his Gun; and rho' the Juſtification, which ſhew'd the Defendant's Mean- 
ing to be of a Gun, was found againſt him, and Piece was a Word of uncerrain Signification, which 


could not be explain'd by the Innuendo, Judgment was given againſt. the Plaintitt for the Reaſons 
aforeſaid. | | | 


13. Tf one ſays of another, He hath ſtolen by the Highway Side, 

_ Eel.3- , no Action lies, becauſe it may be a Stick, or an Apple from a Tree 

' Cro. E. 459. Paſch. 38 Eltz. B. B. between Denyſen and Burke, adjudg'd, 
bis) pl. 6. 1 

backs 3$ Eliz. S. C. adjudged per tot. Cur. for the Defendant ———Goldsb. 143. pl. 58. Brough v. 

Denny ſon, S. C. held by Popham and F enner not actionable.—8. C. cited Arg. Bulſt. 1 12. 


Mo. 407. 13. Ik one ſays of another, He was produced for a Wirneſs at | k 
l. 547. Aſſiſes, and ſworn, and was reproved in his Oath of J. S. no Action lies 


rown v. 


Brinckley, fox theſe Words; for it might be that he was reproved in his Oath, 
Trin. 37 any pet not be forſworn ; for if he was reproved in un Circumſtance 
Eliz. B. R. of his Path, yet he is not forſworn, if the very Subſtance for which 
S.C. 6s. be was produced be true, Palch. 38 Eltz. B. K. between Brune 
yas yo and Brinly, udjudg' d. | 

4 Witnef, and the Defendant ſaid that He was diſproved before the Fuftices of Age by the Oath of Me. X 
(Innuendo that he was diſproved in his Oath) adjudged not actionable; for the Innuenda cannot ſup- 


py ſuch Intendment. Ow. 58. S. C. adjudged not actionable; for the Diſproof might be in a Col- 
lateral Matter, or ſome Circumſtance, The Ch, Juſtice and Fenner only were in Court. 


Hutt. 14. Tf one ſays of another, Thou art a rigging piltering Merchant, 
10 


x ar 8 6 and haſt pil fer d away my Corn and my from my Wiſe and my 


not ation, Servants, and this I will prove, no Action lies, becauſe (as it ſeems) 
able. ft does not appear that he intended that he took theſe Goods felon! 


Mo, 409. Pl. Oliſlp, and therefore they hall be taken in Mitiori ſenſu. Mich. 1 | 
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38 Eltz. B. R. adjudg d, (but there another Reaſon is given) be: 536. Carter's 
tween Carter and Hunt. 5 : Cafe, S. C. 
* 3 5 5 not action- 
able, and Judgment given in a baſe Court was reverſed, ——Cro, E. 424. pl. 24. S. C. The whole Court 
held the Words not actionable; for they do not impeach him of Felony, and fo Judgment was re- 
verſed. _—— Ow. 56. Anon. S. P and ſeems to be S. C. and Judgment reverſed ; but ſays, Sed quære 


rationem. 


15, Jf one fays to another, Thou art a filching Fellow, and didf Hob. 249. 

- Glch from J. S. 41. no Actian lies; for the Uncertainty of the Words, pl. 325. 
mund ok the Senſe of them, and the Words Ex vi termini, is no ©: 
more than if he had ſaid pilfering or cheating. Mich. 10 Jac, B. W562. 
between Bradſhawe and W alker, Per Curiam. Vide the lam: Cale actionable; 
Hob. Rep. Cale 323. | | 5 n | 
of an uncertain Senſe. ——Brownl. 13. S. C. adjudg'd accordingly ; for it ſhall not be tended thas he 
ſtole the Money.—— Palm 29. S. C. but the Words there are, You are a filching Fellow; for you ſtole 


from J. S. 41. and held not actionable.— Hutt. 34. S. C. reſolved not actionable; and Judgment ac- 
cordingly. WT 


16. Tf a Man ſays to a Miller that keeps a Mill, Thou haſt ſtolen 
3 Pecks of Meal, an Action lies; for tho! the Corn was deltver'd to 
him to grind, yet ik he ſteals the Meal this is Felony being taken 
from the Reſidue. Hill. 8 Car. B. B. between Lang hy and Bradſpau, 
adjudg d in a Yrit of Error upon a Judgment in Canterbury Court, 
and the firſt Judgment affirm d. 

10. Ik one ſays to another, Thou art a Thief, and didſt break open 
my Cheſt, and ſteal my Deeds, an Action lies; for this is Felony to 
break a Cheſt and ſteal Deeds, Trin. 16 Car. B. R. between 
Blunly and Roſe, per Curiam adjudg'd, this being moved in Arreſt 

18. Ik one ſays of another, He did burn my Barn, and none but he, See (I b) pt. 
no Action lies; tor it ſhall be taken in Pitiari ſenſu, that it was not 5.0 
a Barn with Corn, nor near to any Manſion⸗houſe. Co. 4. 20, Mick ts & 
Barham's Cale adjudged. a5 Eliz. 


| : ; 3 B R. Bar- 
ham v. Netherſal, S. C adjudged Quod querens nil capiat &c. by Gawdy and Velverton only in Fol 


| Noy 155. S. C. and adds, viz. And he doth uſe to ſet Fire of Barns about Michaelmas, when they 


are full of Corn; but ſays, that tho' it was objected that it was not ſurmis'd that there were Barns bnrnr 
about Michaelmas, nor ſhewn that they were near any Dwelling-houſe, yet adjudged for the Plainrif. 
8. C. cited.Godb. 287. in pl. 413.-—— 8. C. cited Bulſt. 112. 


19. So if one Man ſays of another. He hath burnt my Barn, and if See (I. b) 5. 
my Lord had done him [uſtice he thould have been hanged for it, nd & 8 
Action lies. Trin. 43 Eltz. . R. between Levett and Hawthorn, ol. 4 Laden 


Per Curiam. : Hawthorn, 

| L. and 3 
Judges held the Words not actionable, but Fenner e contra, becauſe the wilful Burning of any Barn is 
an odious Act, and a great Slander. Et adjornatur. | | 


20, If one ſays of A. he was a Pickpocket, and had picked my Godb. 28 
Pocket, and took 12 s. of Money out of my Pocket, no Action lies for 24 $3 
theſe Words, becauſe it may be done as a Treſpaſs, or in Jeſt, and fie, Case. 
not feloniou v. Mich. 15 Car. B. R. between Haſel and Auman S. P. ad- a 
* in Arreit of Judgment, Per Curtam, Intratur Trin. judged not 
I; Car. | | | : 


ctionable, 

; . becauſe lie 
did not ſay he bad folen 12.5. but that if he had ſaid nothing but be bath pick d my Pocket, the Action 
would have been maintainable. Thou haſt pick d my Pocket, is not actionable, unleſs it be ſaid 
Feloniouſly, or I will bang thee , for as Wylde. }. ſaid; it is a common Saying, that the Lawyers have 
pick'd my Pocket. Freem. Rep 277. pl. 310, (bis) Paſch. 1676. Anon — D. “5 IWite (Innuendo 
the Plaintiff's Wife) pick d 5 1. 6 a, cut of Hs Ii te's Picket, and ter Hushand (Innuendo the Plaintitt) 
was conſenting to the ſame. judgment for the Plaintiff, and held that the Words ſhall be taken in Pe- 
— 3014. 
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jori ſenſu, and are ſlar derous hoth to the Feme, and alſo to the Baron, in charging him to be conſentins 
Yelv. 136, Mich. 6 Jac. B. R. Dromant v. Weſtover.———Thou art a Pick-pocket Rogue, and 57 
pick'd tly Maſter's Pocket and his Mone box; and I cuil prove it. It was objected that the Words were 
too general and uncertain, Judgment was arreſted till the Plaintiff ſhould move. Sty. 127. Trin. 2 4 
Car. B. R. Stent's Cale. | 


See (Ga) - 21, Jf an Infint brings his Action by Guardian, and declares that 
dub the Dekendant ſaid to htm, | charge you wich Felony, tho it may be 
pl. 11. S. C. the Inkant was of ſuch an Age that he could not commit Felony, yet 
Hob. 305. becauſe this is collateral, it ſhall not be intended without ſhewing of 
pl. 325 gur the other Side. Mich. 5 Jac. B. B. between * Baſy and Child an; 
Lad ie. judged. Pill. 2 Car, between Wood and Merrick in B. N. it was ad 
ſon, S. C. zudged in Arreſt of Judgment, that no Action lies tor the ſaid Words, 
adjudged not BEINg ſpoke to a Man of full Age, becaule it is not any Aiftrmatiye 
«ctionable. that he was. a Felon; kor he night be charged upon a Sulpicion, 
226. pl. 39 Pob. Reports, Caſe 287, between + Pollard and Maßen Accordingly, 
DAL, where the Words were, 1 charge him with Felony, for taking Money 
Fol. 74 out of the Pocket of J. 5. 


3 


1 


S. C. adjudged accordingly.— Hutt. 38. Maſon v. Thompſon, S. C. adjudged per Cur. præter 
Warburton qui hæſitavit. Brownl. 18. Cowland v. Maſon, S C. ſays the Court was divided. 
2 Ld. Raym Rep. 959 cites 8. C. and Holt Ch. J. and the Court denied it to be Law]; for the taking 
out of a Man's Pocket muſt be intended a felonious taking. 


* Cro. C. 22. Ik A. ſays of B. He did violently ſet upon me in the King's 
277. pl.16. Highway, and took away my Purſe with 48. in it from me, and after 
S. C. ad- he had my Purſe, did threaten to cut me off in the Middle, and I was 


judged ac- glad to fly for my Lite; tho he Does not ſay that he robb'd him, or 


; ]. becauſe that he did this felontouſly, pet this is tantamount, and in common 
the Words HNDerftanding is but a Deſcription of a Robbery. Mich. 8 Car, 
(Violendy B. R. between * Lawrence and Woodward adjuvged, this being mou 
bien ßen in Arreſt of Judgment. But in this Cale Juſfice Croke cited tuo 


Purſe, ad Cales, 10 Cat. B. R. between + Holand and Stoner, Thou art a lewd 
threatning Fellow; thou didſt ſer upon me in the Highway, and tookeſt away my 


co kill him, Purſe. Adjudged in B. R. that the Action ties for thele Words but 
it was after rebers d upon a Writ of Error in the Exchequer Chan: 


was in Fear 


of his Lite) ber, becauſe it might be that he took it in Jeſt, or as a Trelpaſſet 
is a Deſcriy- But 10 Jac, B. R. between + Leveſton and Cawary, Thou art a lewd 
tion that he Fellow ; thou didf fer upon me in the Highway, and tookeſt away my 


1 Purſe; and if thou wilt go with me before a Juſtice of Peace, I will 


byRobbery ; Charge thee with Felony. And adjudged in B. R. that Action lies fot 

but Crooke theſe Words; and this was affirmed in a Yrit of Error, becaule te 

— 4 be- laſt Words ſhew his Intention to have been to charge him with 
x: + Robbery... OD. | 


not a dire 
Charge of | | 
ſuch taking. Jo. 302. pl. 8. S. C. ſays it was adjudged per tot. Cur. 
1 Cro. 7 315. pl. 18. S. C. Mich. 10 Jac. in the Exchequer Chamber, adjudged not actionable; anc 
ſo revers'd a Judgment to the contrary given in B. R. Bulſt. 112. Stowe v. Holland, S. C. Paſch 
9 Jac. B. R. adjudged actionable.— 8. C. cited Cro. C 277. | | 
+ 2 312. pl. 13. Lewis v. Cawardly, S. C. adjudged actionable in B. R. and affirmed in the Ex- 
chequer Chamber. : | F | 
He bath beaten me, and taken away my Purſe and 20 5. in Mcney. The Court (abſente Anderſon) held 
the Words not actionable; for it may be intended that he took it as a Treſpaſſer; for he charges him 
not with Felony. Cro. E. 3 51. pl. 9. Mich! 36 & 37 Eliz. B. R. Lyne v. Backhouſe. | 
I met A. B. G and D. upon Whitebill at 9 Town's-end, in the Evening, as I (the Defendant) © 
going home, and there they bid me deliver my urſe; and ] being afraid, put my Hand into my Pocket, and 
took out 2 5. 6d. and gave it over my Shoulder to one of them, I knew not which. Adjudged by all, præter 
Yelyerton, that Action lies; for every Circumſtance imports Slander, without any firain'd Conſtruction 
or Implication. Yelv. 145. Mich. 6 Jac. B. R. Gold v. Robins. | 
He world have robb'd me, and robb'd me of my Dagger, and took it from me, is actionable, Per tot. Cur. and 
Judgment for the Plaintiff. 2 Bulſt. 227. Paſch. 12 Jac. Gilpin v. Shine. 


8 Tol 


Low (hr Wake) hag 


7 Thou waſt the Cauſe that F. S. did hang himſelf and that R. N. did J. Ste. 
cut his own Throat, and thou beginneft with no Man but thou undoeft him, Canſe of the 


not actionable ; for it might be that they had each done ſome Offence, 8 of TL 
and that the Plaintiſt had got them punith'd for it according to Law, will ſwear it 


and that what they did was tor Griet, and fo not unlawtul in the Plain“ on 4 Book. 
tif. Dal. 89. pl. 5. 15 Eliz. B. R. Anon. Per Wil- 


1 liams J. if 
the Diſcourſe had been that the Party dead had been poiſon'd, murder'd, or come to ſome 8 | 


timely Death by Violence, and then the Defendant had uſed ſuch Words, it had been actionable; but 
otherwiſe they are too general; and ſo the whole Court 1 clearly that they are not actionable. and 
ave Judgment againſt the Plaintiff. 2 Bulſt. 10. 11. Mich. 10 Jac. Miller v. Buckden. 5 
So where the Words were, Thy Husband was the Death of J. P. and had it not been for thee and thy 
Husband he 4. 17 alive _ this 124 yr yn 0 1. 45 _ _ be the Occaſion and not the Cauſe, as 
ſending J. P. a Journey &c. or by ouſting him of his Eſtate which he occaſiona in 
4 2 821 71. Paſch. 1650. B. R. Skelton lark. e —— 


24. He is a Maintainer of Thieves. Godb. go. in pl. roo. Clench J. cited Cro E. 52. 


it as adjudg'd actionable in Ld. Shandois's Caſe. pl. 4 
ad- 
judged accordingly, in Caſe of Lea v. Penniſton.— 8. C. & S. P. cited accordingly, Roll Rep. 427. 


in pl. 20. S. C. cited by Tanfield Ch. B. as adjudged accordingly, Cro. J. 268. in pl. 30. 


25. He hath aided Pirates contrary to the Laws of the Realm, and againſt Cro. E. 52. 
a Proclamation in that Behalf. Clench. J. thought the Words here as PI. 1. Hill. 


forcible as it he had faid Scienter. Adjornatur, to ſearch for Precedents. 4 * 4x 
Godb. 89. pl. 100. Mich. 28 & 29 Eliz. Anon. | | gan v. Kiffe, 


| ſeems to be 
8. C. but there the Words are, He maintained, victualled, and help'd to let go certain Pirates, contrary t6 


the Laws of the Realm, and the Proclamations made. Adjudged for the Plaintiff; for it being ſaid he 
maintained them againſt the Law and Proclamations, it ſhall be intended in the worſt Senſe.— Roll 
Rep. 427. in pl. 20. S. C. cited as adjudged actionable, for ſaying, Thou art a Maintainer of Pirates. 
—. C. cited accordingly, by the Name of Skite v. Morgan. 3 Bulſt. 260.-—S, C. cited Cro. J. 
629. in pl. 1. | | 

| Thou dif harbour ard maintain Rebels and Traitors, It was objected, that it was not averr'd that the 
Defendant ſaid that the Plaintiff knew them to be Traitors; but Periam J. took a Difference between 
the Words (keep) and (maintatn,) that (maintain) implies a Thing prohibited, and therefore not ſuf... 
ferable ; and therefore the Action is maintainable. And he, and Windham and Rhodes held the Action 
well brought. (Anderſon abſente propter Ægritudinem.) Goldsb. 48. pl. 7. Anon. 


26. Thou haſt ſitten upon the Pillory, but did not fay in what Manner; 
not actionable. Cro. E. 62. pl. 3. Mich. 29 & 30 Eliz. B. R. Anon. 
27). Words, viz. Thou haſt procured falſe Witneſſes to ſwear in ſuch an Le. 101. pl. 
' Atfion, adjudg'd actionable ; for when it is ſaid he procured Witneſſes, 131. S. C. 
it is intended, in malam partem that he procured them to ſwear for him TG 
which would ſwear tallly. But if the Words had been, Jou brought in Ms Nen 
falſe Witneſſes, Action would not lie for them. Cro. E. 93. pl. 1. Paſch. and bring in 


30 Eliz. B. R. Prowſe v. Carew. falſe Wit- 

| | | . eoeſſes in ſuch 
a Curt at Weſtminſter &c. It was found that he procured and brought in, but was acquitted of the Sub- 
orning. No Judgment appears. | 


28. Thou haſt ſought the Blood of thy Husband, and waſt his Death ; for 
if thou hadft been an honeſt Woman he had been alive yet, and avers in Facto 
her Husband was killed. It was ruled that the Action lies; for the 

Words ſhall be taken to be ſpoken in malam partem, and adjudg'd for 
the Plaintiff Cro. E. 239. pl. 8. Trin. 33 Eliz. B. K. Gaſtrell v. 
Townſend. | LY Os 

29. My Ld. Preſident of the North ſbewed Mr. Stapleton's Hand ſet to a 
Book, whereby he had conſented to the late Rebels of the North, but by the 
Means of Mr. Fairfax, my Ld. Preſident was perſwaded, and the Matter 
ſuppreſſed. Adjudg'd that the Words are actionable; for it cannot be his 
Hand unleſs wrote by himtelt, but another may write his Name; and 
when he ſaid he conſented to the Rebels, and ſhew'd not any certain 
Perſon, this cannot be otherwiſe intended bur that he conſented to all 
the Rebels in their Rebellion; but if he had ſaid that he conſented to — 
| "BN an 
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aud B. which were Rebels, this perhaps may be intended that he conſented 
|. to them in ſome other Matter. Cro. E. 251. pl. 17. Mich, 33 & 34 Eliz 
C. B. Stapleton v. Frier. | | 
15. a. 25. Thou getteſt thy Living by ſwearing and forſwearing; not actionable; 


| 
852 49 „ for he might have the Fines ot ſuch as commit Perjury ; cited per Cur, 
| 


» ä 


EE 


4 Rep. 
b. 


Blith, 8. C. Cro. E. $88. 1n pl. 1. as Dr. Stanhope's Caſe. 


Paſch. 27 $97 8 | 
Eliz. B. R. but this Reaſon does not appear there. 


31. Thou didft rob Carpenter's Hall, and deceive the Company F 20 J. he. 
ing ſpoke of one ot the Company who had been Maſter ot the Company 
and as ſuch had the Goods and Money of the Company delivered to hin. 
bur it zot being affirm'd that he was Maſter at the Time when he robb'd the 

Fall, it ſhall be intended that he was not; and theretore the Words do 
not amount to a Breach of Truſt only, but are actionable. Cro. E. 98. 
pl. 28. Mich. 42 & 43 Eliz. C. B. Thaxbie v. Smith. 

32. Thou art a Cut-purſe, is not actionable; Per Cur, Godb. 181. 
Mich. 9 Jac. C. B. in pl. 257. Obiter. 

33. She bath married the Husband of another Woman. It was moved in 

Arreſt of Judgment, that the Plaintiff's Wife might be dead or beyond Sea 
far j Tears, and then the Caſe is our of the Statute of 1 Jac. cap, 11, 
and tho it be alleged that he had no other Wife, yet the Words muſt be 
taken as they were ſpoken before the Auditors. And perhaps the Mean- 
ing might be, that the Plaintiff was contracted to, and fo in Conſcience 
was the Husband of another Woman, And Judgment was given againſt 
the Plaintiff, Allen 37. Hill. 23 Car. B. R. Eels v. Smith. | 
34. Thou art a cheating Knave, and haſt ſtolen two Bonds from me (In- 
nuendo two Bonds for Payment of Money from the Defendant.) Per Cur, 
The Words are not actionable. Sid. 35. pl. 3. Paſch. 13 Car. 2. C. B. 
Lizard v. Clare. 

35. She (Innuendo the Plaintiff) had a Child, and either ſpe or ſomebody 
elſe made it away. Bridgman Ch. J. held, that (making it away) muſt be 
underſtood of killing ir, and fo actionable ; but the 3 other J. e contra, 
that it ſhall be taken in Mitiori ſenſu. And thereupon Bridgman con- 
ſented that Judgment be arreſted. Cart. 55. Hill. 1) & 18 Car. 2. 
C. B. Faulkner v. Cowper. . 

36. He hath broke 3 or 4 of his Father's Ribs, of which he ſhortly after 
died; and I will complain to a Fuſtice of Peace of him; he may be hang d 

for the Murder, altho it was done 20 Years ſince. Adjudged for the 
Plaintiff ; for taking all the Words together, they muſt neceſſarily in- 
tend a murderous Killing. Vent. 11). Paſch. 23 Car. 2. Phillips V. 
Kingſton. | 

37. He is as very a Rogue as ever went by the Highway; he kill d a Man 
on board a Ship, and if he had not bought it off with a Piece of Money he had 
ſuffered for it. Scroggs Ch. J. faid they could not imagine this any 
other than an unlawtul Killing, when it is ſaid (he would have fut- 
fered for it.) And per Cur. the Words are actionable, and Judgment 
for the Plaintiff. 2 Show. J. pl. 61. Trin. 3x Car. 2. B. R. Bonfield 
v. Linton. | Oy 

38. You are no Harris, and have none of the Blood of the Harris's in hol. 
Plaintiff alleged that the Words were ſpoke intentionally to diſinberit hin. 
Not actionable; for the Words might be meant as to Courage, Hu- 
mour, or good Nature, and do nor of themſelves import him a Baſtard 
And Judgment was ſtay d. 2 Show. 95. pl. 92. Paſch. 32 Car. 2. B. K. 

Harris v. Roberts. 2 9 
3 Salk. 326. 29. He broke my Houſe like a Thief. Not actionable. 2 Vent. 172- 
pl. 6. Anon. Paſch, a W. & M. in C. B. Anon. e 


40. George 
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40. George Button (the Plaintiff) is the Man who killed my Hushand, her S. C&S P 
Grit Husband being dead. The Court was of Opinion that theſe Words ordingly; 


were actionable; tor the by whom they were ſpoken, averr'd the Death — 


— r 


of her Husband. And as to the Cafes cited ro prove theſe Words are not further ſaid, 


actionable, Diſtinguenda ſunt Tempora; tor in thoſe Days People were I can tel! you 
very litigious, and therefore the Judges diſcouraged Actions for ſlan- % # was 


derous Words; but now too much Liberty is taken to abuſe People with _—— 


their Tongues 3; and theretore they ſhould be reſtrained by Juſtice. So was George 
that now any Words maliciouſly ſpoken thall be taken in ma lem Partem; Button. The 
for the Uſe of Words is to expreſs the Mind, and ſhould always be in- Court held 


tended as they are underſtood by indifferent Perſons. So Judgment was «A WB 


given for the Plaintiff. 8 Mod. 24. Hill. 7 Geo. 1121. Button v. Hey- are to be 
ward & Uxꝰ. ä | | taken in the 
. * f worſt Senſe, 
viz. to be a Killing malitioſe & voluntarie, and not by Accident. And there is no Room to ſuppoſe 
the Party alive after the Verdict The Queſtion is now only, what is underſtood by the Hearers ? 
The Notion of taking Words in Mitiori ſenſu has been exploded many Years ; 5o or 60 Years. Ch. 
. Holt's Rule was what was underſtood by By-ftanders; he would ſay that the Caſes were one Way, 
and another; but wherever Words were ſpoken tending to the Diſparagement of a Perſon, he ſhould 


be always of an Opinion that the Action would lie. herever the Apprehenſion of the Hearers, and 


the Meaning of the Speaker was ſcandalous, the Words ſhall be taken in the worſt Senſe. If this was 
intended here of an innocent Killing, the Defendant might have juſtified it in a Plea ; and unleſs it doth 
appear upou Record, that the Perſon was not dead, but alive, the Words are actionable. MS, Rep. 


41. In an Action upon the Caſe for ſcandalous Words, the Declaration 
ſet forth, That in a Diſcourſe between the Plaintiff and the Defendant, 
the Defendant ſaid to the Plaintift, I (meaning the Plaintiff) did ſhut 
up my Sifler (meaning Anne the late Wife of the Plaintiff, and Siſter of 
the Defendant, then lately deceaſed) and murdered her; and I will prove 
it. There was Judgment for the Plaintiff below, and upon a Writ of 
Error it was inſiſted, That the Word (Murder) does not neceſſarily 
import the raking away another's Lite feloniouſly, or with a malicious 
Intent, which is neceſlary, in order to conſtitute an Offence ; and there- 


fore (Murdravit) without the Words (Malitia ſua przcogir*) will not be 
| ſufficient in an Indictment. But the Court held that the Word (Mur— 


der) in its common Signification imports a felonious Killing, unleſs ex- 
plained by ſomething ſubſequent, which the Party might have taken Ad- 
vantage of here by a ſpecial Juſtification, or by Evidence, like the Caſe 
in Cro. C. 510. where the Court ſaid, that to call one a Murderer is ac- 
tionable, and ſhall nor be intended that he was a | Murderer of Hares] 
unleſs ſuch foreign Intendment be diſcover'd or ſhewn in pleading. And 
the Judgment was affirmed. Paſch. 13 Geo. 2. B. R. Rivers v. Light. 
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(A. b) For Words. In what Caſes it lies for the Words 
for a collateral Reſpect. In what Caſes, where the 
Words are not underſtood. 


l. 55 a Man ſpeaks ſcandalous Words of another, in a Language C70. E 496 

| that the Auditors do not underſtand, no Action lies for them, e pl. 16. Jones 
cauſe tber cannot be any Dilcredit ta him when they are not under⸗ 8 Nur. 
ſoon, Trin. 39 Elis. B. K. between Fores and Dawkes agreed and 5456. 
adjudged. | zainſt the 
See Mo 182. pl. 325. Trin. 26 Eliz. Anon. (H. b) pl. 14: 8. C. but S. P. does not e 6 
S. C. cited Cro. E. $65. in pl. 45: a 

| 2. 8 


— — 
2 K — — 
——— — — mmm n 
a 
. —— —— — — I * 


— As —— G - 
Pr — — ——— 
= = — 


— — 
IE ——— EE I EEE — —— — — - = 


— — — 


4 
q 
i 
i 
l - 
- 
. 
+8 
Li 
bi 
is 
il 
i 
* 
1 
4 
79 
i 
if 
* 
j 
1. 
I 
14% 
0 
: 
: 
1 
1 
{fl 
£0 
1 . 
l if 
0 
8h 
i: 
1 
1 
x ö 
l 5 
wt 
| 
3 
34 
1 * 
i395 
+7 
0 
io; 
1 
i 
: | 
1 
1 
0 
z 
' 4 
1 
1 
N 
1 
1 
111 
4 ii 
. 
bi: 
. 
5 
z 
Þ 
Y 
5 
Wat 
% 3 
2 
15 
+4 
11198 
7 41 
4 
q j 
15 
* 
- 1h 
: 
(| j) 
al 
i 
195 
5 ti 
"318 
+ 
1 
1 
F108 
11 
118 
1H 
19H 
15 
ip 


- — — 7 2 — — — — aer - — 
. r — 
> reer — — — 
— — —— . png > 


* 
* 


* — OY yo 


508 Actions [for Words.] 
Cro. E 496. 2. As tif à Man ſpeaks in Latin certain ſcandalous Words of me, 
pk - © in the Preſence of Men that do not underſtand Latin, no Action up- 
aquiged. = On the Cale lies, becauſe it is no Diſcredit to me. Trin. 39 Elz, 
lainif— B. R. between Jones and Darvkes agreed and adjudged, tho it wag 
(H. b) pl. averr'd that the Auditors underſtood Linguam Romanam, for this 
ta. S Might be Italtan, which is now the Roman Language. | 


does not appear, —S. C. cited Arg. 2 Show. 435. in pl. 399. 


Hob. 268. at 4. So if one Man in Welſh calls another Thief, in the Preſence of 
the End of ſuch who da not underſtood what is intended thereby 

Pl: 353-35, in Staccario adjudged, cites Trin. 39 Eltz. B. K. Hob. Rep, 
derous Cale 351. | P19 | 

Words in ; : 

Welſh bear no Action, except you affirm that they were ſpoken in the Hearing of ſuch as underſtood 
the Welſh Tongue; for the Slander and Damage conſiſt in the Apprehenſion of the Hearers.— (+, 
E. 496. pl. 16. Mich. 38 & 39 Eliz. B. R. cites S. P. to have been adjudged accordingly. And of that 
Opinion was the Whole Court. | | 


4. Plaintiff declared, that the Defendant ſpake ſuch Words in Nei, 
and that in Engliſh they ſigniſied, Thou haft murdered thy Wife; but did 
not aver that the Worps were ſpoken before Welſhmen, or ſuch as under. 
ſtood the Nelſßh Tongue, but only in Præſentia & Auditu quamplurimo- 
rum ſubditorum Dominæ Reginæ. The Action was brought in the 
County of Monmouth, which was once Parcel of Wales, but is now an Ex- 
gliſb County. All the Juſtices and Barons held, that tor this Cauſe the 
Julgment was erroncous; for it ſhall not be intended that any there un- 
deritood the ſaid 7ongue ; and then it was not any Slander. Cro. E. 865. 


pl. 45. Mich. 43 & 44 Eliz. in the Exchequer, Price v. Jenkins. 


1 


(B. b) In what Caſes it lies. Where the JYords are 
| 1 85 repugnant. | 


See (H. a) * a Feme Covert ſays to another, Thou haſt ſtolen my Goods, 
pl. 22. in . whereupon he to whom they are ſpoken asks of her what Goods, 


the Notes 


3 and the Feme anſwers My Plow-ſhuff, and in the Declaration the 
; Jh) 7.rkes Plaintiff avers Innuendo the [Plow-ſtuff of the Baron of the Feme, 


are ſtolen, 110 Action lies; for the Feme Covert cannot have Goods, Palch. 


and Charnel 
bath ftolen 11 Jac. B. R. 


them, ſpoken by the Wife; adjudg'd the Words attionable, (tho' the Wife could have no Turkies) becauſe 
2 had charg d him with ſtealing of them. Cro. E. 279. pl. 7. Paſch. 34 Eliz. B. R. Charnel's 
e. | 5 4 | 
Words ſpoken by the Defendant's Wife of the Plaintiff's Wife, viz. Thou art a thieviſh Rogue, and 
a thieviſh Quean; for thou haſt ſtolen my Faggots, viz. 5 Faggots of the Defendant's and his Wife. It 
was ſaid it was impoſſible ; for a Feme Covert hath not Goods that can be ſtolen. Adjudg'd actionable 
and ſcandalous, and ſhall be conſtrued according to common Intendments, that ſhe charg'd her with the 
ſtealing of her Husband's Faggots, which is Felony, and whoſe the Goods were is not material, Cro. 
. 600. pl. 24. Mich. 18 Jac. B. R. Stamp v. White. Palm. 358. Strong v. White, S. C, adjudged 
or the Plaintiff, . 7 423 4 . 
So, Thou art a Thief, for ſtealing my Corn out of my Barn, actionable. Sty. 13 5. Mich. 24 Car. B. R 
Gibbs v. Dunn. 8 | 
F. ftole my Plate ont of my Chamber, being ſpoke by a Feme Covert, was held actionable; for in com- 
mon Speech it is well known that the Wife accounts the Husband's Goods as her Goods. Adjudg'd in 
5 B affirm'd in the Exchequer-Chamber. Cro. C. 52. pl. 10. Mich, 2 Car. C. B. Powell v. 
unkett. N 


See (P. c) pl 4. where after a Verdict it was intended that they were her Goods dum ſola, and 
ſtolen then. 2 
2. it 


F ag” 8 * 
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2. Ik one ſays to another, Thou haſt murder d J. S. no Action lies, The ein- 


if it be averr d thar J. D. is pet in full Life, D. xx Jac, B. K. nc decke 


a | that the De- 
Pett s Caf 5 adzudg d. fendant had 


A. f : a Wife, who 
is till living, and that Defendant ſaid of him, J hou paſt till my Wife, adjudg'd not actionable; bur 
had ſhe been dead it had been ornerwiſe. 4 Rep 16. a. pl. 9. Hill. 39 Eliz. C. B. Snag v. Gee.— 5 
8. C. cited Poph. 187. Arg. Litt. Rep. 310 Mich. 5 Car. C. B. the S. P. accordingly per Cur. obiter. 
— Bulſt. 167. S. C. cited by Coke Ch J. 8. C. cited Arg. Win. 39. 8. C. cited Arg. Mar. 
109. in pl. 187.—— 8. P. per Cur, Jo. 141. at the End of pl. 7. . 


z. Ik one Man ſays to another, Thou haſt ſtolen me (Innuendo Roll Rep. 
Detendant) an Hundred of Slate, ng Action lies, becauſe the Innuendo 255: pl. 3. 
has made the Words repugnant ; tor he could not ſteal the Oeken⸗ . C chor. 
dant, as it muſt be taken by the Words. Pill. 13 Jac. B. B. be⸗ upon a 2d 


tween White and Brough, adzudg'd. . Motion 


. , | Doderidge 
J. ſaid it is uncertain how it ſhall be taken; and therefore, for the Disfavour of ſuch Actions, the Ac- 


tion lies nor ; and adjudg'd accordingly againſt the Plaintiff. | | 


4. If a Man in an Action upon the Caſe, declares that the Defen- RA 
dant fatd of him, He is a baſe Gentleman, and had 3 or 4 Children by Fol. 25. 
A.S. his Maid-ſervant, (Jnnuendo quandam A, D. at the ſpeaking of Pen s 
the Words the ite of J. O.) and after kill'd them, or cauſed them to r 
be kill' d, Abi revera he never was gullty ok any Jncontinency with Haller, S. C. 
eſaid A. S. nor any other, nor of any ſuch Felony or Murder. —_— AC- 
fter a Verdict kor the Jlaintit it was moved in Arreſt of Judg- 2757. 
ment, that inalmuch as he had averr d that he never was gutlty of pl.? rey- 
- any Incontinency with A. S. this ts all one as if he had averr'd that mer „ Hal- 
he never had any Child by A. O. and that if he had ſa averr d no ſs 3-© 
Action would lie; for then it would appear to the Court that there me, 
was no ſuch in Rerum natura, as ts ſuppoſed to have been kill'd; As Lat. 159. 
if one Man ſays to another that he kill d J. S. and avers that there Keymer v. 
never was any ſuch as J. S. no Action lies. But it was adjudg d ane or - 
for the Plaintiff, becauſe the Averment is not ſpectal that he had not „ cet, 
any Child by A. S. but generally that he was not incontinent with only uxon 
her. Mich. 2 Car. Regis, between Kemer and Hallet, udjudg' d, this the Words, 


S 


22 


being moved in Arreſt of Judgment. „ 
or not, and not upon the Pleadings; and agreed by 3 Juſtices that the Words are actionable.— 8. C. 
cited Arg. as to the Words being actionable. Cart. 55 — S. C. cited Comb. 232. by Eyre J. and 


ſaid that the Words were held actionable only by reaſon of the Preface (baſe Gentleman.) But Holt 
Ch. J. faid the Words were aCtionable, and that without ſuch Introduction of calling him baſe Gen- 
tleman, os: | 1 | 


5. He (Innuendo the Plaintiff) and one Allen are perjur'd Knaves. It 
was moved that (He) cannot be referr'd to 2 Perſons, neither can (per- 
jar'd Knaves) be referr'd ro one Perſon; but the Court held it well 
enough, tho” it be falſe Engliſh; for the Senſe appears. And adjudg'd 
"= the Plaintiff. | Cro. J. 100. pl. 33. Mich. 3 Jac. B. R. Turner v. 
Darcie. | 
6: Thou art a Knave, and haſt forg'd my Husband's Will againſt his Ibid. 40. 


Mind. Win. 39. Arg. cites it as ruled that no Action lies. 10 Jac. b 
Mallard v. Wiſe. . | _ apreed this 
Caſe, be- 


cauſe the Words are repugnant and contrary ; for if it be forg'd it is not her Husband's Will. 
One ſaid of Fenner J. Thou haſt forg'd my Father's Will. Palm. 441. Jones J. cited it, and faid 
the Opinion was that it will ſcarce bear an An. 


7. To ſay of a Widow that her Children (Innuendo her Children which * See (D. a) 
lhe had by her former Husband) are Baſtards by one F. is actionable, the Pl 8. 8. P. 
aleging a Communication and Loſs ot Marriage; for tho' in Truth they 

1 cannot 
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cannot be * Baſtards in Law, yet in Reputation they may be fo. Judg. 
ment for the Plaintiff, Cro. C. 322. pl. 4. Mich. 9 Car. B. R. Brian v. 
Cockman. 

8. M. flole a Sheep of his, (Innuendo of the Defendant's) and that i: 
was not the firſt he ftole by an Hundred, It was moved in Arreſt that (his) 
muſt reter to M. which is Proximum antecedens, and ſo the Words are 

. repugnant ; for one cannot fteal his own Sheep. But the Court held the 


Words actionable as laid in the Declaration. 8 Mod. 30. Hill. » Geo. 
1721. Muck's Caſe. | 


— ah 
* 


(C. b) In what Caſes it lies. In reſpect of the Luce 
tainty of the Perſon of chm they were ſpoken. 


1. IF a Pan ſays to the Servant of J. S. 1 am a true Subject, and 
I chou ſerveſt no true Subject, J. S. may have an Action. 
between $:r William Nalgrave and Agar, udjudg'd. ; 
See (V. a) 2. I one ſays to another, That he ſaid there is no Prince in Eng. 
pl. 36.8. C. land, an Action lies, tho“ there are ſeveral Princes in England, ag 
Nate ere Carls, Marqueſſes and Oukes ; for when a Oiſcourſe is of a Prince 
—(X. nl. (imply, this intends the King's eldeſt Son, My Reports, 14 Jac, 
: ; 5 40 between Lewes aud Walter, adjudg'd. 
8 | 


does not appear. 


See (H. b) 3. Jf one Man ſays of another, My * [Thy] Maſter, Mr. Browne, 
pl. E S. C. hath robb'd me of all my Goods, an Action lies for Browne his Maſter; 
3 J. for his Perſon is apparently deſcrib d by his Surname, and by the 
Brown v. Name of Maſter, which is a Relative. Mich. 15 Jac. B. R. be- 
Low, S. C. tween Browne and Load, adjudg'd, this being moved in Arreſt of 
aqjude'd for Judgment. | ” 


the Plain- | 
tiff; for it ſhall not be intended that he had more Maſters of that Name. 

In Caſe for Words, the Plaintiff alleged that the Defendant adtunc & ibidem Colloquium habens with a 
Servant of the Plaintiff, ſaid You are a great Rogue and Raſcal, as great a Rogue as your Maſter Ec. It 
was held that ſuch Allegation was ſufficient ; for the ( Adtunc) refers to the whole Clauſe, and imports 
that he was then Servant when the Diſcourſe was between them; and Judgment for the Plaintif, 
Comyns's Rep. 267. pl. 147. Mich. 4 Geo. 1. C. B. Upton v. Pinfold. . 


Lies 4. If A. ſays to B. One of us two is perjur'd, and B. ſays to A. It 
T. were is not I, AND A. ſays again I am ſure it is nor I, B. ſhall have an Action 
ſworn in bot theſe Words: for the ſubſequent Words thew apparently that he 
againſt B. intended him. Dubitatur Paſch, 42 Eliz. B. R. between Ce au 
and he ſaid Chambers. | | 

One of you is | 

perjur d. R. brought an Action for theſe Words, and alleg'd that the Defendant ſpoke thoſe Words, 
el 7 the Plaintiff.) Cited Cro. E. 497. in pl. 16. per Popham, to be adjudg'd in Sir John 

urn's Caſe. 155 | | 


See (Z.2) . I there be a Bill exhibited in the Exchequer-Chamber againſt 
p.5.8.C. 6 [16] for a Conſpiracy, and upon Communication thereof J. O. 
does not aid, Theſe Defendants are thoſe that help'd to murder W. N. * mean. 
clearly ap- ing one W. N. who was murder'd by one T. O. who was hang d 


e- ing; | action 
pear. b) for it.] Every one of theſe 6 [16] Defendants may have an upon 
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n 


upon the Cale, as well as if they had been ſpecially named. Þob, pl 17. 8. C. 
Reports, between Foxcro; and Lacy, adjudg'd. = 1 N 


Trin. 11 Jac. adjudg'd and aſfirn'd in Error.— Jenk 297. pl. 52. S. C. accordingiy. S. C. cited 
Godb. 391. in pl. 477. as adjudg'd that the Action would not lie for 2 Reaſons; firſt, becauſe (Theſe) 
was uncertain in the Perſon, 2dly, it was uncertain in the Thing ; for it might be that they had Au- 
thority to do it. 7 ; ' | 

A. B. and C. were ſubſcribing W itnefles to a Will, and they proved the ſame in the Prerogative 


Court. In Diſcourſe of the ſaid Will the Defendant ſaid, J. hey (Innuendo A. the Plaintiff, and B. and 


C.) or ſome of them forg d the Mill, and they are perjur'd, and Ile prove them ſo. Per Cur. The firſt Words 
are only introductive to the 2d, and the 2d contain a poſitive Charge of Perjury againſt them all; and 
gave Judgment for the Plaintiff. 2 Barnard. Rep. in B. R. Paſch. 6 Geo. 2. ughes v. Winter. 


6. If one ſays to J. S. Thy Son hath robb'd me, and the Son brings an So where 
Action, he muſ? aver that F. S. had no more Sons, or otherwiſe he cannot the Words 
maintain the Action. But if one ſays to a Son, Thy Father, or to a Wite, ty Thy 
Thy Husband hath robb'd me, the Action lies for the Father or Husband |,” _ 


: murder d m 
without ſuch Averment; for there cannot be more Fathers or Husbands. C;1a, and g 
Cro. J. 444. Mich. 15 Jac. B. R. agreed per Cur. in pl. 21. —_ 

: . | | rought 

the Son it was held that neither Innuendo the Plaintiff, nor an Averment that the Defendant ſpoke 
the Words of the Plaintiff, would ſerve; for it is but a general Allegation of Words which import no 
Slander, without averring that the Plaintiff was the only Son of his Father. But in the Caſes above 
of Thy Father &c. Thy Husband, or Thy Maſter, it had been good; wherefore, abſente Lea Ch. J. 
| rr cars was given for the Defendant, Cro. J. 635. pl. 1. Paſch. 20 Jac. B. R. Harvy v. Chamber- 
ain. 8 Palm. 283. S. C. accordingly ; but ſays if it had been Thy Son William, it had been certain 
enough. 


J. A, and B. diſcourſing of J. Symms and W. Symms, A. ſaid The 
Symms's make Half-Croꝛun Pieces, aud F. mms did carry a Cloak-bag full 
of Clippings. In an Action for theſe Words it was objected that he did 
not ſay Theſe Symms's, but The Symms's; and that a Cloak-bag of Clip- 
pings was uncertain ; for it might be Clippings of Wool &c. or Clip- 
pings of Silver from the Goldſmith's, who in making Plate make Clip- 
pings; neither is any certain Time ſhewn when the Words were ſpoke ; 
and therefore adjudg'd that the Action would nor lie. Godb. 391. pl. 
477. Paſch. 3 Car. B. R. Symms's Caſe. | 

8. An Action was brought tor ſaying, H. got a Witneſs to forſwear hi m- 
ſelf in ſuch a Cauſe. You or he (Innuendo the Plaintiff) Hir d one B. to 
forſcwear himſelf. It was moved that the Words are not actionable; for 
tho' the firſt Branch, if alone, is certain enough, yet when he goes on, 
and ſays, You or the Plaintiff hir'd one B. to torſwear himſelt, it be- 
comes wholly uncertain to whom the Words relate. It was alſo moved 
that the Action lay not, unleſs B. had actually forſworn himſelf; bur 
Per Cur. the Words You or He &c. do not render the former uncertain; 
for they relate not to the getting &c. but to New Matter, viz. who paid 
the Money; belides, if the Words were A. or D. did &c. either A. or 
D. might bring an Action, but then there muſt be an Averment that nei- 
ther of them did it. It is not neceſſary to the maintaining of this Action, 
that B. did, in Fact, forſwear himſelt, the Innuendoes here are not intro- 
ductory of new Matters of Fact, bur only explanatory of the foregoing 
Words. Judgment pro quer. 10 Mod. 196. Hill. 12 Ann. B. R. Har- 
riſon v. 'Thornborough. | 


(D. a) For 
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RAN p. b) For what Words it lies, in Reſpect of the Uncer- 
LY e tainty of the Thing. 


t. IF one Man ſays to another, Thou haſt two Wives, and I will 
hang thee, or do the beſt I can to hang rhee, an Action lies tor 
thele Words, tho' it might be that he Had 2 Wives before the Sta- 
tute which makes this Felony, or otherwiſe it might be that one of 
| might have 2 Wives, and yet it is not Felony within the 
Statute, as not knowing of the firſt White's Lite; pet becauſe he ſaid 
he would hang him for it, and the Words were tpoken falſely and 
maliciouſip, it ſhall be interpreted that he intended this to be Felony 
within the Statute ; and the Words altogether tinport as much, and 
ſo ſound in Slander, Mich. 10 Car. B. R. between Nliams and 
Tedbury udjudged Per Curtain, atter a Verdict for the Plaintiff, be: 
cauſe the Words were ſpoken in Anger. Jntratur Pill. 9 Car. Rot, 

| 1160. 5 , | | 
. 266.51. - 2. In an Action upon the Cale, ik the Plaintiff declares that he 
Jo Dr. Stb. was a Doctor of Divinity, and Parſon of B. and there being a 
thorp's Communication of the Plaintiff, the Defendant ſatd theſe Words of 
Caſe, S. C. the Plaintiff, He is yonder in the Church, and is robbing the Church, 


417. pl. 6 the Church ot B. aloreſaid.) Akter a Verdict for the Plaintiff, Upon 
s. da. Not guilty pleaded, the JÞlaintiff ſhall have Judgment, tho” it was 
bordingly. Objected that the Word Church had a double Signification, ſcilicet, 

Thos baſe the Church Material, and the Church Catholick ; and it is uſual for 


1 Divines to ſay, that Men rob the Church who do not pay their Oues 


nuendo the .,..c 


from the 


Crurch (In. Church; and the Statute of 23 ). 8. that takes away Clergy from 


Fenner and 


A Williams J. moved in Arreſt of Judgment. Intratur Trin. 10 Car. Rot. 1398. 


thought the | 

Words not actionable; but Popham, Yelvertor, and Tanfield e contra; for they are to be taken ac- 
cording to common Parlance, and in the worſt Senſe ; and therefore (Robbing the Church) muſt mean 
in a felonious Manner, and the Innuendo ſhews he meant the Material Church ; and the Words (and 
thou haſt pull'd off the Lead) is a further Addition, and not a ſhewing wherein the Felony he in- 
tended, conſiſted ; and therefore Tanfield ſaid there was a Difference, where he ſaid (For thou haſt) 
and (And thou haſt &c.) and adjudged for the Plaintift. Cro. J. 153. pl. 2. Paſch. 5 Jac, B. R. Ben- 
ſon v. Morley. | 


(T. a) pl. 3. If A. ſays of B. I have found out B. now; I have found Records 
1. S. C. which he hath forged, and he ſhall dearly pay for it; I have catched the 
Forgerer, att Action lies for thele Mords, tho it does not appear that 
he intended a Record ; but it map be that he intended a Copyhold 
Record, or other Thing which is not a true Record, but only a Ke 
cord in Appellation; for it ſhall be intended, according to the Words, 
a true Record. Mich. 13 Car. B. B. between Garbut and Bell ad- 
judged Per Curiam, this being moved in Arreſt of Judgment. 1 
| — | 4. I 
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4. If 9. ſays theſe Words, That perjured Rogue and Villain Pot- See (K. b) 
ter, without more Words precedent or ſublequent, yet Jo. Potter Pl. 3. S. C. 

Ul have an Action for theſe Words, alleging a Communication of 
and Loveday ADJUdged, this being moved in Arreſt. But a Writ of 
Error was brought. 

. Mr. C. came into Cornwall with a blue Coat, but now he hath gotten 2 Bulſt. 216. 
much Wealth by trading with Pirates, and by cozening by Tale of Pilcharas, S. C. and by 
and by Extortion. Coke Ch. J. {aid that the Words (by trading with J. dhe 80 
Pirates) are too general; for an honeſt Man might trade with a irate, are 5 ou F 
not knowing him to be one. Godb 252. pl. 349. Paſch. 12 Jac, B. R. neral; and 


Crook v. Averin. _ whole 
g | : | 2 ourt a- 
greed that they are not actionable. And Judgment againſt the Plaintiff. 


—_—_ i —_— 


* 


6. Thou art a ſacrilegious Perſon, and committeſt Sacrilege every Day. It Lev. 250. 
was objected that this thall not be intended of robbing Churches, which S. C. ad- 


is Felony, but of detaining Tithes, which by the Civil and Canon Lay Judged for 
1 . 1 0 © #& the Defen- 
is Sacrilege 3 & adjornatur. Bur afterwards the Court were of Opinion dant, tho 


for the Detendant. Sid. 36. pl. 4. Mich. 20 Car. 2. B. R. Gaudy v. the Words 


Smith. were laid to 
be ſpoke. 


maliciouſly, and to cauſe him to be brought in Queſtion for his Life. 
adjornatur. 430. pl. 63. adjudged for the Defendant. She was guilty of Sacrilege, not ackion- 
able. Freem. Rep. 67. pl. 80. Mich. 1672. C. B. Lady Stukely's Caſe. { 


—— — 


(E. b) For what Words it lies, without any Au r mem. 
| Fal 27. 


I, FF, one Man ſays to another, Waterman and thou didſt kill thy Cro. J. 423. 


Maſter's Cook (Innuendo }. S. Servant to J. D.) and thou watt 5 N. 
never tried for it, and 1 will bring thee to Trial for thy Lite. An Action —4 Hlainsife 
lies for theſe Words, tho there was not any Dilcourſe before of any — Briugm. 
Pan that was killed, and without alleging that he was his Maſter, 60 S. C. ad. 
or that he had any Cook that was killed, vecaule it is a great Slan- a 
der to ſay that he Kill d his Yaſter's Cook, tha he was cor thewn who —Poph. 
was his Maſter's Cook; for he intends thereby that he had killed a ter- 128. 8 C. 
tain Man, and it ſhall be intended that he had a Maſter, and that his adjudg'd for 
Malter had a Cook, and that he was killed, till it be tound or ſhewn mes, 
to the contrary by the Defendant, inaſmuch as he by the Words has , erer. 
affirm'd it. Palch. 15 Jac. B. R. between Cooper and Smith àd- for thou cid): 
judged. But Houghton was againft it, becauſe he thought that the # 4%. 5. 
Innuends had made it ill, becauſe this is Innuendo J. S. the Ser- ft now 
vant of J. D. where the Words were ofa Cook; and he has avetr'd 3. K. r the 
him to be his Servant, which is another Perſon; as if a Man ſald Plainiie. Bur 
that he killed J. S. and the Plaintitf in the Action laps Innuendo 3 he 
J. N. this deſtroys the Action. Note, that Cook and Servant map d bot ua. 


that any of 


| ſtand Inſiinul ; and lo the Court laid. | S's Servants. 


| | was flain 
nor any Innuendo that any was ſlain, it was reverſed in the Exchequer-Chamber. Cro. J. 331. pl. 1 e 
Mich. 11 Jac. B. R. Barons v. Ball. | : | | 5 
An Action was brought for ſaying, Thou haſt murder d A. thy late Servant. Exception was taken tha: 


the Plaintiff did not aver that ſhe was dead; but Curia contra; for if ſhe were not dead, or if there were 


no ſuch, the Scandal is the greater; and Judgment for the Plaintiff Niſt. 3 Keb 624. Paſch. 28 Car, 
2. B. R. Green v. Warner. | 


6 P 2. Tf 


2 Keb. 401. pl. 8. S. C. 


—_— 


L 


' Thow baſt 2. Ika Man ſays to another, That he has killed the Wife of Is 
* d my . or one ot the Sons of ] S. or that * he has ſtole his Horſe, an Action 
or Co. the les, without any Averment that J. S. had any Wife or Son, or 


Words are that he had any Horſe ; for this ſhall be intended till the contrary is 


not action- ſhewn, Paſch. 15 Jac. B. R. in Cooper and Smith's 
able without = 4 .— 9. 15 J P Cale, agreen 
Averment 5 | | | i 
that he was dead. Mar. 109. pl. 187. Trin. 17 Car. C. B. Anon. £1 

* $. P. per Cur. obiter in 8. C. Bridgman 60. Noy. 55. S. P. accordingly per Cur. obiter.—._. 


See the Notes on pl. 1. 


See (Z. a; 3. Ik one ſays to another, Thou haſt killed a Man, an Action lies, 
p!.4. and rhe thg? he did not deſign any particular Man; for this is a great Slay: 
This der. Paſch. 15 Jac. B. R. in Cooper and Smith's Cale, agreed Jer 
Point does CUrtam, | 
not appear 8 | | 
in any of the Books cited above. And in ſuch Caſe he need not aver that a Man is kill'd ; per Twi. 
den J. Sid. 53. Mich. 13 Czr. 2. B. C. in pl 18.—And fo if he had ſaid, Thou baſt kill'd J. N. for Twiſ. 
den ſaid, that tho ir had been controverted heretofore whether the Death of a Man ought to be 
averr'd, yet it is now ſettled that it need not be averr'd that the Man is dead; for it ſhall be intended 
unleſs it appears by the Declaration that he is alive. Sid. 53. ut ſupra, S.P. by Twiſden, an 4 
the Action lies, unleſs it appears upon the Record that the Party is alive; and the Plaintiff had his 
judgment notwithſtanding ſuch Exception taken. Vent. 117. Paſch. 23 Car. 2. B. R. Phillips v. 
Kingſton. 8 | 


Sty. 66. 4. Ik a Man ſays of J. S. He hath kill'd his Cook, and the faid 
Roll C.J: T, 9 or others for him, did give 12 Quarts of Wine to Shelden's Witt 
_ been that the ſhould nor certify her Knowledge therein, J. S. ſhall have an 


adjudged ac- Action without Averment that he had any Cook, or that the Cook 
tionable. — died, inalmuch as his Life does not appear within the Record. Paſch. 
5 J. a 5 Jac. B. R. between Sir 7homas Holt and Taylor, adjudged, 


5 Jac. B. R. Holt v. Aſtgrigg, ſeems to be S. C. and was, H. ſtruck his Cook on the Head with a Cleaver, 

and cleav'd his Head, the one Part lay on the one Shoulder, and the other on the other. Adjudged not ation. 

able, it not being averr'd, unleſs argumentatively, that the Cook was kill'd ; Per Cur. Fleming and 

Williams abſentibus; for Slander ought to be direct, againſt which there may not be any Intend- 

ment; but here, notwithſtanding ſuch Wounding, the “ Party may be living; and then it is only a 

Treſpaſs. | | | | 5 
* Quezre. 


2 Bulſt. 42. F. Tf one ſays to another, Thou didſt kneel upon the Body of J. S. 
Billing v. fo as the Blood guſhed our of divers Parts of his Body, whereby hedied, 
Ces, Alt Action lies, without Averment of the Deathof J. S. inaſmuch as 
Words the Detendant himſelf has ſaid he is dead. Mich. 10 Jac. B. R. 
_ are, between Ellis and Knight ddjudged. | | 

e came to 1 ö 


ſuch an Houſe, where one lay ſick in his Bed, and the Plaintiff got upon the Bed, and with his Knee did break 
bis Blood-bulk, and thereby killed him. Adjudged for the Plaintiff per tor. Cur, | 


See (I. b) 6. Ik one ſays to another, Thou haſt poiſoned Smith; and it ſhall 
pl. 4. S. C. coſt me 100 I. but I will hang thee, no Action lies for thele Words, 
_—H6.% without Averment of the Death of Smith. Palch. 11 Jac. between 
PL doed for Facob and Miles udjudged; the lame Caſe, Pobart's Reports 8. and 
ad] | | 
the Plaintiff Cale 351. I | | | 


in B. R. but ng £4 | 3 
revers d in the Exchequer-Chamber, becauſe it appeared not by the Words that he poiſon'd him wil- 
lingly, nor that Smith was dead at the Time of ſpeaking the Words. Cro. J. 343. pl. 9. Paſch. 
12 Jac. S. C. adjudg'd in B. R. and that Judgment revers'd.— —Roll Rep. 24. pl. 2. S. C. but 8. P 
does not appear.— Jenk. 293. pl. 40. S. C. 8. C. cited by Hobart Ch. J. Hob. 268. | 


If one ſays to B. Thorn baſt 1 J. F. it is actionable, tho J. S. be living ; for one may be poi- 
ſon'd, and yet not to Death ; for ir may break out otherwiſe, as in Boils, Vomitings &c. Per Yelver- 
ton J. Yelv. 31. Mich. 44 & 45 Eliz. B. R. Arg. | Dn 


», It 


* 


[ 
| 
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2 one lays of another, I will call him in Queſtion for poiſoning See (P. a 
his own Aunt ; and I make no Queſtion but to prove he hath poiſoned his 5 1 
Aunt, an Action upon the Caſe lies, without any Averment of the %% ;. 


Death of his Aunt at the Time of the ſpeaking of the Words; for it C0 E. 555. 
ſhall be intended that the is dead, till it be ſhewn to the contrary, in pl. 3 8. C. 

- almuch as her Lite does not appear within the Record. Trin. 39 n 
Eltz. B. between #: and Poor adjudged, But it is ſaid by Fenner, n a&ion 
that the Poiſoning without Death gives a Cauſe of Action, | Her nor be. 
not averr'd that His Aunt was poiſon'd ; for otherwiſe it was no Offence ; Sed non Fr — 4 
63. S. C. and per tot. Cur. the Action is maintainable without Averment of the Death of his Aunt ; 
becauſe one may be poiſon'd, and yet not die. So it is not like Snagg's Caſe; for it is impoſſible for a 
Man to be murder'd and he not die — S. P. by Twiſden and Keeling J. Sid, 225. Mich. 16 Car. 2. 
B. R. in pl. 23. 


. 


8. Ik one ſays to another, Thou haſt committed Burglary, in break- (SA, 

ing his Houſe, and ttealing his Goods, no Action lies, becauſe it does Bf 

| nor appear whoſe Hauſe and Goods he intends. Trin. 44 Eliz. SN. ” wh 

B. R. between Braun and St. ohn ũdjudged. 1 pl. 8 88 
—᷑ro. E. 

$89. pl. 3. 8. C. and tho' it was ſaid (innuendb the Houſe of one B.) yet that is not ſufficient, and ſo being 
uncertain the Act ion was adjudg'd not maintainable. | 


9. If a Man ſays of the Gaoler of a County Priſon, He doth Cro E. 783. 
let go Priſoners, and is a Partaker with them, and he had never a Sheer pl. 20. 


on his Bed until he ler Priſoners go our of the Gaol to ſteal them, no 1 | 


Action lies for theſe Words, without an Averment that he had ſome ad it was 
Sheets upon his Bed. Mich. 42 43 Eliz. B. N. Heath's Caſe, Ad; alſo objected 
judged. Es Fas | that it was 

Ss Ve not averr'd 
that they ſtole any Sheets for him, wherefore it was adjudg'd for the Defendant —S. C. cited Arg. 
2 Bulſt. 141. | | | 


10. Tf a Man ſays of J. S. He did murder Hodge Horwood, 
(quendam Rogerum Horwood innuendo) rhe Blood was rrack'd to his 
Cate, and laid him upon his Henrooſt, an Action lies for theſe Mords, 
tho' he names him Hodge Horwood, and tho' no Communication is 
latd to have been of him, and tho no Averment is made of the 
Death of Hodge Horwood, and tho' he lays (quendam Rogerum 
Horwood innuendo) which implies in a manner that he is alive ; = 
the Words ſtrongly imply that he is dead. Paſch. 11 Car. B. R. 
between Willet and Sands, adjudged per Curiam, this being moved 
in Arreſt of Judgment. | | „ 
11. He was Confederate with Campian the Feſuit, not actionable; for it Thou <va/ 

is not ſaid he knew him to be a Jeſuir, nor in what manner he was Con- 3 — 4 
federate with him. - Cro. E. 251. in pl. 17. cites it as ruled 26 Eliz. % i . 


Brown v. Liſle. Nortb, nor 

| 5 J 4 5 actionable, 
the Words being too general, it not being averr'd that he knew they were Rebels, Bulſt. 109. cites it as 
adjudg'd. N | | | 


' 


12. Thou art as very a Thief as any is in Warwick-Gaol, was held clear- 5. C. cited | 
* be actionable, with an Averment that ſuch a one was there for 3/ Fenner 


orſe-ſtealing, but without ſuch Averment it would not be good. Cro. 3 vo. 
E. 214. pl. 9. Hill. 33 Eliz. B. R. Lacy v. Reynolds. | per Cur. 
| utt. 72. 


and S, P. adjudg'd there; the Words being He is as arrant a Thief as any is in England &e. but did not 

aver that there was any Thief in N N Potter v. Brown. in. 70. Hill. 21 Jac. C B. the 

8. C. and Hutton, Winch, and Jones held that there needed no ſuch Averment, and took a Difference 

where the Words relate to a particular Place, and when to an intire Realm, and the ſame Law when it 

is tied to one K ind of Felony; for it is very well known that there are Thieves in Eng land, ard in 

every other Realm. But ibid. 89. Trin. 22 Jac. C. B. the Court, viz. Hobart, Hutton, and e 
| | arre ſte 


I | & 
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arreſted the Judgment for want of ſuch Averment.— Cro. J. 687. 1 
held that for want of Averment the Words will not maintain an Aci | 


on, and Judgment for the Defen- 
dant. 8. C. citedby the Name of Walter v. Brown, Cro. C. 40. in pl. 1. ſays that no Judgment 
was there given for the Plaintiff, 3 1 \ 5 


r 


—— 


2. Foſter v. Browning, S. C. and 


Cro, K 342. 13. There was never a Robbery committed within 40 Miles of Wi Ii 

pl. 11. Mich. rough, but thou hadft thy Part in it; adjudg d has Aceh will fle 
Al without an Averment that there was a Robbery committed within 40 

the & C ad- Miles &c. For otherwiſe it is no Slander. Cro, E. 308. pl. 11. Mich 

judg'd 72 35 & 36 Eliz. B. R. Ball v. Roane. | : 

cord 8 . e ; | 

but there inflead of the Word (Robbery) are the Words (a Purſe cut.) 


14. He is a Maintainer of Thieves, and keepeth none but Thieves in 1; 
Hunt, and I will prove it. The Juſtices held the Words were not ac- 
tionable; for he does not ſay that he knew them to be Thieves whom 
he maintain d. Cro. E. 746. pl. 24. Hill. 42 Eliz. B. R. Ball v. 

% ö | 
Action will 15, Thou art à Thief, and haſt robb'd my Son. Per Cur. This is good 


8 without any Averment that he hath or had a Son, becauſe the Words 


without par. Thou art a Thief) are actionable, by reaſon of the diſcrediting the 
ticular Aver- Party in the Audience of others who know not if he had a Son or not. 
ment of any Noy 55. Ellwin v. Moore. wy 1 
Damage, as | ; 

to call a Man Thief, Traytor, or the like, theſe are Malum in ſe, Agreed. Mar. 2. in pl. 3. Paſch. 15 
Car. B. R. Anon. I | 


2 


16. If ever Man was perjur'd Wittam was ; but becauſe it was not 
averr'd that any Man was perjur'd, Judgment was ſtay'd by Tankeld, 
he only being in Court. And he ſaid the Reaſon why, in Theft and 
Perjury, there muſt be an Averment is, that they are ſuch bad Things 
in themſelves that they ſhall not be intended without it. N oy 116. 
Wirtam's Caſe. a | | | RE ET 
15. Thou has hoifter'd | houſed] Thieves, and ſtolen Goods, and the Thieves 
and Goods were found in your Houſe, and the Thieves were had before ſuch 

uftices, and committed by them to Priſon, and were hang d, and if the 
2 had not been your Friend it had been hard with you. It was obſected 
that becauſe it is nor laid that he knew a Felony was done, and that 
theſe were Felons, and the Goods felonious Goods, the Words were not 
actionable; for he can be in no Danger by houſing them or their Goods. 
But per Cur. clearly, the Words taken all together as laid are ver 
ſcandalous, and actionable, and eſpecially the latter Words; and ad- 
judg'd for the Plaintiff. Bulſt. 109. Paſch, 9 Jac. B. R. Tabbe v. 

= Matthew. | 
Thou baſh 18. Thy Father is a Thief, and hath ſtolen more Goods than I am worth. 
folen ”— Adjudg'd per tot. Cur. that the Words are actionable, without any Aver- 
2 bur ment of what the Defendant was worth at the Time of ſpeaking the 
becauſe he Words. 2 Bulſt. 141. Mich. 11 Jac. Painter v. Warn. 

i aver a | | 
. Maſter had Tobacco, the Plaintiff could not have Judgment. Cited by Richardſon Ch. . 
Litt. Rep. 166. Mich. 4 Car. C. B. | os | 


19. Of an Attorney, He hath forg d the laſt Will of F. S. It was 
moved in Arreſt of Judgment, that it is not alleg'd that the Will is ſup- 
poſed to be forg d; but per Cur. that is neceſſarily implied; and adjudg d 
actionable. Hutt. 29. Hill. 16 Jac. Cardinall's Caſe. HY 

Brownl. 13. . 20, He was indicted for Felony at a Seſſions holden at &c. but did not 

PS -—q aver that he was not indicted; and for that Reaſon Judgment was ſtay d. 

Babes Hob. 219. pl. 290. Paſch. 16 Jac. Bland v. Edmunds. | 

, for | | 
— Averment.— Hutt. 18. Bland's Caſe, S. C. adjudg'd for the Defendant, 


21. As 
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21. As ſure as God governs the World, and King Fames this Kingdom, ſo 
ure hath F. S. committe! 7 reaſon Sc. J. S. may well maintain his Action, 
without averring that God governs the World, or King James this 
Kingdom; for they are Things apparent. Cited per Twiſden J. Sid. 53. 
in pl. 18. as adjudg'd in K. James's Time. 5 
22. My little Boy in my Houſe is A. D.'s Baſtard; I wonder you will keep 
Company with her, In Action tor theſe Words ſhe alleg'd that ſhe lott 
divers good Matches, bur did not aver that there was any Communi- 
cation of Marriage with her, nor that there was any little Boy there; and 
for theſe Defects Judgment was ſtay'd. Litt. Rep. 166, Anne Diſtol's 
Cale. 
23. That Whore, that B.'s Wife murder'd my Child, and would have kilbd 
me, I find it. Per Cur. the Plaintiff need not ſhew that the Child is 
dead, and this is ſufficiently affirmative. Litt. Rep. 3 10. Mich. 5 Car. 
C. B. Browne's Caſe. 5 
24. He kept his Wife baſely, and ſtarved her. Theſe Words of themſelves Cro. C. 1 55. 
will bear no Action ; bur 1t the Party of whom the Words were ſpoken pl. g. Paſch. 


were in Election to be married to any other, and by ſpeaking of theſe 3, Car. B. R. 
Words is hinder'd, there with ſuch an Averment they will bear an Ac- Sheree 


tion. Agreed per Cur, Mar. 2. Paſch. 15 Car. B. R. in pl. 3. Anon. ſeems to be 
| | 3 | S. C. and the 

Words are, He is a ſharking Fellow Sc. and us d himſelf violently to his former Wife, and denied her Neceſ- 
ſaries &c. and alleged that ſuch a Woman refus'd ro marry him by Reaſon of thoſe Words. And ad- 
judged for the Plaintiff, and that Judgment affirmed in the Exchequer Chamber; but agreed that the 
Words, without ſuch Circumſtances, will not maintain an Action. So where the Words were 
You are a Whore, and a perjured Whore, and lays Loſs of Marriage, ſhe muſt ſet forth particularly with 
whom ſhe loft it. 12 Mod. 597. Mich. 13 W. 3. Wetherell v. Clerkſon.— 2 Lutw. 1293. . 
the 2 there are, Lou are a Whore, and a forſworn Jade. And Judgment arreſted for the ſame 
Reaſon. . | - 

Words ſpoke of a Suitor to a Woman were, I hat do you mean to entertain him; for he was a very 
harſh Man to his former Wife, and would not allow her Neceſſaries, and is of ſmall Eſtate; by which rhe 
Feme refuſed him. Adjudged actionable. Litt. Rep. 193. Arg. cites Shepherd's Caſe. 

One ſaid of a Maid, She is a Man, and not a Woman. She laid ſpecial Damages. Action lies. Cart. 
55. Arg. cites Mich. 1658: Pye v. Wallis. | | 

She is a burſten bellied Quean, and her Guts bang down to ker Garters. Adjudged aftionable, a Com- 
munication of Marriage being alleged. Litt. Rep. 193. cited by Harvey as a Caſe remembered by 
him | 


25. The Count was of a Communication between J. S. and the Defen- 
dant of the laſt Will of R. deceaſed, and that Detendant ſaid of the 
Plaintiff, He hath forged his Uncle Row's Will. Exception was taken that 
it was not averr'd that R. was dead at the time of the Words; Sed non 
allocatur ; It being ſaid that there was a Diſcourſe of the Will of R. de- 
ceaſed, and there (deceaſed) goes to the Deſcription of his Perſon, and 
expreſſeth that he was then dead. Beſides the Words imply it; tor it he 
were not dead, he could not forge his Will. Vent. 149. Mich. 23 Car. 
B. R. Dorrel v. Jay. „ 5 1 . 

26. Caſe for ſaying of the Plaintiff to her Mother, Jour Daughter (in- 
nuendo the Plaintiff) is a brazen-faced Whore, and deſerves to be hanged, 
bur did not aver that the Mother had not any Daughter beſides herſelt ; 
but the Court held it well enough, rhe Declaration being that the De- 
fendant habens Colloquium of the Plaintiff did ſpeak the Words, which 
makes it certain enough. And judgment tor the Plaintiff. Sty. 150. Mich. 
| 24 Car. B. R. Ralph v. Davye. . 
| 2). I have an honeſt Man in Langattock, who will prove that Williams 
| - (the Plaintiff) ſaid he had kilPd a Man iu Ireland, and buried him in the 
Hands; and the Plaintiff averr'd that he never did ſay ſo. It was moved 
in Arreſt of Judgment becauſe he did not aver that he did not kill a Man 
in Ireland, nor that there was not a Man in Langatrock who could prove 
that the Plaintiff ſaid ſo; bur ad judg'd that if the Words had been laid 
as ſpoken from the Report of another, then it muſt be averr'd that the 
other did not ſo report; but here the Detendant undertakes to prove ic 


- 


nn 
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himſelf by a Man he had in Langattock. 3 Lev. 171. Trin. 36 Car. 2 
© uh Williams v. Lewis. | BY | ; 

2 Salk. 693, 28. Caſe by a Butcher, and declares of a Colloquium of the Plaintiff 

pl. 1. Mich and of a NV epTe ot a Cow which he had to fell, and that the De- 

1 W. & M. fendant ſaid, that the Cow of which the Quarter was Part died of Calving 

1 per quod he loſt his Cuſtomers ; and Judgment for the Plaintiff. It was 

gers, S. P. aſſign'd tor Error that there wanted an Averment that the Cow was dead 

exactly, and Per Cur. The alleging Loſs of Cuſtomers is too general; but had it been 
ſeems to be laid that he expoſed a Quarter of a Cow to Sale, and hy Reaſon of thoſe 

8.C. Words /oft the Sale, it would have been actionable; but as it is now laid 

it is not, and theretore Judgment was reverſed. Comb. 161. Mich, 1 W. 

& M. in B. R. Rice v. Pidgeon; 1 | | 

29. He is a Rogue, and rob d the Hockley Butcher; it was objected that 
it did not appear that there was a Hockley Butcher ; ro which Holt Ch, 

FT anſwer'd that then the Fault is the greater, it is a double Crime and 

42. e tor the Plaintiff Niſi. Comb. 247. Paſch. 6 W. & M. in B. R. 

mith. v. Williams. 


te Py hs _ —— — 1 


_—_— — 
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.. 


(F b) For what Words 1t lies, in Reſpect of the Uncer- 
tainty of the Thing, without an Averment. 


Cro.J. 337. 1. IF a Pan ſays to J. S. Thou uſeſt me now as thy Wife did when 
pl. 11. S. C. the did ſteal my Cuſhion, no Action lies for J. S. and his Wif 


N for the Slander to the Wife, without an Averment; for it is not di 


Wife when rectly ſaid that the Mile had ſtole his Cuſhion. Mich. 10 Jac. B. R. 
ſhe 2 my between Ratc/if and Michel adjudged e contra ( ſcilicet, that the ac 
Cuſbion. tion lies ;) but this was revers'd Per Curiam, in a Writ of Etror 
Judgment in the Exchequer Chamber, for the ſame Cauſe, 8 


was revers'd 

in the Ex- : | £ | 
chequer Chamber, it not being averr'd that any Felony was committed; and then it tis no Slander.— 
Godb. 239. pl. 331: Mich 11 Jac. ſays that Judgment upon theſe Words was revers'd in the Exche- 
quer-Chamber, becauſe they were not actionable. 8. C. cited Comyns's Rep. 268, Mich. 4 Geo. 
1. C. B. in pl. 147. | 


Lat. 219. 2. Ik a Man ſays of J. S. having a Diſcourſe of his Anſwer in 
Prior v. Col- Chancery, If he will juſtity his Anſwer in Chancery to be true, I will | 


bold, alias prove him perjured, att Action lies, without any Averinent that he 


Frier v. Ca- 


bold, S. C. juſtified his Anſwer to be true; for this ſhall be intended, and the 
Hyde Ch. . Slander 18 apparent. Mich. 3 Car. B. R. between F. rier and Cor- 
and Jones bolt ADjUDgeD- per Curtain, the which Intratur Pill. 2 Car. Rot. 
held the Ac- But: there the Plaintiff ſhewed how he juſtiſied his Anſwer, in a ſe 
Whitlock . COND Anſwer in Chancery; but this was before the ſpeaking of the 
doubted, © Mordg, which was not ſutficient, and fo taken as no Averment. 


becauſe the | | | 
Words are contradictory. Afterwards it was doubted, becauſe not aver'd that he had juſtified his An- 
- ſwer after the Words ſpoke. Judgment for the Plaintiff. | 


See (F. a) 3. In an Action upon the Cale by A. againſt B. if the Plaintiff 
N C. declares that one J. S. preferr'd a Bill in Chancery againſt yin, 
ee J ſhewing the Effect of the Bill, to which he made a true Anſwer upon 
914.74 his Dath, according to the Courſe of the Court, and that after he 
Snowde's hlnſelt, and one C. diſcourſed Inſimul, and theu came into the ſame 
Place the ſaid B. and one O. whereupon the Plaintiff ſaid to C. 


will 


j 

# 

14+ 2 200 
1 

\ 1 41 


will not talk any more with you now, your 2 Affidavit-men are come; Caſe, S. C. li. 
whereupon B. the Detendanr faid of the Plaintiff, A. need not ſay ſo; adjudged ac- 


tor he was abſolutely torſworn in his Anſwer to J. Stiles's Bill, Innuen- rdingly. 


do the faty Bill and Aniwer. Tho' there was not any Diſcourſe of 
the Plaintiff before, yet the Action lies; for it ſhall be intended this 
Bill in Chancery, it it be not ſhewn ot the other Part that there was 
another Bill in any other Court preferr'd by the ſaid J. S. Mich. 9 
Car. B. R. between Sir Richard Strode and Strode Allen àdjudged, 
this being moved in Arreſt of Judgment. 
4. The Defendant ſaid to J. B. Son of the Plaintiff, in the Preſence of 
divers, thou (pretar* J. B. innuendo) and thy Father (innuendo the Plain- 
tiff) were both perjured, and I (innuendo the Detendant) w] prove you 
both perjured. It was moved in Arreſt of Judgment, that it was not averr'd 
that F. B. was the Son of the Plaintiff. But it was held well enough, for 
that ĩt was alleged that the Words were ſpoken to F. B. his Son. And it was 
adjudged for the Plaintiff, Cro. E. Mich. 36. 3) Eliz. B. R. Brent v. 
Ingram. | 

: I never came home and pox'd my Wife ; after Verdi& Judgment was 
arreſted ; for per tor. Cur. the Words are too looſe to bear an Action. 8 
Mod. 290. Trin. 10 Geo. 1725. C. B. Clarke v. Dier. 


— 
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6 a. 


(G. b) For what Words it lies, in Reſpe& of the Un= Ran 


certainty of the Thing, with an Averment. pn lf 


. | Fm 
1. IF a Pan ſays to a Feme Covert, Thou bold Collobine, Baſtard- Jo. 356. pt. "0 
bearing W bore, thou didſt throw thy Baſtard into the Dock at 6: S. C. ad- 1 
Whiechappel, no Action lies for theſe Words, with an Averment 41 , 
that before the ſpeaking thereof an Inkant was found dead in the Plaintiff, — 
Dock of J. S. at W hicechappel ; for it does not appear that he in- (D. a) p.. 
tended this Infant. Dill. 10 Car. B. R. between Collobine and his 11. 5. C 
110 3 v. Vinor, udjudgeb, this being moved in Arreſt of 
üdgment. : | . Li | 9 
2, In an Action upon the Cale, if the JIlaintiff declares that 1 
whereas there was a Oiſcourſe of the Plamtiff touching a Suit in "700 
Chancery, in which the now Plaintiff was Oetendant and J. S. | Wt! 
Plaintiff, and that Carlton and Perc were examined in the ſaid Suit, 
the Defendant laid theſe Words of the Platnttff, He hath ſuborned 
Carlton and Petr to ioriwear themſelves ; and I will have them in the 
Star-Chamber for it, and make them to ſpend 100 l. pet no Action lies 
upon this Declaration, becaule it is nor averr'd that Carlton and Petr 
were examined upon their Dath in the laid Caule, nor whether they 
were examined upon any Matter then in Jlue between them. Mich. 

11 Car, B. B. between Bull and Knowles Pet Curiam, in Arreſt of 
Judgment, ſtaid. 5 2 % 

A In an Action upon the Cale, if the ]laintiff declares that the (x. 4,1 2. 
Defendant was Plaintiff in an Action brought againſt S. in the S. C. 
Court of Bathe in the Guild- hall there, and that the Oelendant there 
pleaded to Iſſue, and it was there tried, and the Plaintiff at the 
Trial of the ſaid Plea was produced as a Witneſs on the Part of 
the ſain S. and he there, in the {aid Court, before the Judges and 
Jurors for the Trial thereof tinpanelled and ſworn in due Form of 
Law (being examined upon Dath) did depole the Truth, according 
to his Knowledge of and concerning the lud Jfiue ;_ pet the Deten⸗ 

. vant 


—_ Actions [for Words] 


dant having a Communication with A. S. concerning the ſaid ] 
and Trial, ſatid thele Words of 1 Plaintiff, Your Brother De 
took a talie Oath (Innuendo the ſaid Dath) againſt me; I would not 
have taken ſuch an Oath for all the World. This ts not a good Ayer: 
to make the Words actionable, becauſe it is oot averr'd that the 
Iſſue was join'd, nor that there was any Trial; but only he ſays that 
at the Trial he was ſworn cc. which is not ſufficient. Hill. 11 Car, 
B. R. between De/amor and Heskins adjudged for this Cauſe among 
others, that the Action does not lie. Trin. 11 Car. Rot. 900. 

4. You have done as ill, and worſe, and it will caſt you as much to be quit 
as it coſt him, (meaning one R. S. who had been attainted of Felony.) 
Gawdy thought it not actionable, the Words being uncertain ; bur the 
other Juſtices doubred, & adjornatur. Cro. E. 31. pl. 6. Trin. 26 Eliz. 
B. R. Smith's Cafe. | | 

5. Thou art a pocky Raſcal, (Innuendo the French Pox) and an Aver. 
ment that in common Intendment the Words are ſo underitood, held not 
actionable; otherwiſe if the Averment had been of ſuch Intendment in a 
particular Place, as Welch Words, and Healer of Felons in the Weſt 
Country. Rane ſtay'd. 2 Show. 285. pl. 280. Paſch. 35 Car. 2. 
B. R. Jackſon v. Hall. | 


* : * — 


(H. b) Where the Words are uncertain of whom 
they were ſpoke. / hat ſhall be a good Averment that 


they were ſpoke of him. 
Con Lag WI E RE the Words in themſelves are certain, fo that it may 
Fen v Wiſc. be intended that the Speaker intended a Perſon certain, there 
man, 8. C. they may be made actionable by an Averment, Mich. 3 Jac, B. B. 


&8.P. by in Viſeman's Caſe, by Tanfield. 


but where the Words import in themſelves apparent Uncertainty, it is otherwiſe. 


# 


as 8 2 2. If one Man ſays to another, My Maſter Mr. Brown hath robb'd 

Ing 'the Note me of all my Goods, Brown may have an Action againſt him, avert- 

there. lng chat he laid the Words of him, without averring that he was his 

A Maſter ; for the Averment that he ſaid them of him implies as much, 
Fol. 80. (and peradventure * it ſhall not be intended that there are more 

WEN rowns.) Mich. 15 Jac. B. G. between Browze and Lane, udjlidg d. 

Euſeby (. this being moved in Arreſt ot Judgment. 

nuendo the | | | 

Plaintiff ) {and it ſeems it was his Chriftian Name] is a Rogue, a Raſcal, and a Forger of Bonds. But 


becauſe it did not expreſsly appear that the Perſon to whom the Words were ſpoke was Servant to the | 


Plaintiff at the Time of ſpeaking them, Judgment was ſtay'd by the Court. Brownl. 10. Hill. 12 Jac. 
Jotham v. Ball. 4 of > SEE 
y _ was not content to take my Living from me, but ſent his Man Andrews to kill me. Per tot. 
Cur. the Declaration is uncertain ; for the Words (My Mafter) comprehends a Generality, and doth not 
refer to any Perſon certain, and therefore it cannot be intended the Defendant meant to tax the 
Plaintiff more than any other Perſon, and therefore the Count ſhould have ſaid Innuendo the Plainrift, 
or averr'd that the Defendant was his Servant at the Time, ſo that it might appear to the Court ex- 
preſoly that the Plaintiff was intended; and it may be he had at that Time more Maſters, Mo. 63. Pl. 
174. Trin. 6 Eliz. Bray v. Andrews. Dal. 66. pl. 29. S. C. in totidem Verbis. 


S. C. cited | W 
3. Ik a Han ſays to J. S. Go tell thy Landlord Hendy he 1s 4 
by Dode- Thief, for he ſtole John Dier's Purſe, an Action lies for Hendy agar 


aft l. bin, averring that the words were ſpoke of him to the ſain I. ©. 


— tl 


Actions [for Words.) _—_— 
without averring that he is Landlord to J. S. For he ts certainly adjudg'd 
enough detcriv'D by the Word Landlord, and he avers that they were $224-— 
ſpoken of him. Mich. 10 Car. B. B. between Hendy and * 1 

Koll, 
adjudged. by Roll, 

F R & Py | thar the De- 
claration was laid only with an Innuendo of the Plaintiff, then Landlord &c. and adjudg'd good; Bur 
that in another Caſe where one ſaid, Your Landlord (without a Surname) is a T bief, in ſuch an Innuendo 
it was, after great Debate, (the Court being at firſt divided in Opinion) adjudg*d naught ; but there if 
the Plaintift had avery'd that he, to whom the Words were poke, had no other Landl. rd, it had been 
good. Allen 32. Mich. 23 Car. B. R. * ; 


4. If a Pan ſaps to A. Thy Husband and his Mafter have ſtolen 2 Bute 81. 
my Wood, the Maſter ſhail not have an Action, averring only that he -ifard ». 

ſaid the Words of him, without an Averment that he was the Maſter b. S. ©: 
of the Hugband of A. Trin. 11 Jac. B. N. between Liford and 00, kchetot. 


Stamp, per Curiam. Declaration 


1 : f g | 3 
uncertain, and ſo not good; and adjudg d againſt the Plaintiff. (V. a) pl. 47 & 48. S. C. but S. . 
does not appear. | 


5. Ika Man lays, Where is this Baker, he hath perjur'd himſelf &c. 3 Bulk. 72. 
J. S. who is. a Baker may have an Action againit him, averring #"s<a&, 
only that he ſaid the Words of him, naming himlelk Baker in the ue per 
Declaration, tho' he does not allege that there was any Diſcourſe of tor "Cur. for 
him before ; for his Perſon is ſufficiently deſcribed. Trin. 13 Jac. — Plain- 


* Roll Rep. 


227. pl. 34. Scory, alias Scorier, Baker's Caſe, S. C. and Coke Ch. J. and Doderidge held the Declara- 


tion good, by alleging the Words ſpoke of the Plaintiff; and Coke held that if a Perſon ſhould ſay of 
him, I here is this Chief Juſtice, or of a Counſellor, Where is this Counſellor &c. it would be ſufficient. 
And Doderidge ſaid that the Words Your Father-in-Law is perjur'd, (Innuendo ſuch a one) has been ad- 
judg'd actiopable; for the Perſon is deſcrib'd | 
. That murderous Knave Strouzhton lay in Wait to murder me. One Tho. Stroughton brought Action 
thereupon, and ſaid the Words were ſpoke of him. After Verdict it was moved in Arreſt, that the 
Words were uncertain, and therefore not actionable; bur after divers Motions it was adjudg'd for the 
Plaintiff, Cro J. 108. Hill, 3 Jac. B. R. cited by Tanfield J. as a Caſe wherein himſe:t had been of 
Counſel. 1 | | 

6. Tf a Man ſays, My Brother is perjur'd, J. S. the Brother of Cro. J. 127. 
him that ſpoke the Words, ſhall have an Action againſt him, aver- 2 pol 
ring that he ſpoke the Words of him being his Natural Brother, % Car. 
without any Averment that he had not more Brothers; for it may chat the ac- 
be well intended that they were ſpoken of a Perſon certain. Mich, tion well 
3 Jac. B. N. between Wiſeman and Wiſeman, abjudg', this being!“ 
moved in Arreſt of Judgment. | | | 

7. Jf a Man ſays of J. S. He cc. and after J. S. brings an * Cro. J. 
Action for thele Words, and the Declaration ts that the Defendant 8 2.7: 
dixit de querente He c. this is ſufficient, without alleging that there Court at 6.0 
was any Diſcourle of him betore. Paſch. 11 Jac. B. between 74. doubted; 
cob and Sterling, per Curiam. Mich. 21 Jac. B. R. between * $474 but upon 


and Ward, adjubg d; and ſo the ſame Term it was there adjudg'd Vie» of Pre- 


between Furnfal and Cutterel, after Verdict for the Plaintiff, colt, aha 


8 | form d it 
was a common Courſe ſo to declare, when it is alleg'd that he ſaid De præfato the Plaintift hæc Verba, 
it is neceſſary to be intended of the ſaid Plaintiff, and the finding his ſpeaking the Words of the Plain- 
tiff helps the Caſe; wherefore it was adjudg'd for the Plaintiff. Ibid, ſays a Precedent was ſhewn, 
ons 2 S. P. was adjudg'd accordingly, and affirm'd in Error. Hill. 18 Jac. B. R. Sanders v. 

oolrick, 9 
He (Innuendo the Plaintiff) js not worthy c. Exception was taken that the (He) may be ſpoken of 
any other, and the Innuendo will not help it; but per tot. Cur. Hic & Ille make a Demonſtration what 
Perſon he intended, and it is alſo alleg'd that he ſpoke de querente thoſe Words; and ad ulg'd for the 
Plaintiff Cro. E. $61. pl. 34. Mich. 43 & 44 Eliz. C. B. Taylor v. How.—-S., P. He (Invuerdo the 
Plaintiff ) flole a Ring &c. Win. 102. Mich. 22 Jac. C. B. Crompton v. Phil pot. — Raym. 86 Mich, 
15 Car, 2. Arg. ſays that in ancient Time it 25 he conſtant Courſe in Declarations to lay a Collo- 
| quium 
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622 Actions [for Words.) 
jr of the Plaintiff, avd ir was a grand Doubt it it Was good withour it, until Cro. J. 673. Smit 
= Ward's Caſe, and there reſolved that (de quzrente) ſupplies the Colloquium. gd: 11 IN 
Mich. 13 Car. 2. B. R. Dacy v. Clinch, He (Innuendo the Plaintiff) is a Nhe S . The Court faig : 
was good enough; for the Declaration being {de quer ente) it ſhall be intended to be ſpoke of the ſame 


Plaintiff, eſpecially after Verdict, and cited Cro. J. 231. Gyer v. Ormſted; and alſo the Caſe of Smith 
v. Ward. -—— See Beamond v. Haſtings. | 


All. 32. g. Jn an Action upon the Caſe, if the ]Ilaintiff declares that t 
OI»: Defendant ſald cudam Mar? 1Þ 3 


the Words. 5 had not any more Sons ; for this is a ſufficient Averment that 
are not laid he was the Son of the Tad Mar P. and there ſhall not be intended 


Innuendo, which cannot ſufficiently aſcertain the Declaration; but adjudg'd for the Plaintiff —---. 
* 46. 8 C. adjudg'd for the Plaintiff. 


here being a Colloquium betwixt the Father of the Plaintiff and the Defendant, he ſaid that Taylor 
did ſteal the Mare of 7 S. and thy Son cu conſenting to it, without averring that the Father had no more 
Sons than the Plaintiff; and therefore adjudg'd per tot. Cur. for the Plaintiff, 3 Bulſt. 249. Mich, 14 
ac Lewkener v. Godnam. | | | 
* Original is (one;) but it ſeems ir, ſhould be (or.) \ 
9. Jf a Man ſays, The Boxes are Traytors, they have clipp'd Mo 
ney, and it is no Matter if they be robb'd ; for they can get it again 
with Clipping, and who ſhould do it but Edward Boxe ; no Action lies 
for John Boxe and Edward Boxe for theſe Mords, with an Averment 
| that the Words were ſpoke of them; kor without a Communication 
| IG recedenr it cannot appear that he intended them; for there may be 
everal Boxes beſides them, and the laſt Words are only by way of 
| | Interrogation. Malch. 14 Eltz. B. B. adjudged, | 
| In ſome Caſes 10. If a Man lays, He that goeth before there is perjurd, and there- 
| tho! ther: Upon J. O. brings an Action upon the Caſe, alleging that there was 
| co "7 a Diſcourſe of the Plaintiff between the Defendant and one J. N. 
| cation of a und thereupon the Detendant ſaid thele Words; and does not allege 
J Man, yet that he ſaid theſe Words of the Plaintiff, nor avers that the [Ilatn- 
ft was then going before. Wich. 8 Car. B. R. between 4% aud 
"+ Bis: Geriſo, per Curiam, this being moved in Arreſt of * Judgment, and 
RU the Polttea ſtay d accordingly; and after the ſame Term Judgment 
have Ac- was given againſt the Plaintit. | 
2 and But in the laid Caſe, it che Plaintiff declares Quod Defendens col lo- 
4 Hook quium habens cum J. N. de & concernente querentem adrunc & ibidem 
tbe Certain- præſentem & ante prztatum J. N. ſol um ad runc euntem, Anglice, Go- 
ty; As if Ing before the ſaid J. N. [De] then only [going before him] ſaid theſe 
A. B. 4 Words of the IB laintiff, He (Innuendo rhe Plaintiff) that goeth before 
Ho 1. thee (prædictum J. N. Innuendo) is perjur'd ; the Action lies upon this 
the Street. Declaration, becaule it is alleg d that there was a Diſcourſe of the 
and J. &. latntiff, and that he only was going before J. M. and that the 
e, Dekendant ſpoke thele words of the Plaintiff; Mich. 9 Car. B. B. 
* 27 between Mercer, alias Aiſb, Plaintiff, and Geriſp, Defendant, adjudg'd 
He is aThief, upon Demurrer, they being the ſame Parties between whom the firſt 
2 Action was ſtay d. Intratur Trin. 9 Car. Rot. 523. 


tion lies for A. Per Doderidge and Haugbton. 2 Roll Rep. 244. Mich. 20 Jac. B. R. Arg. 


Tf there be a Communication between A. and B. concerning 


+ Cro. C. 318. 11. 


fa 5,6. Green the Plaintiff, and thereupon B. ſays to A. Where is that long. 
does not ap- lock d, ſhag-hair d, murdering Rogue, whereupon C, demands of him 
- pear ——— Whom he intends thereby, and he anſwers Green of Forſet, Jnnuendo 
Jo. 326.pl. the Plaintiff ; this is a good Averment that the words were * 


. 
4 
5 * 


— 


Actions [for Words.) 
the [Plaintiff, without other Averment that he ſpoke the words of S. P. docs not 
him, inaſinuch as it is alleg'd there was a Communication of the ee" — 
Plaintitk, and it ſhall not be intended that there were other Greens 8 C þ: © 
peſides the Plaintifk. Mich. 9 Car. B. R. between Greex and Lin- S. P. does 
coln, Adjudg' d, this being moved in Arreſt of Judgment. Intratur nor appear. 
Hill. 8 Car. Rot. 1252. . | 

12, Where the Words in themſelves ate uncertain, fo that it cannot Cro. J. 10). 
be intended that they were ſpoke ot any Perſon certain, there they can- pl 2. S. P. 
not be made actionable by hs Averment. Mich. 3 Jac. B. R. by Tan- <A wm 
field, As if a Man ſays one of my Brothers is gt. no Action lies by any choſe Words 


Averment. Mich. 3 Jac. B. B. Per Tanfield, there is an 


, a | | apparent Un- 
certainty ; and tho* one of the Brothers would bring an Action, and aver they were ſpoken of him, yet 


becauſe ir appears ro the Court that there were divers Brethren, & non conſtat to any of which he 
ſpoke, no Action lies, tho he be found guilty by Verdict. ; 


13. In an Action between A. and B. if 3 Men ſeverally before the S. C. cited 

Juſtices of Afſize give Evidence to a Jury againſt A. and thereupon Þ7 erden, 
A. ſays to them, There is one of you that is perjured in the giving of ther che e. 
this Evidence, without naming any of them, no one of them can have tion did not 
an Action with an Averment that the Words were ſpoke of him. lie. Cro. E. 


between and Sr J. Borne adjudged ; cites Trin. 39 Eltz, 497 in pl. 
B. Be 7 C. was 
| one of thoſe 


that robh'd H. R. is actionable. Goldsb. $5. pl. 7. Paſch. 30 Eliz. Cutts's Caſe, 


14. Tf a Man ſays my Enemy gt. charging him with flanderoug (4. b) 
PYatters, which will maintain an Action, yet no Action lies by any 0 8 1 
with an Averment the Words were ſpoke ot him, and by an Innuendo ut 8. FP. 


a does not ap- 

kt. becaule the Mords in themſelves are altogether uncertam. Trin. pear. 1 
39 Eliz. B. R. between Jones and Dawkes, anzudged. So in this 1% Enemy 

Caſe the Action does not lie with an Averment alſo, chat at the time ee 

of the ſpeaking of the Words he himſelf is the Defendant's Enemy, and % n ) 


is an Enxpr- 


that then the Defendant had no other Enemy but the Plaintiff, for thts :ioner, and 


is uncertain, and it cannot be known whether he hath another Ene- divers other 


my beſides the Plaintiff, Quere Trin. 39 Eltz. B. B. 8 
which were clearly act ionable. It was objected that the Words (My Enemy) cannot be intended of the 


Plaintiff more than of any other; and the (Innuendo the Plaintiff) is not material; for it did not ap- 
pear ſo to them that heard it; But if it had been averr'd that at the ſame time be <vas the Plaintiff” s Ene- 
my, and that the Defendant had not any other Enemy, there peradventure it would be otherwiſe ; and the 


whole Court were clearly of that Opinion; and gave Judgment againſt the Plaintiff. Cro, E. 496. pl. 
16. Mich. 38 & 39 Eliz. B. R. Jones v. Davers. 


15. In an Action upon the Cafe for Words againſt A. and Eltz. 
his Mike, if the Plaintt declares that there was a Diſcourſe between 
Eliz. B. the Wife of the Plaintiff, and the ſuid Eliz. C. the Wife of 
the Detendanc concerning the Plaintiff, whereupon the ſaid Eliz. C. 
laid eidem Eliz. C. of the ]Ilainttff, Thy Husband keepeth Keys of 
| Houſes in the Day-time, and ſtealeth Hay out of chem in the Night, _ | 
this is a good Averment * that the Wife of the Defendant ſpoke the (nl 
ſaid Words of the [Ilajntiff, tho' it is averr'd that the ſald Eltz. C. 
(poke the Words eidem Eltiz. C. for ſhe could not ſpeak them to her, 
but eidem ſhall-be intended to Eltz. the wife of the ]latntiff, and it 
is averr'd allo that the ſpoke of the Plaintiff, and therefore good, 
Hill, 9 Car, B. B. between Nichols and Brampton and Eliz, his Wife, 
adudged in a Yrit of Error. Intratur Mich. 7 Car. Rot. 187. 
16. In an Action upon the Caſe by Ireland anainff B. if the Plain⸗ 
tiff declares that there was a Colloquium between C. and the Defen- 
dant, concerning a Robbery of the Defendant, and that the Den: 
—Y 
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524 Actions for Words. 


dant then ſat to C. that he was robb'd of rool, by J. S. who was 
in Newgate ; tho" he confefſed that G. Ireland (innuendo the Plain 
tiff) was Party in the ſaid Felony with him, and then the Oeten: 
dant ſaid of the Plaintiff to the ſald C. Where is young Ireland ? C. 
answered, in Gray's-Inn Lane with his Father; to which the Defendant 
answered, He is as arrant a Rogue as J. S ( ræ dict J. S. innuendo) 
and to this Declaration the Dekendant juſfified the ſpeaking-of other 
Words, ablque hoc, that he ſpoke of the Plaintiff the ſald 1Wordg, 
which ts found for the Plaintiff. upon this Declaration the Plain⸗ 
titf ſhall have Judgment, becauſe here was a Diſcourſe of the Plain⸗ 
tiff before ; and here conſtat de perſona inaſmuch as the Defendant 
has juſfified the ſpeaking of other Words, and traverſed thvie, ann 
the Plaintiff has averr'd that he ſpoke the Words of the Plaintift, 
Which is alſo found. Trin. 11 Jac. B. R. between ſre/ans aud Gar- 
dener, adjudged. ; ; 8 

Hob. 89. pl. 19. In an Action npon the Caſe by J. againſt L. if the Plaintiff de⸗ 
120. 8.C. ad- clates that he and 20 others were Oefendants in a Bill in the Star: 

jaeg<,an Chamber, at the Suit of J. O. which J. D. was after murder d 
Error; for J. D. and that after, the Oetendant having Diſcourſe of the ſaid Vill 
they held it and Murder, the Oetendant fatd theſe Words of the Plaintiff, Theſe 
ſuthciently are they that did help to murder J. S. and avers that he himſelf was one 
lai der, of the Oekendants tothe ſaid Bill; an Action lies upon this Declara: 
of che tion, tho it does not appear that the Plaintiff and the other were 


Defendznts Preſent at the ſpeaking of the Mords. Mich. 11 Jac, B. B. between 


ro a ſeveral Foxcroſt and Lacy, ADJUDRED. 
Action, as 


if they had been ſpecially laid. Jenk. 297. pl. 52. S. C. accordingly. 


See (S. a) pl. 18. If there be a Diſcourſe between B. and C. of M. F. and C. 


| 4 ſays B. Maſter Deceiver hath deceived and cozen'd the King, and! 


chi have him in Queſtion for it, and doubt not bur to prove it againft him, 
M. F. ſhall have Action for thele Words, averring that at the time 
of the ſpeaking thereof, he was the King's Receiver of his Court orf 
Wards, and that the Defendant fatd thele Words of him. Ill. 1 
Jac. B. N. between Sir Miles Fleetwood and Auditor Cur/e, adjudged 
in a Writ of Error upon a Judgment in Bank where it was ſo ad- 
judged alſo — Curiam; ſee the fame Cale adjudged Trin. 17 Jac. 


— 


(J b) For Words.  Inmuendo. 


* 


Cro. E. 609: I, If one Man ſays of another, He hath forſworn himſelf (Innuer- 
* „ do betore the Juſtices of Aſſize &c.) this Innuendo ſhall not 
444 ac- mate the Words actionable, becauſe it cannot be collecten by the 
cordingly. Mords that he intended that which by the Innuendo is ſuppoſed. 
. — = Þalſch, 40 Eltz. B. N. the laſt. Cale adjudged. 
ely for- | | 21 | a $45 
Fas in Bell. Court (Innuendo à Court Baron held at Bell.) Per Cur. With this Innuendo the Action 
lies, otherwiſe not. Cro. E. 297. pl. 4. Paſch. 35 Eliz. B. R. Green v. Dancy, 
In an Action for Words, the Plaintiff declared of a Suit in Colcheſter Court, and a Trial there be- 
fore the Bailiff ; and that the Plaintiff nt in Evidence his CO and the Defendant ſaid, Thou 
art as much forſworn (Innuendo in the Evidence given as above) as God is true. Adjudged that the In- 


nuendo will not maintain the Action. Brownl. 7. Trin. 12 Jac. Tillet v. Bruen. - + 
He forſtwore himſelf at the Bar (Innuendo the Bar of C. B. will not maintain an Action. Hutt. 44 
Paſch. 19 Jac. ſaid.” | at 2 


2. ff 


n % 
>» 
he drow tw. ih. 


tt, | - 
— 
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2, It one Pan lays ot another, He did burn my Barn (Innuendo (Z a) 


a Barn with Corn) with his own Hands, and none but he; this Tnnuen: Pl 18. 5. C. 
po will not make the Words actionable, Co. 4. Barham 2e. ad- Jar, . 


judged. | | hs 
Yelv. 2r. 

Mich. 44 & 45 Eliz. B. R. Barham v. Netherſal S. C. and S. P. adjudo'd by 2 Tud th : 

in Court. Noy. 155. S. C. but S. P. does not appear. judg d by 2 Judges, they only being 


3. So ik one Man ſays of another, He has burnt my Barn (innu⸗ 
endo a Barn with Corn, and adjoining to a dwelling Houſe) and if Fol. 83. 
my Lord had done him Juſtice he thould have been hang'd for it. 
This Innuendo will not make Words actionable. Trin. 43 Eliz. > *. 8. C 
B. R. between Levett and Hawthorne, per Curiam. 1 8 33 


| not 
— ro. E. $34. pl. 4. Lovet v. Hawthorn S. C. and S. P. by the other Juſtices, præter 3 


4. In an Action upon the Cale, if the Platntiff declares that the 
Defendant ſaid to him theſe Words, Thou haſt np Smith (quen- (E. b) 
dam Samuelem Smith innuendo adrunc defunctum) and ir ſhall coſt pl. 6. S. C. 
me 100 1. but I will hang thee. This is not a ſufficient Averment of — * 


OS not ap- 


the Death of Smith, it being only in the Innuendo, and without this pear. ——* 
the Action does not lie. Pa ch. 11 Jac. B. between Jacob aud Miles, Cro. J. 34 3. 
adjudged, the ſame Cale Yobart's Reports 8. pl: 9. . C. 


and it w 
inſiſted that (* Adtunc) referr'd to the time of the Declaration, and therefore all the Juſtices and 3 
held that the Action lay not. Hob. 6. pl. 12. S. C. in the Exchequer- Chamber held accordingly 
that the Action lay not. Roll Rep. 24 pl. 2. S. C. but S. P. does not appear. | - 

* So (modo defun# innuendo) extends not to the time of ſpeaking, but of bringing the Action. Cro. 
J. 215. pl. 12, Mich. 6 N Pritchard v. Hawkins, by all the Judges and Barons in the Exchequer- 
Chamber, and fo reverſed a Judgment in B. R.—13 Rep. 7 1. S. C. and Judgment reverſed in the Ex- 
che quer- Chamber; for inſtead of (modo defunct') it ſhould have been (tunc defunct') — enk. 330. 
pl. 58. accordingly, and that it ſhould have been (tunc defunct' at the time of the \ peaking.) „ 

Thou haſt kill d my Brother (innuendo C. fratrem nuper mortuum.) It was object ed that it was not ſaid 
that he was dead at the time. And per tot. Cur, the Words are not actionable without Averment that he 
was dead, and the Innuendo does not help it. Mar. 109 pl. 187. Trin. 17 Car. C. B. Anon. 

So Thou haſt murder d thy Husband, innuendo J. S. jam deſunct.. And becauſe it was not alleged ex- 
preſsly that the Plaintiff 's Husband was dead at the time of ſpeaking the Words, it was adjudged againſt 
the Plaintiff, Yelv. 22. 21. Mich, 44 & 45 Eliz. B. R. Bolderoe v. Porter. 
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F. In an Action upon the Caſe by Doctor Everard, if he declares 
that he was inffituted and inducted into a Benefice call'd Welby in 
Northamptonſhire, and that the Oefendant, to the Intent to ſlander 
his Title thereto, ſaid theſe Words, The Parſonage of Welby is none 
of the Doctor's (Querentem innuendo) this is not a ſufficient Aver- 
ment that the Words were ſpoke of the ]latnttff, there being no Diſ- 
courſe of him before. Mich. 12 Tac. B. R. between Doctor Everars 
and Ball, adjudged in Arreſt of Judgment. 


6. In an Action upon the Cale for theſe Words, Thou art a Trai- 
tor, and an Arch-traitor, and I will hang thee, or hang tor thee ; tf the 


Detendant pleads that the Plaintiff ſaid theſe traiterous Words of the 
King, vt3. the King (regem Jacobum innuendo) is a {curvy King, by 
Reaſon of which Words he ſpoke the Words in the Declaration, this 
is no good Juftification. Paſch. 16 Jac, B. R. between Whitbrooke 
and Smith, djudged. OY 3 

7. In an Action upon the Caſe, if the ]laintiff declares that the 
Defendant ſaid theſe Mords, Thou art a Thief and ftoleſt a Mare (in- 
nuendo the Plaintiff) without an Averment that the Words were 
ſpoke eidem Querentt vel de eodem Querente, as the Hie is; this is 
not good, becauſe it does not appear of whom they were ſpaken, and 
the lnnuendo will not help it. Dalch. 11 Car. B. R. between * Bu-. (K bye! 


4% and Reeves, adjudg'd in a Yrit of Error upon a Judgment in, S. C. 
98 Bank, 
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8 Actions [for Words. 
Bank, and this reverſed accordingly. Jntratur Pill. 10 Car, Rot. 


974.. tho' in the Writ it was well, ict. dixit eidem querenti. Trin. 
(K. b) pt, 1050. between + Smith and Andrews, ddzudged in a Writ of Error 


3 upon a Judgment in Banco. Intratur Trin. 1659. Not. 1649. and 
yet there was laid a Communication of the Plaintiff. 


Po>.45.pl- 8 In an Action upon the Caſe, if the Jlaintiff declares that 


Ip whereas J. S. had made to him a Bill of 40 1. Debt, and had ſealed 
Ful the And delivered it, the Oetendant ſpoke theſe Words of him, Thar he 


laintiff, for had ſhew*d him a Bill of 40 l. (meaning that Bill) releaſed [cancel 
fivce the gr tthſeald] and after ſhew'd it him ſeal'd, and that he had forged the 


wing Fee ſaid Seal to the Writing; the Action does not lie for this Declaration, 


Writing) for the Innuenno is not a ſufficient Averment that the Mords refer tg 
which is the ſaid Bill of 40 l. without alleging a Diſcourſe thereof before. Hg: 


your 25 bert's Reports 63. between Harvey and Dackin, Paſch. 13 Jac, B. 
3 adjudged; for the Words of themſelves are uncertain. 


Innuendo 

will not Change the Matter of the Words; for that is to make the Words otherwiſe than they were b 
an Ianuendo Zrownl. 9. Harvey v. Bucking S. C and Judgment arreſted. ——s, C. cited Arg. 2 
Keb 640. pl. 67. Paſch. 22 Car. 2. B. R in Caſe of Warre v. Ryder, which was for ſaying that, e 
ferced the Hand of T. R. to an Acquittance, and the Acquittance being ſhewn, Judgment was given for the 


526 


- 
[ A. dtd 
— — LA 
* 
_—_ 
- 


— 


. 1 4 . . 4 : 
Plaintiff, the Colloquium being now obſolete, and de Querente ſufficient, 


(F.a) pl. 15. 9. In an Action upon the Cale, for ſaping that che Plaintiff was per. 
vs 5 ne jured in his Anſwer in the Star-Chamber, innuendo in a certain Bill of 
not appear. Complaint exhibited there by the now [Aaintiff agatnſt the now De: 
—Cro. E., fendant, whereas all know that the Plaintiff there is not ſworn to his 
609. pl. 13. Blll; pet becauſe the Words of themſelves are actionable, rho? the In- 
S. C. ad- nuendo is repugnent thereto, the Action is maintainable. Paſch. 40 


4 Eliz. B. K. between £orbet and Hill, adjudged. 


SAL) no. [So] In an Action upon the Cale, for ſaying of the Plaintiffs, 
Fol. 84. You and your Wife are Witches, and have bewitch'd my Mare (innu⸗ 
8 ends rhe Mare of the Defendant) [Plaintiff] this is a repugnant and 
«do te vold Innuendo, and the Action lies for the Words without an [nov- 
Mare of the endo. Mich. 14 Car. B. G. between Smith and Coker, adjudged, 


Plaintiff, this being moved in Arreſt of Judgment. Jntratur Trin. 14 Car, 
ſhould have | | 
been the Bot. 1499. 


Mare of the 3 5 | N 
Defendant) and as it is ſaid the Mare of the Plaintiff it is repugnant to the preceding Words &c. And 
Judgment for the Plaintiff. Cro. J. 512. pl. 7. S. C— — Jo. 409. pl. I. S. C. but S. P. does not appear. 


(H. a) pl. 28. S. C. but S. P. does not appear. 


11. here is a Villain now broken into my Mother's Houſe to rob her, and 
is in the Houſe (Innuendo the Plaintiff) It was doubted among the 
Juſtices, if the Innuendo can reduce thoſe Words to the Plaintiff to have 
Action upon them. Mo. 401. pl. 530. Paſch. 37 Eliz. Bale v. Rodes. 


Mo. 396. 12. Inunendo helps nothing, unleſs the Words precedent have a violent Pre- 
8. A in pl. ſumption of the Iunnendo. Cro. E. 428. in pl. 30. 
516. | 


Ow. 57. S. Popham and Gawdy.———Thou haſt ſtolen half an Acre of my Corn (Innuendo Corn ſevered.) 
Adjudged not actionable, becauſe the Innuendo is not to the Purpoſe, unleſs the preceding Words had 
urported a vehement Suſpicion that the Corn was ſever'd. But otherwiſe it would be if he had ſaid, 
that Thou haſt ſtolen ſo many Load or Buſbels of Corn, becauſe there the Innuendo might explain it, with 
2 common Intendment that the ſpeaking was of Corn ſever'd. Mo. 396. pl. 516. Hill. 37 Eliz. Caſtle- 
man v. Hobbs Cro. E. 428. pl. 30. 8. C. adjudged accordingly.— O. 57. 8. C adjudged ac- 
cordingly. ; | 
An „ in Effect ſtands in the Place of a prædict but it cannot make a Perſon certain who was u. 
certain before. 4 Rep. 17. b pl. 12. Mich. 41 & 42 Eliz. B. R. Per Cur. in Caſe of James v. Rutlech, 
which ſee at (V. a) pl. 21. and the Notes there. | | | 
The Nature of an Innuendo is to explain Words doubiſul, in ſuch Caſe where there is Matter ſufficient in 
the Declaration to maintain the Action. But if the Words before the Innuendo do not ſound in Slander, 
no Words produced by the Innuendo will make the Action maintainable; for it is not the Nature of an 
Innuendo to beget an Action, Arg. and agreed by Gawdy and Yelverton J. they only being in Court. 
Yelv. 21. Mich. 44 & 45 Eliz. B. R. in Caſe of Barham v. Netherſal.- 8. P. 10 Mod. 197. 195 
Hill. 12 Ann. B. R. in Caſe of Harriſon v. Thornboroagh. on 
d 
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No Ianuendo will ſupply Matter which give not Cauſe of Action on N 5 rs but the Words ought 
to contain Scandal in themſelves, without any Supplement, Hutt. 44 Palch. 19 Jac. ſeems to be ſaid 
only Arg. vee (Z. a) pl. 13. in the Notes, Brown v. Brinkley. 


13. The Plaintiff declar'd, that the Defendant to defame him, being a 
Merchant, /a:d de prefato the Plaintiff, viz. He (Innuendo the Plaintiff) 
is a Bankrupt. Reſolved that if (de præfato) had been omitted, the Plain- 
tiff could not have Judgment; for Innuendo makes no Certainty where 
none was before; but as it is, the Plaintiff had Judgment. 2 Roll Rep. 
243. Mich. 20 Jac. B. R. Scutt v. Hawkins. | 
14. There needs no Innuendo where the Words are ſpoken to the Perſon But if one 


2 Per Chamberlaine J. 2 Roll Rep. 243. 244. Mich. 20 Jac. 9 the 
X. the Defen- 


3 | 55 dant ſaid He 
(Innuendo the Plaintiff) is a Thief, and ſets forth no Communication, or ſpecial Matter, or the like, 


the Plaintiff never ſhall have Judgment; Per Doderidge and Haughton. 2 Roll Rep. 244. Arg. 


16. In Diſcourſe betwixt the Defendant and J. S. of one S. Godwin, 
and A. the Plaintiff's Wife, the Defendant ſpake theſe Words of the ſaid 
8. G. and A. F. G. hath flolen away ſuch Goods, and ſhe (Innuendo the 
Plaintiff's Wife) was privy, and conſenting thereunto. Reſolved the Words 
were actionable, reddendo ſingula fingulis ; and (ſhe) cannot be referred 
to S. G. but to the Plaintiff's Wife. And to ſay one is privy and con- 
ſenting to the ſtealing the Goods is actionable ; for he accuſeth her to be 
acceflary. And Judgment for the Plaintiff. Cro. C. 236. pl. 18. Mich, 7 
Car. B, R. Mot and A. his Wife v. Butcher. 

17. Fezebel your Daug hier (Innuendo Frances your Daughter) hath a 
falſe Key, and hath ſtolen 10s. out of my Box. The Jury found that the 
Words were ſpoken of her. Per Vaughan Ch. J. Jezebel is taken pro- 
verbially tor a Name of Reproach, and ſo he thought a good Action 
lies; to which the others agreed. Cart, 231. Mich. 23 Car. 2. C. B. 
Aſhby v. Billingley. 

18. Caſe, for that the Defendant went to a Juſtice &c. and ſaid, I have Vent. 33%: 
loft ſome Sheep, and do ſuſpect quendam F. O. (Innuendo the Plaintiff;) and on. 5 C. 
thereupon procured the ſaid J. O. to be arreſted &c. It was moved in mae, N 
Arreſt, that the Innuendo was not a ſufficient Averment that the Plaintiff yergd ; and 
was the Party meant by (quendam J. O.) and 20 Colloquium laid &c. per Cur. the 


Judgment was ſtaid. 2 Show. 59. pl. 44. Paſch. 31 Car. 2. Osborn Declaration 


not ſayin 
v. Key. that the 13 


i FE : 5 | Words were 
ſpoke of the Plaintiff, the Innuendo is not ſufficient ; and it is the worſe becauſe (quidam J. O.) im- 
ports another Perſon than the Plaintiff. | 


19. Thou art a forſworn Man, and didſt take a falſe Oath againſt me be- 
fore Fuſtice Scawen (Innuendo Scawen a Juſtice of Peace.) Judgment was 
ſtay d; for tho! it is actionable to ſay that one is forſworn before a Juſtice 
of Peace, yet it does not appear here that Scawen was a Juſtice of Peace, 
otherwiſe than by the Innuendo; and it may be that a Man's Name is 
Juſtice Scawen. 3 Lev. 166. Mich. 35 Car. 2. C. B. Gurneth v. Derry. 


(K. b) Where 
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(K. b) Where the Words are uncertain of whom they 
were ſpoke. What ſhall be a good Averment that they 
were ſpoke of him. 


Cro, c 420. 1, | IN an Action upon the Cale, if the Plaintiff declares that there 
e was a Diſcourſe of the [Plaintiff between the Oetendant and J. 
was divided; D. and the Defendant ſaid theſe Words of the Plaintiff, Go tell my 
and after, to Landlord (Innuendo the Plaintift) I fay he is a Thief, and ſtole two 
avoid further Shutters tor a Window; and I will hang him if any Law will doit, and 
ka air if I cannor do it the Bailiff ſhall do it; thts is not a ſufficient Jver: 

that the ment that the Words were ſpoke of the Plaintiff, there not being any 
Plaintift —Averment that he was the Landlord of the Detendant. Mich. 11 Car, 
ſhould relin- hetween Spencer and Mudburne, the Court being divided thereupon in 
quiſh bis 4 Atteſt of Judgment. But after, Hill. 11 Car, Judgment was 
amend this Ilben againſt the Plaintiſt, quod nil capiat per Billam, 


Fault in the | | 
ſecond ; and it was ordered by Conſent, —— Jo. 376. pl. 2. Hill. 11 Car. B. R. Anon. S. C and it was 
inſiſted for the Plaintiff, that it being Dixit de præfato 8 the Innuendo was ſufficient without 
Averment, but per Cur. contra. 8. C. cited Comyns's Rep. 268. in pl. 147.— See (H. b) pl. 3. and 

the Notes there. | 


(G.Þ) pl.3. 2, In an Action upon the Caſe, if the Plaintiff, being Delamore, 
ag, declares that there was a Suit in Bath between the Detendant and 
one S. aud the Oefendant pleaded to Jſſue; and at a Trial in Bathe 
the Plaintiff was ſworn as a Witneſs, and ſhews his Dath ; and that 
afterward the Defendant having a Oilcourſe with the Wife of O. of 
the ſaid Trial and Dath, ſaid theſe Words of the Plaintiff, Your 
Brother Delamore (Jhnuendo the Plaintiff exiſtentem Fratrem of the 
Wife) took a falſe Oath againſt me in the Hall (Innuendo &c.) I would 
not take ſuch an Oath for all the World. After JNot guilty pleaded, 
and a Verdict for the ]laintiff, yet the Declaration is not good, be- 
cauſe it is nor averr'd that the Plaintiff was Brother to the ſaid Wife of 
S. to whom the Words were ſpoken. Pill. 11 Car, B. N. between 
Delamore and Heskins Per Cutiam; and tho' the Judgment given in 
Bathe was revers'd tor Error in the Judgment, yet it was avzudged 
for the Defendant accordingly, Trin. 11 Car. Rot. 900. for the 
Court ſaid that the Innuendo ts not ſufficient, and without an Avet⸗ 
ment it is not good, by ſaying that he ſpoke it of the Plaintiff, tho 
Jury has found for him. Quere rattonem ; for there was ano- 
ther good Cauſe of the Judgment, ſcilicet, inalmuch as it was not 
| ads that the Iſſue was joined in any Trial, but only that at a Trial he 
Wore FC. | 5 | | 
See (D. b) 3. If A. having a Diſcourſe of Jo. Potter, ſays theſe YBords, That 
pl. 4. S. C. perjured Rogue and Villain Potter, without ſaying any more Words, 
Is. Potter ſhall have an Action for thole Yords, alleging a Diſcourſe 
of him, and that the Defendant ſaid theſe Words of him without 
other Averment. Hill. 11 Car. B. adjudged, between Porter aud 
— this being moved in Arreſt. But a Urit of Error was 
He did not 4. If Jo. Johnſon junior brings an Action upon the Cale for thelc 
aver that he Mord, averring that the Defendant ſaid theſe Words of him to one 


— his vat John Johnſon ſentor, Iwill take my Oath that your Son ſtole my Hens. 


tad bur one Tho” the Plaintiff be the Son of him to whom the ypords wer 
7 


— —_ —_— 8 
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ſpoken, and the {3latntiFavers that the Defendant fatd theſe Wordg 50% Held 
of him, pet the Action daes not lie, wirhout Averment that he is the per tor. Cur, 
Son ot the taid John Johnſon ſenior, ro whom the Words were ſpoken, Crooke ab- 


Mich. 15 Car. B. K. between Foh»/0x and Dier; per Curtam, in ſente, that 


arreſt of Judgment; and this ſtay d accordingly, nfs roy 


4 5 . 3 by | . pl. 96. 
Mich. 15 Car. — Comyns's Rep. 268. Arg. cites S. C. 


5. Ik Robert Nelſon brings an Action upon the Caſe, and declares RA—A 
that the Defendant having Communtcatton with certain of the CET 's 
King's Liege People of the Plaintiſt, poke of the Plaintiff theſe 
Words, Captain Nelſon (Innuendo the Plaintiff) is a Rogue and a 
Thief, and hath ſtolen away my Goods, and I will prove him a Thief. 

This is a good Declaration to maintain an Action, without any Aver- 
ment that he was a Captain, or known by this Name, inaſmuch as 
there was Communication of the Plaintiff, and tt is averr'd that the 
Words were ſpoke of the Plaintiff, and there thall not be intended 
Plurality of Nelſons. @Urin., 22 Car. B. B. between Neon and 
Sith adjudged * 8 moved in Arreſt of Judgment. Intra- 
ar. * 


the Colloquium. Mich. 1651. between Bop and Fitsherbert, per nere not 


ſhewn to be 
ſpoke of or 


YE | 3 to the Plain- 
tilf; but it was anſwer'd that the Words being ſpoke upon Conference betwixt the Parties, a ſufficient 


Averment thereby appears that the Words were ſpoken of the Plaintiff. Judgment for the Plaintiff, 
Niſi &c. Sty. 435. Hill. 1654. B. R. Lamplugh v. Hewſon. 


9. In an Action upon the Cale for Words, if the Plaintiff veclares ö 5 
that the Defendant having a Diſcourſe ot the Platntiff with diverſe 173 
{Perſons, ſatd theſe Words of the Plaintiff, viz. Your Facher (mean- ;, ; 


in pl. 147. 


ing the Plaintiff) hath ſtruck and 11 Nicholas Ruſſel. After a Ber⸗ /// Taiber 
6 | vict 


Hill. 33 Eliz. Badcock's Caſe. 


dtd... 


* „ 
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prædittum litt for the Plaintiff he ſhall not have Judgment upon this Declarg: 
renten, tion, becaule it is not averr'd that he was Father to him to whom the 


* Words were ſpoken, nor that he had any Son there at the Time of the 


/or be ſtole ſpeaking the YBords, fo that it is uncertain of whom the Words were 
7 Sebi, Ipoken, and without ſuch an Aftirmative it is not ſufficient to ſay 
RN that he ſpoke them of the Plaintiff, Pill. 1652, between Burrowes and 
N UG adjudged, contra querentem per Curtam, after a Verdict for 
5c it does the Plaintiff, Intratur Trin. 1652. Rot. 103. 


not ſhew | | | 
that the Words were ſpoke to the Plaintiff's Son; per tot. Cur. præter Gawdy. Goldsb. 18 


7. pl. 13 
Cro. E. 416. pl. 11. Mich. 37 & 38 Eliz. B. R. Badcock v. Alk. 
S. C. adjudg'd for the Defendant ” all except Gawdy ; for it cannot be intended to be ſpoke of the 
Plaintiff more than of any other Perſon, unleſs it had been averr'd that his Son was preſent, But Gay. 
dy held it ſhould be intended; for otherwiſe he could not have ſaid (Tby Father.) .— S. C. cited per 
Cur. Cro. E. 429. in pl. 3 2. and ſays that in this Caſe the Words were ſpoken in the Preſence of diver; 
others. S. P. adjudg'd accordingly per tot. Cur. and the Innuendo does not help it. Cro. C. g2, 
pl. 16. Mich. 3 Car. C B. Phelps v. Lane.——-S. P. Cro. C. 177. pl. 25. the Court were divided; Hyde 
Ch. J. and Jones doubted if the Action was not maintainable, becauſe it was alleg'd that the Defendanr 
ſpoke of the Plaintiff, and is found guilty; but it was anſwer'd that fo the Words are in every Declara- 
tion, and ſo it was in the Caſe of Harvey v. Chamberlain, and in that of Bennet v. Codnam ; but the 
Words not being put in certain, nor aided by Averment, the Declaration is not good, nor can be help d 
by the Verdict. Er ach rnatur. Mich. 5 Car. B. R. Shalmer v. Foſter. 

did not know that Wi (Innuendo the Plaintiff ) was thy Brother ; be bath forſworn himſelf, and I i}! 
prove him perjur d &c. The Plaintiff declared that he ſpoke theſe Words in the Preſence of one Lum. 
ley. It was objected that it was not averr'd that Lumley was the Plaintiff's Brother; ſed non allocatur 
for being alleg d to be ſpoken in the Preſence of one only, it cannot be intended but it was the Plain- 
riff, if the other Revera be his Brother, and therefore may be help'd by the Innuendo; but other wiſe 
where ſpoken in the Preſence of divers others. Cro. E. 429. pl. 32. Mich. 3; & 38 Eliz. B. R. Wood- 
roff v. Vaughan, — Mo. 365. pl. 498. S. C. but S. P. does not appear. 


10. Mr. Price, you do my Ld. Burleigh Wrong that you do not apprehend 
Feremy abe. (Innuendo the Plaintiff) for a Felon, and ſeiſe his Goods ; 
for he (Innuendo the Plaintiff) hath ſtolen a Sheep from Wright of Rig, 
(Iunuendo John Wright.) It was moved in Arreſt of Judgment, becauſe 
the Words are not alleg d either in the Writ or Count to be ſpoke of the Plain- 
tiff, but only in reciting them he ſays Innuendo the Plaintiff, which will 
not maintain the Action; and the Court was of that Opinion, and gave 

udgment for the Defendant, Cro. J. 126. pl. 12. Trin. 4 Jac. B. R. 
John v. Aylmer. 

11. Nour Daughters (Innuendo the Plaintiffs) are Whores, and play the 
Whore for their Silk Gowns, and are F. F. Whores; and, laid Special Da- 
mage. Exception was taken that it was uncertain of whom the Words 
were ſpoke, ſince there might be more Daughters; but per Cur. it could 
not be better laid, the Innuendo being of the Plaintiffs. Judgment for 
the Plaintiffs, Niſi. Keb. 525. pl. 15. Trin. 15 Car. 2. B. R. Henacre 
EW... © 


(L. b) Hw 


* 
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(L. b) w it ſhall be brought for Words not aueli 
' known to the Juſtices, without an Averment. And 
where an Averment ſhall aid it. 


1. IJ an Action be brought for Words of Slander, according to the = 
Phraſe of the Country where they are ſpoken, tho the Court does Fol. 86. 
not know what they ſignify, yet the Action lies without an Averment > 
of the Signification ; for the Judges of themſelves ought to take No- Sh © 2 
tice of Engliſh Words ſpoke in any County. Mich. 14 Jac, B. ad- 9 
judg' d. Mob. Rep. 169. cites 6 Jac. in Banco. An Action lies tor the Words 
thele Words, Thou art a Healer of Felons, without an Averment being ſpoken 
how the Words are taken, being inform d that in ſome Countries g. Devon- 


| \ hire wh 
they are taken far a Furtherer of Felons. oo obs 
fame as Hider or Concealer. Noy 133. Pridham v. Tucker. Yelv. 153. Paſch. 7 "Kr _ 


B. R. adjudg'd for the Plaintiff, there being theſe additional Words, viz. And baſt ſhew'd ſuch Favour 
to a Horſe-ſtealer in thy Conſtableſbip, that thereby both the Horſe and Thief were convey'd away, and 
it lieth in my Power to hang thee 8. C. cited Hob. 127. in pl. 157. as adjudg'd, and that 
without any Averment how the Words were taken, becauſe the Court was inform'd and took Know- 
ledge that in ſome Countries it was taken for a Smotherer and Coverer of Felons. 


2. Ik B. ſays of A. a Merchant, (having a Diſcourſe with him s. C. citea 
concerning ſeveral Reckonings and Accounts between them tor ſe- + rl 
veral Sums of Monep, to the ſatd d. by B. then due,) Thou art a 1125; 72 
baſe K nave, a cheating Knave, thou haſt cozen'd me of 400 l. or 300 l. W: 
Thou art a beggarly Knave, and I will make thee fly England. Tho) 
no Action lies for theſe Mords of themſelves, pet it there be an Aver⸗ 
ment that rheſe Words (Thou art a beggarly Knave, and J will make 
thee fly England,) in London, where theſe Words were ſpoken, have 
the ſame Senſe as If he had call'd him Bankrupt; in this Cale if the 
Defendant demurs upon this Declaration, or if it be found by Ver⸗ 
dict, the Action lies tor theſe Words. Trin. 13 Car, B. R. be⸗ 
tween Duncan and Knot, udhudg d upon a Oemurrer ; and fo in ſuch 
a Caſe, in Effect, adjudg'd upon a Verdict the ſame Term. 

z. Ik a Man ſays to A. who is a Dyer by his Trade, Thou art not Mar. 15 pl. 
worth a Groat, no Action lies for theſe Words, tho it be averr'd that Gch. 
in Exeter, where theſe Words were ſpoken, it is Tantamount, As if he 1 
had ſaid, Thou art a Bankrupt; for theſe Mords are well known to Axe, s. C. 
the Judges, and there needs no Averment, and the Averment will aajudg 4 
not inforce them contrary to the true Senſe of the Words, which is Vit 
well known to the Judges; and if he is not worth a Groat, pet his action ble. 
Credit may be good, as is the Cale of many Tradeſmen. Palch. vut if ne 
15 Car. B. N. between Moon and Axe, adjudged per Cut. in a Yrit had 7aid he. 
of Error upon a Judgment in Exeter, and the Judgment reverſed % % be 


accordingly, Jntratur Mich. 14 Car. Bot. 213; Al. 

| : pts | ; : 410 au, _ loſt his Credit, 
and that none would truſt bim, the Words would be actionable upon this Special Matter, ——S. C. cited 
by the Name of Moon y. Mexham as adjudg'd accordingly. Raym. 184. Arg, — — S. C. cited ac- 
cordingly, 2 Keb. 549. in pl. 25. Arg. S. C. cited per Cur. 12 Mod. 592. Mich. 13 W. 3. and 


ſays the Averment ſignifies _— in the Caſe; for it does not alter the Nature of the Words; for to 
ſay of a Trader in any Place that he is not worth a Groat imports a Scandal, and no- body will truſt a 
an that is thought to be worth nothing. | 


bi Ik a Yan ſays of A. to his Batter (who is a Shoemaker, and See (UV. a) 
A. his Journeyman, and the Foreman of his Shop, and uſed to cut . © 


Leather to make Shoes, and to ſell Goods for his Maſter,) {Fab Ne 
Matter 
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Matter who hath him; for I warrant whoſoever hath him, he will cur 
him out of Doors; thele Words, with an Averment that in London 
(where they were ſpoken) amount to as much as if he had ſai 
that he would undoe his aſter, which ſcandaltzes him in his Trade. 
are actionable. ] There were other Words alſo, ſcilicet, he went tg 
S. to receive for me 20 l. and cozen'd me ot 20 f. before he came 
home; but the Court relied not upon theſe, but gave Judgment for 
the other Words that the Action lies. Paſch. 15 Car. B. K. be: 
tween Ellis and Hunt, adjudged per Curiam, it being moved in qr: 
— 9 that the Action did not lie. Intratur Hill, 14 Cat. 
Ot. 1218. 8 5 
Hob. 126. 5. Tfa Man brings an Action upon the Caſe againſt another, for 
pl. 157., ſpeaking of him certain ſcandalous Welch Words, tha he does not 
py and Put the Engliſh of them in the Declaration, yet the Declaration js 
was for cal- Hod; for the Court ought to take Jnformation by Welchmen what 
ling the the Words ſignity. Dob. Rep, 169. an Anonymous Caſe, adjudged, 
 Fiamift and there cites Trin. 43 Eltz. 3024, between William Verch, How), 
8 2 and Evan George, ADJUDg'D, B. N. and alſo Paſch. 44 Eltz. Kot, 
oz. adjudg d. 


nor in the : 1 : 
Welch Tongue, but did not aver what the Word did import ; but averr'd that it was in the Preſence 


of divers that underſtood the Welch Tongue. The Court took Information from Welchmen what the 
Word meant in Engliſh, wherein they were ſatisfied it was the ſame as Perjur'd in Engliſh, and gave 
udgment for the Plaintiff. 5 ER 
If Words ſpoke in Welch ſignißj that the Plaintiff is perjur'd, but the Plaintiff turns them into Eng. 
li Words which do not amount to Perjury, (as that the Plaintiff is forſworn,) an Action lies not for 
them; per Roll Ch. J. and therefore Judgment was ftay'd, Sty. 263. Paſch. 1651. Roſſe y 


Lawrence. 


r 


Palm. 441. 6. Thou art a Limer, and an Outputter, adjudg'd actionable, becauſe 
cites > P. in the Country where they were ſpoke, a Limer ſignified a Thief, and an 
. N Outputter ſignified a Receiver of Felons. Arg. Dal. 95. in pl. 25. cites 
SS * ſig- 4 H. 8. Bradno v. the Prior of 'Tinmouth, 


nifies one a 
that robbs by the Highway. 


8. C. cited 7. Thou haft train d a Mare, (Innuendo carnaliter cognovit Equam) 
Mo. 419. in The Jury found the Words, and likewiſe the Meaning to be Carnaliter 
N 0 (fig cognovir ; and adjudg'd tor the Plaintiff, becauſe the Verdi& tound pre- 

orfolk's ciftly that this was his Meaning, and it is a Phraſe of the Country. 


Caſe. | : | 
S. P. cited Cro. E. 250. pl. 15. Mich. 33 & 34 Eliz. C. B. Coles v. Haviland. 

Yelv. 153. b . wi 

= actionable. Palm. 64. S. P. cited as actionable.— 8. P. cited by Jones J. Mar. 2. in 


pl. 3 


8. Where one call'd an Attorney Champertor, it was objected that this 
was 4 Word of Art, and not to be underſtood by the Vulgar, and fo no 
damageable Slander any more than for Words in Latin or Welch, ex- 

cept you ſay that the Hearers underſtood it; but it was reſolved that 

this being in Engliſh, and of a certain and ſingle Senſe, the Court cannot 

| doubt bur it was underſtood. Hob. 117. pl. 145. Box v. Barnaby. 
* Het. 175. 9. In Action for ſpeaking Welch Words in Preſence of divers under- 
S. C. ad- ftanding that Language, Witneſſes were ſworn as to the Signification of 

_ the Words; ſome depoſed they ſignified Stealing, which others denied; 
Gibbs v. but all agreed that the proper Signification was Bearing (or * carrying 
Davie, S. C. away ;) and thereupon judgment was given againſt the Plaintiff. Hob. 
1 20 191. pl. 239. Trin. 15 Jac. Gibbs v. Jenkins. | 
Noy » af? C. Judgment was arreſted ; for the Words ſhall be taken in Mitiori ſenſu, 


10. 4 


* * 
„„ * 


1 
1 1 


—By N co. ae 


10. L. mark'd and took up the Sheep of B. with a Fleſp-Mark of his own, 
as his own Sheep; and averr'd that by marking with a Fleſh-Mark is un 
derſtood Stealing in the County of Southampton, and ſo B. Crimen Feloniæ ei 
impoſuir. Per Cur. with theſe Averments the Words are actionable; 
and Judgment for the Plaintiff, Niſi. 2 Keb. 289. pl. 66. Mich. 19 Car. 
2. B. R. Linter v. Butler, | | 

11. Two Dyers are gone off, (Innuendo become Bankrupt) and for aug ht 
I know H. will be ſo too within theſe 12 Months. Per Cur, The Significa- 
tion of the Words (gone off) are very well known among Merchants, 
and the Innuendo here is not introductory of new Matter, bur explana- 
tory only of the foregoing Words; and Judgment for the Plaintiff 16 


Mod. 196. Hill. 12 Ann. B. R. Harriſon v. Thornborough. 


- A 


ä 


(L. b. 2) Declaration good. In general. 


1. A Ction upon the Caſe for calling the Plaintiff. falſe Fuſtice of the Caſe &c. 
Peace, vel his Similia ; theſe Words, his Similia, were ordered N 
8 


to be truck out of the Book [| Declaration] per Cur. for the Uncertainty, | 
Br. Action ſur le Caſe, pl. 112. cites 4 E. 6. N ate «ts 
eace, He 


ales Uſe of the King's Commiſſion to *worry me out of my Eſtate. And afterwards the Words were laid in 
Latin (without an. Anglice ad tenorem & effectum ſequen'.) It was mov'd, that being laid ad tenorem 
& effectum ſequen'. ſomething may be omitted which may alter the Senſe; and 'tis not an expreſs Alle- 
pation that the Defendant did ſpeak thoſe very Words. And for this Reaſon Judgment was ſtaid, tho” 
the Court held them actionable. 3 Mod. 71. Mich. 1 Jac. 2. B. R. Newton v. Stubbs. 2 Show. 
435. pl. 399. S. C. adjudged for the Defendant. Bur the Reporter makes a Quere if the principal Caſe 
was not well enough after a Verdict, the (ad effectum) being but Surpluſage; for it is ſaid hæc falſa & 
ſcandaloſa Verba ad effectum ſequent'. So that it is ſufficiently certain, by ſaying hæc &c. and the 
other Words, as idle, ought to be rejected; had it been Quædam Verba ad effect. ſequent. it had been 
4 mg; ay ill, but however, after much Debate, Judgment was pro Def, in Michaelmas Term fol- 


lowing, it having been after moved. 


2, Action for ſpeaking Panderous Words at D. and S. is nat good; for it 
is not poſſible to ſpeak the ſame Words at divers Places at one and the 
ſame Time; but if it were at divers Times, he may have ſeveral Actions. 
Dal. 106. pl. 55. 15 Eliz. | 

3. In an Action upon the Caſe for Slander, and thereupon Error was Ow. 5r. 
brought, becauſe it was not expreſs'd in the Declaration, Quod malitioſe Trin. 28 
dixit thoſe Words. And adjudged that that is no Error; for the Words liz. S. C. 


themſelves are malicious and {landerous, fo Judgment afirmed, Noy —_— 
35, 36. Mercer v. Sparks.  Jenk. 268. 
| J. 80. S. C. 


adjudg'd and affirm'd in Error for ſince the Words are ſcandalous, they are eo ipſo malicious. 
In an Action for Words, it is not neceſſary that they be alleged to be ſpoken falſo & malitioſe, tho 
ſuch Words are neceſſary in Indictments. Sty 392. Per Roll Ch. J. Mich. 1653. Anon. 


4. In Action for ſcandalous Words, the Plaintiff declar'd that the De- Cro. E. 486. 
fendant in preſentia diverſorum malitioſe dixit He bath &c. It was objected 3 3. — Pp. 
that this may be, and yet no Slander; for it may be in their Preſence, 8 8 . 
and they not hear it. But this Exception was waiv'd, tor it ſhall be accordingly. 
Twas that they heard it alſo. Noy $57. Trin. 38 Eliz. Hall v. 

emmſly. | 

$5. In Aion for Words, the Declaration was .Otod propalavit gugdam 
ſcandaloſa verba, prout in his Anglicanis verbis ſequent”, (viz.) Thou &c. and 
It may be the Words were ſpoken in another Language, which they 
who were preſent underſtood not, and then there is not any Cauſe of 

6 U Action, 
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Action, as it hath been adjudged before theſe Times. Sed non alloca. 


— * 


tur; tor it mall be intended that he ſpake Anglicana Verba, and the 
Words prout in his Anglicanis Verbis ſequent” is tantamount as if he hag 
%%, Eluc, Anghcana Verba ſequentia. . Cro. E. $73. pl. 13. Trin. 39 Eli 
C.,. B. Rook w 5 
B. Bate v. Rookwood. 
The Words 6. Cafe, for that he ſpake of the Plaintiff quedam ſcandaloſa Veri 
4 ng "ba quorum Tenor ſequitur in has Verba, Thou Ec. vel Conſimiltia, held not My 
* Per tor, Lionable 3 and \Walmfley ſaid it was by reaſon of the Word (Conſimilia) 


Cur. for as it was adjudged in Gaärter's Cate. Beſides, the alleging that he 
ſomething ſpake divers Words, quorum Tenor ſequitur is ill; and therefore it 
might be was ordered that the Roll be amended. Cro. E. 645. pl. 52. Mich, 46 


ominedin & 41 Eliz. E. R. Hale v. Cranfield. 


Tenor &c. | | 

which was within the Words which would cauſe the Words not to be actionable; wherefore Judgment 
was ſtay'd. Cro. E. 857. pl. 24. Mich. 43 & 44 Eliz. C. B. Garford v. Clark. S. C. Cited Harde 
2. S. C. cited 2 Show. 436.80 being laid that he ſpake theſe ſcandalous Werds [hac ſeandaliſa 
Verba] ad tenorem & effectum ſequentem, ſore may be omitted which may alter the Senſe and Meanin 

of them; and therefore the Judgment was ſtaid, tho' the Court held the Words actionable. 3 Moc 
71. 72. Mich. 1 Jac. 2 B. R. Newton v. Stubbs. — 2 Show. 43 5. pl. 399. S. C. adjudged accordingly, 
The Reporter adds a Quære if the principal Cafe was not well after a Verdict, the (ad Effectum) being 
but Surpluſage; fo that it 1s ſufficiently certain, by ſaying (hec &c.) and the other Words, as idle 
ought to be rejected. That had it been (Quædam Verba ad effectum ſequentem) it had been undoubtedly 
ill; but ſays that however, after much Debate, it being after mov'd, Judgment was for the Defendant 
in the Michaelmas Term following. | 


6. The Plaintiff declar'd, that the. Defendant ſpake theſe Words of him 
Thon art £9c. It was objected that the Declaration was ill. Sed non al. 
colatur ; tor being . to the Plaintiff they are ſpoken of him, and 
are all one, Cro. J. 39. pl. 2. Mich. 2 Jac. B. R. Kellan v. Manesby. 
Roll Rep. 7. In an Action for ſcandalous Words, Plaintiff declar d Ouod intende- 
79. pl. 24 bat & conatus fuit to marry ſuch a Woman, and that by Reaſon of ſuch and 
Sell v. ſuch Words ſpoke of him ſhe did refuſe him. It was moved in Arreſt of 
228 S C. Judgment, that Intendebat is only to ſhew what his Intention was, and 
>= wha that he ſhould have ſaid Quod Colloquium habitum fuit de Matrimonio, 
| Crooke, & And per Coke Ch. J. what Conatus is, non definitur in Lege. And per 
Dederidge.-- tot. Cur, clearly, the Declaration is not good; and adviſed the Plaintiff 
8s. to begin de novo, and to Jay an expreſs Colloquium of a Marriage, and 4 
judged Het. Breach, or falling off, by Reaſon of thoſe Words. 2 Bulſt. 216. Mich. 12 
18. Jac. Sell v. Fac y. 
Roll Rep. 8. Action for {landering his Title, and declar'd that Lands deſcended 
244. pl. 12. to him as Heir to his Brother, and he had an Intent to aſſure Part of them 
Swead v. upon his Son for his Advancement, and to make Leaſes of the other Part; 
* 4 and the Defendant, to fruſtrate his Intent, ſaid, viz. That the Plaintif 
| — xp Had no more Right to the Lands than a Siranger ; but becauſe it was not 
and Coke ewed that he was in Communication to make Leaſes, or Aſſurances to his 
Ch. J. ſaid Son, but only that he had an Intent, which might be ſecret, and not 
Inis, b ur known to any, the Court held it to be ill, and Judgment for the Deſen- 
not Dam- dant. Cro. J. 398. pl. 3. Paſch. 14 Jac. B. R. Smead v. Badley. 
1 0.— | | 
Bulſl 74. Snead v. Badley, S. C. adjudged accordingly. 


2 Roll Rep: 9. Plaintiff declar'd that A. offered him M. his Daughter in Marriage, 
273: 2 and 3001. Portion; and that there was a Colloquium at H. between A. and 
— Opi- B. and that H. ſaid ſuch ſcandalous Words, whereupon M. refuſed to marry 


nion of Ley him. But becauſe zo Place is laid where the Words were ſpoken, Judgment 
Ch. J. but was arreſted; for tho* the Colloquium was at H. yet the Words might 


1 pps ve be ſpoke at another Place afterwards, and it is not ſaid ad tunc & ibiden, 
Lat. 218. as the common Courſe is. Palm. 385. Mich, 21 Jac. B. R. Taylor v. 
8. C. ad- Tally. i . | 
judged for | 
the Plaintiff Niſi &c. 


1,7 
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— 
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10. J. hath forſworn himſelf in a Suit in the Council of the Marches 
hroug ht by 7. In Action tor theſe Words, Plaintiff ſhews that a Suit 
was depending there between himſelf and his Wife, and J. S. It was 
objected that it is not ſhe wn that there was a Suit brought by him alone. 
Sed non allocatur. The Suit is not material, for he is ſcandalized; and 
the Declaration is well enough, for the firſt Suit is not the Warrant of it, 
but only the Occaſion of ſpeaking; and in common Intendment it is a 
Suit by the Baron, if the laſt Suit be grounded on the firſt, 2 Roll Rep. 
471. Mich. 22 Jac. B. R. Vates's Caſe. | 
11. A. ſaid that B. is a good Attorney, but that he would play on both * Where 
Sides. The Words are actionable, but the Court gave no Judgment, be- the Declara- 
cauſe the Plaintiff did & not declare that the. Words were ſpoke of himſelf. , _ 


Brownl. 5. Paſch. 13 Car. Brown v. Hook, | 8 

: 3 5 | 1 bY with ſpeaking 
the Words, and does not ſay Dixit de Que rente, it is not good; for in ſuch Caſe they may be ſpoke of any 
other Body, as well as of the Plaintiff; Per Roll Ch. J. ro which Bacon J. agreed, and ſaid, that the 
Mord (dixit) was not in the Declaration; and fo it appears not whether he ſpoke, or writ, or thought the 
Words. Judgment againſt the Plaintiff Nifi &c. Sty 50. Mich. 23 Car. Anon. 


535. 


12. The Plaintiff declates, that there was a Communication of Mar- 
riage between the Plaintiff and one M. who was worth zoo 1. and that fbe 
deferr d Marriage with him, (as much as to ſay) Veriſimile fuit, that the 
ſhould be married; and the Defendant, in the hearing of divers Perſons, 

ſaid M. is Mr. Edwards's Whore (Innuendo the Plaintiff.) Whereupon 
M. refuſed to marry the Plaintiff, After a Verdict for the Plaintiff, ir 
was moved, 1ſt. That there was no Agreement of Marriage, nor mutual 
Love alleged between rhd. Plaintiff and M. 2dly. That the Words were 
not alleged to be ſpoken of the Plaintiff, but only in the Innuendo ; yet 
upon good Debate ſudgment was given for the Plaintiff. All. 6. Mich. 


22 Car. B. R. Edwards v. French. | | | 

13. He hath forg d a Bond Sc. The Plaintiff declar'd that the Defen- 
dant hc fita & falſa Verba dixit. It was objected that it ſhould be Fife 
& falſo dixit, But per Cur. it is well enough. And Judgment for 


the Plaintiff, Keb. 273. pl. 60. Paſch. 14 Car. 2. B. K. Motley v. . 
Slaney. | 

14. In Action for ſcandalous Words, the Plaintiff declar'd that he is x. 115 
a Limeburner, and gets his Living by Buying and Selling, and the De- S. C. the 
ſendant ſaid of him de Arte ſua He is Sc. After Verdict it was objected, Count was, 
that it is not ſaid the Defendant ſpoke of the Trade of Limeburning, but de tat the De- 


Arte ſua generally, and he may have another Trade. Windham and — 


: b 1 
Twiſden J. held that the Words (de Arte ſua) are applicable to Plaintiff's _— 


Profeſſion of a Limeburner ; but Hide Ch. J. and Keeling e contra, and & ae Arte 


the Court being divided no Judgment was given, Raym. 86. Mich, 15 ſua ſaid He 
Car. 2. B. R. Terry v. Hooper. =, Windham 


| . N 5 : h | and Twiſden 
held, that the Words being laid to be ſpoke of him * and his Trade; are ſufficient, without any Collo- 


| 2 either of him or his Trade, the ſame being found to be ſpoken of him and his Trade. But the 
urt being divided, Judgment was ſtay'd. Keb. 602. pl. 75. Terry v. Cooper, S. C. adjornatur,— 
Keb. 644. pl. 15 & 16 Car. 2. B. R. S. C. the Court was divided; & adjornatur. 
* It ſeems the Words (and his Trade) ſhould be (and his Art.) . 
The Plaintiff declar'd that the Defendant ſpake of him ſuch and ſuch Words (which were ſcanda- 
lous) Et ex ulteriori malitia de Statu of the Plaintiff Colloquium habens, ſaid ſuch other ſcandalous 
ords, Quorum quidem Verborum, omitting Prætextu, or any like Word, the Plaintiff ſuſtained a ſpecial 
Damage, ad Damnum c. Exception was taken, by reaſon of the Want of Prætextu, or Ogcafione ; and 
alſo that the Words are not laid to be ſpoken of his Trade; for the Words de Statu will not import 
that, but that it ought to be Arte vel Miſterio; but abſente Holt Ch. J. the Court gave Judgment for the 
Plaintiff, for he declaring that he was a Trade ſman, the Words (de Statu) are equivalent to (Arte ſua) 
and to be intended of his Trade, and then being ſpoke of him in his Trade, the Words are actionabſe, 


3 ſpecial Damage had been left out of the Caſe. Ld Raym. Rep. 610. Mich. 12 W. 3. Read . 
udſon. | | 
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[for Words. 


here bei ſe ſupply the 
That be * TT. Aon ; and gave Judgment tor 
cheating the Plaintiffl. 2 Lev. 62. Trin. 24 Car. 2. B. R. Reeve v. Holgate. 


Knave, and 
rheats all thoſe that deal with bim in Trading. 


S. C. cited 16. Caſe for ſpeaking ſuch Words, Cumgue etiam, the Defendant 
* Cur. 3 Poftea ſuch a Day ex ulteriori malitia, ſpoke other Words (which were ac- 
— tionable.) After a Verdict tor the Plaintiff, and entire Damages, it was 
adjudg's oObjected that the laſt Declaration was not affirmative that the Defendant 
there ac- ſpoke the Words, but under a (Cumque etiam) which is al ways ruled ill 
r in Treſpaſs. Sed non al locatur; for in an Action on the Caſe, as this is, 
Cumane . it is good. but not in Treſpaſs. And Judgment for the Plaintiff, 2 Ley, 


etiam were 163. Paſch. 29 Car. 2. B. R. Mors v. Thacker, 


conſtrued 55 3 
for Porro, and that divers Claſſick Authors were cited to that Purpoſe, and of ſuah Opinion were all 
the Court in this Caſe; and gave Judgment for the Plaintiff, Mich. 4 W. & M. in C. B. Cotterel v. 
Matthews. ty | | | | 

In Action for Words laid two Ways, the laſt Count was Cumque etiam, which is but Recital; & dubi- 
tatur whether good. 2 Mod. 58. Mich. 22 Car. 2. C. B. Eſcourt v. Cole. 


8. C. cited 14. Where there were 7wo Sets of Words, and the firſt are alleged to be 
Per Cur. R 3 ſpoke in Auditu quamplurimorum, but the laſt are not ſo alleged, yet per 
yo FE W. Cur. the firſt Auditu quamplurimorum runs thro' the whole. And 
& M. in Judgment for the Plaintiff, 2 Lev. 193. Paſch. 29 Car. 2. B. R. Mors 


C. B. KY ker, 
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(L. b. 3) Declaration. How. As to the Col- 
loquium. 


t. T HE Plaintiff declared Quod quidam Malefactores ignoti had fe- 
loniouſly ſhorn the Sheep of 2 and that there being a Commu- 
cation between the Defendant and another concerning the ſheering of 
theſe Sheep, the Defendant ſaid, I do know who did ſheer the Sheep (in- 
nuendo the _ S.) and thereupon the other ask'd who it was, and 
the Defendant anſwer d, that it was the Plaintiff did ſheer the Sheep (innu- 
endo felonice.) Crooke J. held the Words actionable as laid, they being 
taken all together. But Doderidge and Haughton contra, For the 
Colloquium was of the ſheering the Sheep only, and not of the Felony ; 
and it is not laid that he knew who did ſheer them felonjouſly, and fo 
it is a Scandal only by Inference, and fo clearly not actionable. But 
per Doderidge, if ſhe had ſaid, I do know who did it, this would refer di- 
rectly to the Felony before alleged to be done. It was order'd to ſtay 
till moved again by the Plaintiff, which he never did, perceiving the 
better Opinion of the Court againit him. 3 Bulſt, 83. Mich. 13 Jac 
Helly v. Hender. | Fd, + 
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Actions for Words.) . 
2. He hath forged a Bond, and that is not the firſt by an Hundred ; the 
Plaintiff declared that the Detendant, upon a Colloquium with J. S. 
ſpake choſe Words ot the Plaintiff, bur did zot ſay the Colloquium was of 
the Plaintiff ; the Court held that the Colloquium is ſufficient. Judg- 
ment for the Plaintifl. Keb. 273, pl. 60. Paſch. 14 Car. 2. B. R. Mot- 
ley v. Slaney. | | 
z. The Plaintiff declared that he was produced as a Witneſs in a 
Cauſe in C. B. and depoſed nothing but what concern'd the Iſſue, and 
the Defendant on Diſcourſe of the Plaintiff's Evidence, ſaid, M. hath 
orſcworn himſelf in every thing he ſwore in the Cauſe. It was moved that 
the Plaintiff did not ſheu the Matter of the Iſſue, nor with whom the Collo- 
guium was; but per Cur. the Averment 1s ſufficient; and Judgment for 
the Plaintiff. 2 Jo. 5. Intratur Trin. 21 Car. 2. C. B. Mayn v. Okey. 
4. He flole the Colonels Cup-board Cloth. Tho? no Colloquium was laid, 
either of the Colonel or his Cup-board Cloth, yet the Court held the 
Words actionable; for they charge him with Felony. 3 Mod. 280. 
Paſch. 2 W. & M. in B. R. Anon. 

5. The Plaintiff declared that he is a Trader, and that the Defendant ; Mod. 398. 
ſaid of him, ou are a Cheat, and have been a Cheat for divers Nears, Holt S. C. Judg- 
Ch. J. at firſt held that the Words muſt be underſtood of his way of liy- Ma Was at 


. me . ſed, be- 
ing, and fo needed no Colloquium of his Trade. Bur in another Term ks = 


Murata Opinione Judgment was arreſted, 2 Salk. 694. pl. 4. Paſch. were Wor: 


10 W. 3. B. R. Savage v. Robery. of Heat, aud 


able, 5 not being alleged that the Cheat was in any thing relating to his Tb (U. aY'vt. 
25. 26, 


(L. b: 4) Declaration. How. As to the Auditors, 


1. IN Action for Words, the Plaintiff counted that Defendant ſpoke Noy 57. 
them in preſentia diverſorum, but did not ſay in Auditu, and this S- C. & 8 . 
was moved to be ill; for if none heard them it is no Slander. Sed non c ο ding!. 
allocatur ; for it thall be neceſſarily intended that it was in Auditu, tg: pug 
when it was in Præſentia &c. Cro. E. 489. pl. 3. Mich. 38 & 39 8. C. but 
Eliz. B. R. Hall v. Henneſley. 8. P. does 


; not aprear. 
The Plaintiff declar'd that the Defendant in Præſentia & Auditu quamplurimorum ſubditorum . 
Regis, ſpake theſe Words of the Plaintiff, Thou art Cc. It was mov'd in Arreſt &c. that this is not good, 
for perhaps none of them underſtood the Words, and conſequently it is no Slander, Sed non allocatur p 
for they are only Words of Form, aud it had not been material if they had been left our. Cro. ]. 39. 
pl. 2. Mich. 2 Jac. B. R. Kellan v. Manesby. It being found by Verdict that the Defendant ſpake 
the Words, it is not material, tho he does not ſay in Auditu plurimorum. And Judgment for the Plain- 
tiff. Cro. C. 199. pl. 12. Trin. 6 Car. B. R. Smart v. Eaſdale. If it be not ſaid that the Words are 


* in the Preſence of any Body, they cannot be ſcandalous; Per Bacon J. Sty 70. Mich. 23 Car 


— 


2. The Declaration was, that the Defendant Palam & Publice promul- 
gavit de Ouerente ſuch and ſuch ſcandalous Words. Exception was 
taken that he did not ſay that the Defendant ſpoke the Words in Præ- 
ſentia & Auditu aliorum. But per Cur. the Words (Quod Palam & 
publice promulgavit) imply that it was in Præfentia & Auditu &e. for 
otherwiſe it is not Palam. And adjudged for the Plaintiff. Cro. E. 
861. pl. 34. Mich. 43 & 44Eliz. C. B. Taylor v. How. 

3. Words ſpoke of a Dyer were, viz. Thou art not worth a Groat. The 
Plaintiff averr'd that theſe Words, among Citizens of E. where the 
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Words were ſpoke, are underſtood all one as calling him Bankrupt. 
Error was brought, and aſſign'd that it was ſaid that Defendant ſpoke 
the Words inter diverſos Ligeos of E. without ſaying Citizens of E. and 
therefore Judgment was revers'd. But the Court were clear, that the 
Words of themſelves were not actionable, and that the Averment was 
idle, becauſe the Words in themſelves imply a plain and intelligent 
Senſe and, Meaning to every Man. Mar, 15. pl. 37. Paſch. 15 Car 
Meade v. Axe. | | 


— * 


(L. b. 5) Declaration. How. As to ſetting forth his 
Profeſſion, Office &c. 


1. IN Caſe for calling the Plaintiff Bankrupt the Plaintiff had a Ver- 
dict. It was moved in Arreſt of Judgmenr, that the Plaintiff had 
not declared that he was a Merchant, or of any Myſtery or Trade. And for thar 
Reaſon the Court held the Declaration inſufficient, and the Judgment 

was ſtay'd. Goldsb. 84. pl. 5. cites Paſch. 30 Eliz. Anon. 
nn 2. What art thou © a Bankrupt, and waſt a Bankrupt. After Verdict it 
beggarly was moved, the Declaration vas Quod cum fuit mercator per magnum Tem- 
Knave and a pus, but ſaith not he was a Merchant at the Time of the ſpeaking of the 
Bankrupt, Words. The Court held the Declaration to be good, being alleged he 


2 " 2 was Mercator per magnum Tempus; but they would adviſe. Cro, E. 
by Face. 273. pl. 1. Paſch. 34 Eliz. B. R. Jordan v. Lyſter. | 
The Plain- | 

tiff declaring that he was a Merchant per multos Annos jam retroactos. The Court doubted of the Ac- 
tion, becauſe it is not preciſely alleged he was a Merchant at the Time the Words were ſpoken ; and 
perhaps he uſed the Trade for a Time, and left it off. And would adviſe of it. Cro. E. 794. pl. 39, 
Mich. 42 & 43 Eliz. in B. R. Dottor v. Ford. 


As where 3. But it was held per Cur. that where a Man is /lander'd in his Profeſſion 
the Plaintiff r 7ade, there it needs not be ſo preciſely alleged that at the Time of the ſpeak- 


— he ing he was a Lawyer, Phyſician, Merchant, or Linnen-draper; bur it is 


is a Freeman /ufficient to ſbew that he is of ſuch a Trade, and has exerciſed it for divers 
of Wells, Years, without ſaying (Ultimo) or (Fam) elapſos; for one ſhall not be 
pag 3. ar- intended to alter his Trade or Profeſſion, but by Preſumption he conti- 
une e nues it during his Life. Yelv. 159. Trin. 7 Jac. in Caſe of Tuthill v. 


ſterium of a : 
Linnen- Milton. 
Draper | a a 
within the ſaid City, for the Space of 5 Vears paſt, and had great Gains emendo vendendo, and yet the 
Defendant at B. ſaid, Jou are a Bankrupt, and not worth a Groat. It was argued that this is a good De- 
claration, tho' not ſaid ultimo or jam elapſ. nor expreſsly laid that the Plaintiff was a Tides Proper at 
the time when the Words were ſpoken ; and Judgment affirm'd. Yelv, 158. Trin. 5 Jac. B. R. Tuthill 
v. Milton. 5 
Plaintiff declared that he had been an Attorney diverfis Annis jam elapſis, and that the Defendant malici- 
ouſly ſpoke theſe Words of him, viz. He is a forging Knave. Judgment for the Plaintiff in C. B. and 
Error brought in B. R. It was argued that the Word (forging) is adjectively ſpoken, and therefore 
the Action will not lie, unleſs it appear that he was Attorney at the time of the ſpeaking, which did 
not appear here; for it was ſaid that he was an Attorney per diverſos Annos elapſos, which might be 30 
Years fince, and is not at the time of the Words ſpoken, and therefore the Words ſhould. have been 
(jam ultimo elapſos.) But where the Words in themſelves import a Scandal in his Profeſſion, as (Am- 
bodexter) it is otherwiſe ; for then he takes Notice of his Profeſſion. And the Judgment was reverſed. 
2 Roll Rep. 84. Paſch. 17 Jac. B. R. Moor v. Symms. . | 
In an Action for ſcandalous Words ſpoke of a Parſon, who declared that he was inducted into a Par- 
ſonage in Ireland, and executed the Office of Paſtor by the Space of 4 Years after, It was moved in Ar- 
reſt, That he did not aver that be «vas Parſon at the Time of ſpeaking the Wordt. But per Cur. it ſhall be 
intended that he continued Parſon, becauſe he had a Freehold in the Parſonage during his Life; but 
| | having 


de may well jufftfy the ſpeaking of them for the Matter aforeſaid, 


et 


. Actions | for Words. ] = 9 53 9 


baving laid a ſpecial Time, during which Time he exerciſed the Office of a Paſtor, the Court doubted 


if it ſhould be intended he continued fo longer than himſelf had laid it; but inclined for the Plaintiff, 
All. 634.64; Paſch. 24 Car. B. R. Dod v. Robinſon. 


2. In an Action brought by a Counſellor at Law for ſcandalous Words A Counſel- 
ſpoke of him, it is not ſufficient to ſay that he is Homo eruditus in Lege, E Is called 


but he muſt ſay that he is Homo Conciliarius; Per Jones J. Poph. 20). fangs 
Trin. 2 Car. B. R. Cary's Cale. Huarius & In 
Jure peritus; 


Per Coke Ch. J. 2 Bulſt. 230. Paſch. 12 Jac. in a Nota. 


5. In Action for ſcandalous Words, the Plaintiff declared that he is 
in Medicinis Doctor; but it was moved in Arreſt becauſe he did not ſhew 
that he was licenſed by the College Sc. or a Graduate in the Univerſity, ac= 
cording to the Statute 14 H. 8. cap. 5. Bankes Ch. J. and Crawley, upon _— 
reading the Act agreed it was a general Act, ſo that it need not be plead- 
ed, wherefore they gave Day to the Defendant to maintain his Plea. 
Mar. 116. pl. 193. Mich. 17 Car, Dr. Brownlow* Caſe. 

6. In Caſe, the Plaintiff declared by the Name of F. E. Merchant ; and 
that by Buying and Selling he got diverſa Lucra &c; and that the Defen- 
dant called him a Bankrupt. It was moved in Arreſt of Judgment that 
the Declaration was Ill, becauſe it did not appear that he gained his Liv- 
ing by Buying and Selling as a Merchant. The Judgment was ſet aſide. 
Sid. 299. pl. 4. Mich. 18 Car. 2. B. R. Emerſon v. Fairfax. 


1 
— 


(M. b) For Words. Jaſtiſcation. [Or Excule. | 


1. JN an Action upon the Caſe for Words, it is a good Juſtiſication See (B. a) 
(tho' the Words were falſe) char he was a Counſellor of Law, re- pl. 2.5. P. 


By 
. ps . „rd . oa 
rain'd in an Illue between the laintiff and J. S. and he ſaid the ſaid jj 18 1 


Words upon the Evidence for his Client, it they were Directly mate- adjudg's for 

rial ta the Point tn Iſſue. Mich. 3 Jac, B. B. between Brooke and 2 _ 

AMouatague, per Curiam. | | | _ by 
2. Sb the ſain Matter ſhall be a good Juſtification, tho' the Words 


in Law re- 
were not preciſely pertinent to the Iſlue, but by a Conſequence, and for tai d hath 


Mitigation of Damages. Mich. 3 Jac. B. B. between Brooke nn 
Montague, Per Cutiam. 3 n | ny As 
3. As in falſe Impriſonment, if the Defendant pleads in Bar that he 


which is in- 


was Mayor of London, and impriſon'd the Plaintiff till he found Sure- form d him 
ties for his good Behaviour, being a Man of ill Fame and Behaviour; Þy. his 


to which the Plaintiff replied De fon tort demeſne abſque tali cauſa, 2 _ 
and a Counſellor of Law being retain'd for the Oefendant upon the in 


V id cence, 


Inkormation of his Client, ſaid upon the Evidence that the Plaintiff it being per- 
was of an ill Behaviour, and that he had committed Felony. In an tinent to the 


Action upon the Cale by the Plaintiff againſt him kor thele u9ords, enten 


| and not to 
(tho they are falſe) tho' they tend not preciſely in Prootk of the Jffue ; examine | 
for they tend to clear a Magittrate in the Courſe of Juſtice, and are ma- whether it 
terial to mitigate Damages, and were ſpoke without Malice. Mich. 3 be true or 


Jac. B. R. between Brooke and Mountague, udjudged upon a De- e 


that is ak 
muürrer. | the Peril of 


the Infor- 
mer; and a Counſellor is at his Peril to give in Evidence what his Client informs kim of, being perti- 


nend 
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of Story, 


_ . Thou art a Thief. 


540 ; Actions [for Words.) 


nent to the Matter in Queſtion, otherwiſe an Action on the Caſe lies againſt him by his Client, as Pop- 
ham faid.- Cro. J 432. pl. 11. S. C. cited by Haughton as adjudg'd that no Action lay. 8. b. 
and becauſe it was in his Profeſſion, and pertinent to the Good and Safety of his Client, though not 
directly to the Iſſue, a Prohibition was granted. Hob, 328. 2 402. Hughs's Caſe. | 
If a Counſellor ſpeaks fcandalous Words againſt one in defending his Client's Cauſe, an Action lies 
not againſt him for ſo doivg ; for it is his Duty to ſpeak for his Client, and it ſhall be intended to be 


ſpoken according to his Client's Inſtructions; per Glyn Ch. J. Sty. 462. Mich. 1655. B. R. Wood v. 
unſton. | 


see (Ca) 4. In an Action upon the Caſe by A. againſt B. ik the ]latntiff 
pi. No Declares that he took his Dath in the Court of B. R. againſt B. of 
een os certain Matters to have B. bound to his good Behaviour, and there: 

Lie is a Upon B. then ſaid falſely and malictouſly, intending to ſcandalize 
forſworn and hin in the Hearing ok the Judges and Diticers of the Court, ann 
1 LEW others there being, There is not a Word true in that Affidavit, and J 


dant juſti- Will prove it by 40 Witneſſes, pet this Action is not maintainable ; 
fed, for that fur the Antwer that B. made to the ſald Affidavit was a Juſtifica⸗ 
the Plaintiff tion in Law, and ſpoke only in Defence of himſelf, and that in a legal 


e and judicial Way, mnaſmuch as he ſays he will prove it by 40 Wit⸗ 
e 9 nefſes. Paſch. 15 Car. B. R. between Houten and Clap ham, yer 
"Lzrches of Curiam, adjudged in Arreſt of Judgment, after a Verdict for the 


Wales, en Jylaintiit, Intratur Pill. 14 Car. Rot. 459. 


e:Lich an In- 


junction cas granted for Poſſeſſion of Land in Queſtion between them for the ſaid Plaintiff, and that the 


ſaid Affidavit was falſe, and the Plaintiff committed Perjury in that, This was allow'd a good Juſtifica- 
tion. 2 Bulſt. 27 2. Mich. 1 Jac. C. B. Eſtcourt v. Harrington. | 1 0 


2 Yb 5. Jn Fox's Book of Martyrs there is a Relation of one Greenwood 


im pls. Ok Suttolk, who 1s there reported to have perjur'd himſelf before the 
and Popham Biſhop of Norwich, in teſtifying againſt a Pareyt in the Time of 
affirm'd it Qll᷑en Mary, and that after he came to his Houle, and there by the 
ro be good Judgment of God his Bowels rotted out of his Belly, in exemplary 
le 42.c.s Duniſhment of his Perjury ; and one Pric being lately made Parſon 
Matter after Of the Pariſh where this Greenwood lived, and not well knowing his 
his Occaſion Pariſhioners, and preaching againſt Perjury cited thts Story; and it 

as Matter happen'd that Greenwood was altve, and in the ſaid Church, and ak 
and 50 ter brought Action upon the Caſe againſt the Parſon, and adjudg'd 
with an In- not maintainable by Anderſon at the Aſſiſes, becauſe it was not ſpoke 


tent to ſlan- maliciouſly. Vide this cited Mich. 3 Jac. B. N. per Coke, 


der any. 


The Defendant pleaded that there was a Robbery committed, and the common 
Fame of the Country was that he was guilty of it. It ſeems that this is no good Juſtification in Action 


for Words. D. 236. a. pl. 26. Hill. 7 Eliz. Anon.. C. cited Bridgm. 62.——Brownl. 3. S. P. ſaid. 
—S. P. per Cur. Hob. $2. at the End of pl. 7. 


The Plaintiff brought an Action againſt one for ſay ing of him, that He dd he <yas hang d for ſteal- 
ing of an Horſe - and upon the Evidence It appear'd that the Words were ſpoke in Grief and Sorrow for the 
News. Twiſden J. cited it as a Caſe which himſelf heard tried before Hobart, and that Hobart made 


the Plaintiff be nonſuited, becauſe it was not ſpoke malitioſe; and all the Court now agreed that this is 
done according to Law. Lev. 82. Mich. 14 Car. 2. B. R. 


.. In an action upon the Caſe for calling the Plaintiff Thief, if the 
* Fol. 88. Defendant juſtifies it, becauſe the Plaintiff had ſtole a certain Thing, 
Tov. 6; and the Plaintiff replies that after the Felony committed, and before * 
72. 8. C. the ſpeaking of the YDords, he was pardon'd by a General Pardon, this 
adjudg'd for ſhall avotd the Juſtiticatton; for by the Pardon the Felony was er- 


the Plan- tinct. Hob. Reports 92. B. Cale 112. between Cuddinoron and Wii 
— © <a þ ; ns, adjudg d. | | | aa 4 0 d 


" Defendant ; 


know him not to be within the Pardon. Mo. 863. pl. 1187. S. C. adjudged accordingly.— Mo. 


872. pl. 1213. Mich. 14 Jac. C. B. S. C. adjudg d accordingly. But Nichols J. ſaid if he had been con- 
victed, and pardon'd afterwards, it would be otherwiſe. Ow. 150. S. C. adjudg'd for the Plaintiff. 


-——Brownl. 10. S. C. and the Court were of Opinion that by the Pardon both the Puniſhment and Fault 
| were 
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were taken away. S. P. per Cur. obiter Sid. 52. in pl. 16. Hob. 82. pl. 107. S. C. adjudg'd for 
the Plaintiff, and it was held no great Difference, tho' this had been a Special Pardon, and not known 
to the Defendant; for he muſt take heed at his Peril to do no Man wrong.—— But a Pardon of Perjury 
will not reſtore the perjur'd Perſon to his Credit. Sid 52. Mich. 13 Car. 2. B. R. in pl. 16. per Cur. 

Thou art a Rebel and a Traytor. The Defendant juſtified that 28 Dec. 1659. the Plaintiff was a Sol- 
dier under one Captain C. againſt the King. The Plaintiff demurs, preſuming rhe General Pardon had 


reſtor'd him to his good Fame; but adjudg'd for the Defendant, the Plaintift not ſhewing that he was 
not one of the Perſons excepted therein, Raym. 23. Mich. 13 Car. 2. B. R. Harris's Caſe. 


J. In an Action upon the Caſe for calling the Plaintiff Thief, and that 
he ſtole 2 Sheep of J. S. the Defendant ſaid that the Plaintiff ſtole the ſame 
Sheep, by which he calPd him Thief, as well he might; and good per Cur. 
Br. Action ſur le Caſe, pl. 3. cites 27 H. 8. 22. 3 

8. Action upon the Caſe for calling the Plaintiff falſe, perjur' d Man; S. P. ibid. 
and the Detendant juſtified hat ſuch a Day and Year, in the Star-Chamber, pl. 3. cites 
the Plaintiff was perjur'd, and pleaded certain in what &c. by which he ry 1 8. 
call'd him falſe perjur'd Man, ut ſupra, prout ei bene licuit; and a good Leni. 
Plea, per Cur. in C. B. by which the Plaintiff ſaid that it was of his own 
Head, abſque hoc that he ſwore Modo & Forma. Br. Action fur le Caſe, pl. 
104. Cites 30 H. 8. |: 

9. Thou art a Traytor, ſpoken at W. in Suſſex; The Detendant pleads 
he ſpoke theſe Words at F. in Hampſhire, viz. Such Things Traytors do, ab- 
ſque hoc that he ſpoke the Words at M. in Suſſex. It was the Opinion ot the 
Court the Juſtification was ill, and the Traverſe upon it; for the Action 
is general, and the Detendant doth not juſtify the Words in the Declara- 
tion, and adjudg*d tor the Plaintiff. Cro. E. 133. pl. 34. Mich. 31 & 
32 Eliz, B. R. Bellingham v. Mynors. 

10. Thou haſt play d the Thief with me, and haſt ſtolen my Cloth and 
half a Yard of Velvet. The Detendant ſaid the Plaintiff was his Taylor, 
and that upon the Day of Gc. he deliver him a Tard and a half of V el vet 
to make him Hole, and he made them too fireight, ratione cujus he ſpoke theſe 
Words, viz. Thou haſt ſtolen Part of the Velvet which I deliver d to thee, 
abſque hoc that he ſpoke any Word aliter vel alio Modo. The Court was 
ot Opinion that the Plea and Traverſe do not confeſs any Word ot Slan- 
der, and then the Traverſe is meerly void; but becauſe the Defendant did 
not anſwer to the Words (Thou haſt ſtolen my Cloth, it was ad judg'd 
for the Plaintiff Cro. E. 239. pl. 7. Trin. 33 Eliz. B. R. Johns v. 
Glittons. | 

11. Thou waſt forſfworn in ſuch a Leet ſuch a Day. The Defendant Noy 34. 
pleaded that the Plaintiff the ſame Day with others were ſworn before the S. C. accord- 
Steward to preſent &c. and they preſented ſuch a Ditch not ſcour d ad Nocu- P. . 
mentum Cc. which was falſe, and ſo juſtifies; but did nor ſay that they 1 * 
knew it to be falſe of their own proper Knowledge, and they might becauſe Per- 
preſent it upon Evidence. Gawdy and Fnnner held that it is properly Jury is an 
and commonly to be intended that the Preſentment was falſe of their 1 
own Knowledge, and ſo Perjury ; and if they preſented upon Evidence, fore the 
the Plaintiff ought to ſhew it in his Replication. Bur Popham ſaid a Juftifica- 
Man may not juſtify by Intendment, but it ought to be preciſely alleg'd, tion ot it 


Cro. E. 492. pl. 9. Mich. 38 & 39 Eliz. B. R. Wyld v. Cookman. = > 


\ tendment.— 
Mo. 537. pl. 701. Wild v. Coopman, S. C. and adds theſe further Words, viz. And didſt apes ge, n 


to be forſevorn; and adjudg'd for the Plaintiff, becauſe the Words are actionable, and the Juſtification 
not good either in Matter or Form; as to the Matter, becauſe tho one preſents a Thing not true in à 
Leet he is forſworn, becauſe he may do it upon Information, as Jurors in the Seſſions or Aſſiſes; and 
as to Form, becauſe he does not anſwer to the Procurement of cthers to be forſworn, and ſo juſtified for Part 
only, and the Reſidue remains without Defence. 


12. And becauſe it was not alleg d that the py. was within the Leet, Noy 34. 
and if not the Preſentment thereoi is our of chein Charge, and then no S. 5 and 
8 Perzury, 8. F. as 
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judg'd ac- Perjury, it was agreed per omnes to be an incurable Fault ; and adjude'q 
cordingly; for the Plaintiff. Cro. E. 492. pl. 9. Wyld v. Cookman. 


and ſays the | 
principal Cauſe of the Judgment was upon this Reaſon. Mo. 537. pl. 701. S. C. but S. P. docs 


— — 


not appear. 


13. Plaintiff declar'd that a Commiſſion iſſued out of the Exchequer 
to the Plaintifl, and one J. S. directed, by Force whereof they took and 
return'd the Examinations of ſeveral Witneſſes ; and that thereupon the 
Detendant ſaid the Plaintiff had return'd as Depoſitions the Examination of 
divers that were never ſworn. The Defendant pleads in Bar that he dig 
return the Examination of one F. S. who was never ſworn. Upon a De- 
murrer it was ruled that this was no good Juſtification or Bar, becauſe 
it is of one Witneſs only, whereas the Charge is in the Plural Number. 
Adjudg'd for the Plaintiff. Cro. E. 623. pl. 19. Mich. 40 & 41 Eliz. 
B. R. Fyſh v. Thoroughgood. | - 

14. In an Action for ſcandalous Words, the Defendant jaſtiſed for 
other Words which were ſcandalous likewiſe, and actionable, and therefore 
che Juſtification adjudg'd naught. Brownl. 5. Mich. 12 Jac. Stober v. 
Green. = 
| Pn, 15. Thou didſt ſteal a Sack, The Defendant pleaded that there was a Sack 

2 2 'be Ma Man unknown ſtolen, and that the common Fame was, that the Plaimiff 
committed it Had ſtolen it, whereupon the Defendant did inform Thomas Kemp a Fuſftice 
is good Cauſe of Peace Sc. that he had ſtolen, and in complaining and informing the 


CT” ſaid Juſtice thereof, he did there in the Preſence of Kemp and of the Plain- 


ti,, [ay unto the Plaintiff, and of him, Thou didſt fleal &c. quæ eſt eadem 

Real Word. 80 eee. the Plaintiff demurr'd in Law. Hob. os; 241. Trin. 

to defame 14 Jac. Rot. 541. 3 Lee. 101. Scarlet v. Stiles. 

— 16. The Plaintiff declares that ſhe was in Communication of Marriage 
with one S. and that to defame her the Detendant ſpoke theſe Words, fe 
hath had three Children, and yet was never married, per quod &c. And 
the Deſendant pleads that one &. in the Preſence of the Defendant and 
others, did ſay the ſame Words, that a Report was ſpread thereof, and that 
the Defendant was cited into the enge Court to certify what he could ſay 
therein, and thereupon the Defendant did there teſtify that he did hear the 
ſaid E. ſpeak ut ſupra, the which is the ſame Parlance &c. Adjudg'd an 
ill Plea; for the Plaintiff has alleged that he ſpoke theſe Words &c. 
and the Defendant ſays that he heard one G. ſpeak them &c. quæ eſt 
eadem &c. which cannot be; for to ſpeak Words, and to ſay, I heard 
another ſpeak them, cannot be the ſame thing. 2 Roll Rep. 284. Hill. 
20 Jac. Scarlet v. a on 


17. The Plaintiff is a Thief to you, and a Thief to me, and hath ftolen 20 l. 
3 from me and 40 l. from you ; the Defendant ſaid the Plaintiff * a Thief, 
inſt the and feloniouſiy flole 2 Hens from her ſuch a Day, and ſo juſtified; it was 
fendant. the Opinion of the Court, it was no Cauſe of Juftification of all the 
Words; and the laft is as ſcandalous as the firſt, and therefore the Ac- 
tion maintainable. And Judgment given for the Plaintiff, Cro. J. 676. 
pl. 12. Mich. 21 Jac. Hilſden v. Mercer. : 
18. F. flole Plate out of my Chamber ; the Defendant ſaid ſhe had loſt 
Plate out of his Chamber, and ſuſpecting the Plaintiff to have ſtoln it, 
ſhe ſpake theſe Words; the Juſtification is ill; for ſuſpicion is not ſuffi- 
cient, Cro, C. 52. pl. 10:Mich, 2 Car. Powell v. Plunker. 


(M. b. 2) 


n hte ith. f 
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(M. b. 2) Plea in Bar. 


i, 1 F in an Action for theſe Words, I will abide by it that C. R. was 
and is a falſe Thief, aud was at my Door the Seſſions-Day at Night, 
between one and two of the Clock after Midnight, and would have robbed me, 
and did break open my Doors and put me in Feopardy of my Life, the Defen- 
dant pleads that the Plaintiff non fuit damnificatus in forma qua &c. 
this is no good Plea, for he acknowledges the ſpeaking of the Words, 
and what Damage can there be more grievous than ſuch a Report. 
Adjudg'd per tot. Cur. D. 26. ph 17/1. Hill. 28 H. 8. Ruſſel's 
Cale. | 

2. B. brings Action againſt S. for calling him, Perjured Man, and S. 
juſtifies that he was perjured in ſuch a Court in ſuch a Depoſition, and plead- 
ed it certainly, and found for the Defendant, and Fudpment therenpon ac- 
cordingly ; atrerwards S. again publiſhes the ſame Words of B. who there- 
upon brings a new Action for the new Publication, and C. pleads the firſt 
Judgment in Bar; adjudg'd without Conrradiction a good Bar. 2 Brownl. 
49. Hill. 8 Jac. C. B. Styles v. Baxſter. 

3. Plaintiff declares that whereas the was of a good Fame and honeſt 
Reputation &c. the Defendant ſaid of her, She is a common Whore, and 
Iwill prove her one &c. per quod &c. The Detendant pleads that at the 
time when the Words were ſpoken, he Plaintiff was nat of an honeſt Re- 
putation, as in the Declaration is alleged; adjudg'd for the Plaintiff, Niſi. 
Sty. 118. 'Trin. 24 Car. B. R. Strachy's Cale. 

4. Words ſpoken of the Plaintiff, an Alderman of Norwich, and a 
Juſtice of Peace, viz. He is a raſcally Alderman, a factious Alderman, a 
Lampooner, and avers that a Lampooner, is there underſtood to be a Libellen; 
the Detendant pleaded in Bar a former Action brought by the fame Plain- 
tiff for the ſame Words, only that in that Action no Interpretation was given 
of the Word Lampconer, and that in that Action the Plaintiff was barr'd ; 
upon a Demurrer, it was objected that the Interpretation of the Word, 
Lampooner, in this Action, make it a different Action from the former, 
and therefore the Bar in that is no Bar in this. But adjudg'd that the 
Plaintiff having been once barr'd in an Action for the fame Words, he 
ſhall not entitle himſelf to a new Action by a new Interpretation 


of a new Word. 3 Lev. 248. Hill. 1 & 2 Jac. 2. C. B. Gardiner v. 
Helvis. 


2 * 24s 


(M. b. 3) Replication. Good. 


1. IF in an Action for theſe Words, Thou haſt forged an Obligation, and 
A 1 will prove it; the Defendant ju/fifies becauſe the Plaintiff had 
forged an Obligation in the Name of F. H. the Plaintiff replies, De ſou Tort 
demeſne &c. It was moved in Arreſt that it was not ſhewn that the Bond 
was feal'd and deliver'd ; but per Cur. it is well enough, for it mutt be 
ſo intended; for otherwiſe it is not a Bond but a Writing only. It was 
alſo moved that the Iſſue was not good, becauſe a ſpecial Forgery being 
alleged, it ought to be ſpecially traverſed; but per Cur. it is well 
enough; but if not, it is aided by the Statute 32 H. 8. And Judgment 
—.— Plaintiff. Cro. E. 607. pl. 7. Paſch. 40 Eliz. B. R. Wade v. 
ULLATrd, | | | 


2. One 
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5 2. One cannot rejoin _ Words which are not in the Declaration nor in 
the Plea ; for if the Declaration and the Plea be naught, the Replication 
cannot make them good. Per Roll Ch. J. Sty. yo. Mich. 23 Car. 


Anon. 


—ů — 


—— — 


(M. b. 4) Words. Rules as to Conſtructions of 
Words. 


3 N Action on the Caſe does ut Jie for Words, unleſs ſpoke directiy, 
and in the Affirmative ; tor ſuch Action does not lie tor Words 
by Circumſtance tending to any Slander, Per Meade. Mo. 182. pl. 325. 
Trin. 26. Eliz. 
* And. 269. 2. Where one gains his Living by a lawful Trade [& Science or Art] 
pl. 277. S. P. as a Lawyer, Phyſician &c. and one defames him in exerciſing of that 
and cites S. C. Which he profeſſes and exerciſes, Action lies. Per Cur. 2 And. 41. pl. 
26. in Caſe of Hele. v. Gyddy. | 

3 Germo relatus ad Perſonam intelligi debet de Conditione Perſonæ. 4 
Rep. 16. a. pl. 6. Mich. 27 & 28 Eliz. in Birchley's Caſe. 

4. Where Words are ambiguous, ſo as they may be expounded in 
good or ill Part, no Action lies; for they ſhall be expounded in the 
beſt Senſe. Cro. E. 672. pl. 33. Paſch. 41 Eliz. C. B. Anon. 

F. In every Action ſor ſlanderous Words 2 Things are requiſite, iſt. 
That the Perſon ſcandaliz'd be certain. 2dly, That the Scandal be appa- 
rent from the Words themſelves. Reſolv'd 4 Rep. 17. b. Mich. 41 & 42 
Eliz. B. R. in Caſe of James v. Rutlidge. 7 

6. Where the Words ſpoken do tend to the Infamy, Diſcredit, or Diſ- 
grace of the Party, there they are actionable ; Per Williams J. and this 
Rule was affirm'd by the Court. Bulſt. 40. Trin. 8 Jac. in Caſe of 
Smale v. Hammon. ; | 

7. Defamation which is actionable, muſt be ſuch as Præbet Occa/ionem 
Ruing, viz. Ruin to his Profeſſion and Trade which ſupports him &c. or 
Ruin to his Body, or for which ſome corporal Puniſhment ought to be inflifed 
upon him; Per Mountague Ch. J. Palm. 21. Mich, 17 Jac. in Caſe of 
Godfrey v. Owen. 5 

8. In Actions for Words are to be conſidered the Words themſelves, and 
the Cauſa dicendi; for ſometimes in the firſt Caſe they will bear an Action, 
and yet when the Cauſa dicendi is conſider'd they will not; Per Barkley 
J. Mar. 20. pl. 45. Paſch. 15 Car. 

9. In Actions for Words ſpoke by Way of Hearſay or Report, if the 
Defendant names his Author, he is oy and the Plaintiff put to 
bring his Action againſt the Author. See Lev. 82. Mich. 14 Car. 2. 
B. R. Crawford v. Middleton. And ſee (X. a) pl. 3. 

10. Action lies for ſpeaking ſcandalous Words of a Limeburner, or of 
any Man of any Trade or Profeſſion, be it ever ſo baſe, if they are ſpoke with 

Reference to his Profeſſion; Per Keeling, Twiſden and Windham. Lev. 
115. Mich. 15 Car. 2. B. R. in Caſe of Terry v. Hooper. 

11. Bridgman Ch. J. ſaid he was not ſatisfied to go by Precedents, be- 
cauſe he held that to be ſcandalous now which was nor 20 Years ago; 
That it is Uſe makes Words have Force; and Words that are actionable now, 
bereafter may not be ſo. Cart. 55. Hill. 17 & 18 Car, 2. C. B. 


12, It 


+4 
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12. If Part of the Words is actionable, and Part not, yet an Action When any 


lies for them which are actionable; Per Roll Ch. J. Sty. 1 13. Trin. 24 of the VV ords 


Car. in Caſe of Smith v. Hobſon. r iq" | 
| £4 | Plaintiff 
ſhall have Judgment; and ſo it hath been often adjudged ; Per tot. Cur. Cro. E. 788. Mich. 42 & 
43 Eliz. C. B. in pl. 28. | . | 
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13. It is a general Rule, that where one's Life may be brought in Oue- 
ſtion, as to call one Thief, the Words are actionable ; Per Wild ]. 2 
Freem. Rep. 14. pl. 14 Mich. 1671. C. B. in Caſe of King v. Lake. 

14. It the Words be ſuch as do neceſſarily relate to his Employment, the 
Words are actionable, without any Colloquium. Freem. Rep. 217. pl. 
zog. Mich. 1675. B. R. in Caſe of Bell v. Thatcher. 

15. Words which of themſelves are actionable, without Regard to the 
Perſon, or foreign Help, muſt either indanger the Party's Life, or ſubject 
him to infamous Puniſhment ; and *tis not enough that the Party may be 
fined and impriſoned ; tor it one be found guilty of any common 'Treſ- 
paſs he ſhall nor be fined and impriſoned, yer none will ſay, that to ſay 
one has committed a Treſpaſs will bear an Action, or at leaſt the Thing 
charged upon him muſt in itſelf be ſcandalous ; Per Cur. 6 Mod. 104. 

Hill. 2 Ann. B. R. in Caſe of Ogden v. 'Turner. 

16. To bear an Action, Words muſt have a certain Signification, they 
muſt ſo reflect upon a Perſon, that if true he might be liable to ſome legal Pu- 
niſhment, or if trom the Speaking ſome particular Damage does accrue, or is 
likely ſo to do, and Cofts or Damages, or [if it be] on a Colloquium of his 
Trade | the Words may bear an Ro, Rep. ot Caſes of Pract. in C. B. 
160. Mich. 13 Geo. 2. Per Cur. in Cale of Palmer v. Edwards, 


(M. b. 3) Scandalum Magnatum. 
1. Weſtm. 3 E. 1. NONE ſhall publiſh or counterfeit any falſe News, Of theſe 
. N whereby Diſcord or Slander may grow between the falſe News 
King and his People, or the great Men of this Realm ; And he that ſo doth 3 
ſhall be kept in Priſon until he hath brought him forth into the Court which 1 
did ſpeak the ſame. | Act, ift, 


2. * 2 R. 2. Stat. 1. cap. 5. of Counterfeiters of falſe News of Prelates, if they are 
Dukes, Earls, Barons, and other Nobles, and great Men of the Realm; and ail the 


alſo of the Chancellor, Treaſurer, Clerk of the Privy Seal, Steward of the by Bio” 


King's Houſe, + Fuſtices of the one Bench or of the other, and other Great or Scandal 

Officers of the Realm, it is defended that none contrive or tell any falſe Things may ariſe | 
of Prelates, Lords, and of other aforeſaid, whereof Diſcord or Slander might we” 95 * 
riſe within the Realm; And he that dot h the ſame ſhall be impriſoned till he his | 


have broug ht him forth that did ſpeak the ſame, mons, "figni- 
3. 12 R. 2. cap. 11. When any ſuch mentioned in the Statute Weſtm. 1. fied here by 
cap. 34. and 2 Rich. 2. cap. 5. is taken and impriſoned, and cannot bring reerie) 


him forth that did ſpeak the ſame, he ſhall be puniſhed by the Advice of the — 4 | 
Council. Commons, 


; : | whereby 
Diſcord or Scandal may be moved between them and the King. 3dly, Againſt the King, whereby Diſ- 


cord or Scandal may grow between the King and the Peers, or Lords and Nobles of the Realm, ſigni- 
fied here by the Great Men of the Realm. grhly, Againſt the Peers, or Lords and Nobles of the 
Realm, whereby Diſcord or Slander may happen between them and the King. Laſtly, Whereby Dif- 
cord or Scandal may ariſe between the King, his Lords, and Commons, 2 Iuſt. 227. 

It was reſolved by all the Juſtices, That horrible and ſlanderous Words ſpoken of Queen Mary, were 
within this Statute, and puniſhable hereby, — * by the Statutes of 2 K. 2. cap. 5. nor 12 K. 2. cap. 


II. 


_ 
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11. for the Kirg or Queen is an exempt Perſon, and not included within theſe Words [The great Men 
or Nobles &c.] 2 Inſt 228. | | 

Bur it is to be underſtood, that albeit the Statute of Weſtm. 1. and of 2 R. 2. be general in the Ne. 
gative, yet do they not extend to all Manner of falſe News, or horrible and falſe Scandals and Lies 
&c. for they extend only to extrajudicial Slanders &c. And therefore if any Man bring an Appeal o 
Murder, Robbery, or other wy againſt any of the Peers or Nobles of the Realm &c. and Charge them 
with Murdrr, Robbery, or Felony, albeit the Charge be falſe, yer ſhall they have no Action de Scan. 
dalis magnat* neither at the Common Law, nor upon either of theſe Statutes for the bringing of this 
Action, nor for affirming the ſame to his Council, Attorney, or Curfitor for the framing of his Writ 
or for ſpeaking the ſame in Evidence to a Jury, or for uſing of thoſe Words for the neceſſary Com. 
mencement or Proſecution of this Action judicially. And fo it is in an Action of ** Forger of alle 
Deeds, or any other Action whatſoever ; for it is a Maxim in Law, That a Jan ſhall not be puniſhed ſor 
ſuing Writs in the Court of the King, be it rightfully or wrongfully. And the Reaſon thereof is, that Men 
ſhould not be deterr'd to take their Remedy by due Courſe of Law; and therefore the Statutes never 
intended to prohibit the ſuing out of the King's Writs, and the proceeding thereupon. And ſo it is, if 
in the Sr a Peer of the Realm be charged with Forgery, Perjury, or the like; but if in the 
Bill the Plaintiff chargeth him with Felony, or any other Offence not examinable in that Gurt, that Slan. 

der is within theſe Statutes, for that the Plaintiff purſueth not his Charge in any judicial Courſe, ſeeing 
the Court hath no Juriſdiction of the ſame, And fo hath it been adjudged. 2 Inſt. 228. 

** Yee pl. 2. 

It a that not only the Tellers and Reporters of ſuch falſe News, but the Deviſors and Inventor; 
thereof are prohibited, but no Puniſbment is inflicted by the Statute of Weſtm. 1. upon the Deviſer or In- 
wentor, for le is left to the Common Lax to be puniſhed by Fine end Impriſonment, according to the Quality 
and Quantity of the Offence, which is aggravared, in reſpect that it is prohibited by this Act of Parlia- 
ment. 2 Inft. 228. | | 

* It was reſolved that this Statute is a general Law. 2 Mod. 99. Trin. 28 Car. C. B. in Caſe of the 
Earl of Shaftsbury v. Ld Digby. 

+ How far it extends to the Judges of both Benches, See Vaugh. 139. in Buſhell's Caſe, 

1 | « | 


This Caſe 2. C. brought a Writ of Forger of falſe Deeds againſt Ld. B. and pend- 
is reported ing the Writ Ld. B. for ſlandering him of Forgery by the ſaid Suit, 


at large, 


Kely”2% to brought an Action de Scandalis Magnatum. The Defendant juſtified b 

8 his having the ſaid Writ before, and concluded that it is the ſame Slan- 
S. C. cited der &c. Upon Demurrer the beſt Opinion was that the Juſtification 
Palm. 189.— was good, and our of the Intendment of the Law, and Statures of Slan- 
= - — der &c. For no Puniſhment was ever appointed for Suit in Law, tho it 
in pl. 252. be falſe, and for Vexation; and in this Caſe, the Suit not being deter- 
but cites it min'd, it cannot be ſaid whether it be true or falſe, D. 285. a. pl. 3). 


as 11 Eliz. reports it as Mich. 13 H. J. C. B. Lord Beauchamp v. Sir Richard 


which ſeems 

to be a Mif. Croft. 

take as to | | | 

the Reign and Year, by reaſon of the Caſe in Dyer, being taken in among the Caſes reported in Trin, 
11 Eliz. tho' D. cites it as Mich. 13 H. 7. | 


T underſtand 3. I have heard that your Lordſhip hath ſought, by uncharitable Means, t 


1 * 2 bereave me of my Life, Lands, and Liberty, is actionable, the Words being 
2 zrown in 2 Letter directed to the Lord himſelf. Mo. 142. Arg. cites Trin. 10 
into a paſſing Eliz. Lumley (Lord) v. Fox. 

Rage, threat- | | 

ning to make my Guts to fly about my Heels, and kill me he «vill, tho“ he ſhould be hang d <vithin one Hour 
after the Fact done. A ſtrange Kind of dealing in a Nobleman, and ſuch it is that upon my Gomplaint unto 
the Lords of the Gruncil, it hath pleaſed them to take Order for my Safety as the Law doth require. The 
Plaintiff alleg'd that the Defendant ſpoke the ſaid Words, viz. Dixit & contrafecit. The Caſe was 
that the Defendant never ſpoke thoſe Words, but wrote them in a Letter to B. verbatim, and the Let- 
ter was ſhe wn to the Jury, but no Proof was offer'd that he ſpoke the ſaid Words; but ſeveral Wit- 
neſſes were produced to prove that he ſpoke the ſaid Words to. the Privy Council; but there was no 
direct Proof bur Preſumptions only. The Court ſeem'd that this was within the Compaſs, and a Coun- 
terfeiting and Publiſhing ; and whether a Man be the firſt Deviſer or not, is not material; for if he be 
the firſt Reporter afterwards, he is in Danger of the Statute by publiſhing it; and here, tho' he ſays(/ 
1 yet becauſe he does not vouch bis Author, it ſhall be underſtood that he is the Underſtander 
and Deviſer. Dal. 80. pl. 19. Anno 14 Eliz. Ld. Aburgany v. Cartwright. 


8. C cited 4. It is no Marvel that you like not of me; you like of thoſe that maintain 
by Hp. An Sedition againſt the 8 Proceedings. The Detendant juſtified, for that 
Poph bs. * the Defendant was Vicar of N. which was a Benefice with Cure, and 
_ * © that the Plaintiff procured J. S. and J. D. to preach in his Church, wir 


inveigh 


6 WP pom T TT Fw * 


tious Diſcourſe and Doctrine again 


wich v. Prickett. 


e * — 
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inveigh'd in their Sermons againſt the Book of Common Prayer, and 
becauſe the Defendant would have hinder'd their Preaching as not li- 
cenced, the Plaintiff ſaid to the Defendant, Thom art a falſe Varlet, I like © 
not of thee ; to whom the Defendant replied, 2186 no Marvel, tho you like 
not of me 3 for you like of thoſe (meaning the ſaid J. T. and J. G.) that 
maintain Seaition (meaning Seditioſam iſtam Doctrinam) againſt the. Queen's 


Proceedings. Reſolved a good Juſtification ; for the Senſe of the Words 


muſt be collected from the Cauſe and Occaſion of ſpeaking them; ſo that 
in this Cale, by the Word 8 the Defendant did intend the ſedi- 

the Queen's Proceedings upon the 
Act 1 Eliz. by which the Common Prayer Book is eftablith'd, and not 
any ſuch publick and violent Sedition as was deſcrib'd, and as Ex vi 
Termini the Word imports. 4 Rep. 12. b. pl. 1. Trin. 20 Eliz. B. R. 
Ld. Cromwell v. Denny. . | 

5. You (predict. Epiſc. Innuendo) have writ a Letter to me, which I 
have to ſhew, which is againſt the Word of God, againſt the Ducen's Au- 
thority, and to the Maintenance of Superſtition, and that I will tand to prove 
againſt you. Soο Marks Damages were given, and the Court, upon good 
Deliberation, awarded that the Biſhop recover the 500 Marks Damages, 
and 81. Coſts. Cro. E. 1. pl. z. Hill. 24 Eliz, B. R. Biſhop of Nor- 

6. My Lord Mordaunt did know that P. robbd S. and bid me compound Cro. E. 294; 
with H. for the ſame, and ſaid he world ſee me ſatisfied for the ſame tho* it * 10. 
coft him 1001. which I aid for him, being my Maſter, otherwiſe the Evidence Ta Bo: 
which I could have given would have hang d P. It was adjudg'd that the daunt, S. C. 
Words were actionable, and ſhall be taken in the worſt Senſe, and to in Error by 
the Diſgrace of the Plaintiff. Error was brought in the Exchequer- ff 3 . 
Chamber, and Error aſſign'd in the Point adjudg'd. Quære. Cro. E. 1 
67. pl. 17. Mich. 29 & 30 Eliz. B. R. Lord Mordaunt v. Bridges. of Bridges; 


| : but nothin 
ſaid as to the Point adjudg'd, but whether an Adminiſtrator might maintain a Writ of E 4a ld: 
686. pl. 949 S. C. adjudg'd in B. R. and Error brought in the Exchequer-Chamber; and the Point of 
the Error was argued for the Plaintiff in Error; but nothing more ſaid about ir. FR | 


. Words ſpoken in open Seſſions, viz. You have perverted Fuftice, and 


to your Shame and Diſhonour Iwill prove it, adjudg'd actionable ; where- 


upon the Deſendant juſtified, and afterwards the Parties agreed. Mo. 
409. pl. 554. Trin. 37 Eliz. Lord Delawarr v. Pawlet. 

8. Words were, viz. The Earl of Lincoln's Men, by his Commandment, 
did take the Goods of one Hoskins by a forg*d Warrant &c. It was moved 
in Arreſt of Judgment that the Words were not ſufficient to maintain the 
Action, becauſe it was not averrd that the Karl knew the Warrant to be 
forg d; and of the ſame Mind was the Court at this Time. Golds. 115. 
pl. 10. Mich. 39 & 40 Eliz. Lincoln (Earl) v. Michelborn. 

9. My Lord is a baſe Earl and a paultry Lord, and Reepeth none but 


| Rogues and Raſcals like himſelf. The Court divided, whether actionable 


or not; and atterwards the Defendant died, whereupon the Bill abated. 
Cro. J. 196. pl. 22. Mich. 5 Jac. B. R. Lincoln (Earl) v. Roughron. 
10. The Defendant diſcourſing with T. S. the Servant ot the Lord Cro. C. 135. 


Say, ſaid Thy Lord is a Traytor, and I will prove it. Upon Not Guilty Pl. 10. S. C. 


pleaded the Lord Say had a Verdict, and 2000 I. Damages. It was 2 path 


moved in Arreſt of Judgment that the Statute was miſrecited; for the —Itid. 142. 
Word * (Lies) was mention'd inſtead of (Slander.) Sed per Curiam, This pl. 19. S. C. 


is a Miſrecital in a Vord not material, and not in any Subſtance of the The Queſ- 


Statute, and therefore well enough. 2dly, Tis nor averr'd that the von there. 


gs F as whether 
Plaintiff was a Peer when the Words were ſpoken. Sed per Curiam, * 72 - 


"Tis that the Detendant + dixit de eodem Vicecomite, which is a ſufficient Error in this 
Averment. Jo. 194. pl. 5. Mich. 4 Car. B. R. Lord Say v. Stephens. Cate might 


be brought 
in the Exchequer- Chamber. Ley's Rep. 82. S. C. and reſolved that Miſtecital of any Parr of the 
| tatute 


l - : 
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Statute which does not make the Offence, or provide Puniſhment, does not vitiate the Count; and that 
the Words (Thy Lord) is ſufficient Averment of his _ Sheriff [Viſcount] at the Time. And that 
afterwards it was reſolved that + Error does not lie in the Exchequer Chamber, upon the Statute of 27 
Eliz. — Palm. 565. 8 C. adjudged accordingly for the Plaintiff. 

* Vide pl. 14. in the Notes. | 5 

1 See pl. 22. a 1 5 5 

+ Sid. 143. pl. 20. Paſch. 15 Car, 2. B. R. Earl of Stamford v. Nedham, S. P. adjudged that it does 
not lie; and ſaid it had been ſo adjudged in Lord Say's Caſe, and alſo in the Caſe o Nevill v. South 
——S, P. cited as adjudged in Lord Say's Caſe. Sid. 240. Arg. in pl. 13.5 Mod. 230. Arg, cites 
8. P. held accordingly. | Os 


11. The Defendant being a Parſon, ſpoke ſcandalous Words of the 
Lord Leiceſter in the Pulpit. It was moved in Arreſt of Judgment that 
this Action being brought on the Statute, it ſhould have concluded coy. 
tra formam Statuti, which not being done, it ſhall be intended an Action 
at Common Law; and it fo, then at Common Law theſe Words are not 
actionable; but adjudg'd for the Plaintiff by 2 Juſtices againſt one. 2 
Sid. 21. 30. Mich. 1657. B. R. Ld. Leiceſter v. Mandy. 
12 The Detendanr being a Parſon ſaid in his Pulpit, The Lord of Lei- 
ceſter is a wicked and cruel Man, and an Enemy to the Reformation, ad- 
judg'd for the Plaintiff. 2 Sid. 21. 30. Mich. 1657. B. R. Leiceſter (Ld.) 
v. Mandy. | 
8. Q ched - 10. My Lord Abergavenny ſent for us, and put ſome of us into the Coal. 
per Cur. Houſe, and ſome into the Stocks, and me into his Houſe call d Litile Ease 
Vent. 60 We 's Qs ; aſe, 
„  adljudg'd actionable. Le. 336. pl. 466. cites Lord Abergavenny's 
Caſe. | 1 1 
Lev. 148. 14. Words were, My Lord is no more to be valued than the Dog that lies 
5 F. there. After Judgment for the Plaintiff in C. B. it was aſſign d for Er- 
Fa, 75 ror that there was not any Averment that a Dog did lie there; beſides 
think the, the Judgment was Quod lit in Miſericordia, when it ſhould. be Quod 
Miſericordia Capiatur, being founded on a Statute. Sed adjornatur. Sid. 233. pl. 35. 
ſufficient; Mich. 16 Car. 2. B. R. Probee v. Ld. Dorcheſter. 


but as to JE | 
the other Error, and like to another, which was that the Declaration faid Hee falſa & opprobrioſa Verb 
4 and did not ſay * Menaacia, or falſa Nova, but to theſe the Court faid nothing, A oda — 

further argued. But in the mean time Proby was kill'd, and his Executors paid the Money, as the 
Marquis told the Reporter. * See pl, 10. | 


As where 135. There is a Difference between an Action on the Statute De Scan- 
the e dalis Magnatum, and a common Action of Slander; per Cur. And the 
7.8 _ Ch. J. ſaid that Words ſpoken of a common Perſon ſhall be taken in Mitiori 
vant of the ſenſu ; bur in the Caſe of a Nobleman they ſpall be taken in the worſt Senſe 
LA. P. viz. againſt him who ſpoke them, that the Honour ot ſuch great Perſons may 
Imet F. D. be preſerved. Vent. 60. Hill. 21 & 22 Car. 2. B. R. in Caſe of Lord 
22 Peterborough v. Mordaunt. 1 

my Lord ſent - 2 

— me to take my Purſe, an Action of Scandalum Magnatum lies, tho* not poſitively ſaid My Lord B. 
ent after him, or that it was to take the Purſe feloniouſly; which laſt, tho' in Caſe* there of an Action 


by a common Perſon it might be a good Exception, yet otherwiſe it is in the Caſe of a Peer; and Judg- - 
ment for the Plaintiff, Lev. 277. Mich. 21 Car. C B. Lord Peterborough v. Mordant, — Vent. 59. 
8. C. adjudg d for the Plaintiff. | 


16. The Foreman of a Grand Jury in Cheſhire ſaid of the Plaintiff, Hz 
is a tedious Man, and a Promoter of Sedition and tedious Addreſſes; and 
upon a Motion tor Special Bail it was denied, and fo it was to the Duke 
of Norfolk, unleſs Oath made of the Words ſpoken. 3 Mod. 21. Paſch. 
46 Car. s. BK. Fart of Maccleaneld's Cale © -+ - 

210 49.8. C. 1n. You are not for the King, but for Sedition and a Commonwealth, and 
adjudg'd for y G-d we will have your Head the next Seſſions of Parliament. It was 
ws vir moved in Arreſt of Judgment that the Statute was miſrecited, the Words 
rather be- Whereof are, That none ſoall ſpeak any ſcandalous Words of Dukes, 2 7 

— 0 - : 4 


— * 
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&c. the Fuſtices of either Bench, nor of any other great Officer &c. but thoſe cauſe it was 
Words (nor of) were omitted in the Declaration, which runs thus, after a Ver- 


- 
, 


+ 


None jhall ſpeak any ſcandalous Words of any Duke, Earl, &c. Fuſtices o 3 

either Benc hes, great Officers of the roo Nan ſo that It . . rage ry 25 

thus, viz. None ſhall ſpeak any ſcandalous Words of Dukes, Earls, adjornatur. 

being great Officers &c. and ſo the Plaintiff muſt not only be an Earl, 

but a great Officer, which 1s not averr'd. Sed per Curiam, this is a ge- 

neral Law, and need not be recited; it is true, if the Plaintiff will re- 

cite a Statute, and. miſtakes it in a material Part, it is incurable ; but if 

he recites truly ſo much as will maintain his Action, tho' he miſtakes 

the reſt, it will not make his Declaration 111 ; and here the Plaintiff re- 

cites, that none ſhall ſpeak any ſcandalous Words of an Earl, which is 

enough (he being an Earl) to entitle him to an Action, and his Conclu- 

fion Is, Prout per eundum Actum plenius liquet. 2 Mod. 98. Trin. 28 

Car. 2. B. R. Ld. Shaftsbury v. Ld. Digby. ep | 

19. Words were, viz. My Lord Tevaſind is an unworthy Perſon, and 2 Mod: 150, 

does things againſt Law and Reaſon ; upon not guilty pleaded, the Plain- S: ©. with | 

tiff had a Verdiét, and 4000 l. Damages; and upon a Motion for a new che Aru 
Trial, becauſe of the excetſive Damages, it was denied by 3 Judges — r 

againſt Atkins J. becauſe the Jury are the ſole Judges of the Damages. Judges Se. 

And Atkins J. held that an Action would not lhe for theſe Words; but riatim from 

the other 3 held e contra, and fo the Plaintiff had Judgment. Mod, PS: 149. to 

232. pl. 22. Hill. 28 & 29 Car. 2. C. B. Lord Townſend v. Hughes, 8 


Plaintiff 
| aintitt. 
20. The Defendant ſaid of the Plaintiff, The Earl of Pembroke is of ſo Sir Francis 
little Efteem in the Country, that no Man of Reputation hath any Efteem for North cited 
him, he is a pitiful Fellow, and no Man will take his Word for two Pence; oe Marquis 
and no Man of Reputation values him more than I value the Dirt under my nar * 
Feet. Reſolved per Cur. that the Words are actionable upon the Sta- Caſe, where 
tute, though in the Caſe of a common Perſon they are not actionable. theſe Words 
And it was faid per Twiſden, that if Words be ſpoke of a Peer of the f 10. 
Realm that are actiqnable in Caſe of a common Perſon, the Peer hath his 5 - 
Election to fue upon the Statute or oiherwiſe. Freem. Rep. 49. pl. 58. Mich. able — 
1602. C. B. Earl of Pembroke v. Staniel. | the Statute, 


viz. He j 
more to be valued than that Dog that lies there. Tbid. n 
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21. It was moved for Leave to charge M. being Priſoner in News 
with a Scandalum Magnatum, and ac 1 Billæ * 10 in Order 10 bell 
him to ſpecial Bail tor ſaying the D. of S. was a Cheat, and had cheated the 
King and the Army. Per Holt, this being a poor Man, to charge him thus 
will be a perpetual Impriſonment to him, and ſpecial Bail has been 
often demanded in theſe Actions, yet it has been frequently denied; 
but he was order'd to find 2 that would ſwear themſelves worth 25 l. 
each, and himſelf be bound in 100 l. 12 Mod. 420. Mich. 12 W. 3. 
1700, Duke Schomberg v. Murrey. 5 

22. Go fetch your Lord out, G—d d.— him, I will kill him; he is a 
Villain, and a villainous Rogue, And the Defendant ſpoke other Words 
viz, He is a Scrub and Scoundrel. It was inſiſted, 1it. That the Plaintiff | 
ought to prove himſelf a Peer. Sed non allocatur; for ia his Declaration 
he * names himſelf Lord Viſcount Falkland one of the Peers of Great Britain; See pl. 10 
and if he was not ſo, the Defendant ſhould have pleaded the Miſuoſiner; but 
by pleading in Bar he admits the Plaintiff to be what he ſtiles himſelt. 
2dly, That the Plaintiff being a Peer of Scotland, was not intitled to an 
Adion of Scandalum Magnatum on the Statute 2 R. 2. 5. unleſs he had 
been a Peer of Parliament; for the Precedents of Actions of this Nature 
are Vocem & Locum in Parliamento haben &c. Sed non allocatur; tor 
by the Statute of Union 5 Ann. 8. Art. 23. all Peers of Scotland, after the 
Union, ſhall be Peers of Great Britain, and have Rank and Precedency 
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&c. be tried & c. and enjoy all Privileges as Peers as fully as the Peers 
ot England now do or hereafter may enjoy, except of litting in the. 
Houle of Lords, and the Privileges depending thereon, and particular] 
the Right of fitting on the Trial of Peers. Now the Statute 2 R. 2. 

extends to other Nobles and great Men of the Realm, as well as to Peers 
of Parliament, ſo that when the Peers of Scotland are by Act of Parlia- 

ment made Peers of England or Great Britain, they are Nobles of the 
Realm; and John Beaumont, who was created Viſcount 18 H. 6. when 
created noble, tho' by a new Title, was intitled to his Action on this 
Statute; and tho' ſome Precedents have Vocem & Locum in Parlia— 
mento haben”, it is not neceſſary. Comyns Rep. 439. Mich. 7 Geo. 2. 
in the Exchequer, Ld. Faukland v. Phipps. 


_ 


(M. b. 6) For Slander of Title. 


I. Remainder-Man in Tail, brought Action on the Caſe againſt B. 
| for flandering his Title, in afirming that Tenant in Tail had 
Iſſue one D. who is alive. Adjudg'd that the Action lay. Ow. 37. Mich, 
15 Eliz. Bliſs v. Stafford. 


S. P. Jenk. 2. If a Stranger ſays that F. F. has a better Title to the Lands than 


247. in pl. - N n 
23 the Tenant in Poſſeſſjon, and makes no Pretence of Title to himſelf, an 


miſcet ſe Ret Action lies. Mo. 188. in pl. 334. Arg. cites it as adjudg'd in 20 Eliz. 
aliens ad ſe Wildgooſe's Caſe, 

nibil perti- 

nenti. N : o . » * « 

8. C. cited 3. Attorney tells his Client in private, being about to purchaſe of J. S. 
Arg. Cro. E. that he had heard that the Father of the Vendor had granted a Rent 
197. in Pl. Charge out of the Land in Fee. Adjudg*d Quod quer' nil capiat. Mo. 


a IE Ka. 187. pl. 334. Hill. 26 Eliz. Johnſon v. Smith. 
torney and | | 99985 | 
Client, but that for ſuch Words ſpoke by a Stranger, Action lies. 8. C. cited Arg. 2 Le. 112. 


in pl. 147. 


1 Rep. 177. 4. If one claims a Title to himſelf of the Land of another, as it B. pub- 
a. b Mild- liſhes that he has a Leaſe of BI. Acre for 1000 Years, he is not ſubject 
fs C to an Action of Slander, tho he has nor ſuch Leaſe ; tor this is his cun 
cited and Title. Jenk. 247. in pl. 36. 


S. P. ad- . 

judg'd and affirm'd in Error. Cro. E. 34. pl. 1. Mich. 26 & 275 Eliz. B. R. the S. C. adjudg'd and 

affirm'd in Error. Mo. 144. pl. 287. S. C. 3 S. C. cited Cro. E 197. in pl. 14. 
1 


Mo. 188. in pl. 534. Arg. S. P. cited as adjudg'd in 20 Eliz. Wildgooſe's Caſe. S. P. agreed by all the 
uſtices. Mo. 410. pl. 558. Trin. 37 Eliz. in Caſe of Pennyman v. Rawbanks.— Cro. E. 427. pl. 28; 

S. C. and S. P. agreed therein.——2 Roll Rep. 409. pl. 49. Trin. 14 Jac. B. R. Lovet v. Weller S. P. 

where the Plaintiff loſt the ſelling his Land by Reaſon of the Words, and Judgment was ſtay d. 


3 Le. 177. 5. There is no Difference whether the Words ſlandering a Title be 

38 — C. ſpoke to the Party or to a Stranger ; for in both Caſes the Party is ſlan- 

Verbis der'd fo as he cannot make Sale or Exchange of his Lands, which he was 
in Treaty to do. Per Wray J. And judgment accordingly for the Plain- 
tiff. 2 Le. 112. pl. 147. Trin. 30 Eliz. B. R. Williams v. Lintord. 


There ought 6. In all Caſes when one intitles a Stranger, it is not actionable un- 


2 * leſs it be ſhewn that ſome Damage comes to the Proprietor by it, viz. that 
mage ſer be cannot let or fell it &c. Per Wray Ch. J. Cro. E. 197. Mich. 32 & 
forth and 33 Eliz. B. R. in pl. 14. | 

the ſaying | | 

that they were ſpoken falſo & malitioſe is not ſufficient, but a Communication of ſelling &c. ſhould ap- 


pear 5 


2 
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| 


rear; for there muſt be both Damnum & Injuria. Sty. 169. 176. Mich. 1649. B. R. Cane v. Golding, | 
And in ſetting forth a Communication of Sale, it ſhould be particularly exprefled to whom the Sale 
was to be made. Palm. 529. Paſch. 4 Car. B. R. Harwood v. Lowe. 


\ 


7, Action upon the Caſe, the Plaintiff declared that he was in Com- Cro. E. 196, 
munication to demiſe the Manor and Caſtle of &c. at ſo much Rent to R. E. Pl. 14. S C. 
and that the Defendant præmiſſorum non ignara, ſaid, I have a Leaſe of . r 
the ſaid Caſtle and Manor of H. for 99 Tears, and publiſbd a Demiſe to be — S. C. : 
made by one ſciſed of the ſame 75 the Plaintiff *'s Purchaſe thereof, to E. D. cited Het. 
her Husband, and offer'd to ſell it, ubi revera; the Defendant knew it to be 16 1. 162. 
forged, by Reaſon whereof the ſaid R. E. did not proceed to accept of 
the ſaid Leaſe. Reſolv'd that Action lies, becauſe the Count al eges 
that the Defendant knew of the Communication of making a Leaſe to 
R. E. and alſo that the Leaſe was forg'd, and yet againſt her own Know- 
| ledge had affirm'd that it was a good and true Leaſe, whereby the 
Plaintiff was defeated of his Bargain. 4 Rep. 18. a. b. pl. 14. Mich. 32 
& 33 Eliz. Gerard v, Dickenſon. 

8. If 1 S. hath Land by Deſcent, and ſells it to F. D. and be offers to 
fell it to B. and one ſaith to C. in common Diſcourſe, that F. S. is a Baſtard, 
and this cometh to the Ears of B. yet J. D. thall have no Action; for it 
was not ſpoken directly to ſlander the Title of F. D. but oblique this is no 
Slander; but if he had faid ro B. Take heed How you buy the Land, for 

J. S. was a Baftard, Action lieth ; for it was directly ſpoken to that 
urpoſe to flander the Title. Cro. E. 346. per Popham Ch. J. Mich. 
36 & 37 Eliz. B. R. in pl. 17. | 

9. Plaintiff declared that W. B. Brother of the Defendant, had mar- 

ried one J. who died, and after the Plaintiff married her, and whereas 
the Plaintiff} and the ſaid J. (innuendo his Wife) as in her Right, were 
ſeiſed of certain Lands, as well Freehold as Copyhold, and of the Free- 
hold had levied a Fine to the Plaintiff and his Heirs, who offered to ſell the 
Lands, for the Payment of his Debts, to J. S. The Detendant ſaid, She (in- 
nuendo the Wite of the Plaintiff) - was never lawful Wife of my Brother 
M. B. for ſhe was married before to one N. K. whos yet alive, which Mar- 
riage is fully to be, and hath already been as fully, proved as any other Mar- 
riage can be proved; and by Reaſon of theſe Words none would buy the 
Lands, Gawdy and Clench conceived that the Action lies; for it is 
brought tor ſtandering his Title, and not his Perſon, and the Law in- 
trends it was a good Marriage with K. and that no Divorce was except 
the contrary be thewed. Bur Fenner e contra, and that the Action lies 
not by the Prejudice of the Sale. Popham ſaid that all the Words 
might be true, and yet ſhe might be the lawful Wife of che Plaintiff; 
tor it may be ſhe was pre- contracted to the Plaintiff, and afterwards 
married K. and then to W. B. and then divorced from K. and married 
to the Plaintiff, Adjotnatur. Cro. E, 346. pl. 1). Mich. 36 & 37 Eliz. 
B. R. Bold v. Bacon. 0 

10. In Caſe for Slander of Title, the Plaintiff need not fhew what 
Fftate he had therein; tor his Seiſin of any Eſtate is ſufficient ; Per tot. 

_ Cro. E. 419. pl. 1g. Mich. 37 & 38 Eliz. B. R. Marvin v. May- 
nard. | | 

11. Action for flandering his Title, for that he faid to J. S. who was My, gro. pl. 
in Speech to buy the Plaintiff's Land, I know one who hath two Leaſes of his 558. S. C. 
Land, who will not part with them at any reaſonable Rate, ubi revera there Popham 
was no ſuch Leaſe. The Defendant juffifed by two ſeveral Parol Leaſes ng ole 
made to himſelf. It was the Opinion of the Juſtices, that the Words, as that had 
they are ſpoken, ſhall not be intendable of himſelt, but of ſome other ſpoken 
Perſon, and imports a Slander ;' and the Fu/tifrcation after fhall not take Words, 
away the Action which was given vcore. And adjudged for the Plaintiff, af tha 


but 
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Peron nad but Fenner e contra. Cro. E. 427. pl. 28. Mich. 37 & 38 Eliz, R R 


Title, be penniman v. Rabanks. 
could after- 3 ; 5 
wards ſave himſelf by applying it to himſelf for his Juſtification; and he held that he could not; but 


Gawdy and Fenner held that he might; to which Popham replied, that then no Man could ever have 
an Act ion for ſlandering his Title. 


12. A. has no Title to Upton, Innuendo Upton-Grey. Held that the In. 
nuendo ſufficiently ſerves to ſhew his Intent, what he meant in namin 
Upton ; for it is uſually known without the Addition, and might be call'd 
ſo; wherefore the Innuendo ſtands well with his ſpeaking; but if with. 
out the Innuendo it could not by any Intendment be taken ſo, it might 
have been otherwiſe. And in Action on the Caſe for thoſe Words Judg. 
ment = Quer. Cro. E. 419. Mich. 37 & 38 Eliz. B. R. Marvin . 

Maynard. . 

1 He had rather buy the Title of B. (who was the Plaintiff's younger 
Brother) than the Title of the Plaintiff ; and further ſays, be had ſeen an 
Indenture to lead the Uſe of a Fine, whereby appeared that the Plaintiff had 
no Authority to ſell the Land. Not actionable. Yelv. 80. Mich. ; Jac. 
B. R. Cruſh v. Cruſh. 

14. Thy Brother was a Fool, and was never born to do himſelf any God 
for that he could not hold his Hand from ratifying his Father's Will ; notwiths 
ſtanding ] have that to ſhew in my Houſe, that if his Heir El. G. do not any 

ſuch Adt as her Father has done, it ſball bring her to inherit Titley. The 
Plaintiff alleged that he had an Intention to make a Jointure to his Wiſe 
&c. Bur adjudged the Words would not bear Action, the Plaintiff nor 
having laid that he was about to ſell it, or hadenter'd into Bond to make 
a Jointure, and by Reaſon of thoſe Words it would not be accepted, 
'Yelv. 88. Paſch. 4 Jac. B. R. Sir Tho. Greſham v. Grinſley. 
15. The Earl ot A. gave a Manor to the Plaintiff in Tail. The De. 
fendant was a Copyhold Tenant of an Houſe, and Lands held of the 
ſaid Manor for Lite; and the Plaintiff being in T reaty to make a Leaſe 
to P. for 500 l. to commence after the Defendant's Death, the Defendant 
faid the late Earl of A. made a Leaſe of my Tenement to one S. for 60 Nears, to 
begiti after my cuſtomary Eftate ended, and the ſame is a good Leaſe; by 
Reaſon whereof P. nor any other would not give him 101. to make 4 
Leaſe. The Defendant juſtified, that the Earl of A. before the Gift 
made ſuch a Leaſe to S. tor 60 Years, and that S. conveyed it to him. 
Reſolved by the Court the Words ſhall be taken in the worſt Senſe, ac- 
cording to his Intent, which he ſpake when he affirm'd it to be a good 
Leaſe. And the Words themſelves imply that he ſpake them to counte- 
* 8. P. Per Nance the Title of a Stranger, which is not lawful; and * now he cannot 
"tices. excuſe himſelf, when at the firſt the Words did not import ſo much, and 
Þ m. 531. he cometh too late now to juſtify, It was adjudged for the Plaintiff 
Paſch. 4 Cro. J. 163. pl. 18. Paſch. 5 Jac. B. R. Earl of Northumberland v. 
Car. B. R. Birt. | . | | | 
16. In an Action on the Caſe for calling the Plaintiff Baſtard, the 
Plaintiff ſer forth that his Grandfather was 'Tenant in Tail of Lands, 
with divers Remainders over; that his Father was the Iſſue in Tail, 
and that he was his youngeſt Son; and that W. R. was about purchaſing 
the Land, and offered him a Sum of Money for his Title, and to join in 
the Conveyance ; but afterwards, by Reaſon of ſpeaking thoſe Words, 
he refuſed to give him any Thing. After Judgment for the Plaintiff, 
Error was aſſigned, that the Plaintiff hath nor — any ſpecial Loſs, tor 
upon his own ſhewing he had no preſent Title. Bur adjudged, that tho 
he had not a preſent Title, yet is appears that by Poſſibility he might in- 
herit the Eſtate Tail; and being offered Money for that Poſſibility to 
join in the Conveyance, he had a preſent Loſs and Damage by — 
| | | ole 
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thoſe Words, and in futuro he might receive Prejudice thereby, in Caſe 
he was to claim any Land by Deſcent. So the ju ment was affirm'd. 
Cto. J. 213. pl 6. Mich. 6 Jac. B. R. Vaughan v. Ellis. | 4 
16. The Plaintiff had Lands by Deſcent, Part whereof he intended to Roll Rep. 
ſertle on his Son, and to make a Leaſe of other Part; and to fruſtrate 5 25 
his Intent, the Deteridant faid that he (the Plaintiff) had no more Right to Badley, S. C. 
the Land than a Stranger. Not actionable, becauſe he had an Intent to adjudged 
ſertle the Land, which might be ſecret, he ſhould have ſhewn that he againſt the 
was in Communication to ſertle it, or make Leaſes: fo that there is no © —_— 
ſufficient Cauſe of Loſs. And adjudged for the Defendant; notwithſtand- 41 
ing the Precedents in the new Book of Entries, fol. 55. Cro. J. 397. pl. judged ac- 
z. Paſch. 14 Jac. B. R. Smead v. Badley. cordingly. 
18. E. the Plaintiff had Lands by Deſcent, and the Defendant ſpeak- 2 Roll Rep. 
ing of his Wite ſaid, Shall Elborough's Wife fit above my Wife ® He is but 248. S. C. 
a Baſtard, All the Court, præter Doderidge, held that theſe Words in A 
themſelves are ſcandalous, and dangerous to cauſe his Inheritance to be qgeridge —— 
queſtioned ; and fo the Plaintiff had laid it in his Declaration, that he Palm. 299. 
was put to great Charges to defend it. But Doderidge ſtrongly e contra, S. C. ad- 
that neither the Woids themſelves, nor the Manner of ſpeaking them, do id 3 
import any Slander, but obliquely ; and the Allegation of the Plaintiff the Plainti® 
ſhall not help them. But by the other 3 the Plaintiff had Judgment. 
Cro. J. 642. pl. 2. Mich. 20 Jac. B. R. Elborow v. Allen. | | 
19. If I have Colour of Title to Land, and I fay to another, I have bet- 
ter Title to the Land than you, yet an Action will not lie againſt me, tho? 
my Title be not ſo good as the Title of the other is; Per Roll Ch. ]. 
Nota. or 414. Hull. 1654. Anon. | 
20, In Caſe for Scandal of Title, it was agreed that the Defendant 
claim'd Title, yet if it be found by Verdict to be done Malitioſe, the Action 
lies; but if upon the Evidence any probable Canje of Claim appeared, it 
ought not to be found Malitioſe. 3 Keb. 141. pl. 11. Paſch. 25 Car. 2. 
B. R. Goulding v. Herring. | | 
21. M. hath mortgaged ali his Lands for 100 l. and has no Power to ſell Freem. Rep. 
or let the ſame. And becauſe no ſpecial Damage, nor particular Collo- 274. pl. 
quium was laid of a Treaty to ſell them to any Perſon certain, but only 384 5 f 
in general, that he intended to ſell it to any that would buy, which is too urg d 3 
general, the Judgment was ftay'd. 3 Keb. 153. pl. 2). Paſch. 25 Car. the laſt 


2. C. B. Manning and Avery. Words were 
| | | h actionable, 
* anſwered, that theſe ſhall have Relation to the firſt. And Judgment for the Defendant, 
ifi. 


22. I have à Surrender of the Lands of B. and intend to ſue for the ſame, 
and the Plaintiff has no Title. Adjudged for the Detendant Niſi &c. be- 
cauſe the Defendant claims Title himſelf, and ſo the Plaintiff hath none, 
3 Keb. 744. pl. 10. Paſch. 29 Car. 2. B. Cock v. Heathcock. 


8 (N. b) Nuſance. 
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4 . b). Nufance. [In what Caſes Adtion ſur le Caſe 
Mill lie for a Nuſance, and againſt whom.] 


Cro. E. 664. 1, LF a Man be diſturb'd from going in a common Highway, or ia 
pla 4 8. C. Ditch be made acroſs the Way, ſo that he cannot rh pet he 
and Pop- ſhall nor have Att Action upon the Caſe for this for the Yultiplicity of 


ham, Gaw- 


dy, and Fen- Sllits; for if he may, every Pan may, have fuch Action; and 
v | | the 
ner held, Lam has provided another proper Remedy for this common Ny- 
* a ſance, viz. a Preſentment in the Leet or Turn. Co. Lit. 56. where tg 
GE mewn Cited Trim. 41 Ellz. B. R. between Fncux and Hovenden relvived, 


by the Plain- | 
tif the Action lies not; but Clench e contra, for the ſtopping it is a ſpecial Prejudice to the Plaintiff 
that he cannot go that Way, and ſo reaſonable that he ſhould maintain the Action. Sed adjornatur.— 
Mo. 180. pl. 321. Paſch. 26 Eliz S. P. accordingly. — Br. Action ſur le Caſe, pl. 6. cites 27 H. 8 
26. 27. S. P. by Baldwin Ch. J. accordingly ; bur by Fitzherbert J. where one has greater Damage 
than another, as in the Caſe put by Baldwin of Stopping a Highway, ſo that I cannot go from my Houſe 
to my Cloſe, I ſhall have an Action. Br. Nuſance, pl. 1. cites S. C.- 8. & cited by Moun- 
tague Ch. J. 2 Roll Rep. 4. And that for a common Nuſance none ſhall have a particular Action, cites 
33 H 6. 26.—8. P. 9 Rep. 113. a. accordingly per Cur. Arg. i i 

x Salk. 16. pl. 7. Trin. 11 W. 3. B. R. in the Caſe of Iveſon v. Moore, ſays all the Court agreed 
That where an Action ariſes from a publick Nuſance, there muſt be a ſpecial Damage, becauſe he that 
did the Nuſance is puniſhable at the Suit of the Publick ; and to allow all private Perſons their Ac- 
tions, without ſpecial Damage, would create an endleſs Multiplicity of Suits. . 


Cro. J. 446 2. If a Man puts Logs of Wood ſparſim in a Highway, and ſuffers' 
pl. 25. Mich. them them to continue there for two Months, or other ſuch long Time, 
15Jac- B. K tho a Man may with great Care, and in the Day, pals ſafely, vet if 


Fowler v. 


Sanders, J ride in the Way, not perceiving the Logs, and my Horle ſfumbles 
8. P. ad- Upon the Logs, whereby he falls and throws me, by which means J 
judg d, * receive any Damage, (lcilicet, ſeveral Mounds, as the Caſe was) J 
S. map have an Action upon the Caſe againſt him for this Special Da- 
2 Roll Rep. Mage received, tho' this laying of Logs tn the Way be a common 


49. cites Mulance. Pill. x5 Jac, B. R. adjudg d between 
uller v. ; | 
Sanders, S. C. adjudg'd. S. C. cited Cro. J. 491. See Tit. Nuſance (B) pl. 1. S. C. | 
If a Man lays Logs of Timber in the Highway adjoining to his Houſe, by which the Cart of one was over- 
thrown, this is not Nuſance; but the Plaintiff ſhall recover in Action on the Caſe. 2 Roll Rep. 49. 
cites it ſo reſolved in the Caſe of Fuller v. Sanders, in B. R. about 14 Jac. 8 
For General Nuſance every particular Man ſhall not have Action, unleſs he has Special Prejudice; but 
every Man may abate it. = | 
But for Particular Nuſance a Man may have his Action, and by this means abate the Nuſance, and 
9 8 or may abate it. Jo. 222 per 3 Juſtices, Paſch. 6 Car. B. R. in Caſe of James v. 
ywar | | 


Cro. E. 654. 3. So if a Pan makes a Ditch overthwart a common Highway, 
pl 14.8.0. whereby my Horle falls into the Ditch, or if J have any other parti 
mitte per Cult Or ſpecial Damage, J may have an Action upon the Cale for it, 
Cur. Co. Litt. 56, where 18 cited Trin. 41 Eltz. B. R. between Fineux 


Mo. 180. pl. and Hovenden, reſolved. 
21. Paſch. | | 
26 Eliz. S. P. admitted per Cur, Br. Action ſur le Caſe, pl. 6. cites 26 H. 8. 26. 27. S. P. accord- 
ingly. Br. Nuſance, pl. 1. cites S. C. Vaugh. 341. S. P. by Vaughan Ch. J. accordingly, Arg. and 

S. C. cited in Marg. rH | | | 
Where the Party griev'd has received ſome Special Damage by it, or can have no other Remedy, an AC- 
tion lies. Admitted. Carth. 193. Trin. 3 W. & M. B. R. in Caſe of Pain v. Partrich. 


Cro. J. 158. 4. If K. ſeiled of a Mafte adjacent to a Highway, digs a Pit in the 
SS) C. Waſte within 36 Foot of the ſaid Way, and the Mare of B. eſcapes io 
the 


* n * —— 
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the ſaid Waſte, and falls into the faid Pit, and there dies, yet B. ſhall hon the . 
not have any Action againſt A. becauſe the making of the Joit in the P*c'=rarion, 
waſte, and not in the Highway, was not any wrong to B. but it the Verde. 


was the Default of B. himſelt that his Mare cſcaped into the taſte. that the Bi 
Paſch. 5 Jac. B. R. between B/ithe and Topham, Abhudg u. ; ould . 


kth | We 1 for when the 
Mare was ſtray ing, and he ſhews not any Right why his Mare ſhould be in the ſaid Common, it was no 
Wrong to him, and tho” his Mare fell in he has no Remedy, and ſo it is Damnum abſque Injuria —— 
8. P. Arg. Vent. 295. 


5. Jf a Pan digs a Ditch in the Highway, into which my Servant 2 Bulſt. 334. 
falls, and breaks his Thigh, by which J loſe his Service for a long 8 2. by 
Time, I ſhall have an Action upon the Caſe againſt him for this role, and 
Loſs of Service. Pill. 12 Jac. B. R. in Everard and Hopkin's Caſe, Ne ein 
per Curiam. | h 85 I G 


| | obiter.— 
8. P. mor by Coke, Crooke, and Doderidge. Roll Rep. 124. pl. 6. in S. C. (B. c) pl. 5. S. C. 
but not 8. P. | 
In Caſe for digging a Pit in the Highway, per quod J. F. for whoſe Life the Plaintiff had a Leaſe, fell 
therein and was drown'd, it was doubtful if this Action lies. Cited by Windham J. Keb. 847. Hill. 16 
& 17 Car. 2. B. R. in pl. 44. | 


6. Ik A. be Owner of an Jun in D. and B. has a Houſe next ad- Cro. C. 5ro. 
joining thereto, and B. in a Room in his Houſe next to the Inn p. 3, S. © 
erects a Furnace, in which he melts ſtinking Tallow and ſtinking 3 _ 
Greaves, by reaſon of the ill Smell whereof the Gueſts of the Inn for- — Tit. 
bear to come thirher, to the Damage of the Inn⸗keeper, A. the Jnn- Nuſance 
keeper ſhall have an Action upon the Cale againſt B. kor this Mu⸗ (G) pl. 18. 
ſance- Mich. 14 Car. B. B. between 477%, Inn keeper of the Norenchene 
George in Bafingitoke, zu Prag»e/, udjudg d per Cur. this being + See (F b) 
moved in Arreſt of Judgment; and in Truth, upon the Evidence, pl. . S. P. 
it appear d that the Oetendant was a Chandler, and he melted it kor *" 8 70 
the ule of his Trade. But there it was proved that his Tallow and 2 e, 
Greaves was not like the Tallow and Greaves of other Chandlers ; for beciuſe he 
this is a Nuſance to the whole Town, and fo preſented at the Leet; with 4 Lime- 
and the Realvn of the Nuſance was, becaule he kept the Greaves fo 2?” / 
long before he nieited it, that it ſtunk, and had ſuch an il Smell, , 
But this Queſtion whether it lay againſt a Chandler * came not in * Fol. $9. 
Queſtion in the King's Bench, becauſe ir did not appear in the De- L-VSJ 
claration that he was a Chandler: Jntratur 14 Car. Rot. 549. Trin. 6 14 tat 
3 Hen, 4. Rot. 57. Willielmus Yilburn recuperet_per Juratam per 544.7 
Billam ſuam in qua queritur verlus Johannem Cutting, Cook, de arg. Hutt. 
ko quod ipſe Johannes apud Weſtmonaſterium + vendebar dicto Wil- 136. cites 
ielmo unuin caponem piſtum corruptibilem & recalefactum, qui capo! H. 7. 26. 
allatus per 4 Dies in Poſpitio Domint Kegts, & iterum calefactus, 
ct piſtus extitit, de quo poſtquam edit, vomitum horribilem fecit, ita 

quod infirmabatur per 2 ſeptimanas, łecuperat inquam 20 8. pro dam⸗ 

nis. (And J have been inkorm'd that it appears upon the Record at 

large, that the Juſtices increaled the Damages. 85 

7. In an Action upon the Caſe, if the Plaintiff declares that See Tir. 

whereas he was poſſeſs'd of a Cloſe call'd O. and the Oetendant dr in | 
poſſeſs'd of another Cloſe call'd S. next adjoining to the ]latntiff*s (5) per $4 
Cloſe, the Defendant malictoufly intending to deprive the Plaintiff (%, for 
of the Profit of his Cloſe, maintain'd a Houſe for ſeveral Bears be- that be was 
fore erected upon his Cloſe ; and for one Bear before the Action el d of 
brought uſed this Houſe tor a Smelting-Houſe for Lead, and the N 
Chimney of the laid Houle fo exaltavit, and for the laid Beat ſo con⸗ 20 Years, 
tinuavit, that by the Exaltation and Continuation thereof the and the He. 
Smoke aſcended out of the ſaid Chimney per vim ventoritin upon %% &ing 


a Futcher 


the Cloſe of the Defendant afflatur & diflivatuir: fo char by luch Ale jag / ep. 
vs ER 
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ter-Houſe and Of the lald Smelting⸗ Houſe and Chimney, and Continuation thereof 
Yard next all the Grats and Wood ot the Plaintiff in his fatd Clofe rowing and 
adjoining t9 being, 10 ſuffocata, corrupta, S purrida fuerunt, with the Filme (ſcili- 
ce Ge. Cit Smoke) of the ſaid Chimney, out of the laid Senn coming, 
den; that that by realon thereof the Plaintiff Had loſt all the Graſs and Wood of 
the Defen- his ſaid Cloſe there growing, and allo had loſt 2 Horſes. and 1 Cow 
danr exalted that were depaſturing in the ſaid Cloſe ; tho this is a lawful Trade. 
his Yard; > y 
mis +342 And for the Beneſit of the Commonwealth, and neceſſary, yet the 
Ditch, Action lies; for he ought to uſe it in waſte Places and great Commons, 
«hereby be remote from Incloſures, {0 that no Loſs or Damage might arile there: 
Aug ande by to the PPtoprietors of Lands adjoining thereto ; tho I! objected 
OF.1 i that in ſuch waſte Places other Men have Common for Cattle, that 
tbe Plaintiff's MAY be prejudiced thereby alſo, Mich. 15 Car. B. R. between 
Garden Poynton and Gill, adjudg'd per Jones & Barkly, no other of the 


Ok, Not Jlldges being preſent, this Matter = moved in Arreſt of Judg⸗ 


dleaded, ir ment, after a Verdict tor the Plaintit 
was found Rot. 648. 
for the 8 5 . 
plaintiff; but Judgment was arreſted for a Variance between the Writ and the Declaration Cro, E. 
829. Paſch. 43 Eliz. C. B. Norton v. Palmer. | 
An Action on the Caſe for erecting a Tanfat, with Averment of corrupting the Air and Water, to 
the Annoyance of the Plaintiff ; and after Verdict adjudg'd for the Plaintiff. Hutt. 136. Arg. cites 5 
Jac. Smith v. Mopham. 


Intratur Hill, 14 Car, 


See Tit. 8. Ik a Copyholder- by the Cuſtom of a Panor has uſed to have 
I. Common for all his Cattle, levant and couchant upon his cuſto⸗ 


% in mary Tenement in a certain Place Parcel of the Manor, and a 
Caſe fora Stranger digs Turts there, and carries them away, per quod his Common 


Stranger's 1s impair'd, an Action upon the Caſe lies, declaring that the Deiendant 


digging Clay dug ſo many Turts there, and them with his Horſes and Carts herbam 


where the tunc & ibidem creſcentem pedibus ambulando & conculcando from the 
Plaintiff had IOlate aforeſaid minus ' rite ceperit & abcarriavit per quod. querens 
Common, mmuniam ſuam præd ictam pro averiis ſuis c. in tam amplo & bene- 


ny hk ficiali modo, prout preantea habuit &C. habere non potuit; this is a 


gabe oer good Declaration, tho the Commoner cannot have any Damage 
the Common, tor the taking and carrying away of the Turk, yet the coming upon 
per quod he the Land with his Horles and Carts to carry them, is a Prejudice 
could not tg the Common, and there per quod his Common is impair'd, is the 


uſe it in tam 


amplo modo Cauſe of : the Action, and the carrying and taking them 1s a Means of 
&c. adjudg'd the impairing thereof, Mich. 9 Car. B. R. between Terry and Goodeer, 
for thePlain- ADJUDS'D, this being moved in Arreſt of Judgment upon ſuch a 
ar in; Declaration, the Damages being incire. Intratur Trin. 9 Cat. 
in B. R. by Rot. 49. _ 

3 Juſtices ; 5 | | 
but Haughton e contra. Godb. 343. pl. 437. Trin. 21 Jac. B. R. Bullen v. Sheen. —2 Roll Rep. 
308. Shean v. Bullen, S. C. adjornatur. Ibid. 344. adjudg'd in B. R. by 3 Juſtices; and ſays 
that Ley Ch. J. and Doderidge took a Difference between Treſpaſs and Treſpaſs on the Caſe; and the Re- 
porter ſays, Nota the Reaſon of the Judgment was upon the Concluſion ot the Plea, viz. Per quod non 

tuit &c. Palm. 366. S. C. adjudg'd, and affirm'd accordingly. 

In Caſe the Plaintiff counted that he was ſeiſed of the Manor of C. and preſcrib'd for Common for 
400 Sheep in L. as pertaining to his Manor, and the Defendants with their Sheep eat the Graſs there 
growing, per quod he could not enjoy his Common there in tam amplo modo &c. and upon Not Guilty 
the Plaintiff had Verdict, Judgment, and Execution. 9 Rep. 113. a. Coke Ch. J. cites Trin. 41 Eliz. 
Holland v. Lovel.——2 Brownl. 148. S. C. cited per eundem, and ſays that inaſmuch as the Plaintiff 
may take them Damage feaſant, it proves that he has Wrong, and therefore may diſtrain Damage fea- 
ſant ; and for the ſame Reaſon, if the Beaſts are gone before, he may have Caſe ; for otherwiſe one that 
has many Beaſts may deſtroy all the Common in a Night, and not be puniſh'd, and fo differs from a Nu- 
ſance which is publick, and may be puniſh'd in a Leet.———Jenk. 144. pl. 96. at the End, 8. P. | 

So Caſe lies for a Copyholder, having Right of Common, againſt a Stranger for putting Beaſts into 
the Common, and depaſturing there, per quod in tam amplo modo &c. 9 Rep. 111. b. Trin. * 


Mary's Caſe, alias, Crogate v. Marys. —2 Brownl. 55. S. C, and by 3 Juſtices the Action lies; but 
Foſter e contra, becauſe then every Commoner might have Action, and ſo would be infinite. 


C 
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The Lord may have Action for any Treſpass done on the Common, more or leſs, as being immediate 
to him; but the Commoner ſhall have it only where it is ſuch, per quod proficuum Communiæ ſuæ 
Kc. amiſit; or that he cannot have his Common in tam amplo modo, as before. 9 Rep. 113. a, Reſoly'd 
in Mary's Caſe, alias, Crogate v Marys. | ai 


9. Ik J. S. hath Lands ad joining to the Lands of J. D. in which ſeveral FSA,LY 
Tenants hath Common of Paſture, and J. S. ſtores his Lands with 2 
Coneys, without any lawfül Grant or JIreſcription, whereby the 1 
Coneys go into the Lands of J. D. and eat the Grals there, where Commoner 
by the Commoners cannot have ſufficient Common for their Tat⸗ (A) pl. 4. 
tie, yet a Commoner cannot have an Action upon the Cale againſt 1. 8 v. 
for this Patter, becauſe * when the Coneys go out of his Lands he 8 C. con 
is not the Owner of them, but the poſſeſſory Property of them is in ra. 
J. O. who ts the Owner of the Soil where the TCommoner hath Cro. C. 387. 
Right of Common, and where the Coneys are, and the Commoners bn. 2 
may f kill them. Mich. 10 Car. B. R. between Hin/ey and Wil- by all che 
kinſon, udjudg' d per Curiam, contra Barkly, in a Writ of Error Jukices in 
upon a Judgment in Banco, and the Judgment reverſed according⸗ B. R. præter 
dy. Intratür Pill. 8 Car. Rot. 302. But after this was adjourn d one 
to Palch. 11 Car. | | thereof, thar 
the Judg- 


ment in C. B. be reverſed ; and Crooke J. ſaid he had conferr'd with 3 Judges of C. B that they did 
not remember ſuch Caſe there, but that it paſs'd ſub ſilentio Jo. 356. pl. 5. S. C. and Judgment 
in C. B. reverſed. | | 5 : 
So where they come into the Lands of a Neighbour he may kill them; but Action on the Caſe does 
not lie. 5 Rep. 104. b. Mich. 39 & 40 Eliz. C. B. Boulſton's Caſe. ——— Mo. 420. pl. 58 Anon. but 
ſeems to be S. C. held not actionable; for when they are out of the Conigree they are not His Conies. 
bid. 453. pl. 621. Boulſton v. Hardy, 8 C. held by all the Juſtices not to be aQtionable, —Cro. E. 
547. pl. 21. S. C. adjudg'd accordingly.—S. C. cited 2 Bulſt. 116. Arg. 
* Mo. 421. pl. 580. Mich. 37 & 38 Eliz. Anon. S. P. 
+ See Tit. Commoner (A) | i 


10. The Declaration in Action for ſtopping a Way was, That he hath 
a Way, and the Defendant obftrutted it ſo that the Plaintiff cannot have it; 
and therefore repugnant (habet & habere non poteſt) by ſeveral, and ill. 
Quære. Br. Action tur le Caſe, pl. 12. cites 33 H. 6. 26. | | 
It. A Man who has a particular Hurt or Damage in any Caſe, ſhall Br. Nuſance; 
have Action upon the Caſe againſt him who does a common Nuſance ; as pl f. cites 


by ſtopping the King's Highway, and the like, as if he cannot go to his $6 03; 9 2, 
Houſe, or to his Paſture, by reaſon thereof, or that he and his Horſe in the 1 3 
Night fell into the Ditch, and ſuch like; per Fitzherbert clearly. 27 H. taken, and 


8. 26. b. 27. i © likewiſe the 


2 | Print in the 
Beginning of the pl.— — Mo. 180 pl. 321. S. P. Paſch. 26 Eliz. Anon. —— —-S. P. per | itzberbert J. 
But per Bald win Ch. J. contra, that the ſtopping rhe King's 12 ſhall be puniſh'd by the Lest, 
and every Man gricvcd ſhall not have an Action of it, And there Fitzherbert ſaid, That where one 
Alan has more Damage than another, he ſhall have Action on the Caſe. - Br, Action ſur le Caſe, pl. 6. cites 
27 H. 8. 26. 21. | : | | * 5 
But where , common Way is not repair d, ſo that 1 mire my Horſe, I ſhall not have Action againſt him 
who ought ro repair it; for that is the People, and fhall be reform'd by Preſentment. Quod neta per 
Heydon. Br, Action ſur le Caſe, pl. 93. cites 5 E. 4. 3.——S, C. cited Mo. 180. pl. 321. Anon, 


» 


12. Caſe, for topping Water inceſſanter decurrent by his Land, by which | 
bis Land was drown'd, and his Graſs rotted. Exception was taken, becaule 
it is not alleg d that the Water had ſo run Time out of Mind. Bur per 
Gawdy J. It the Water had run there but for one Year, yet if De- 
tendant diverts it ſo as it drowns the Plaintiff's Land, the Action will 
15 well enough. 4 Le. 193. pl. 30s. Paſch. 30 Eliz. C. B. Smith v. 

13. The Inhabitants of Southwark had by Cuſtom a common Ma. Cto. E. 664. 
tering-Place for their Cattle, and the Detendant ſtopp'd it up. Ad- N 
judg'd that any Inhabitant of S. might have an Action 3 tor ochote dur v io 
wile they would be without Remedy, ſuch a Nufance nor being pre- venden, cites 

7 C ſentable | 


03 Y _ D — — I 
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8. C. as ad- ſentable in the Leet or Tourn. Co. Litt. 56. a. cites Weſtbury v. 

jade d. and Powell. 

for the ſame | 

Reaſon.—— Infra (O. c) pl. 3. S. C. but ſeems miſplaced there, as not anſwering the Head. 


— 


Keb. 847. 14 Plaintiff declar'd that there was a Highway leading from A. to B. 

pl 4+ and that he had a Cloſe in A. ſow'd with Corn, viz. &c. and ſhews what 
4 ; R. &c. and that he lived in B. and that this Way was the moſt convenient, & 
the S. C. maxime propinqua via for carrying his Corn from his Cloſe to A. to his 
and Hyde Fouſe in B. and that he had ſo many Load of Corn ready to be carried 
_ 4 &c. and the Defendant ſtopt the Way, ſo that he could not carry his Corn 
Court wil! &c. and in the mean time Rain fell and ſpoild his Corn. After Verdict for 
not, after a the Plaintiff Judgment was given for him in C. B. ſub ſilentio; and upon 
| es pe in- Error brought in B. R. Error was aſſign'd that the Action would not lie: 
P 7 


E but adjudg d that it would. Cited by Holt Ch. J. Arg. Ld. Raym. Rep. 


and that 494. as enter'd Mich. 14 or Hill. 14 & 15 Car. 2. B. R. Rot. 21. May. 
this is ſuf- nell v. Saltmarſh. | 

ficient Spe- | 

cial Damage; and Judgment was affirm'd, 


2 Keb. 5:5. 15. Ina Special Action on the Caſe for keeping a Paſſage ſtopt up, ſo tha | 
pl. 795 C. the Plaintiff could not come and cleanſe his Gutter K. 1 — Bs in 
GD :.. Arreſt of Judgment, that there ought to have been a Requeſt to open it. 
cordingly, Per Cur. It is aided by the VerdiEt ; but by Twiſden J. the Defendant 


"oa Cur.— might have demurr'd. Judgment tor the Plaintiff. 1 Mod. 2. pl. 51. 


ent. 48. Mich. 21 Car. 2. B. R. Tomlin v. Fuller. 
S. C. is of 2 : 


a Way to his Meſſuage thro' another's Freehold, and the Way is ſtopt, and then the Houſe is alien'd, 
the Alienee can bring no Action for this Nuſance before Requeſt, 


16. Caſe &c. for a Nuſance in building a Smith's Forge near the Plain- 
tiff”s Houſe in S. and for making ſuch a Noiſe with Hammers that the Plain- 
tiff” could not ſleep, by which he was annoy'd, and loft the Benefit and Eaſc- 
ment of his Houſe. The Detendant pleaded in Bar, that he had uſed the 
Trade of a Blackſmith 20 Years and upwards in F. and that he was Appren- 
Lice to that Trade, that the Plaintiff adviſed him to dwell in the Houſe, 
and follow his Trade there, and accordingly he did dwell there, and fer up 
a Forge in an old Room, and work'd there with his Servants ar ſeaſon- 
able Times; and traverſed. that he newly built a Smith's Forge, aliter than 
as aforeſaid. And upon Demurrer to this Plea, the Opinion of the Court 

was that the Action lies; and they held that the Plea did not anſwer the 
Declaration, and that the Traverſe was idle. Bur by Conſent he had 
ap =o to amend his Plea, 1 Lutw. 69. Hill. 3 & 4 Jac. 2. Bradley 
v. Gi | F 85 
Show. 2% 17. Action on the Caſe will not lie for diſturbing or hindering 4 Paſ- 
Mich. 2 W. ſage over a common Ferry (which is a common Highway) unleſs he alleges 
_ S. C. ſome particular Damage done to himſelf; but it muſt be by Preſentment in 
1 the Leet, or Indictment, 3 Mod. 289. Trin. 2 W. & M. in B. R. Pain 
255. Paſch. v. Patrick. 
bs & M. 3 | 2 5 
C. accordingly. And Judgment for the Defendant.—— 1 Salk. 12. pl. 1. S. C. and 8. P. accord- 
ingly. b. 180. S. C. and S. P. held accordingly. And Judgment for the Defendant. — 


Carth. 191. S. C. & S. P. and Judgment accordingly.— 8. C. cited by Holt Ch. J. as adjudged ac- 
cordingly. Ld Raym. Rep. 493. 494. * Mrs 


18. If a Highway is ſo ſtopt, that a Man is delayed in his Fourne) à 
little While, and by Reaſon thereof he is damnified, or ſome importa#! 
Aﬀair negleed ; this is not ſuch a ſpecial Damage as Action on the Cale 
lies for, but a particular Damage to maintain this Action ought to be dis 

re 
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Actions [Nuſance. 
relt, and not conſequential, as the Loſs of his Horſe, or ſome corporal Hurt in 
falling into a Trench in the Highway. Reſolved Trin. 3 W. & M. in 
B. R. Carth. 194. in Caſe of Pain v. Partridge. | 
19. Caſe &c. tor fepping up a Highway leading to the Plaintiff*s Col- * S. P. Aud 
Jiery, with Intent to deprive him of the Profit thereof, per quod he loſt 2 71 
the Profit & c. and that his Coals were ſpoiled for Want of Buyers. The vial / Bas 
Plaintiff had a Verdict, bur on a Motion in Arreſt of Judgment, Turton if it had 
and Gould held that the Action did lie, but Rookby and Holt held that been laid, 
ic did not lie, it being for a publick Nuſance ; That no Man can have an _ "_ iel 
Action without a particular Injury done, or a particular Right claimed. wage "ir 


inti : : he Plain- 
Now in this Caſe the Plaintiff had no particular Right to the Highway, es Blog 


for that was common to all People, nor a particular Injury done to him, ready for 
becauſe ſtopping a Highway is a publick Injury; but if he had ſuch an arr. ring 
Injury by any /pecial Damage, it is not ſufficiently /et forth in his Decla- 22 
ration, by alleging in general that his Coals were ſpoiled for Want of becauſe be 


ayers ; for he ought to ſhew ſpecially, that“ Cuſtomers were coming to buy could not carry 
them, and were hinder'd. 1 Salk. 15. pl. 7. Trin. 11 W. 3. B. R. Ive- oP ; og 
ſon v. Moor. | Holt Ch. J. 


who was 
againſt the Action, admitted, that the Action had been maintainable. Carth. 453. 8 C. but Court di- 


vided, and the Caſe adjourned before all the Judges. Comb. 480. S. C. adjornatur. 12 Mod. 
262, Hill. 11 W. 3. S. C. the Court divided. Bur at the End of the Caſe, the Reporter ſays, that in 
the Caſe of Philips v. Ryand, Paſch. 11 Geo. 1. the Ch. J. ſaid it was revers'd by the Opinion of all 
the Judges in the Exchequer Chamber. Ld Raym. Rep. 486. S. C with the Pleadings, and the 
Court was divided. But the Reporter ſays, that afterwards, by Conſent of Holt, this Caſe was argued 


before all the Juſtices of C. B. and Barons of the Exchequer, at Serjeant's-Inn; and they all were of 
Opinion for the Plaintiff, that the Action well lay. | bg 


(N. b. 2) Actions ſor Nuſances. Againſt whom, Leflor, 
Leſſee, Feoftee &c. At what Time. | 


1. IT is not any Offence for a Feoffee &c. to keep up a Nuſance erected A Diverſity 
before his Time; as where the Action on the Caſe was laid for men 
keeping and maintaining a Bank on the Brook, by Reafon whereof the % Conti 


a TY 2 : the Conti- 
Brook ſurrounded his Land. But the Plaintiff is ro have his Remedy to nuance ccca- 


abate it by a Quod permittat, and not bring his Action ſur Caſe, as here:; ſors a neco 
and therefore this differs from 4 Aff. pl. 3. and Judgment tor Detendaar. Nuſance, as 


Co. E. 520. pl. 46. Mich. 38 & 39 Eliz. C. B. Betwick v. Cumden. P fage, 


b | where every 
new Dropping of the Rain is a new Nuſance, and where the Nuſance at firſt Daſp has done all the Ai 


chief it can; in the firſt Caſe Action will lie againſt the Aſſignee, but not in the other. Arg. 12 Mad. 
636. in Caſe of Roſwell v. Prior. | | 


2. If I have a Way over B.'s Land, and B. ſtops it, and after leaſes ir Action lies 
for Years, it ſeems that Action on the Caſe lies againſt Leſſee; Per 997 /- 
Haughton, quod fuit conceſſum per Coke and Doderidge. Roll Rep. Jer jor the 


| a a continuing 
222. Trin. 13 Jac. B. R. in pl. 27. a Nuſance 


ä erected by 
the Leſſor, by which the Land of the Plaintiff was overflowed. Cro. J. 555. Mich. 17 Jac. B. R. 
Brent v. Haddon. | 8 


3. If a Man abates the Nuſance, he cannot bring an Action afterwards 
for the Nuſance; bur it is a good Plea that the Plaintiff himſelf, either 
before the Writ purchaſed, or pending the Writ abated the Nuſance. 9 
Rep. 55. a. Mich. 8 Jac. C. B. in Batten's Caſe, 
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2 
. 


La Raym. 4. Alter a Recovery, a Man can never have a new Action for the Exec 


a3 % tion of the ſame Nuſance, but tor the Continuance he may. 1 Salk, 10. 
' Judged ac- pl. 3. Mich. 10 W. 3. B. R. Johnſonv, Long. 


cordingly. 


2 Salk. 460. $5. An Action lies againſt the Leſſor for a Nuſance continued by his Leſ. 
Pl. 6. S. C. ſee, it being erected by him. 12 Mod. 636. in Caſe of Roſwell v. Prior, 


3 cites 2 Cro. 373. in Point. ; 
Gn in Fit | f 55 

Caſe the Leſſor transferr'd the Thing, with the original Wrong, and his Demiſe affirms the Conti. . 
nuance of it. Beſides, he has Rent as a Conſideration for the Continuance ; and therefore ought to an- 
ſwer the Damage it occaſions In the Caſe of Rippon v. Bowles, Cro. J. 373. Trin. 13 Jac, B. R. 
it was inſiſted that if the Plaintiff had any Remedy, it ſhould be by Quod permittat againſt the Tenant 
of the Freehold ; and to that Opinion Coke Ch. J. inclined, tho' the other Juſtices doubred. 


For more of Nuſance, See Tit. Chimin, Common, Nuſance, 
Stopping Lights. 


* 


— — 


(O. b) [Caſe.] Againſt whom it lies. [A third 


Perſon.Þ 


* This 1. IF J deliver Goods to A. who delivers them to B. to keep to the 
3 * Uſe of A. and B. waſts them, I may have an Action upon 

according the Caſe againſt B. tho J did not deliver them to him. + 14 Ed, 
to Year- + 7 8 : 


book, and FI | 
ſhould be 12 E. 4. 13. a. pl. 9. and Brook Action ſur le Caſe, pl. 96. cites S. C. and is accordingly. 


\ 


S. P. by all 2, If J deliver my Horſe to a Smith to ſhoe, ann he delivers him to 
the Juliices, another Smith, who pricks him, J may have Action upon the Cale 
Brian, 12. ugainſt him, tho J did not deliver the Horſe to him. Contra 12 
E. 4. 13. A. Ed. 4. 13. Per Brian. 7 | 


1. 9.—— 5 
Firch. Action ſur le Caſe, pl. 19. cites 8. C. accordingly by all the Juſtices, but Brian econtra. 


— — 


— 2 


\ 


P. b) Diſceit in Nature of Caſe. In what Caſes it 
lies upon a Warranty in Law. | And Phadings. | 


S. C. cited 2 x; 7 F a Vintner ſells Wine (knowing it to be corrupt) to another „ AS 
Roll Rep. I found, good, and not corrupt, without any expreſs Warranty, 
SE. doit yet an Action of Dilceit lies againit him; for this was a Warranty 

is no Plea, im Law, 9 Hen. 6. 53. b. ; 6 be EO b 


| the te 9 70 
* the Sale the Wine was ſufficient and able, but ſhall ſay further, and Not corrupted; Per Cur. Br. 
Action ſur le Caſe, pl. 8. cites 8. C. Treſpaſs upon the Caſe, inaſmuch as the Defendant /old to the 
Plaintiff a Tun of Wine, knowing it tobe corrupted; the Defendant ſaid that the Plaintiff had taſted it, and 
accepted it, and the other ſaid that be did not accept but upon Condition that it ſhould be goad when it was carried 
to his Houſe. The Defendant ſaid that the Plaintiff accepted it for good, and travers'd the Condition ; and the 
other e contra. Br. Action ſur le Caſe, pl. 35. cites 7 H. 4. 15.— And fo quere if Sale of a Thing 
corrupted is not material, where-it isnot-warranted, and where the Buyer taſtes it. Ibid. 


F. N. B 


Actions [Caſe. Diſceit. 
F. N. B. (c) ſays, but note, It behoves that he warrants it to be ood for if he ſells it without War- 
ranty, it is at the Buyer's Peril; and his Taſte ought to be his Rage in ſuch Caſe. 8. C. cited 
Arg. Cro. J. 470. Bridgm. 127. Arg. cites F. N. B. 94. (c) as above; and alſo cites 5 H. 4. 14. 
that the Defendant there pleaded he gave the Plaintiff a Taſte of the Wine, and that he agreed it was 


good Mine; and adjudged that the Action would not lie. But the Vear- Book 14. b. 15. pl. 19. is ac- 
cording to Brook, and not reported to be adjudged.] | 


* ad a— 
—_— res — — ww 


2, So if J come to a Tavern to eat, and the Taverner gives and Br. Aion 
ſells me Meat and Drink corrupted, whereby J am made very ſick, ſur le Cafe, 
Action lies againſt him without any expreſs Warranty ; for there is a 3 5 Cites - 
Warranty in Law. 9 Pen. 6. 53. 6. — 

pl. 23. cites 


8. C. and 5 H. 4. 15. and 11 E. 4. 6. becauſe it is againſt the Commonwealth. S. C. cited 2 Roll 
Rep. 5- 6. Arg. and agreed, becauſenone ſhall ſell any corrupt Victuals.—S. P. by Frowike; for no Man 
can juſtify the ſelling corrupt Victuals. Keilw. 91. a pl. 16. Hill. 22 H. 5. Anon. F. N. B. 94. 
(c) in the new Notes there (o) ſays, Note a Diverſity between ſelling corrupt Wines to Merchandize ; for 
there an Action on the Caſe lies not without Warranty. Otherwiſe if it be to a Tavern or Viftualler, if 
it prejudices any; and cites 19 H. 6. 19. 49. accordingly. Dy Marg. pl. 23. cites it as Pop- 
ham's Opinion, Trin. 3 Jac. that if I fell corrupt Victuals for good, knowing them to be corrupt, and 
affirm them to be ſo, Gait will lie for the Deceit; but tho' they are corrupt, and I do not know it, tho” 
I affirm them to be good, yet no Action lies, unleſs I warrant them to be good. 


Cro. J. 197. 


4 Tf a Man (it ſeems it is intended of a Merchant) ſells a Piece of S. P. Br. 


woollen Cloth, knowing it to be not well tulled, an Action of DiC- Ae 25 
 ceit lies for this, becaule it is a Warranty in Law. 9 Hen. 6. 53. 8. cites S G. 


| | If he 
ſells Stuff which he knows to be falſe and corrupt, Action lies without any Warranty. Br. Garranty, 


. 93. cites 8. C.— S. P by Frowike, Keilw. 91. a. pl. 16. Hill. 22 H. 7. Anon, but if he does not 
now it, Action lies not. | 


4. Ik a Man ſells a Horſe to me without Warranting of him to be Contra Per 
ſound, if he be diſtemperd in his Body, pet no Action lies againſt Bic Br 
him. Contra 20 Men. 6. 35. Pl. 


2. cites 


| e 
F. N. B. 94. (C) that no Action lies —Bridgm. 127. Arg. cites S. C. 


5. Tf a Man takes Goods wrongtully from J. S. and ſells them to Br. Action 
ine for Money, as his own Goods, and after J. S. [* the Owner] takes fir ge Cale, 
them from me, J ſhall have an Action upon the Caſe againſt my ee 


Vendor. 42 Aﬀiſſarum 8. adjudged. S.C. cited 4 
BY | = | ep. 18. b 
Per Cur. in pl. 14. that the Defendant offered them to Sale to the Plaintiff, and Action lies. : g. C. 


cited Cro. J. 197. in pl. 23. and Tanfield Ch. B. anſwered that the ſaid Book is not adjudged, but the 
party admits it, and takes Iſſue; yet if it were allowed to be Law, it is becauſe he had there Poſſeſſion 
by Tort, and ſo had Colour in Shew to be Owner, and he was deceived by buying of him, who had 
only a tortious Poſſeſſion; and tho* he had not any Right, yet every one took Notice of him as Owner, and 
he himſelf knew that he was not right Qwner, which is the Reaſon that the Action is maintainable. 


6. Ik there be a Communication between A. and B. for the buy⸗ Cro. J. 474. 
ing of certain Sheep, and thereupon B. the Vendor, ſays they are his 3 _ 
own Sheep, where in Truth they are the Sheep of another, but there 8. 6 e a | 
upon A. buys them of B. tho” B. made not any expreſs Warranty judg'a for 
of the Sheep, pet an Action upon the Cale in Nature of ODilceit lies the Plaintiff 
againſt B. Palch. 16 Jac, B. G. between Ly/er and Furnace, I See P. ©). 
adjudged. See (P.b. 2) 


pl. 9. 


7. So if the Vendor affirms that the Goods are the Goods of a Stran- 
ger his Friend, and that he had an Authority from him to ſell them tg Fol. 91. 


him, and thereupon B. buys them, where in Truth they are the VS 

Goods of another, yet if he {81d thein fraudulently and falſely upon ond 

this Pretence of Authority, ths" he ny not warrant them, and tho' 5 at the Trial 
7 [ 
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in which it Ig not averr'd that he ſold them, knowing them to be the Goods of a 
was neceſſa- Stranger, pet B. ſhall have an Action upon the Cale for this Dilceit. 


HED 4 Mich. 1650. adjudged between Warner and 7allard. Intratur Trin, 
given in E- 1650. Rot. 1338. this Matter being moved in Arreſt of Judgment. 


vidence, it 
was adjudg'd actionable; cited by Twiſden J. Keb. 523. in pl. 9. 


. 
n.. 


4 


Sty. 310. 8. In an Action upon the Cale by A. againſt B. if the Plainti 

5c . declares, that whereas the Oetendant craftily and ſubtill Fg 
was that t deceive and cozenthe Plainttff, offering to lelt'one Guelding to the 
Defendant ' Pluintiff, affirm'd to the Plaintiff, that he had brought up that Geld- 


falſo ing ot a Colt, and that the ſaid Gelding was then his own, upon whic 
N Affirmation of the ſaid Defendant, the JIlatntiff being {educed, = 


Horſe to be Hlbing Credit thereunto, afterwards, that is to fay, upon the fame 
his on; DOap and Bear, and at the Place atoreſatd, did buy the ſatd Gelding 
8 My for 5 Þogshead of Cyder to the Halue of 251, where indeed the De- 
the Jo "4 tendant did not breed up the ſaid Gelding of a Colt, neither was the 
ment, for ſaid Gelding the Gelding of the Defendant, but was the Gelding of 
they ſaid 95 S. who utterwards did rake away the ſaid Gelding from him, tyhere- 
here 15n0 by the Oekendant did cheat and cozen him of his 5 Hogsheads of 
firmation, Cyber; the Action lies upon this Occlaration, tho there wag not 
bur only an ANY Marranty upon the Sale; for this was an apparent Oeceit, con- 
Intendment ftrary to his-own Knowledge 3 and tho' it is not averr d that he ſold 
rar sciener him * at the ſame Time when he affirm'd he bred him up of a Colt, 
afterwards DUt that he afterwards, the ſame Day and Place, bought him, giving 
Judgment Credit thereunto ; this ſhall be intended immediately after the ſpeak- 
was given ing of the Words, for all the Words could not be ſpoke together. 
tor fit. Paſch. 1652. between Harding and Freeman, adjudged after a Verdict 
S. C. cited for the Plainttff. : 

by Twiſden 5 as adjudg*d for the Plaintiff, Keb. 523. in pl. 9 

* See (Y. b) | 


(0.59 pl.7. 9. Ik J retain a Man of the Law to be of my Counſel to buy me 

S B ba luch a Manor, if he does his Endeavour, tho? he procures it not, yet 

contra if be n Action lies againſt him. 11 Hen. 6. 18. 

promiſes to 10. [But] If he becomes of Counſel of my Adverſary after in this 
chaſe it, Matter againſt me, an Action upon the Cale lies againſt him. 11 


y the beſt 
Opinion. Br. Hen. 6. 18, | | 


Action ſur le Caſe, pl. 108. cites S.C.———F., N. B. 94. (D) in the new Notes there (b) S. P. cites 11 
H. 6. 24. 55. that tho' he warrants his Client that he ſhall have the Manor, but fails therein, yer if he 
does his ron: Caſe does not lie; for perhaps he could not have the Manor, viz. it was impoſſible 
—-$, P. Br. Action ſur le Caſe, pl. 108. cites 8S. C. | 


F) pl. SC. 11. [So] If J retain him to be of my Counſel at Guildhall in Lott 
don at a certain Day, ik he does not come at the Day, by which my 
e miſcarries, att Action of Diſceit lies againſt him. 20 Hen. 
Br. Action my [But] If a Man ſhews his Evidence ro a Man of the Law, tho 
N le ry he after becomes of Counſel to another, and diſcovers the Connſel of the 
Po 35 p faid Evidences, yet no Action lies againſt him, becauſe he was not re- 
accordingly. tain'd with him. 11 Den. 6. 18. 


But contra if | 1 0 | 
he be retain'd to ſee the Evidences, and after he diſcovers it to the other Party. 


(Z.b)pl.6. 13. If a common Marſhal [Farrier] kills my Horſe with bad Medi- 
S.C. but eines, an Action upon the Cale lies againſt him, without any erprels 
221». —— Allumplit to cure him, 19 Pen. 6. 49. But otherwiſe it is ot one 
In Treſpaſs that is not a common Farrier. 19 Pen. 6. 49. | 


on the Caſe 


for that the Defendant aſſumed to cure his Horſe, but did tam negligenter & improvide is 
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Equus interiit, It was held firſt, if one who is not a common Farrier kills a Horſe by Medicines, Caſe 
will not lie without doubt, without a ſpecial Promiſe, And 2dly. Newton and Aſcough held that tha * 
he was a common Farrier, yet there being no ſuch ſpecial Promiſe, Caſe will not lie, and ſo the AL. 


ſumpſit is traverſabſe. F. N. B (I)) in the new Notes there (b) cites S. C. and 15 E. 4. 4. bnt ſays, ſee 
contra 48 E. 3.6. 17 E. 4. 4. and ſee 11 R. 2. Action ſur leCaſe 37.39, 21 H. 6. 55. 


— — 


14. If a Man applies Medicines t my Hand, and through his Neg- Treſpaſs! 
ligence my Hand 1s mayhem'd, yet Action upon the Caſe does not lie. upon the 


without an Aſſumpſit to cure it. 19 H. 6. 49. it ſeems to be intended 9 _ 
of one that was not a common Surgeon, took upon him 
fo cure the 


the Plaintiff of a Wound, and did not do it, but by his Negligence impair'd the Plaintiff, and becauſe he 
did not allege in bis Writ at what Place the Aſſumpſit was, therefore the Writ was abated notwithſtanding 
he alleged it in his Count. Br. Action ſur le Caſe, pl. 24. cites 48 E. 3. 6. 


15. Ik a * Smith pricks my Horſe, an Action upon the Cale lies (Z-b) pl. 4. 
againſt him. 46 Edw. z. 19. adjudged, The Count 


in this Caſe was, that the Defendant ix d a Nail in the Foot of his Horſe, in a certain Place, by which he loft 
the Profit of his Horſe aforeſaid, for a long Time, and it was not Vi & Armis nor Injuſte, and yet the Writ 
awarded good. Br. Action ſur Je Caſe, pl. 22. cites 8 C. — * 8. P. Br. Action ſur le Caſe, pl. 24. 
(bis) per Ham.—F. N. B. 94. (D) S. P. for it is the Duty of every Artificer to exerciſe his Art rightly 
and truly as he ought. 2 Bulſt. 333. Arg. cites 8. C.. At Common Law before the Statute of 
5 Eliz. any Man might uſe what Trade he p eaſed, without having been bred up to it; but if he did 
any thing amiſs in ſuch Trade, the Party grieved might have Action againſt him; as in the Caſe here of 
a Smith's cloying a Horſe in the ſhooing him &c. Arg. And the Court ſcems to have been of the ſame 
Opinion. Saund. 312. Trin. 21 Car. 2, —— 8, P. by Hobart Ch. J. Hob. 211. Paſch. I4 Jac. in pl. 
$08, 


16. Ik d Farrier takes upon him to cure my Horſe, being gravell'd See (P) pl. 
in the Feet, and after tam negligenter r improvide takes Care of 58> © — _ 
the Horſe, that he“ dies, an Action lies againſt him upon this Neg- . Pe. 
ligence and Damage. Urin, 36 Eliz. B. R. between Powtuary and _S\ 
Walton one | | S. ©. Br. 

| | Action ſur 
le Caſe, pl. 24. (bis). But if he does all that he can, and did not warrant bim, and the Horſe is impair'd, 
Action upon the Caſe does not lie, note the Diverſity. Per Cand. 2 Bulſt. 333. Arg. cites S. C. 
So tho' he be not a common Farrier. See (Z. b) pl. 6. 


17. Action upon the Caſe, inaſmuch as the Defendant bargain'd and 
fold ſuch Land to the Plaintiff, and after he enfeofffd W. N. to which the 
Defendant ſaid, Ne enffeofja pas W. W. And a good Plea per Townſend 
and Brian. Br. Action ſur le Caſe, pl. 87: cites 2 H. J. 12. & 13. 

18, Caſe lies for falſely affirming to a Purchaſer of Houſes that the Rent Sid. 146. pl. 


is more than they were actually let for; and after 2 Motions, the Plaintiff 3: Eaakins 


had Judgment. Lev. 102. Paſch. 15 Car. 2. B. R. Ekins v. Treſham. C e 


| tho' the 
Declaration did not ſay Fraudulenter, yet it ſhould be intended after Verdict, and ſhould be aided by 


ſaying Sciens ; and Judgment for the Plaintiff, There was no Averment of Defendant's know- 
ing that the Rent was leſs. Keb. 510. pl. 80. Leakins v. Clizard S. C. adjornatur— Keb. 518. pl. 
106. S. C. and per Cur, it cannot be ſaid fraudulent, unleſs it were Sciens &c. & adjornatur.—TIbid. 
522. pl. 9. Trin. 15 Car. 2. B. R. the S. C. adjudg'd for the Plaintiff, S. P. adjudg' d. after long 
Conſideration of the Record of Eakins v. Treſham, for the Plaintiff; tho' it ſeems that the Defendant 
had only the Equity of Redemption of the Houſes. 2 Ld. Raym. Rep. 1118. Hill. 3 Ann. Lyſney v. 
Selby. | 


19. But Action will not lie for falſely and fraudulently affirming that @ Same Diver- 
thing is of greater Value than it really is; for Value conſiſts in Judgment. ee 2 
Per Cur. Lev. 102. Paſch. 15 Car. 2. B. R. in Caſe of Ekins v. Treſham. Sd. 4. Per 


„ e 


| | S. P. But if 
the Defendant had warranted the thing to be of ſuch Value to be ſold, and thereupon the Plaintiff had 
* and disburſed his Money, it would have been otherwiſe; for the Warranty by the Defendant is 

latter to induce Confidence and Truſt in the Plaintiff; But upon a naked Aſſertion to give Credit was 


the Plaintiff's Folly. Velv. 20. Mich. 34 & 45 Eliz. B. R. Harvey v. Young. 
(P. b 2) Diſceir 


— 
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3 


(P. b. 2) Diſceit in Nature of Caſe. Warranty in Law. 
Pleadings. 


I. S. Executor de ſon Tort, ſold a Term in Reverſion to A. and then took 
* out Adminiſtration and ſold it to B. and ſo the firſt Sale void, be- 
cauſe being a Term in Reverſion, no Entry could be made. Per Cur. A. 
may have Caſe in Nature of Diſceit againſt J. S. alleging he knew he 
had no Right, yet aſſerting that he was lawfully poſſeſſed &c. ſold 
ir for ſo much to him &c. But Tho. Gawdy ſaid, the Plaintiff muſt 
\ allege that Defendant Sciens &c. ur ſupra, tamen obtulit vendere &c. aſſe- 
rens &c. for that without ſuch Offer there is not any Diſceit ; becauſe if 
the Plaintiff made the firſt Motion to buy, and thereupon the Defendant 
agreed to fell, there Caveat Emptor, unleſs there be ſpecial Parlance be- 
tween them of making Aſſumpſit. Mo. 126. pl. 273. Paſch. 25 Eliz, 
B. R. Kendrick v. Burges. | | 
Mo. 467. pl. 2. In Diſceit the Plaintiff declares, That the Defendant ſciens that he 
666. Anon. Had no Right to the Advowſon of D. took upon himſelf to be Owner theres 
ar yk and ſold the Profits thereof to the Plaintiff” pro quadam Pecunie ſumma. It 
And —1 # was moved in Arreſt, that the Plaintiff did not aver ubi revera the Defen- 
judged for dant had no Title, Sed non allocatur. Goldsb. 123. pl. 8. Hill. 43 
the N Eliz. Ruſwell v. Vaughan. 


— ——_— 


ro. I. 
196. pl. 23. Roſwell v. Vaughan, in Caſe in Nature of Diſceit. Ad judged for the Defendant, Mich 
5 Jac. in the Exchequer. ä c 


3. The Defendant ſold the Plaintiff 1e Oxen, and warranted them to 
be ſound abſque infirmitate, whereas they were not ſo, and was found Net 
guilty as to one, and Guilty as to the other, It was mov'd in Stay of Judg- 

ment, that the Warrant was joint, and now being found Guilty as to one 
only, it is not the ſame Warranty. But the Court held it well enough, 
for the Action is not founded upon the Contract but upon the Diſceit. 
And Judgment for the Plaintiff. Cro. E. 884. pl. 22. Paſch. 44 Eliz. 
C. B. Gravenor v. Mete. 
* This 4. Action upon the Caſe, for that the Defendant bargained to ſell the 
Word (&) Plaintiff a Mare, the Defendant adtunc & ibidem knowing the Mare to be 
_ - lame with Spavjns, Splints &c. Equam prædictam ſanam & abſque aligua 
Midake of in/irmizate warrantizavit, * & eandem Equam pred” 31 Maii 19 Jac. pro 
the Printer, 20 1. apud L. &c. eidem the Plaintiff, Falſo & fraudulenter adtunc & ibi- 
otherwiſe dem vendidit ; and fo falſely deceived the Plaintiff therein. It was the 
—＋ & Opinion of the Juſtices that the Declaration was not good, becauſe he 
ſon for the doth not ſay Warrantigando vendidit; for if the Warranty was not at the 
lat Objec- Time of the Sale, the Action is not maintainable. It was alſo objected 
tion, which that the Declaration wanted the Word (&) after (Warrantizavit) and ſo 
_ Was uncertain and inſenſible. And two Judges being of that Opinion, 
of inthe and the Ch. J. ſaying nothing, the Plaintiff declar'd de Novo. Cro. J. 
Declaration. 630. pl. 3. Hill. 16 Jac. B. R. Pope v. Lewyns. 
F. In an Action upon the Caſe for falſely and fraudulently ſelling an 
Horſe to the Plaintiff, as the proper Horſe of the Defendant, ubi revera it 
was the Horſe of Sir F. L. becauſe the Plaintiff could not prove that the 
Defendant knew it not to be his own Horſe (for the Declaration muſt be 
that he did it fraudulently, or knowing it to be not his own Horſe) tor the 
Defendant bought the Horſe in Smithfield, but not legally rolled, the 
Plaintiff was Nonſuit. All. 91. Mich. 24 Car. B. R. Sprigwell v. 


Allen. 
6, In 


Actions [Caſe. Diſceit. 
3 In Caſe for ſelling and warranting a Horſe &c. * which Was. none of hi s, In Caſe in 
it hath been commonly ruled good to fay that Knowing the Horſe &c. 7 — A 
to be another's, or Quod traudulenter vendidit. Arg. And the Court _ 


| | g | i affirmin 
agreed both Ways ſufſſicient, and that the * Fraudulenter ſupplied the the * of 


Scienter ; but the beſt Way is to ſay, that knowing it was none of his. Keb. Houſes fold 
309. Trin. 14 Car. 2. B. R. in pl. 24. to be more 


; | than it was 
the Declaration did not ſay Fraudulenter, yet it ſhall be intended after a Verdict for the Plaintiff, and 


ſhall be aided by the Sciens, Sid. 146: pl. 3. Trin. 15 Car. 2. B. R. Leakens v. Cliſſell. 


J. Caſe &c for that the Plaintiff retained the Defendant, a Taylor, to 
make him a Coat well and artificially ; but he maliciouſly intending to 
damnity the Plaintiff, made it tam inepte, negligenter, & inartificialiter ; 
that it was of no Value or Uſe to him, ad damnum 201. The Defendant 
demurr'd, becauſe he did not allege that he delivered him any Materials for 
Spoiling whereof Action might lie ; ſo that there does not appear to be an 
Damage. Nor does he thew how, or in what Manner he ſpoiled the 
Coat, or what Detect there was in it, which ought to be ſet forth cer- 
tainly. And adjudged againſt the Plaintiff Vent. 268. Paſch. 2y Car. 
2. B. R. Beſt v. Vates. b | 

8, Caſe for ſelling Goods of one S. to the Plaintiff with Warranty. It 
was moved in Arreſt, that there was no Scienter; and that this Action 
being only on the Deceit there muſt be a Scienter ; but where there is a 
Warranty the Evidence would be of Compoſition for the Goods, or tak- 
ing them away. Sed non allocatur; tor this Action lies on the War- 
ranty, without Scienter, he averring that the Goods were another's. It was 
mov'd alſo, that it is ot averr'd that the Defendant was ever poſſeſs'd, but 
that he ſold the Goods which were S.'s. Bur Per Cur. the Falſo & De- 
ceptive vendidit is ſufficient, unleſs the contraty appears. And Judgment 
for the Plaintiff. 3 Keb. 80). pl. 18. Mich. 29 Car. 2. B. R. Northcote 
v. Maynard. | | 5 

9. Caſe &c. for that there was a Diſcourſe between him and the De- Show. 68. 
fendant concerning the Sale of two Oxen, then in the Defendant's Poſſeſſion 1 * 
and that the Defendant adtunc & ibidem did falſely affirm them to be his dhe Plaintiff 
own ; and that the Plaintiff ratione inde did buy them at ſo much, when in —Comb. ; 
Truth they were the Oxen of another Man, After a Verdict tor the 142. 8. C. 
Plaintiff, it was moved that it is not alleged that he affirmed them to be 3 a 
his own, ſciens they were the Oxen of another, or that he ſold them Can 
Fraudulenter & Deceptive, or that there was any Warranty. Sed per S. C. And 
Curiam, it might have been good [ill] upon a Demurrer, but after Ver- the Court 


dict it is well enough. 3 Mod. 261. Mich. 1 W. & M. in B. R. Croſſe ve clear 
| | of Opinion 
v. Garnett. | (upon Cen- 


ſideration of 


this Declaration) that the Action would lie upon a bare Affirmation ut ſupra ; and that this Caſe difter'd 
from the Books cited, becauſe here the Plaintiff had no Means to know to whom the Property of theſe 
Oxen did belong, but only by the Poſſeſhon. And Judgment for the Plaintiff. 


/ 


7 K (Q. b) Caſe 
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See Return (Q. b) > Caſe in Nature of Diſceit againſt F and 


(N) Sheriffs, and other | Officers |&c. 
Br. Judges, t, A Ma ſhall not have an Action u Caſe | 
pl. K cites A Judge of Record, tor giving a falſe . 9 . 11 


S. P. Br. Action fur le Caſe, pl. 9. cites 6 H. 6. 60. but it ſhould be 9 H. 6. 60: 


If Sheriff 2. As it does not lie againſt a Sheriff for quaſhing an Eſſoign in his 
yu an Ef Court with the Conſent of the Suitors, tho it was erroneouſly Done, 


G80" bis for the Party might haue kalle Judgment for it, 26 All. 45. * Bur it 


where it the Sheriff quaſh the Eſſoign erroneouſly, without the Aſſent of the 
lies well, SUitors, an Action lies againſt him kor this, becauſe no falſe Judg⸗ 
pn . ment lies for it. 26 All. 45. adjudged. 
for ſo doing; for the Suitors are the Judges, and not the Sheriff, Quod nota per Judicium, that the 
Bill lies. Br. Bill, pl. 43. cites S. C. If he quaſhes it without Aſſent of the Suitors a Bill lies 
againſt him in the Exchequer. Br. Falſe Judgment, pl. 18. cites S. C. 

* S. P. Br. Action ſur le Caſe, pl. 79. cites S. C. | 


If a Replevin 3, Ik the Bailiffs in Ancient Demeſne hold Plea after the Record ig 
oe be z removed in Bank, by which the Tenant loſes his Land there by Re- 
berty by Pone COVery, he may have an Action upon the Cale againſt them. 14 Ed. 
is C. B. 3+ Action upon the Caſe 39. Adjudged. I OI. 


and after | | | | 
wards (pending the Plea there) the Bailiff of the Liberty awards a Return in the Liberty to the Defendant, by 
which be taletb the Cattle, aud impounds them; whereupon ſome of them die for Want of Food, the Party - 


grieved ſhall have an Action upon the Caſe againſt the Bailiff of the Liberty, who awarded that Re- 


turn to hold Plea after the Matter removed into C. B. F. N. B. 93. (E) 

A Plaint affirm'd in an Inferior Curt was remov'd by Corpus cum Cauſa delivered to the Under-Steward, 
abo netevithſtanding gave Judgment, and awarded Execution; for which an Action was brought againſt 
him, and the Party recover'd. 3 Le. 99. pl. 143. Mich. 26 Eliz. C. B. Iplet v. Williams. 


S. P. For 4, If an Eſcheator returns a falſe Office, contrary to that which 

Been e was found by the Jury, in Prejudice of the Party, an Action upon 

Ofcers of the Cale lies againit him, for he is not a Judge, but an Officer in this. 

3 9 Hen. 6, 60, Adjudged. | | 

Juſtices of Record. Br. Action ſur le Caſe, pl 9. cites 6 H. 6. 60. but it ſhould be 9 H. 6. 60.— 
r. Judges, pl. 2. cites 9 H. 6. 60. 8. C.. C. cited Palm. 143. Arg. — 2 Vent. 26. S. C. cited by 

Wylde J.— 4 Inft. 226. S. P. Tt 


5. Jf a Sheriff returns upon an Exigent 3 or 4 ExaCtus's, and that there 
were not more Counties, where in Truth there was a 5th County, the 
Plaineif ſhall have an Action upon the Caſe againſt him. 9 Hen. 
+ VO, U. 
S. C. cited 6. I a Sheriff hath a Court by Preſcription, and hath uſed to execute 
7 4 y_ Proceſs himſelt, nd Action lies againſt him, becauſe he does it as 
1561. inthe Judge. Mich. 8 Jac. B. Per Curiam. | 


as ix. 


Action was brought in an Inferior Court where the Sheriff «vas Judge, and the Plaintiff recover d, 
and the Sheriff took inſufficient Bail of the Defendant, yet no Action lies againſt the Sheriff, becauſe the 
taking the Bail was done as Judge, and not as Sheriff. Judgment againſt the Plaintiff. Hutt. 120. 
Paſch. 8 Car. Metcalf v. Hodgſon.——S. C. cited by Powell 7. 2 Lutw. 1561. 


8. P. Br. 7, Jf a Sheriff upon a Venire facias returns 12 Jurors, where one 


Action fur hath nothing whereupon Iſſues may be levied, the Succeſſor Sheriff, 
le Caſe, pl. | | when 
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when a Dittringas iſſues to him, ts bound by this Return, ſo that he 75 cs 16 
cannot return a Nihil; and therefore he map have a Writ of Dilceit ,-. 5 3 
againſt the ]Iredeceſſor Sheriff, and ſhall recover Damages, Having mould be 
Regard to what he loſes by the Return of Jfſues that cannot be le- 19 8. 6. 38. 
r, 


vieD; I9 Hen. 6; 33; b. 


: Rerorne de 
Brief, pl. 49. Cites S. C. 


9. Ik the Sheriff returns the Tenant ſummon'd in a Real Action, S. P. Br. Ac- 
where he was not, by which he loſes by Default, àn Action lies againſt 23 fur le 
him for this. 26 All. 48; a one | 15 6. 

1 1 8 n ; I. It appear- 
ing upon Examination of the Summoner Veiors and Pernors. The Court adjudg'd according to the 
Return, and put the Party to his Remedy againſt the Sheriff, Mo. 349. pl. 467. Trin. 35 Eliz. Cor- 
bet v. Marfn. It ſeems admitted by all the Juſtices, that if the Tenant was not ſummon'd a Writ 
of Deceit lies againſt the Sheriff, Cro. E. 398. pl. 2, Trin. 37 Eliz. B. R. Collet v. Marſh, S. C. 
Goldsb. 129. pl. 22. 8. C. adjudg'd that if the Return be falſe, Caſe lies againſt the Sheriff. 


9. So it lies againſt the Sheriff, tho the Summoners and Veyors S. P. becauſe 
are dead c. For he is in this Action to recover all in Damages, and be cannot 
not the Land. 1 Hen. 6. 1. b. But Quere. „ 


of Deceit; 
Ch. Baron, before all the Juſtices of England in the Exchequer- Chamber. Br. Action ſur 1e Ute, pl. 
73. Cites 8. C. (M. c) pl. 11. S. C. 

* S. P. Br. Action ſur le Caſe, pl. 51. cites 8 H. 6. 1. 


10. Ik a Sumner of the Eccleſiaſtical Court, upon a Præmonition Mo. 835. pl. 
directed to him by the Eccleſiaſtical Court, ro warn J. S. ta pay cer 7126. Pole 
tain Coſts awarded against him by the Court, returns to the Court 2%"? 
that he hath warn'd the fuld J. S. whereby the laid J. S. is excommu- ug = 
nicared, where in Truth he never warn d him, J. O. may have an Roll Rep, 
Action upon the Cale againſt him for this falſe Return, tho he be an 83 Pfg. 
Ecclyſaitical Officer; tor the Excommunication is a great Damage p e 
to him as well Temporal as Spiritual. Dich, 12 Jac. B. R. be⸗ ion — * 
tween Powle and Godfrey, udjudg'd; for during this he cannot have lies. — 2 


—— „ : — — == — — — ih, EI 
ew rr PIO — — hs — — — — — — — —— — um — — — 


np Action, and is llable to an Excommuntcato Capiendo. | N 264. i 
jadg'd for the Plaintiff, —— 12 Rep. 125. Anon. but ſeems to be 8. C. & S. P. reſolved 3 | 


1 5 351. * — N for the Plaintiff. 
Yn a Fi. Fa. to the Sheriffs of L. they return d Nulla Bona, but that Clericus eſt benefici 
whereupon Writ iſſues 10 1he Biſhop of E. and be returns Quod nulla habet bona Aale 3 yo e 
upon the Caſe lies againſt the Biſhop for this falſe Return, if the Party has in Truth a piritual Livi 
there. Sid. 276. pl. 3 Hill. 17 & 18 Car. 2. Pickard v. Payton.—— Keb. 947. pl. 10 S. C. ſays thi 
Reaſon of the Biſhop's making fuch Return was, becauſe in Truth the Defendant had leaſed bis Par 
ſonage, and that if the Leaſing had been after the firſt Fi. Fa. and before the Biſhop's Return, an Ac. 
_— on wr Caſe would have lain againſt the Biſhop for his falſe Return; but as this Caſe is, the Action 
oes not lie. 


5 — =7 — — — 
— — pay — — — — pow = — = — 2 — 
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11. Tf the Sheriff takes an Obligation according to the Statute of Cat &c. in 
23 H. 6. for Appearance, and the Party does nor appear, pet ng Ac: Nature of 
tion upon the Caſe lies againſt the Sheriff; for he let him to Ball 2 for 
by the Command of the Statute. Trin. 13 Jac, B. Carter, per 3 
; Curiam. 1 1 cient Bail, 
tention to defraud the Plaintiff of his juſt Debt. The Defendant pleaded that he had taken ſufficient — 
of honeſt Men <vithin bis Bailiwick. The Plaintiff demurr'd, becauſe the Defendant did ot ſet forth the 
Place where be took the Bail, and for that he did not make any Anſwer to the Deceit alleg'd; but adjudg d 


that the Place where is not iſſuable, and the Intention to deceive the Plaintiff is not traverſable. Sid. 
96. pl. 24. Mich. 14 Car. 2. B. R. Bentley v. Hoare. ——- Lev. 86. S. C. accordingly. per Cur. 


12. If an Attorney, by Oeceit between him and the Sheriff, puts a YA 
Writ of Seiſin upon the File of the Sheriff's Writs, whereby I am . 
ouſted of the Poſſeſſion of my Land, ſuppoſing a Judgment againſt Vp 

| me : 


"Re FEY 
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ge ine where there was not any, a Writ of Deceit lies againit the Attor- 


Pri, neh. 1) Ed. 3. 51. b. 2 1 
ard his Aterrey, knowing it, cauſed Judgment to be enter d againſt the then Defendant, now Plaintiff. b 
reaſon whereof he <vas impriſon'd, tho* afterwards the Judgment was evacuated; for which he xd 
brought an Action againſt the Attorney, and adjudg'd well brought. Hutt. 125. Mich. 10 Cay 
Knight v. Copying. ; 5 f 

But where, after a Verdict againſt the Plaintiff, the Defendant's Attorney enter'd Judgment before the 
Rules <veve out, ſo that the Plaintiff was prevented moving in Arreſt, and thereupon the ſaid Plaintiff now 
brought an Action againſt the Attorney, [after the Judgment, as it ſeems, was ſer aſide.] But Twiſden 
thinking it hard to ſue the Attorney after the Judgment ſet aſide, and®*conſequently the Plainiff Not 
damnifed, reſpited the giving Judgment for a while. Raym. 194. Mich. 22 Car. 2. B. R. Goodyear y 
Barks. 2 Keb. 688. pl. 15. and 716. pl. 104. S. C. Exception was taken to the Declaration, be. 
cauſe it only ſaid Contra Offiicii ſui debitum, and did not aver that any Rule was given, or that by the 
Courſe of the Court it ought to be, nor for what Time the Rule was, that the Time may. appear to be 
out; and the Court agreed that all theſe ought to be expreſs'd ; ſed adjornatur. 


S. k. Nor- 13, Ik a Venire Facias comes to the Sheriff in a Quare Impedit, 
rage und the Sheriff ſends to the Bailiff of the City of C. to return the Pan- 
Dijendans nel, who does it àctordingly, whereas he had no Warrant to do it, 
pleaded it not being Bailiff ot the Franchiſe, kor which the Pannel is uaſh'd, the 
vas dene by laintiff for this Dekault in the Sheriff, and for his Damages. 


le Plan. tall have an Action upon the Caſe againſt the Sheriff, 38 All. 13, 


tiff's Friends Adzudg d. 
in his Behalf. 
Br. Action ſur le Caſe, pl. 20. cites S. C. Br. Bille, pl. 21. cites S. C. And tho? the Sheriff 
pleaded that it was ſent to his Under-ſheritt in his Abſence, and that the Return was made in Favour 
of the Plaintiff by Aſſevrt and Advice of the Plaintiff's Servants, and that the Plaintiff did not chal- 
lenge the Pannel ; that Defendant for this Return had been amerced, and that if the Plaintiff had reco- 
ver d he had not recover'd more than 4os. yet Damages were tax'd to 20 Marks, and the Sheriff in 
Miſericordia ; but if the Plaintift had quaſh'd the Pannel, the Sheriff had been excuſed ; but now it ap- 
pears the Plaintiff was damaged. Br. Retorn de Briefs, pl. 77. cites S. C. | 
In Aſſiſe the Sheriff return'd the Pannel, and A. Bailiff of Fee, came and ſhew'd Indenture, by which bs 
had return'd certain Names to the Sheriff, and the Sheriff bad return d other Names in Blemiſbment of his 
Bailiwick, and pray'd that the Inqueſt be not taken; & non allocatur ; and the ſame if Bailift of Fran- 
chiſe was in ſuch Caſe ; but he ſhall have Action againſt the Sheriff. Br. Retorn de Briefs, pl. 73, 
cites 30 Aſſ. 5. | 
| Caſh lies . the Sheriff for making a Return of a Baily, who was not Baily at the Time of the 
Return, or who had not executed the Writ. Agreed per Cur. Mo. 332. Hill. 38 Eliz. in pl. 606.— 
See (R. b) pl. 2. : | | 


Bill of 404 14. If the Sheriff imbezzles an Exigent deliver'd to him at my 
che $62 Suit, an Action upon the Caſe lies Tam pro meQuam proDomino 
for embex- Rege. 41 All. 12. adjudg D. | 

zling of an 

Exigent, upon ill Plea pleaded by the Sheriff, it was awarded that the Sheriff ſhall recover 101. for 
Damages, tax d by the Court. Nota. Br. Damages, pl. 113. cites 41 Aſſ. 12. 


Br. Action 1 5. So it lies againſt him, tho? the Sheriff deliver'd the Writ to one 


1 of his Coroners, and he was robb'd by another of the Perſons who was 


— ſaid that NAMED in the Exigent, if he was betore in the Cuſtody of the Sheriff, 
be ſent the And he [the Sheriff] ſuffers him to go at large ; for this was his own 
Wrir by Default. 41 All. 12. adjudg d. To 
Servant, who was robb'd of the Writ by the Way by one of thoſe named in the Exigent, and held no 
Plea.— —S. P. becauſe the Sheriff ought to have kept it in his own Cuſtody ; and the Plaintiff reco- 
ver'd 10 l. Damages, and Defendant was awarded to Priſon to make Fine to the King, and agree with 
the Party. Br. Bille, pl. 22. cites S. C,——Br. Barre, pl. 67. (68) cites S. C. 


Ciro E 175. 16. In a Real Action,if the Demandant delivers a norit of Sum- 
pl. 1. S. & mons to the Sheriff, and the Sheriff ſummons the Tenant according- 


adjadg ot lp, and after does not return the Writ, an Action upon the Cale lies 


— Le 146. Againſt him. Pill. 32 Eltz, B. R. between Marſh and 4/ry, dd- 
pl. 203. S. C. Mitte, 
adjudg'd ac- — 
cordingly.—(R. b) pl. 4 S. C. 


If 
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— 


If the Sheriff upon Writ of ſecond Deliverance makes Deliverance to the Plaintiff of the Diſtreſs, and will 


not return the I rit, ſo that the Defendant may compel the PlaintiF to come and count, in order that; 

avout, the Defendant ſhall have Remedy againſt the Sheriff, 450 this it ſeems by Action upon the Cass. 

Br. Act ion ſur le Caſe, pl. 48. cites 21 E. 3. 43. : 
If the Sheriff arreſts a Man by Capias, and dees not return the Mrit, the Plaintiff ſhall have Remedy 

againſt the Sheriff. Quære if by Action upon the Caſe. Br. Action ſur le Caſe, pl. 54. cites 21 H. 6 

hut it ſeems by Treſpaſs Vi & Armis. Ibid. cites P. 21 H. 5. 22, 23. : 


17. If a Capias be directed to the Sheriff, who takes the Party, and Cro. E. 852. 
takes a Bond of him for his Appearance according to the Statute of? 8. 4 = 
23 Þ. 6. and at the Day of the Return of the Writ returns Cepi Cor- turn 
pus, blit the Detendanr does not appear at the Oay, yet no Action upon Languidus 
the Tale lies againſt the Sheriff, becauſe there is not any Falſity in in Priſona, 
the Sheriff; for he bail d him by the Command of the Statute, and dur bell nor 


he is to be amerced by the Court ik the Defendant does not appear. and adjude'a 
Mich. 43, 44 Eliz. B. N. between Bowles and Laſſels, udjudg'd. as here, and 


| | for the ſame 

Reaſon, for the Defendant.— Noy 39. Bolls v. Laſſels, S. C. according to Cro. E. and adjudg'd ac- 
cordingly, and that the Return was good, though no ſuch Return was ever ſeen before, and though he 
might have return'd that he let him at large upon Bail. ——S. C. cited Arg. Mod. 244. and ibid. 245. 
allow'd by the Court, przter Scroggs, who deliver'd no Opinion; | ; 


18. If à Sumner of the Eccleſiaſtical Court falſely and maliciouſly See (P. c) 


colore Officii ſui of a Sumner, to the Intent to detame J. S. with 1 

the Fame of Jncontinency with A. and to put him to Expence in the pl. x. 8. 6 : 
Eccieſiaſtical Court, citces J. S. to appear there tor Incontinency With adjudg'd per 
A. upon which J. S. appears, and is there charg'd by the Judge with rot. Cur. for 


| ay 0 1 8 the Plaintiff; 
it, and upon his Anſwer diſcharg'd, by which he is put to Expence, | _ on 


J. S. may have an Action upon the Caie againſt the Sumner, tion i, there 
upon ſuch a Declaration, tho he be an Officer of the Eccleſiaſtical of irs being 
Court, for inaſmuch as it is alleg d that he cited him talſely and ma- intended 
liciouſſy, colore Officii, tt ſnall be intended that he did it without Pro- prom Sh 
ceſs. Dill. 8 Car. B. R. between Car/en and 3411, this being moved jo. 3 12. pl. 


in Arreſt of Judgment. Intratur Dill. 722 * Not. 1147. | HENS ad- 
| !1 ac- 
cord ingly. 8. C. cited by Holt Ch. J. Paſch. 10 W. z. 5 Mod 459. in delivering the aii 


of the Court. 


19. Hill, 1) Edw. 3. B. K. Rot. 69. Action brought by John 
Bokeland, Rnight of the County of Wilts, againſt the Sheritt of the 
ſame County, tor not levying 1of. 48. for his Expences in attending 
in Parliament c. Stimile ibidem Rot, 138 

20. If a Diſtringas iſſues to the Sheriff to diſtrain the Dekendant Br. Aver- 
in an Action by all his Lands and Chatteis #c. and the Sheriff re- went, pl. 12. 
turns too ſmall Hlues, tho an Averment lies by the Statute of Weſtm. 1 55 
2. cap. 43. yet the Plaintiff may well have an Action upon the Cale 8. Damages, 
againſt the Sheriff, becaule it appears by the Yords of the Statute, pl. 69. cites 
that chis is a falſe Return, ant the Mords are Quod diſtringeret by all 8. C. by 
his Lands and Chatrels, ita quod de exitibus eorum tc. [0 that if he e 908 It 
does not return all the Iſſues he does not do as he is commanded ; AlfÞ ;<coyer his 
if this Action does not lie, the Plaintiff had not any Remedy at the Damages 
Common Law, which was greatly miſchievous; and the Statute *TA— 
ordains that the King ſhall have the Iſſues, but“ does not reſtrain * 22-94 
the Plaintiff from any Remedy that he had at the Common Law. aint vis; 
” 3 I). 6, 12. b. Vide 10 Den. 7. 11. b. QUuzre. Nota that Trin. quod nullus 
3 Car. Miſtreſs Dorothy Bennet of London, Widow, upon good Ad- vegvir — 


ee Tit. Re- 


vice, brought ſuch an Action 247% the Sheriffs of London, ſcilicet. bn, . 
for returning too ſmall Jfſties againſt the Mayor and Con? 26, 28. 


monalty of London. . 
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Cro. C. 286. 21. Ik the Sheriff cakes an Inquiſition upon an Elegit, and upon Re: 
pl. 34 S.C. gtieſt retuſes ro deliver Poſſeſſion to the Plaintiff and yet after at the 
"= 4 5 w_ ay of the Return of the Mrit, returns that he deliver'd Poſſeſſion tg 
— Ja zor, the Plaintiff at the Day of the Inquiſition taken, an Action upon 
pt. 20. S. C. the Cale lies againſt him for this talle Return, though the Plaintick 
but S. P. might enter atter the Jnquifition, without any Oeltvery ; for perad⸗ 
= — b venture the Poſſeſſion is kept by a ſtrong Hand, ſo that he cannot 
See Tit. Re- enter without the Aid of the Sheriff. Pill. 3 Car. B. B. between 
rurn (O) pl. Lifter and Bromley, udjudg d, this being moved in Arreſt of Judg⸗ 


air tee Went. Intratur Mich. 8 Rot. 68. 
Plaintiff declared that he recover'd in Debt againſt A. and deliver'd a Cap. Utlag. to the Defendant, be. 
ing Sheriff &c. who, as the Plaintiff alleg'd, was often in Company of the ſaid A. within his Bailywick af. 
terwards, and yet return'd Non eſt inventus. Judgment was given for the Plaintiff, Noy 22. Parkin. 


fon v. Powell. I hos ; k | 
Caſe againſt a Sheriff to whom a Fi. Fa. iſſued, for that he falſo & malitioſe return'd Quod Her 


fecit ad 40 J. and that be had no more, ubi revera he had to the Value of the Debt. Verdict and Judgment 
for the Plaintiff, 2 Show. 314. pl. 327. Mich. 35 Car. 2. B. R. Atkins v. Tankard. 

Goods taken on a Fi. Fa. were appraiſed at 261. and afterwards ſold for 101. and the Sheriff return'd 
Fieri feci 10 l. Per Holt Ch. J. an Action on the Caſe lies againft him. Comb. 255. Paſch. 6 W. & 
M. in B. R. Taylor v. Batten. 


* Br. Re- 22. Where a Man brought Action upon the Caſe again/# the Clerk of 
cord, pl. 5. the Furies, becauſe he brought Præcipe quod reddat againſt R. C. and 
cites S. C. rehearſed the Proceſs and rhe Plea, and the Iſſue till Octavis Hillar. quo 
| die Deſend' pro tali ſumma &c. aſſump/it ſuper ſe to inroll the Fury, 
* [and the Nifs Prius] and did not, by which the Jury paſs'd for him, and 
by this means his Judgment was loſt. Br. Action fur le Caſe, pl. 13. 
cites 34 F..& 4--. - | | Zi 
Br. Retorn 23. If a Sheriff returns a Man ſummon'd or attach'd, and no Time is 
de Briefs, expreſs'd, and yet it ought to be by 2 Months in Præmunire, and by 15 
0 cites Days in another Caſe ; but if it be not ſerved by ſuch Time according to 
"= the Law, by which the Party is damnified, he ſhall have Diſceit againſt the 
Sheriff for the falſe Return, which is by Action upon the Caſe, as it 
ſeems, viz. Diſceit upon the Caſe. Br. Action ſur le Caſe, pl. 67. cites 
9 E. 3. J. | | 
: 24. InScire facias upon a Recovery by Default in Writ of Inquiry of 
Waſte, if the Defendant was not ſummon d, attach'd, nor diſtrain'd, in the 
firſt Action he may have Diſceit againſt che Sheriff &c. Br, Scire tacias, 
pl. 49. cites 48 E. 3. 18. 

25. Debt upon a Leaſe for Nears, rendring Rent payable annually at D. 
the Defendant ſaid that he has been always ready to pay, and yet is, and 
tender d the Money to the Court; the Plaintiff pleaded Eftoppel that the Sheriff 
return d the Defendant ſummon d, and after return d him attach'd, and after 

return d Diſtring. Nihil, by which Capias iſſued till thePluries, when he came 
in Ward of the Sheriff, and Day given over ; at which Day he made Defauli, 
and Diſtreſs iſſued, and return d that he had nothing, and Capias iſſued again 
returnable &c. at which Day he came and pleaded ; Judgment if againſt this 
Record he ſhall ſays Tout temps priſt. And per Hill and Hank clearly 
he ſhall not be eſtopp'd ; for it may be that he was never ſummon d, at- 
tach d, or diſtrain d, notwithſtanding the Return. But Thirn contra; and 
that if it be ſo, the Defendant ſhall have Action of Diſceit againſt the 
Sheriff. Br. Tout temps priſt, pl. 12. cites 11 H. 4. 61. 

26. Where the Citizens of N. have Charter that they ſhall not be im- 
panelled in any Fury extra Civitatem ſuam, and one of them is impanel led, 
if he ſhewed his Charter to the Sheriff before &c. and notuithſtanding be 
returns him, there he may have Aion upon the Caſe againſt the Sheriff 
Br. Exemption, pl. 1. cites 18 H. 8. 5. | | 


22 Caſe 
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2 Cafe &c. againſt the Sheriff for returning a Cepi Corpus upon a Lati- Cro. E. 460. 


tat, & Habeo Corpus paratum, when in Truth he had not t he Party, whereby the 0 pl. S. 
Plaintiff had loft his Suit. Upon: a Demurrer the Plaintiff had Judg- 1 
ment, becauſe by this Demurrer the Sheriff confeſs'd the falſe Return, and S. C. de 
the Plaintiff”s Loſs ; but if he pleaded the Statute 23 H. 6. and ſet forth the Plaintiff de- 


Bail-bond, it ſeemed ro Popham that had been a good Bar to this Action. wank cg 

Mo. 428. pl: 596. Hill. 38 Eliz. Laughton v. Gardiner. 5 pee er, 
| x fo the Court 
that he had taken Bond of the Party to appear; and by the 23 H.6. was compellable to bail him, and 
ſo ought not to be charged. But per Cur. it not being pleaded, rhe Court cannot intend it, nor take Co- 
nuſance of it. And therefore adjudged for the Plaintiff. 8. C. cited, and S. P. reſolved accordingly, 
and the Statute of H. 6. is out of the Caſe; for it being a private Statute, the Court can take no Notice 
of it by Suggeſtion, without pleading, But if the Defendant had pleaded it ſpecially, or had pleaded 
Not guilty, he might have taken Advantage of the Statute, and ouſted the Plaintiff of his Action. And 
Judgment for the Plaintiff Cauſa qua ſupra. Sid. 439. pl. 6. Hill. 21 & 22 Car. 2. B. R. Parker v. 
Welby.— Vent. 85. S. C. Per Cur. accordingly ; for as it is it ſhall be intended that the Plaintiff let 
him go without Bail; and upon pleading Not guilty he might have given the Statute in Evidence. 
Mod. 57. pl. 1. S. C. Trin. 22 Car. 2. B. R. And Keeling ſaid that they have relied here upon the 
falſe Return, and the general Demurrer he took to be well enough; and Moreton and Rainsford ac- 
corded, and therefore Judgment was given againſt the Plaintiff. 2 Saund. 154. 155. Trin. 22 Car. 
2. B. R. Benſon v. Welby, the Court ſeemed of divers Opinions as to the Declaration, viz. ſome that 
it was for the falſe Return only, and that the precedent Matter was only Inducement ; others thought 
the Declaration was for the Eſcape only, and ſo the other Matter but only Surpluſage. A third Opinion 
was, that the Action was brought for the Eſcape, and for the falſe Return likewiſe ; but the Court 
agreed not in this Matter. But the whole Court reſolved that Judgment be given for the Plaintiff, be- 
cauſe the Stature is a private Statute, and ought to be pleaded, And the Reporter ſays, that in the Caſe 
of Parker v. Welby, the ſame Judgment was given in the ſame Term, —See 2 Keb. 591. 626. 630, 

632. 657. 670. And adjudged for the Plaintift. Both the Caſes are exactly the ſame. 


28. If upon a Mandamus to a Mayor &c. to reſtore a Perſon disfran« 
chisd to his Place, or to ſignify Cauſe &c. the Mayor &c. returns a good 
Cauſe &c. but the Matter is falſe, an Action lies upon the ſpecial Matter 
againſt the Certifiers. 11 Rep. 99. a. b. Trin. 13 Jac. B. R. Reſolved in 
bageg's Caſe. | 
29. C. ſued K. in the Stannary Court, and the Detendant pleaded to 
the Juriſdiction. And by Jones J. abſentibus aliis, if the Fudge refuſes 
a Plea which by the Law he ought to accept, an Action on the Cale lies 
againſt him. 2 Roll Rep. 498. Hill. 22 Jac. B. R. Curriton v. Killi- 
grew. . 
2 20. An Officer pro hac Vice only, diſtrained the Cattle of B. by Virtue of a 
Diftringas out of an Inferior Court, and he, without taking ſufſicient Sureties 
for Appearance at the next Court, delivered back the Cattle. B. did not ap- 
pear. Adjudged that this was ſuch a Diſceit for which an Action on the 
Caſe lies, tho* he was not a known Officer there, but only pro hac Vice 
tor this Purpoſe. Lat. 159. Trin. 2 Car. Wilde v. Dowle. 7 
31. Caſe againſt the Cuſtos Brevium & Cuſtos Rotulorum of B. R. for Sid. 7. pl. 
that the Plaintiff had obtained Fudgment againſt F. S. which by Negli- 12. S. C. but 
gence was razed, and (Capiatur ) made ( Miſericordia.) It was prov'd at KY ey cut 
che Trial, that all the Attornies of the Court have Liberty without Con- abe, rt 
troul to ſee the Records, and that frequently there are ſeveral of them tho Nelſ 
together there, ſo that it is almoſt impoſſible to obſerve them all ; and Abr. 51. pl. 
therefore the Defendant not anſwerable. But Mallet and Windham 25. Lare 4 
held, that rho' no Neglect appears in the Defendant, yet having taken {por 0B * 
upon him to keep the Records, he is to anſwer for all Miſuſages ; and the Mafter 
therefore chargeable in this Action. But T'wiſden contra, becauſe he of the Office 


cannot by any Induſtry prevent it. But by Reaſon of a Variance in the ſhall not 


Declaration the Plaintiff was nonſuited. Lev. 64. Paſch. 14 Car. 2. — 
B. R. Herbert v. Paget. 1 
. that upon 


Evidence of Abundance of Perſons there ſpecified, having Liberty to go into the Office and view the 
Records, the Jury found for the Defendant.— Keb. 288. pl. 109. S. C. adjornatur—— Keb 346. pl. 
27. 8. C. and there being ſuch an uncontroulable Liberty of coming into the Office, there muſt ſome 
ſpecial Negligence appear. And thereupon the Plaintiff was nonſuited. Th 
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Sterling. 
| 34. If che Sheriff upon a Writ de Coronatore eligendo will not return him 
| as a Coroner who was choſen by the major Part, an Action on the Caſe lies; 
| Per Archer J. who mentions it as a Caſe put at the Bar; and ſays he 
agrees to it, tho* he knows no Authority for it in Point. 2 Vent. 26, 
Mich. 23 Car. 2. B. R. Es 
2 Lev. 59. 35. Caſe &c. againſt the Lord Mayor of London, for refuſing a Poll 


—— „to the Plaintiff, who was Competitor for the Office of Bridge-maſter, 


S. C. accord- and who then inſiſted that he had the Majority, which the other deny- 
ingly in ing, the Plaintiff deſired a Poll &c. The Plaintiff had a Verdict and 
B. K. the judgment in C. B. And in Error it was inſiſted that it was uncertain 


Ne Whether the Plaintiff would have been elected; and that he cannot bring 


his Duty, an Action for a Poſſibility of Damages; and that this was no more, it not 
and the being decided who had the moſt Votes. But Judgment was affirm'd, be- 
Plaintiff al- cauſe the Defendant had deprived him of the Means by which it might 


leged that 3 n 
bs be appear whether he had the moſt Votes, or not. Vent. 206. Paſch. 24 


lof the Of. Car. 2. B. R. Sir Sam. Sterling v. Turner. 
fice, which | 
after Verdict is ſufficient. And the Reporter adds a. Nota, That in neither of the Courts was any Que- 
ftion made whether ſuch Action would lie ſimply for denying the Poll and returning another; but this 
ſeemed to be admitted by both Courts.—Freem. Rep. 17. pl. 15. Turner v. Sterling, S. C. in C. B. and 
ſays Judgment was affirm'd in B. R. 2 Vent. 25. S. C. in C. B. adjudged for the Plaintiff by 3 J. 
contra Vaughan, with the Reaſons. 5 | | | 

The Plaintiff was a Serjeant at Law, and Recorder of Colcheſter, and the Defendants reſolving to turn 
him out, procured Articles of Miſdemeanor to be drawn againſt him, and then all who had Liberty to vote 
proceeded to vote for and againſt him, and a Poll was granted to decide the Controverſy, it not appear- 
ing upon the View who had the Majority of Votes; but before the Plaintiff had taken all the Names, 
and * he was taking of the Poll, the Defendants took away the Paper, and would not ſuffer him to pro- 
ceed. The Jury gave him 300 I. Damages, on a Trial at Bar. 2 Mod. 228. Paſch. 29 Car. 2. C. B. 
Shaw v. Colcheſter Burgeſſes. 


36. Action will not lie for the Plaintiff in an Outlawry againſt the 
Sheriffs for neglecting to ſeize the Goods of the Outlaw upon a Capias Utla- 
gatum ; tor that is the King's Loſs. And tho? it was pretended that Seiz- 
ing might have inforced the Detendant to appear to the Plaintiff's Action, 
the Court thought it ſo remote as not to be conſidered as a Ground to ſup- 


port an Action. 2 Vent. 90. Mich. 1 W. & M. in C. B. Dawſon v. Lon- 
don Sheriffs. | 


If a Bailiff 37. But if it had been ſhewn, that they had neglected to take his Body 


2 hoc when they might have taken it, there might have been more Reaſon to ſup- 
Warrant on Port this Action. 2 Vent. go. Mich. x W. & M. in C. B. Dawſon v. 
a Fieri fa- Sheriffs of London, | 
cias deliver- 0 3 $5 
ed to him, and neglects to execute it, ſo as the Party is prejudiced by it, and he brings an Action againſt 
the Bailiff, and concludes to his Negligence in not executing the Writ, the Action will be maintainable. 
Mo. 431. pl. 606. Hill. 38 Eliz. Palmer v. Porter. ——It a Miniſter of Juſtice has a Warrant to at- 
tach the Goods of another, if he can do it, and does not do it, Caſe lies againſt him; Per Coke Ch. J. 

3 Bulſt. 212. Trin. 14 Jac, So if one ſues a Writ, and ſhews the Sheriff the Party to be arreſted, 
and delivers him the Writ, requiring him to make the Arreſt, Caſe lies againſt him for not doing it. Cro. 
E. 873. Hill. 44 Eliz. C. B. by Walmſley J. Arg. in pl. 10. 


1 


(R. b) Againſt 
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(R. b) Againſt whom it lies. [Principal or Under See Tit 
Offer. Eſcape. 


1. J J the Deputy of the Sheriff ſubſtracts a Writ which is to be re: Br. Bille, pl. 
return'd, a Yrit of Diſceit lies for this againſt the Sheriff him- 9: Lites 19 


ſelt, and not againſt the Deputy. 19 Þ. 6. 71. U. (It ſeems that this 1 


is not Law, becauſe the Oeputy may be punith'd for Matter of where it was 
Falſity. | | Infitedrhar 
ne ult 


onght to be againſt the Sheriff himſelf (whereas the Suit was by Bill of Diſceit againſt the Sheriff's 
Deputy and an Attorney ;) but non allocatur ; for the Defendants did the Diſceit, and hor the Sheriff. 
15 S. P admitted Arg. and takes a Difference between a Falſity or Deceit and a Non, feaſance 
that in the firſt Caſe it lies againſt the Under-Sheriff, tho not in the laſt. Le. 146. in pl. ROS es 
8. C. cited Arg. Cro. E. 175. in pl. 1.8. C. cited by Coke Ch. J. Roll Rep. 78. in pl, 20. 


2. Tf the Under-Sheriff, hen a Ventre Facias comes to the Sheriff See (. b) 
in the Abſence of the Sheriff, ſends to the Bailiff of C. to return the 1: S. C. 
Pannel, whereas chere is * not any ſuch Bailiff of C. that hath any War- N. * 


Notes there. 


rant to return tt, and yet he returns the Pannel, for which Eauſe it —“ see 
is quaſh d, the ]Ilatntiff ſhall Have an Action upon the Cale for this (F. c) pl. 2. 
Default againſt the Sheriff himſelf, 38 All. 13. adjudged, 

3. Ik a Bailiff Errant, or Special, arreſts a Man upon a Capias ad Sa- See (B. c) pl. 
tisfaciendum, and after the Priſoner reſcues himſelf, he at whoſe Suit 8 8. C 
he was arreſted cannot have an Action upon the Caſe upon the 8 0 l. 1. 
Eſcape againſt the Batilit, but muſt Have it againſt the Sheriff; for Cro. E. 349. 
the Baily is but a Servant to the Sheriff. Mich. 37 Ellz. B. N. be- pl. 26. 8. 
tween Atterton and Harward, agreed. ö but S. P. 


does not ap- 

pear.—A Servant or Deputy quatenus ſuch cannot be charged for Neglect, but the Principal ls 
ſhall be charged for it; but for a Miſcfeaſance an Action will lie againft a Servant or Deputy; but nor 
quarenus a Servant, but a Wrongdoer ; as if a Bailiff, who has a Warrant from the Sheriff to execute a 
Writ, ſuffers his Priſoner to eſcape, the Sherift ſhall be charged for it, and not the Bailiff; but if the 
Bailiff urns the Priſoner looſe, the Action may be brought againſt the Bailiff himſelt; for then he is a 
Kind of a Wrongdoer or Reſcuer, and it will lie againſt any other that will reſcue in like Manner; 
Per Holt Ch. J. Paſch. 13 W. 3. in his Argument in the Caſe of Lane v. Cotton. 


4. Ik the Demandant, in a Writ of Entry ſur Diſſeiſin, delivers a See (Q b) 
Writ of Summons to the Under-Sheriff of the County, and after he pl. 2 4 
ſummons the Tenant upon the Land accordingly; and notwithſtanding . pl. 1. 
does not return the Writ, an Action upon the Caſe may be brought SC. adjueg'a 


againſt the under-Sheriff, if the Plaintiff pleaſes ; for peradventure for the 


the Sheriff had no Notice thereot, and it may be that the Ander⸗ Glinik for 


x this is f 
Sheriff took the Fees for executing the Writ. Pill. 32 Eltz. B. N. Tor: done 
between 4427 and Here, adjudg'd. by the Un- 
| 8 | | 3 der-Sheri 
himſelf, and therefore may pe puniſh'd ; and it is alleged that he falſo & malitioſe intending to delay 
the Plaintiff of the Execution of his Writ did not return it, ſo that it is an Embezling of the Writ for 
which he is puniſhable ; and it was ang” in this Action that he had taken the Fees to return it, — 
Le, 146. pl. 203. S. C. adjudg'd for the Plaintiff. h 


J. Tf a Warrant upon a Fieri Fac' to levy a Debt at the Suit of Roll Rep. 
J. D. be directed to an Under-Bailiff of a Liberty, and he h Force he” 25: 
thereof levies the Debt, and atter conceals the Writ, and makes not ;.qg'q for 
any Certificate thereof, an Action upon the Caſe lies againſt the Un- be Plaintiff 
der⸗Bailiff, becauſe he has done a perſonal Tort. Mich, 12 Jac. nee * 
B. B. between Be!! and Catesby, adjudged, | .. 


der-Sheriff ſhall not be charged for not returning a Wirit, where there is no perſenal Tort ſuppoſed 
| 7 G | 6. It 


in him. 


— 


5 — — 
— — —᷑—:T roy 
— — 
. —— — 
— — — rapes — — 
— — i — 
— nt rn ———_— — 
2 — ——— —— — 


— = 

_ — - 8 
r RT = = oy 
— if 


— — 
— 
— 

— 


— 
1 
— 


— "ny — 
— — 


nnn 


— 


Actions [Caſe. Diſceit.] 


6. It is good Action upon the Caſe by Bill againſt the Deputy of a She- 
riff” for embez2ling of a Writ of Habeas Corpora, and that it lies as well 
againſt him who excites the other to do it as againſt the Doer ; tor in Treſ- 
paſs there is no Acceſſory, and the Matter thall be given in Evidence, 
Br. Diſceit, pl. 52. cites 19 H. 6. 29. 

7. If a Clerk in an Office miſenters any thing, he himſelf ſhall be pu- 

niſh'd, and not the Maſter of the Office; becauſe he takes a Fee for it. 
Arg. Le. 146. in pl. 203. | 2 7 

8. Caſe againſt a Gaoler, for that a Plaint being before the Bailiff's of B. 
they directed a Warrant to the Under-Bailiff to take the Party, Ita quod Ha- 
beant corpus ejus coram BÞallivis ad proximam Curiam ibid. tenend. and they 
arreſted and committed him to Priſon ſub Cuſtodia of the Defendant. It was 
moved in Arreſt of Judgment that this Action did nor lie, for the Priſo- 
ner was not committed to him by any lawful Authority; for the Un- 
der-Bailifts had Authority to take him, Ita quod &c. but not to commit 
him to any other, and whoſoever they commit him to are but as their 
Servants, and the Houſe in which, is as their Houſe, and Action lies 
againſt them if they have him not at the Day, and againſt no body elſe. 
Cro. E. 743. pl. 20. Hill. 42 Eliz. C. B. Baldry and Johnſon. 

9. If a Certificate made of a Cuſtom in London is falſe, the Party ſpall 
have Action on the Cafe, not againſt the Recorder, but againſt the Mayor 

55 and Aldermen; for it is their Certificate by their Recorder. Per Hobart 

| Ch. J. Hob 8). pl. 114. Trin. 12 Jac. in Caſe of Day v. Savage. 

10. Caſe for Refuſal of ſufficient Bail lies againſt the Sheriff, but not 
againſt the Officer. Per North Ch. J. But it was faid Arg. that for not 
carrying the Party betore the Sheriff to put in Bail, Caſe lies againſt the 
Bailiff, 2. Mod. 32. Paſch. 27 Car. 2. C. B. Smith v. Hall. | 


— 


—ͤ— 


Fol. 95. (S. b) Diſceit. Againſt whom it lies upon a Warranty 


WT in Law. Againſt the Maſter. 

Maſter and | 

Servant (B). | | | 

So if my Ser- 1. I d Servant that is my Merchant [Agent] ſells a falſe [an un- 
vant ſells ſound] Horſe or other Merchandize in a Fair, tu a Man, no Ac- 


fr. tion lies againſt the Maſter for the Diſceit; for he did not command 
ſur le Caſe, his Servant to ſell to any Man particularly. 9 Hen, 6. 53. b. 


J. 8. Cites : | 
S. C. —S. C. Arg. Poph. 143.——2 Roll Rep. 6. Arg. cites S. C. as ſo held by Rolfe and Martin —— 
S. C. cited by Mountague Ch. J. Bridgm. 128. | | 


S. P. Br. A- 2, But if the Servant by Command and Covin of the Maſter, ſells it 
_— to any particular Perſon, if it be unſound [or corrupt] an Action lies 
ces i 6. Againit the Maſter, for this is his Sale. 8 Hen, 6. 53. b. 


53. and men- | : - : : 
tions as to ſelling in general, without expreſſing any Command or Covin to ſell it to any parti- 


cular Perſon. 
* This ſhould be 9 H. 6. 53. b. 


Br. Action 3. Tf the Servant of 0 Taverner ſells Wine to another, which is cor- 
fur le Caſe, rupted an Action upon the Cale lies agatnit the Malter, cho he did 
"© bur not command the Servant to ſell it to this particular Perſon. 9 0. 


8. P. as to 6. 53. b. 
the Servant's | N 
ſelling the Wine does not appear. 


4. Cale 


n 


Actions [Caſe. Diſceit.] 575 
Caſe for that the Defendant having counterfeit Fewels, and knowing Popham. 
them to be ſo, ſent his Servant J. S. with them to Barbary, to make Sale of *3 Gy + 2 
the Jewels, where he applied to the Plaintiff to ſell them for him, which he gue Ch, . 
did to the King of Barbary for 8001. and deliver d the Money to F. S. who faid that the 
brought it over and deliver d it to the Defendant. The Jewels afterwards Plaintiff is 
being diſcovegd to be counterfeit, and not worth more than 1001. the Plain- rar 4 l 
tiff. was impriſon d till he repaid the King the 800/. It was argued after bee 5 . 
Verdict, that the Deceit done to the Plaintiff is found to be done by the tion, but the 
Servant, and the Jury found that the Maſter did not command the Servant King of 

to conceal their being counterfeit, and then by his general Power to ſell * 
the Maſter ſhall not be charged if the Servant exceeds his Power; and 8. C thar by 
for that and other Reaſons there affign'd, he conceived the Action not Trin. 16 Jac. 
maintainable ; and to that Opinion the Court inclined, and principally after Argu- 
for the Reaſon abovemention'd. Cro. J. 468. 470. pl. 14. Hill. 15 Jac. ment, Moun- 


tague, Do- 
B. R. Southern v. How. f . deridge and 


. 


. = - 


— _ 22 - * 
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| Haughton 
abſente Crooke, agreed that the Action would not lie, and that Mich. 16 Jac. Judgment was So by 
all the Court, Quod Querens nil capiat per Billam. 2 Roll Rep. 5. S. C. adjornatur. bid 26. 
S. C. adjornatur, but that Mich. following Judgment was given for the Defendant. Nelſ. Abr. 
38. pl. 16. cites Paſch. 143. as adjudg'd that the Action lay againſt the Maſter, and fo at pag. 1166. pl. 2. 
Cites 2 Cro. 468. as adjudg'd that it lies. But ſee ſupra and the Reports themſelves. | 


5. But if a Goldſmith makes Plate wherein he mingles Droſs ſo as it is not 
according to the Standard, and ſends his Servant to a Fair to ſell it, who 
ſells it for good Plate, according to the Standard, an Action on the Caſe 
lies againſt the Maſter; Per Doderidge J. to which Mountague Ch. 
agreed, becauſe it fails in the Price in Silver. And ſo made a Difference 
between the — of Plate and the ſelling of Jewels (as in the principal 
Caſe) which are fold by their Valuation and fail in their Value. Cro. 
J. 471. Hill. 15 Jac.B. R. in pl. 14. 


RN 


(T. b) [ Diſceit.] [Upon Warranty in Law.) Againſt 


the Servant. 


1. IJ the Servant of a Taverner ſells Wine that is corrupted, knowing 
it ro be ſo, Action of Dilceit does not lie againſt the Servant; 
for he did it but as a Servant. Contra 9 Hen. 6. 53. b. 


1 
» Y . — « « 
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—— — 


(u. b) Diſceit. Againſt whom it lies upon an Expreſs 
Marranty. | Seroant.| 


1. JF mp Servant leaſes my Lands to another for Bears, reſerving cro. J. 425. 
a Rent to me, and to perſuade the Leſſee to accept thereof he pi. 10. S. C. 
promules that he ſhall enjoy the Land during the Term without Incum- — 5. P. 
rances, if the Land be intumber d ec. the Leſſee may have an Action ee? 
upon the Caſe againſt my Servant, becauſe he made an express 
2 co Trin. 15 Jac. B. B. between Broking and Came, per 
m. | 


2. Diſceit 


! 
| 
| 
| 
| 


Warrant to 


4 
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je a Servant 2. Diſceit upon a Warranty of Cloths upon a Sale of them, 10 be of the 
ſells Oaks, Length of 30 Yards, where they were only 22 Yards. The Defendant 
or an _— ſaid that the Property was in F. NV. and he as his Servant, and by his 
— che Command, ſold them; abſque hoc that he fold Modo & Forma, And 
Maſter, «with per Littleton, Tho' it was the Sale of the Maſter, by which the Maſter 
Warrenty, may have Action of Debt, yet it is the Warranty o the Servant Who is 
the War- Delendant, and Action lies againſt him; for it may be that the Plaintiff 
wo þ 4 it would not have bought them, but by truſting to the Warranty of the De- 
is the Sale fendant. But by Choke and Bryan, Diſceit lies not where it is the Sale 
of the Maſ- of one by the Warranty of another: But Brooke ſays Quære; tor he ſays 
ter, and the j (ms that Action on the Caſe ſur 1 pro tali ſumma, will lie. 
Nr Fairlax agreed that if they fail'd of the Length, Diſceic lies ; for this 
vant, and does not appear by the View, but by meaſuring. Br. Diſceit, pl. 29. cites 
ſo not good. 11 FE. 4 6; | 

2 Roll Rep. A * 
Per Doderidge & Haughton; cites 11 E. 4. 
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(X. b) [Diſceit.] In what Caſe it lies upon a War- 
ranty in Law. Againſt an Attorney. 


6 tk foes - 4. my Attorney iy a lea of Land makes Default, by which I loſe 
that this the Land, J ſhall have a Mrit of Diſceic againſt him, and ſhall 
ſhould be recover all in Damages. 2x Edw. 4. 45. b. 6x, but Quere if he 
A K. did not loſe it by Colluſion, = 

45. b. pl. 63. & 61. pl. 8. | 


Br. Error, 2. [But] If the Tenant makes an Attorney in Bank, and after Conu- 
pl. Bs cites ſance of this Plea is demanded by a F ranchiſe, and granted, he re- 
Br Amor. mains Attorney for him in the F ranchiſe, yet if he makes Default thete 
09, pl. 35. by which the Land ts loſt, no Writ of Diſceit lies againſt him, be- 
cites 8. C. Caulk he is not bound to go there. 21 Ed. 3. 46. 


& S. P. — 
See Tit. Attorney, (L) pl. 1. S. C. 


Br. Attor- 3. So an Attorney in a Plea is not bound to go to the Niſi Prius, 
crab &. and therefore if he makes Default at the Niſt Prius, no Yrit of 
Dilceit lies againſt him. 21 Ed. 3. 46. 
A Client 4. It an Attorney pleads falſely or faintly, Action of Diſceit lies; but the 
gives his Party by this cannot remove him; per Aſhton, which was clearly de- 
Ferne a nied. Br. Diſceit, pl. 41. cites 8 H. 6. 8. 


ead the Ge- ; ; | 
— Iſſue, and he ſuffers Judgment by Nihil dicit. It was ſaid that this was not any Cauſe of Action, un- 
Jeſs it was by Covin, and muſt be alleg'd in the Declaration, or otherwiſe he cannot recover. It was 
afterwards agreed that the Covin was not traverſable by Plea, but only in Evidence at the Bar. Win. 
90. Trin. 22 Jac. C. B. Adams v. Ward. 


5. An Attorney who is inform'd to plead Matter, which he cannot 
| plead by Conſcience, may plead Quod non eff Veraciter informatus &c. 


and in W rit of Diſceit this ſuffices againſt his Client. Br. Attorney, pl. 
"76. cites 20 E. 4. 9. 


/ 


| 


6. Diſceir, for that the Plaintiff being ſued by A. on a Bond, the Defengant 
without Warrant appear d as Attorney, and pleaded Non ſum informatis- 
The Defendant pleaded that A. ſued the Plaintiff” and F. &. joint Obligors, 
and that F. S. retain d him for them both, & pro defectu N. 

| pleade 
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pleaned as above, Upon Demurrer the Court were of Opinion that the 
Fraud and Covin are traverſable. D. 361. b. pl. 13. Hill. 20 Eliz. Mau- 
ſer v. Franklin. | Ge | 

7. An Infant being ſued on a Bond enter'd into by him and another, the 
Plaintiff in the Suit procur'd an Attorney, without any Warrant from the 
In ant to appear for him, who pleaded Non ſum informatus, and the Infant 
was taken in Execution. It was ſaid by the Court, that his Remedy was 
by Writ of Diſceit againſt the Attorney, and not by Audita Querela. 
Cro. J. 694. pl. 7. Mich. 22 Jac. C. B. Allely v. Colley. 

8. It a Man be retain'd as an Attorney to ſue for a Debt which he knows 
to be releaſed, and was himſelf a Witneſs to the Releaſe, yer an Action will 
not lie againſt him, becauſe what he does is only as Servant to another, 
and in the way of his Calling and Profeſſion; per tot. Cur, Mod. 209. 
Hill. 2) & 28 Car. 2. C. B. in pl. 41. : 
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(Y. b) [Diſceit.] In what Caſe it-lies 20 an Expreſs SA 
Warranty. In reſpect of the Warranty, and the Time 3 Þ 


of the making. 


1. F a Pan, knowing his Horſe to be lame and Wunder'd, offers him (z) ol. T. 
ro me to buy, and warrants him to be ſound Ec. and J truſting S8. C. bur not 
thereto buy him, by which Jam deceived, tho* here the Warranty s P. — 
was before the Sale, yet inaſmuch as this was rhe Cauſe of the Buy- fe A i 
ing, an Action upon the Caſe lies thereupon. Paſch. 3 Jac. B. G. 
between @0/d/mrhb and Preſton, admitted. 
2. If one ſells a Horſe to another, and after at another Day wartants 
him to be good and ſound, it is a void Warranty; tor it ought to be at the 
Time ot the Selling. Godb. 31. in pl. 40. Per Windham, cites 5 
8 
_ If A. ſells Cloths to B. and warrants them of ſuch a Length, and they Br. Garran- 
are not, the Warranty ought to be in Writing, if made at another Time after Ph pl. 57. 
the Bargain; tor to have an Action of Diſceit the Warranty muſt be made; H. 22 1 
upon, and at the Time of, the Bargain. F. N. B. 98. (K) and Ibid. 
| | 1. 58. 0 F. 
cites 5 H. 7. 43. [All the Editions of Brooke are printed 5 H. . 43. but there are not i Page) 
in that Year; but it ſhould be (41) and is at 41. b. pl. 7. 


4. Q. Eliz. was ſeiſed in Fee of the Vicarage of S. whereto the Tithes 

in S. did belong, whereot the Deſendant upon the 9 June did affirm him- 

ſelf to be lawful Incumbent, and had Right to the Tithes from the Death of 
Z. V. the Incumbent. And after upon 16 June the Plaintiff treating with 
the Defendant about his buying the ſaid Tithes till Mich. following, 

the Defendant adtunc knowing that he had not Right thereto, he not having. 

been inſtituted &c. yet falſo & deceptive ſold them to the Plaintiff for 

30 I. and alleges in Facto, that E. T. was alſo preſented &c. and took 

the Tithes &c. The Action does not lie for ſelling a Thing in which he has 

no Property, unleſs he makes a Warranty at the ſame Time that the Plaintiff 
ſhould enjoy them, whereas this Affirmation of his being Vicar, and 
having a Right to ſell, was 7 Days before the Sale. Adjudg'd for the 

Defendant. Cro. J. 196. pl. 23. Mich. 5 Jac: B. R. Roſwell v. 

Vaughan. | 


\Þ - 5. Caſe 
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7 . Actions [Caſe. Diſceit. 

1 Sbow. 284. 4. Caſe, for that the Plaintiff had bargain d and bought of the Defendan 

pl. mu 15 Viptheads of Wine &c. The Detendant in Confideratione inde adn; 
1CW . 


Raffell. S. C. & ibidem, warranted the Wine to be good and merchandizable. Ir was ob. 
Saunders jected that this Warranty was after the Contract, and fo not good; and 
Ch. J. ſaid cited the Cate of Pope v. Lewins. But the Court ſeemed to think it too 
the Adtunc nice, and adtunc & ibidem ſhall be intended all at an Inſtant, and that it 
E. rf would be well enough if (in Conſideratione inde) had been out. After- 
fame Time, wards the Plaintiff had his Judgment, by the Opinion of Raymond and 
and would Withins, Jones hæſitante. Skin. 104. pl. 2. Paſch. 35 Car. 2. B. R. Moor 
be well v. Ruffell. | 


enough if HR, 
the än Confideratione inde) had- been out. And upon moving it at the next Term, all the Court 
thought it well enough. And Judgment for the Plaintiff. | 


5. PlaintifF declar'd that Defendant on ſuch a Day and Place fold him 
a Horſe, and then and there warranted him to be ſound &c. W hereupon 
he paid him ſo much, and averr'd that the Horſe was not found. Ir was 
mov'd that this Warranty, as ſer forth, might be aſter the Sale, whereas 
it ought to be Part of the Contract, and therefore it ſhould be Warranti- 
zando vendidit. Sed non allocatur; for the Payment was afterwards, 
and by that the Bargain was completed which till then was imperte&. 
x Sal k. 211. pl. 4. Trin. 5 Ann. B. R. Butterſield v. Burroughs. 


„ 


3 


1 


(Z. b) In what Caſe it lies, upon an expreſs 
Warranty. | 


8. P. Br. 1. Tf a Man ſells a Tun of Wine, and warrants it to be ſound, amd 


Action ſur I not corrupted, ik it be corrupted, an Action upon the Cale lies, 
le Caſe, pl. 11 Ben. 6. 18. 5 | 
8. cites 9 H. Fe 

6. 53. by 


Babb. and Marten. F. N. B. 94. (C) S P. and S. C. cited in Marg. 


E. N B. 4. 2, So if a Man ſells a Horſe, and warrants him to be clear [ſound] 
n of his Limbs, ik he be not, an Action upon the Cale lies, 11 Hen. 
in Marg. 6. 18. | 


(Z) pl. 1. 3. [So] if a Man ſells a Horſe, and warrants him to be ſound ac. 


S. Q but not gyhereas he knows him to be lame and foundered, an Action upon the 


(V. b) pl. 1. Cale lies. Paſch. 3 Jac. B. R. between Gν tb and Preęſton Ad- 
8. C. & 8 p. Mitted. 1 
accordingly. 5 Tus | 5 
See (P. b) 4. If d Smith promiſes to ſhoe my Horſe well and commondtouſly, if 
3 he pricks him, an Action upon the Cale lies. 14 Hen. 6. 18. b. it 
aint him Wes it lies without this Warranty, | 


without an | | | 
Warranty . for it is the Duty of every Artificer to exerciſe his Art rightly and truly as he ought. 
F. N. B. 94. (D) Marg. cites 24 H. 6. 10. and 46 E. 3. 19.— Poph. 143. Arg. cites F. N. 94. (C) 


Action lies g, So ff he does not ſhoe him, by which J travel without, and my 

. 0 Horſe is damnified for Want of Shoes, an Action upon the Cale 

or chor bim, lieg againſt him. 14 Pen. 6. 18, b 

Agreed per | 5 | ? 9 = 

tor Cur. Kelw. 50. a. pl. 4. Paſch. 18 H. 7. S. C. cited by Holt Ch. J. 12 Mod. 484. as action- 

able, becauſe he has made Profeſſion of a Trade which is for the Pablick Good, and has thereby br: 
| pole 


FS 


Actions [Caſe. Diſceit.] 579 
poſed and veſted an Intereſt of himſelf in all the King's Subjects that will employ his ki the W a of 
his Trade. / 


* Ja Farrier, og 17 * 00 0 8 aſſumes to cure ra (P. b) 
my Horſe ot a Malady, ik he kills the Horſe through negligent Admi⸗ bl. 5, and 
* * or his Medicines, an Action upon the Caſe lies againit him. 3 | 
19 en. 0. 49. i | | | | 

7. If one tetains a Man of the Law to be of his Counſel to get a G i#+- 
certain Manor, and the Counſellor warrants him to gain the Manor, promiſes to 
po no Action lies againſt the Countellor, if he does not obtain it; 7/7 # ; 
for this reſts meerly in Covenant, and therefore the Marranty ought to ES. 
have been by Deed. 11 Den, 6, 18, (It ſeems this is intended with- Action ſur 
out Conſideration.) 5 le 2 pl. 
8. C. F. N. B. 94. (D) in the new Notes there (b) 8. P. and if he does his bln Caſe does 
not lie; for perhaps it was impoſſible to get it; cites 11 H. 6. 24. 55.— (P. b) pl. 9. S. C. 


8. So if a Man watrants to purchaſe a Manor, and does not, no 
Action lies without a Deed, becauie it ſounds in Covenant. 11 
Hen. 16. 18. b. (It ſeems it is intended without Conſideration.) - 
9. Ik a Man ſells certain Packs of Wool, with Warranty that 
they are good and merchantable, if they are tull of Mochs, an Action 
upon the Caſe lies. 19 Yen, 6. 49. b. 
10. Soft a Man ieils certain Bales of Green, and warrants them to Orig. is 
be merchantable, whereas he knows them to be * damaged, an Action (FEveigne 
upon the Cale lies againſt him. 20 Den. 6. 35. adjudged, oue Zabul.) 
11. If a Ban undertakes to carry my Pack horſe over Humber, 8. (p. b) 
in a Veſſel ſafe and ound, if he lurcharges his Boar inith other Horſes, pl. 18. 8. C 
by which ſurcharging my Horſe is loft, an Action upon the Cale lies —8. P. And 
againſt him, 22 Alt. 41. adjudged. (It ſeems that it is intended that the Ferry 
he was a common Carrier of ſuch Things over the River. 9 


| Action ſur 
le Caſe, pl. 58. cites S. C. 


12, Ik a Man carries a Bale of Woad to a Carrier, and warrants it tg Roll Rep. 
him ro be only of che Weight of 800 l. and prays him to carry it to 4 8 pl. 50. 
ſuch a Place, and that he thould have 2 8. for the Carriage of every 4. 2 
Hundred Weight, whereas it was in Truth of the Weight of 2000]. BUF mention the 
the Carrier giaing Credit to the Promiſe aforeſaid, carries it to warranting, 
the Plate appointed; but by the ſaid Oeceit in the Weight his ydag- dar en the 
Non in which he carried it was fo ovecloaves, chat by cheir exceſſive poems. Wee 


Labour he loſes 3 ot his Horſes that Drawed the Waggon, an Action Polo. 


upon the Caſe lies againſt him upon this Marranty, tho' he might 
have weigh'd it preſently upon the Receipt ; tor he might take it upon ee ag . . 
the other's Proimile, without weighing of it. Mich. 13 Jac. B. N. ichen Fay 
between Bayiy and Merril, tor the Meight is not diſcernible by the ing that it 


View, | | was no more. 


x3. Bur the Action does not lie in this Cale, if he had only affirm'd e Court 

to the Carrier chat it was bur 800 Weight; for this is not any Mar- * 

ranty. Dubitatur Mich. 13 Jac. B. R. between Bay/y and Merril, whether the 

ion la 

or not. Et adjornatur Cro. J. 386. pl. 18. S. C. ſtated according to Roll Rep. and as to what 3 
urg'd of the Plaintiff's Negligence in not weighing it, viz. that perhaps the Plaintiff was a Stranger there 
where he undertook the Carriage, and had no Weights to weigh it, It was anſwer'd that it was groſs 
Negligence to undertake a Weight ſo far exce:ding the Affirmation without weighing ; wherefore 
Judgment was ſtay'd 3 Bulſt. 94. S. C. ſays the whole Court (abſente Coke Ch. J.) held the Ac- 


tion lay not, becauſe the Default was in the Plaintiff himſelf by not weighing it; bur being order'd 


to ſtay till moved again, and the Plaintiff perceiving the Opinion of the Court to be againſt him, never 


moved the Court again, and ſo no Judgment was pronounced either way; neither does this Report take 
any Notice of any Warranty. 
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Actions [C ſe. Diſceit.] 


4. 


vin . — —, 
A Goldſmith bad a Stone, which he affirmed to be a Bezoar-Stone, and ſold it to the Plaintiff for 100 
whereas it was not a Bezoar-Stone. Adjudged that the bare Affirmation, without warranting it to be 
ſo, would not maintain an Action; Per all the Juſtices and Barons in the Exchequer Chamber, præter 
Anderſon. Cro. J. 4. pl. 3. Paſch. 1 Jac. Chandler v. Lopus. 3 | 

In Caſe for /e/ling the Plaintiff falſe Bills of publick Faith, knowing them to be falſe, and yet affirming 
them to be true, with an Intent to deceive, Judgment was given for the Plaintiff, Sty 348. Mich. 1652. 
B. R. Fowke v. Boyle. | | S570 


2 Roll Rep. 14. If A. ſells a Horſe tu B. and warrants him ti be ſound of Wind 
aapdeg Gier Alb Limb, and clean of his Legs, whereas he well knows char he is 


ni; Shoulder-pirch'd, and has Splints upon his Legs, an Action lies againſt 
o_ 8 4 him upon this Warranty; for theſe Imperfections are not ſubject to the 


no Reaſon View without ſome Skill. Trin. 18 Jac, B. R. between Dorrington 
— , cory and Edwards, abvjudg'd, this being moved in Arreſt of Judgment. 


Mountague Ch. J. ſaid here was an apparent Fraud; for the Plaintiff would have rid the Horſe, and 
the Defendant ſaid, I will warrant him to be ſound. 

Caſe &c for that the Defendant, on ſuch a Day and Place, ſold him an Horſe, and then and there yay. 
ranted him to be ſound Wind and Limb, whereupon he paid ſo much Money . and averr'd the Horſe bad but 
one Eye. Upon Non Warrantizavit pleaded the Plaintiff had a Verdict; and it was objected in Arreſt 
of Judgment, firſt, that a Warranty extends only to ſecret Infirmities, but the Want of an Eye was ap- 


parent ; but reſolved that this muſt be intended ſecret, {eo the Jury found that the Defendant did 
1 Salk. 211. pl. 4. Trin. 5 Ann. B. R. Butterfield v. Burroughs. 
2 


4 


f a Man 15. If one ſells a Horſe that is blind, and warrants him to be ſound. no 
ſells a Horſe A i 


RET dtion lies, becauſe I may ſee whether he be blind or not; but other- 
Eye, and Wiſe where he has a Diſcaſe in his Eye which I cannot diſcern. Bridgm, 


Warrant, 


warrants 128, Cites I3 H. 4. I. 
that he hath 


1 Eyes, it is a void Warranty, becauſe it is apparent to the Vendee. Br. Diſceit, pl. 29. cites 11 
4 6. 


(A.c) What ſhall be a good Warranty. 


ys 1. Fa PM ſells certain Sheep to another, and warrants that they 
3 are found at the Time of the Sale, and that they ſhall continue 
by Clench found by rhe Space of one Year after, this ts a good Warranty, upon 
and Fenner. Which an Action upon the Caſe lies, tho" it be the Act of Gov if they 
continue ſound ; for this is not impoſſible. Trin. 39 Eltz. B. N. 
between King and Brayne, per 2 Juſtices, 
8. P. by 2. So If a Man warrants ſuch a Ship to return ſafe from ſuch a 
Clench and Place: for it is uſual between Merchants to inſure them in ſuch 
wirer Ov. maͤnnec. Trin. 39 Eltz. B. R. | . 


60. in the Caſe above. 


3. So if one warrants that ſuch a Man will live a Year for this is 
11 4. 3 Cz. 2. of the Inſurers among Merchants and others. 
+ 39 * „A. 19 9 8 

4 If A. promiſes B. for a Sum ot Money for the Paſture of cer- 
tain Sheep in certain Lands for a certain Time, to preſerve the Sheep 
in the {aid Land for the Time atforeſatd, ſound and free from Rot; fit 
this Cale, if the Sheep were at the Time of the Promiſe altogether un- 
ſound, infirm, rotten, and corrupted, tho? they die after of this Rot- 
tennels within the Time aforeſaid, yet this is not any Breach of the 
Promi if he keeps them during the ſatd Time; for the Effect of the 

romiſe is only to keep them in the ſatd Lands, and that the pn 
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Actions [Caſe. Diſceit. 

ſhould not infect them with the Rot; for if they were before the Pro⸗ 
mile utterly rotten, it was not poſſible for him to reſtore them to 
their Soundneſs, nor did he promiſe lo to do; but only upon a Pre⸗ 
ſumption, that if they were ſound then; of ſhould not be tn- 
fected with the Rot during the Time that they thould depaſture with 
him. Trin. 1651. Matrevers and Aland, àdjudg'd upon a Demurrer, 
Intratur Paſch. 1651. Rot. 57. 

5. It a Man ſells Seeds to me, and warrants to me that they are good, 
where they are not, or that they are Seeds of ſuch a Country which is falſe, 
Diſceit lies; for I can't know them but by him. But if he warrants 
that the Seeds ſhall grow, it is a falſe Warranty; for it is as it pleaſe God. 
Br. Diſceit, pl. 29. cites 11 E. 4. 6. 

6. So Warranty that a Horſe ſhall carry a Man 30 Leagnes a Day, it is 
void; for he cannot warrant a Thing to come. Tbid. 

J. And per Fairfax, if a Man ſells Cloths of a Murrey Colour, and war- 
rants that they are blue, it is a void Warranty; for it is apparent by the 
View. But per Brian, if che Yengee be blind, in ſuch Caſe Diſceit lies. 


* 
* 
0 . * 


1 


* 


Ibid. 


(B. e) Diſceit, in Nature of an Action upon the Caſe, 
who may have it. The Maſter. 


t. TF a Bailiff Errant takes J. S. in Execution upon a Cap. ad Satif- Cro. F. 349. 
= kaciend' at the Suit of J. D. and after J. S. eſcapes by a Reſcue b A C. 
of himſelt, the Sheriff may have an Action upon the Caſe againſt him aeg. Ar 
for this Eſcape ; for he is thereby chargeable over for this to J. OD. Sg Z 
and this Efcape made to his Batliff was an Eſcape to Himſelf, * Fol. 98. 
Mich. 37 Eltz. B. R. between Atterton and Harward, àdjudg d. e pe 


have been adjudg'd in the Caſe of Hill v. Holt. 


2. But if ſuch a Briloner, taken by a Bailiff of a Franchiſe, eſcapes S. P. per Cur. 
from the Bailiff, the Sheriff ſhall not have an Action upon the Cale 8 on 
againſt him, becauſe he ts nor chargeable over, but the Bailiff only Eli: C. B. 


b on I 1. $.—— 
* chargen ie | de (EC) EL 8. P. 


3. Tf a Bailiff Errant takes J. S. in Execution at the Suit of J. D. (R. b) pl. ;. 
and after he eſcapes by a Reſcue of himſelf, the Sheriff, if he will, may > S but not 
have an Action upon the Caſe againſt the Bailiff for his Eſcape, be- Ho 
cauſe when he takes upon him to be his Bailiff, it is an Atlumpſit S. C. bur noi 
in Law to keep the Priſoners ſafely, and not to ſuffer them to exactlys.P. 
eſcape, Dubitatur Bich. 37 Eliz. B. B. between Aterton ans 
Harward. | 8 . 

4. Ik my Servant be cozen'd of my Money, J may have an Action os. J.223. 
upon the Cale for this Deceit againſt the Cozoner. Palch. 8 Jac. 5, J. vel, 
in the Exchequer-Chamber, Paul Tracey's Caſe, per Curtain, S. C. in 7 

| ac. B. R. 
and it was for vetting the Maſter's Money from his Servant by a counterfeit Letter, as from Ts Maſter to 
bis Servant to pay it; and adjudg'd the Action lay for the Maſter; for the Abuſe and Loſs was only to 
him; and the Judgment affirm'd in Error. — See Noy 105. Paſch. 1 Jac, Hawley v. Richmond. 


Fr— ——f 


Actions | Cafe. Diſceit. 


i 171 5. It a Surgeon, in Conſideration of a Sum of Woney 3 
1 by —4 to ctire my Servant ot a Hurt which he has in his Leg, and after ap- 
not pr. Ne un wholſome Medicines thereto, of Purpoſe to make the Mound 
Roll Rep. worſe, by Which I loſe the Service of my Servant for a long Time, 
1:4. pl. 6. the Paſtet may well have an Action upon the Cale agatnt the Sur: 
«Bog ob Feon for the Loſs of the Service of his Servant. Pill. 12 Jac, 
tions taken = R. between Everard and Hopkins, per Curiam. 

to the Plead- obey, (+ | 12 | | 
1 Bulff. 33 2. S. C. ſays the whole Court inclin'd of Opinion for the Plaintiff, that 
the Action was well Broti ht; but the Pleading not being good, no Judgment was given, but was ad- 
jorn'd, and not moved again, but ended by Agreement as was thought. Jenk. 315. pl. 1. Tracy's 


Caſe, S. C. but ftates it that C. the Servant brought an Action upon this Matter, and that it was ad- 
judg'd for him, and affirm'd in Error, altho' in the Name of the Servant. 


— 


- 
— 


(c. c) [Tn coat Caſes an Action upon the Ciſe lies for or 
againſt | the Servant. 


_—— 1. IF a Bailiff itinerant, or ſpectal, arreſts J. S. upon a Cap. ad 

A Satiskaciend. at the Suit ok J. D. and J. S. eſcapes by the 
ra pl. 2. Reſcue of himſelt, and after J. D. recovers in an Action upon the Caſe 

S. C. but for the Elcape againſt the Sheriff, who after in ſuch Action recovers 

nor exactly againſt the Bailitt, upon an Afſumplit to fave him harmleſs from 
P Elcapes, the Bailiff may after have an Action upon the Caſe againſt 

pl. 26.8. C. J. S. that eſcaped, becauſe he is chargeable over. Oubitatur Mich. 
ſays the She- 37 Eliz. B. N. between Atterion and Harwood, 


his Warrant in an Action upon the Caſe for the Eſcape, (as he may as it 
tiff, as his eins upon an Afſumpſit in Law) the Bailiſt may well after have an 
Bailiff to Action upon the Caſe againſt J. S. who eſcaped, becauſe he is charg d 


that the 

Plaintiff af. 74470000. | 
ſumed to ſave him harmleſs againſt all Eſcapes ; and it was moved in Arreſt, that tho* the Sheriff may 
have Action againſt the Priſoner who eſcapes, yet the Bailiff ſhall not, and that of that Opinion was 
the Court, for the Bailiff [who it ſeems was Special] was not chargeable to the Sheriff by Law but b 
his Aſſumpſit, and this being his voluntary Act, ſhall be no Cauſe to charge the Defendant who #20. 
but ſhall only make himſelf chargeable; but they agreed that if the Baily had been chargeable by 


Law without ſuch Promiſe, an Action would lie againſt the Defendant, who eauſed him to be 
charged. | | 


SQ pl. 1. 3. Ik the Bailiff of a Franchiſe makes a falſe Return to the Sheriff, 
cem to AND the Sheriff returns it to the Court accordingly, an Action upon 
tend S. C. — the Caſe lies againſt the Bailiff, and nor againſt the Sheriff; for nd 
Mo. 431. pl. Oefault is in him. Trin. 39 Cltz, B. R. between Palmer and Marſh, 
606. Palmer per Cuxiam. 


v. Porter, 


ſeems to be S. C. and S. P. held accordingly, ——Cro. E. 512. pl. 35. Palmer v. Potter & al' S. C but 
8. P. does not appear. | 5 


D. e) At 
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(P. e) At what Time it lies. 


I Sells Sheep ta B. as his own Goods, ſaying that they are his (P. b) pl. 6. 
„ own, Gbods, whereas they belong to D. B. may have at Action 3 = IM 
againft him tor thts Diſceit betore D. hath ſeiſed the Sheep or inter- nr 208 


not appear, 


rupted him, becauſe they are things tranſitory, and therefore the Ac- —Cro. J. 


tion lies before Jnterruption ;. for if he ſhould ſtay till O. interrupted 374. pl. 6 
him, he may be dead before, or other Oiladväntage may happen, Paige 


JPaſch. 16 Jac, B. R. between Z#er and Furnace, adjudged, S. C. ad- 


; „„ ; . judg'd (ab- 
ſente Mountague) for the Plaintiff, 


2. If a Man ſells a Thing with Warranty; and the Buyer is therein de- After the 
ceived, he may have Writ of Diſceit, tho' he has not yet paid for the Delivery of 


3 Per Huſſey and tot. Cur. Br. Diſceit, pl. 24. cites 9 H. J. res be - 


| : | 5 | fore he has 
paid for it, becauſe the Seller may have Action of Debt for the Money when he will. Br. Garranties, 
pl. 59. cites S. C. | 


3. On a Ca. Sa. directed to the Plaintiffs, Sheriffs of Norwich, they Godb. 125. 
Made a Warrant to 3 Serjeants to take B. in Execution, which they did, and uk 2 * 
let him eſcape, for which an Action upon the. Caſe was brought by them aw S. C. 
againſt the Serjeants. It was moved in Arreſt of Judgment that they only adjudg'd for 
ſay they are chargeable, but not charged or damnified, and perhaps no the Plaintiff, 
Suit may ever be brought againſt them. But adjudg'd for the Plaintiff; tor 
if they ftay till they are ſued, the Party that eſcaped may die or fly the Coun- 
try in the mean Time, Cro, Eliz. 53. pl. 3. Hill. 29 Eliz. B. R. Sheriffs 
ot Norwich v. Bradthaw. 


(E. c) Action upon the Caſe in Nature of Diſceit Ra, 


JM 


Fol. 99. 


againſt Officers. In what Caſe it lies. Upon an 
_ Eſcape. 


i. IF a Man be arreſted upon mean Proceſs at the Suit of J. S. Mo. 852. 
and he eſcapes, J. S. ſhall have a Special Action upon the Caſe . __ 
4gainſt the Sheriff for this Eſcape. My Reports, 14 Jac. * May againſt $2 i of 
Proby and Lumly, f aDJudged per Admittance; 16 Edw. 4. 3. by all London S. C. 
the Juſtices. held per tot. 


| | | Cur. Reſcous 
is no Plea, but it will excuſe the Contempt to the King. Roll Rep. 388. pl. 9. May v Probie 
5. C. adjornatur.——Ibid. 440. pl. 5. S. C. the Court inclined for the moſt Part, that the Action would 
lie, but after upon Deliberation, it was adjudg'd that it would not; becauſe the Sheriff is not bound to 
take the Poſſe Comitatus to ſerve every meſne Proceſs, nor 1s 1t convenient ſo to do, but he may if he 


will; beſides the Party may have Action againſt the Reſcuers; But upon W rits of Execution a Return 


of Reſcous is no Excuſe; nor where the Party taken on meſne Proceſs has been once in Priſon | 
3 Bulſt. 198. S. C. adjudg'd that the Action did not lie.- Cro. J. 419. pl. 10, S. C. adjudg'd for the 
I)efendarit ; and as to the Caſe of Waldoe v. Lambert adjudg'd to the contrary, the Court upon View 
of the Precedent, conceiv'd that the Plea was ill by Reaſon of the Traverſe of the Place, and ſo it 
might be adjudg'd for the Plaintiff for that Point. —Reſolved, the Plea is good tho' he did not plead 


that he return d the Reſcous. 3 Lev. 46. Trin. 33 Car 2. C. B. Ld. Gorges v. Gore. 
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+ Br. Eſcape, pl. 37. cites 16 E. 4. 2. 3. that it was faid by all the Juſtices; that if a Sheriff 
ſerves a Capias and another reſcues him, and the Sheriff returns the Reſcue; the Sheriff is hereby dif 
charged; and Catesby agreed it, when it is on meſne Proceſs, becauſe the Plaintiff may proceed by 
Alias & Pluries, «nd fo to Exigent ; but e contra after Condemnation. / 


1 
2 
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Caſe for that 2. If a Man brings an Action againſt J. S. before the Mayor; Bai. 


ono" * lifts, and Steward of a Town, where the Bailiffs are the Jaylors of the 


& in be COWn, and J. S. is committed to the Bailiffs upon the mean Proceis 
GB tor Want of Bail, and they ſuffer him to go at large before —— 


againſt 7.5. and Execution, and after the Plaintiff recovers againſt him, the lain⸗ 
— tiff map have a Spectal Action upon the Cale againſt the Bailitfs for 
7.5. le the Elcape; for by this he is deprived of the ſpeedy Means to have 
arreſted, and him in Etecution after Judgment, the which he might have had if he 
the De/er> had not been ſufter'd to go at large. Dill, 4 Jac. B. B. the Bailiffs 
dant corſpir- of Newcaſtle, per Curtam, 1355 | 


ing to delay : 4 ; 5 | 

the Plaintiff in his ſaid Suit, and in Peril of his ſaid Debt, had let J. S. go at large, without taking Bail 
Per 3 Juſtices, contra Periam, this Action lies; for the not taking of Bail is not the Cauſe of the Ac. 
rion, but the Conſpiracy. Le. 189. pl. 269. Mich. 31 & 32 Eliz. C. B. Cockſhall v. the Mayor &c. of 


Bolton. 


(F. c) Againſt whom it lies. Againſt Officers. Where 
againſt the Maſter. 


See (Cc) 1. F the Sheriff returns mandavi Ball ivo libertatis c. qui mihi re- 
pl. 3. S. 7. II ſponſum dedit c. if the Matter of the Return be talſe no Ac⸗ 
beg tion lies againſt the Sheriff, but only againſt the Bailiff ; for the 
| Sheriff ought to accept of the Return of the Batliff, if it be ſufficient 

in Law, and not examine the Truth of it. Trin. zo Eltz. B. N. per 


Curtam. ; 

2. If upon a Fieri Facias againſt an Adminiſtrator, the Sheriff makes 
Mo. 431. pl. a Warrant to the Bailiff of a Franchiſe to execute it, and atter 
606. Palmer the Bailiff is removed and another Bailiff elected, and after the old 
C. Bailiff returns in his own Name to the Sheriff, chat che Adminiltrator 
judg'd a- has not any Goods præterquam C, the which is falſe, and after the 
inft the Sheriff makes a Return accordingly to the Court, yet no Action upon 
an wi the Cale lies; for this falſe Return lies againſt the old Balliff, for 
Court held the Retnrn ought to have been in the Name of the new Batliff, and 
that if the (0 the Sheriff has accepted of a Return as of a * meer Stranger whith 
Plaintiff had is void, And he ought to take Conuſance of the right Miniſters of the 
brought _ Law, and therefore the old Bailiff is not puniſhable for his falſe Re- 
the d Urn, but the Sheriff. Trin. 39 Eliz. B. B. between Palmer and Marſh, 

Bailiff, and Mjudged that it does not lie againſt the Bailiff. | | 
bis — in not executing the Writ, the Action ſhould be maintainable. ——Cro, E. 512. pl. 37. 


Palmer. v. Potter S. C. adjudg'd for the Defendant, | 
* Sce (R. b.) pl. 2. 


See (B. e) 3. Tf a Writ of Execution comes to the Sheriff, and he makes his 
pl. 2.8. P— Mandate to the Bailiff of a Franchiſe, who rakes him, and after ſutters 
os 19 him to eſcape, an Actton lies againſt the Bailiff of the Franchiſe, and 
26 Eli _ not againſt the Sheriff. 5 Edw. 4. 1. b. 2. Brook Eſcape 4 
C.B.int ON 


Mayor and Burgeſſes of Windſor's Caſe S. P. per Cur. 


4. Note, 


Actions [Caſe. Diſceit] 585 


4. Note, that if Fxccaticn be directed to a Sheriff to arreſt any Man, or 
to make Execution within a Liberty, and the Sheriff directs his Warrant 700 
Bailiff of the Liberty to make Execution of the Proceſs, who takes it, and 
after is a Fgitive, and not able to anſwer for it, the Lord of the Fran- 
chiſe ſball anſtver for it, and ſhall be liable ro anſwer for his Bailiff; by 
all the Juſtices. 2 Brownl. 50. Hill. 8 Jae. Anon. ; 
J. Tho' by Agreement between a Bailiff of a Franchiſe and his Depu- See 7; 
ty the Depnty is reſtrain d to ſerve Proceſs beyond ſuch a Sum, yet it he n 
ſerves Proceſs of a greater Sum without other Warrant, and after levies the riff (A) pl. 
8 the Bailiff ſhall be chargeable. Litt. 33. Paſch. 2 Car. 6. 

B. Anon: ; | | | 5% 


— — 2 


— 


(G. c) In what Caſes it lies. 5 
| | ol. 100. 

4 I F a Pan acknowledges a Fine in my Name, or confeſſes a Judg- Br. Eſtoppel, 
ment in an Action in my Name ot my Land, this ſhall bind me pl. 182. cices 

perpetually ; and in fuch Caſe J may have a Writ of Otlceit againſt 5. C 
him who acknowledges it. 19 Hen. 6. 44. So if a Yan acknowledges 23. Pines 


a Recognizance, Statute Merchant, or Staple. 19 Hen. 6. 44. levies &c. 
| | pl 54. cites 


S8. C. as to both Points..—S. P. and ſo if he vouches and confeſſes any other Matter of Record, I have 


no Remedy but by Action of Diſceit. Br. Diſceir, pl. 17. cites 9 H. 6. 44. 

If a Statute be acknowledged in my Name by a Stranger, I ſhall have an Action of Diſceit againſt him 
bur I ſhall mot avoid the Statute, or Recognizance ; bur if it be acknowledged by one of the ſame Name, 
I ſhall avoid it by Plea. Cary's Rep. 30. cites 23 June 1602. 44 Eliz. 5 | . 

Action on the Caſe will lie againſt one for procuring one to confeſs a Judgment by Fraud to deprive the 
Plaintiff of his Execution obtain'd on a prior Judgment, whereas nothing was due to him to whom the 
Judgment was confeſſed, and yet he took out Execution, and ſeiſed all the Goods. Adjudg'd and af- 
frm'd in Parliament. Carth. 3. Trin. 3 Jac. 2. B. R. Smith. v. Tonſtall. Comb. 51. S. C. bur 
S. P. does not appear. 


5 [But] Tf a Han makes an Obligazion in my Jaime, he [J] gr. Dice; 
Hall not have a Mrit of Diſceit againſt him, becauſe J may avoid the pl. 1 7. cites 
Deed by the lea of Non eſt Factum. 19 Hen. 6. 44. "yp og 


levies &c. pl. 54. cites S. C. 


3. Ik a Man razes the Name of the Obligor out of an Obligation, 
and inſtead thereof puts in the Name of J. S. and after ſues him upon 

this Obligation, J. S. may have an Action againſt him for this. 
Trin. 43 Eltz. B. R. per Oawdy. Es 

4. Ik A. be excommunicared, and the Letters of Excommunication (D. a) pl. 
are brought to the Parſon of the axiſh to be read and publiſhed in the 1. pf as 
Church againſt A. and rhe Parſon Having Malice to B. puts out the — _ 
Name of A. and puts in the Name of B. and then pronounces B. excom- Cro E. 838. 
municared, B. may have an Action upon the Caſe againſt the Par⸗ pl. z. Ken- 
ſon ; for this is not only an injurious Veration, but alſo ſcandalous 7" *: 1 1 
to B. Trin. 43 Eliz. B. R. Harris's Cale adjudged, er Curiam. "py ; 


; | for the 
Plaintif.—S. P. Arg. Skin. 124. in pl. 2. 


5. Tf a Man caſts a Protection for himſelf Quia moratur? by which + Br Dic- 
the Parol is put without Oay, whereas he was all che Time within ceit, pl. x. 
che Realm about his own Sulino\s, and not at the Plate, a Writ of 6; 4 

| F 7 . ; ſc [ 153 
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Plaintiff to jactu attingere ſciviſſet falſa c fraudulenter projecit æ luſus fuit. et 
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— — . - ' 1 | | | " : 1 — 
Protection Dilceit lies againſt him. 20 Pen. 6. co. 33 Edm. 1. Liber Parlia: 
without „ entorüum 103. l. | 

auſe is ac- # 5 i 
tionable ; Per Fenner and Clinch J. only in Court. Arg. Cro. E 629. Mich. 40 & 41 Eliz. B. R. 
in pl. 22 — 8. P Per Cur. Cro. E. 794. Mich. 42 & 43 Eliz. C. B. in pl. 38 ———P N. B. 97. 
(3) S. P —S.P. and ſame Book cited by Doderidge J. Palm. 183. Mich. 18 Jac. | 


1 


. 
4 


8. C. cited 9. So ifa Man cafts a Protection Quia Profecturus, and never goes, 
Arg. Gro. F. an Action lies, 20 Hen. 6. ro. 18 Edw. 3. 12. b. Trin. ) Pen. 5. 
"5 ” 4 B. R. Rot. 70. adjudged, > OP . | | | 
I. Bur it, in going towards the Parts beyond Sea, he is ſeiſed 
with a Malady, [0 that he cannot go nor ride, and before this the 
Protection is allowed, no Action lies againſt him. 18 Edw. z. 13. 
Br. Diſceit, 8. [But] if a Man caſts a Protection Quia Moratur' in York, if he 
pl. 1. cites abides in York a Week in every Month, and for the reſt of the Time 
2017.5. P. ubldes in another Place in the ſame County about his own Bull 
is admitted. _ it ſeems that Diſceit lies againſt him. Quzre 29 Edw. z. 
gr. 17. U. | | | 


Decies tan- 155 
tum, pl. 2. cites S. C. & S. P. admitted. 


Cro.E.go. 9. Jf A. entices B. to play with him at Dice, at a Play called 
Pl re... JPafſage, whereupon B. plays with him; and when it comes to the 
3 R like Turn of B. to play, A. Delivers in true Dice with which he ſhould 
Point ad- play; and when it comes to the Turn of A. himlelf to play, he puts 
judged for in and plays with falſe Dice, ſcilicet, ſuch Dice as he knows will run 
re ng, Lor 6 upon every Die, whereby B. loſes 10 l. an Action upon the 
05. (0) Caſe lies for this Dilſceit by B. againſt A. Hill. 8 Car. B. R. be- 
S. P. And tween Vortwell and Oake ADJUDgeD, tho" it was moved in Arreſt that 
ho the the Declaration was repugnant, becauſe it was latd that he playd 
arg; with falle Otce, ſcilicet, that he Quaſdam aleas falſas & falſo titula- 
ue the tas quas numeros de ſer  quing; ſuper quamlibet aleam quolibet 


play, yet if the Court — Judgment for the Plaintiff, J being of Counſel for 


the Defen- the Plaintiff, Mich. 3 Car. Rot. 


with falſe Dice &c. by which he gets the Plaintiff's Money, it ſeems the Action is maintainable, be- 
canſe the Inticement is not the Cauſe of the Action, but the Caſting of the falſe Dice, by which he 
gains the Money &c. So in Caſe for cheating at Cards the Plaintift had Judgment. Mo. 7 76. pl. 
1075. Mich. 3 Jac. Baxter v. Woodward. | 


Cro. C. 325 TOs a Man takes my Cattle with Force and Arms, and chaſes 

. 7+ D. tor them into the Cloſe and Emblements of J. S. per quod I am ſubject to the 
b fame Action of J. S. J may have an Action upon the Cale kor this againſt 
. P. by him, and ſuch * a Declaration is good in an Action upon the Cale, 
CAL" for the Per quod is the Ground of the Action. Mich. 9 Car. B. R. 

Fol. 101. hetween 2 n and Winke/icld avjudged, this being moved tn Arreſt of 
CO Judgment. Intratur Trin. 9 Car, Rot. 451. 


Lane 67. Trin. ) Jac. And ſo it is if a Man takes my Goods, and lays them upon the Land of A. ei- 
ther Treſpaſs or Cale lies againſt the Taker ; Per Tanfield Ch. B. Ibid. 68. 


All. 3. 11. JfI deliver my Sheep to J. S. who is a common Shepherd for the 
Mich.'22 Jyhabitants of a Village, and atrerwards they ftray and return again, 


Teles v. and then I ſell chem, and after pL S. inalictouſly intending not only to 
Zachary, Deceive me of the ſaid Sheep fallely and fraudulently, but alſo to in- 


S. C. accord- DUC a Scandal upon me as to the ſald Sheep, and to damntfy me, 
ingly. affirms that theſe Sheep are not my Sheep, but Strays, and procures the 


Bailiff of che Manor to ſeiſe und carry away the ſatd Sheep as Strays, 
(they not being proclaimed and marked as Strays, — | 


0 


Actions [Caſe. Diſcett.] 
Law) per quod J am not only falſely and fraudulently deceived and 
detrauded of the ſaty Sheep, and the JÞrofit that might have been 
taken thereby, but J am allo brought into great Inkamy and 
Trouble, J may have an Action upon the Caſe againſt J. S. upon 
this Matter; for he did it contrary to the Truſt repoſed in him, and 
this puts me to Trouble and Expence, and was done by him falſely 
and maliciouſiy. Mich. 22 Car. B. N. between Ne and Newborr 
adjudged, it being moved in Arreſt of Judgment that the Action does 
not lie. Intratur Trin. 22 Car. Rot. 207. | | þ 
12. If a Man recovers againſt my Tenant in à Præcipe in Capite, Fr=cipe 
to the Intent to ouſt me of my Court and Seigniory, a Mrit of Dil 288 
ceit lies againnſt him. x7 Edw, 3. 31. b. 36. b. Law & Lind 
Ancient Demeſne of the King, and the J enant ſuffers it to be recovered, and «ill not plead. po 
meſne, the King ſhall have Action of Diſceit. Br. Diſceit, pl. 37. cites 11 H. 4. 86. 


13. And in this Mrit J ſhall recover according to my Damage, ſrilt- 
cet, for the Diſceit, becauſe this is a Prejudice to me, for now he 
holds by Eftoppel of the King, and J ſhall not have the Ward of his 

cir againſt the King, unleſs by Petition; bur J ſhall nor recover 

amages to che Value of the Seigniory, becauſe this is not loſt, tho? 
there be a Teuure by Eſtoppel of the King, 17 Edw. z. 31. b. 37. 

14. I my Feotiee, upon Condition to re-inteoitf me, acknowleges a 8. (P) pl. 
Statute, and atter re- infeoffs me, and after the Conulee ſues Execu- 13. pl. 
tion againſt me, J may have a Writ of Otlceit againſt the Feoffee, 
for he [I] infeoffed. him to be re-inteoffed diſcharged. 28 Edw. 


3. 91. 5 . | 
15. I it be agreed between vou and me, chat you ſhall make an H if the 
Eſtate to me in certain Lands, if you make a Feoffment thereof to ano- e 

ther, J ſhall have an Action upon the Cale for the Dilceit. 3 D. j 101 7 
7. 14. | labour FJ. H. 
ä | to make a 
Leaſe for certain Years to the Plaintiff, and the Defendant labour'd J. F. to make a Leaſe to himſelf in Diſ- 


ceit of the Plaintiff, the Action well lies by the Opinion of the Court; and the ſame Law in other Caſes 
upon an Aſſumpſit and Non-feaſance. Br. Action ſur le Caſe, pl. 88. cites S. C. 


16. If a Man having a Term for Bears, offers to ſell it to ang- S. P. exact- 

ther, and ſays chat a Stranger would give him 20 |. for this Term, by 4 gp _ 

the Means of which Speech the other buys it, where in Truth he; 1 

was never offered 20 |. for the Term, tho he be deceived in the Value, Car. 2. B. R. 

per no Action upon the Caſe lies. Mich. 40 & 41 Eltz. B. R. ad⸗ 

5 Diſceit, for ſelling to abe Plaintiff certain Goods as his Goods, where- 

as in Truth they were the Goods of a Stranger. But becauſe it was nor 

alleged that the Defeadant ſciens them to be the Goods of a Stranger, fold 

them, Periam and Windham held, that the Action did not lie, but 
Anderſon e contra. And afterwards adjudged againſt the Plaintiff; Cro. 

E. 44. pl. 5. Mich. 2) & 28 Eliz. C. B. Dale's Caſe. 

18. Libel &c. for Tithes. The Defendant ſuggeſted a Cuſtom, that the Mo. 913. pl. 

Parſon ſhould have jor his Tithes the tenth Land . with any Manner of 1290 x 1 
Grain, to be reckoned at the firſt Land next the Church &c. The Parſon 5 . ah 
bew d, that the Defendant by Fraud ſowed every tenth Land very ill, and did accordingly, 

not dung and manure it as he did the other 9 Parts, which uſually yielded 8 

Cocks each, but the 1oth yielded only 3, Wray held this Cuſtom againſt 

common Reaſon, and therefore void; bur if it were good, the Parſon 

might have an Action on the Caſe for the Fraud. Le. 99. pl. 127. Paſch. 

z0 Eliz. B. R. Stebbs v. Good lack. 


19. Caſe, 
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19. Caſe, tor that he had 1007. deliver d to him to pay F. F. and that 
the Defendant falſo & fraudulenter affirm'd to him, that he was, F. F. and 
thereupon he deliver d the 100 l. to him, when in Truth he was not the ſaid 
J. S. Adjudged that the Action would lie upon this Deceit. Mo. 
538. pl. 705. Paſch. 39 Eliz. B. R. Thompſon v. Gardner. 

20. Fraud without Damage, or Damage without Fraud, gives no 
Cauſe of Action; but where theſe 2 do concur and meet together, an 
Action 93 Per Croke J. 3 Bulſt. 95. Mich. 13 Jac. in Caſe of Baily 
v. Merrill. | 
Lev. 102. 21. A. fold Houſes to B. and affirm'd the Annual Rent to be 201. where 
Ekins v. it was but 147. Action lies for B. for this Diſceit; but otherwiſe if he 
8 had affirm'd that they were worth 201. a Tear. Sid. 146. pl. 3. Trin. 1 5 
2 Car. 2. B. R. Leakins v. Cliſſell. | | | 
my OE Caſe &c. for that the Defendant had agreed with the Plaintiff to 
| Virtue v. carry the Defendant's Timber from &c. to the Defendant's Houſe, and there 
Bird, S. C. deliver it at ſuch a Place as the Defendant ſhould appoint ; and that ſuch a 
117 18 Day &c. he did carry it &c. and was ready to deliver it, but the De- 
DE * fendant delay'd to appoint a Place for the Space of fix Hours, ſo that his 
Day he Horſes being hot &c. and ſtanding in the open Air, died ſoon after. It was 
would carry moved in Arreſt of Judgment, that it was his Folly to let his Horſes 
wing _ ſtand there, and the Action not maintainable; and per tot. Cur. Judg. 
cen defir's MENT Was ſtay d. Vent. 310. Paſch. 29 Car. 2, B. R. Vertue v. Bird. 


the Defen- | | | 
. to appoint a Place where he ſhould lay it. Judgment was ſtay'd becauſe the Action lay not; for 
he might have taken his Horſes out and walk'd them about, or put them into a Stable; and fince on 
his coming there the Defendant appointed no Place, he might have unloaded the Timber in any con- 
venient Place, and gone home, and ſo the Injury received was by his own Fault.——3 Keb. 766. pl. 2. 
S. C. and Judgment ſtay d. 


23. Action ſur le Caſe was brought, wherein the Plaintiff declared that 
whereas ſhe was a Virgin of good Name and Fame, and ſought to for 
Marriage by J. S. that the Defendant, pretending himſelf to be a ſingle Per- 
ſon, made Love to her, and married her, when in Truth he was married 
to another Woman &c. whereby ſhe became of leſs Credit, and loſt &c. 

After a Verdict for the Plaintiff it was moved that an Action did 
not lie in this Caſe ; but the Court was of a. contrary Opinion, 
wheretore Judgment, Niſi. Skin. 119. pl. 14. Trin. 35 Car. 2. B. R. 
Anon. | 

24. Action lies againſt one poſſeſs'd of Goods ſelling them as his own, tho 
they were not, and that without any expreſs Warranty. Show. 68. Mich. 
1 W. & M. Croſs v. Gardiner. | 

25. A. ſells Goods to B. to which he has no Title, if A. knows he has 
no good Tithe to them, Action lies againſt him for the Deceit, if the 
Owner recovers them againſt B. but ſecus if A. does not know bur 
his Title to them is good. 12 Mod. 245. Mich. 10 W. 3, Turner v. 
Brent. | | | 


(H. c) Where 


—_— 


— — 
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(H. c) Where it lies upon legal Proceeding in Courts. 
. | Vexatzon. | 


1. T F a Pan ſues an Action of Debt againſt me in the Name of J. S. Br. Diſceit, 
I without the neil of J. S. J ſhall have a good Action upon the b eie 
Cale againſt him for this Vexation. 7 P. 6. 43, Admitted by Iſſue, g. Aion 
and ſo it is held Fitzherbert Action fur le Cale 3. ſur le Caſe, 
| I. 49 cites 
8. C.--——Caſe &c. for ſuing the Plaintiff in the Name of H. without his Privity, and 3 im- 
priſoned him, by reaſon whereof all his Creditors came upon him, ſo that he loft his Credit. After Verdict for 
the Plaintiff it was inſiſted that the Action did not lie, becauſe in Truth there was a juſt Debt owing to 
H. But adjudg'd that if H. himſelf had commenced the Action, tho' it had brought all the Creditors 
upon bim, and he thereby had been undone, yet becauſe it was a lawful Act no Action would lie; but 
where one ſues in another's Name, and without his Privity, that is Maintenance, which is a tortious 
Act, and therefore an Action will lie. March 47. pl. 76. Trin. 15 Car, Thurſton v. Ummons. 


2. If A. ſued B. for Tithes in the Eccleſiaſtical Court, where B. Cro. E. 836. 
pleaded Payment, and had two Witneſſes to prove it, and therefore A. pl. 8. . C. 
diſcontinued his Suit, and after one of the Witneſſes died, whereupon * 
A. knowing this, and that one Witnels would not ſerve in the Ec⸗ Fol. 102. 
cleſiaſtical Court, commences again his Suit agatnſt B. there for the Vu 
ſame Tithes, ſuppoſing that B. cannot prove Payment there, yet - arg 
no Action lies by B. againſt A. for this Vexation; for then every the Action 
Man that brings two Actions for the ſame Thing ſhould be puniſh'D did nor lie; 
for the Veration, Trin. 43 Eliz. B. R. between Bray and Partrige, and they 
adjudg'd. all agreed 


| ; | | againſt the 
Plaintiff ; but adjornatur, Noy 23. S. C. but S. P. does not appear, —— Noy 37.8. C. & S. P. and 


per Cur. the Action does not lie. 


3. Ik B. comes to anſwer a Writ which R. hath depending againſt Br. Aion 
him in Bank, and A. cauſes him to be arreſted in London, and he ſues ſur le Caſe, 


2 Corpus cum Cauſa, hy which he was removed and diſcharged, and 8&2 
the Hay after he goes Into London tor his Evidences, and A. RNOW- Fitz. Action 
ing the ſaid Writ to be depending againſt him at the Suit of R. fur le Caſe, 


arkeſts him de novo, he may have an Action upon the Cale againſt 8 4 <*<* 


| S. C.— 

him for this Vexation. 7 Hen. 6. 45. admitted. 0 8. C. cited 
Arg. Show. 

254, If a Clerk informs the Juſtices that Action is pending here againſt J. S. who is en in 


London, and the Juſtices credit it, and grant Writ of Privilege, Action upon the Caſe does not lie, tho* 
it was a falſe Information; for _ may know it by the Record, and ſo the Default in the Juſtices; 
contra here of the Servant; per Fairfax. Br. Action ſur le Caſe, pl. 100. cites 21 E. 4. 22.— And after 
the Defendant ſaid that it does not appear in the Bill that the Defendant was Officer of the Bank at the Time 


of the Writ obtain'd. And it was held that the Defendant ſhall not allege Diſcontinuance of the Plaint in 
London before the Superſedeas comes; for he is a Stranger to the Record. Lid. 


4. If A. recovers Debt or Damages againſt B. and after B. pays Cro. J. 50s. 
the Sum recover'd to A. before any Execution ſued out, And thereupon a . 
A. releaſes to B. all Actions, Executions c. and after within the Rear 8 1 K | 
{ues our a Capias dgainſt B. and rakes him in Execution, B. ſhall not & 8. P. ad- 
have any Action upon the Cale againſt A. for this Yeration in ſuing judge d ac- 
out of Execution aiter a Releale ; but he is put to his Audira Querela, er dingly. 
which is rhe Remedy which the Law has provided for it. Mich. 16 
Jac. B. R. between Bemiſo and Gilderſy, ubjudg' d per Curiaàm. 

. So in this Cale, if after the ſaid Releaſe, and after the Bear, he Cro. J. Bp 
lues Execution by a Captas, and takes him in Execution, which is Guild. 

7 L N erroneous, 


WA . 


” % 


1 * Moda —ñ 4 ¶ ß— . 
* 


. 
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le, S. C. erroneous, being ater the Year, pet no Action upon the Cale lies far 

but S. P does this Vexation put he is put to his Writ ot Error to help himlelt. | 
nor appe*"*. Mich. 10 Jac, B. B. between Bemiſbe and Hilder/ly, udjudg d. 

'Cro. E. 628. 6. Ik A, ſues an Action againff B. in Which J. S. and J. D. are Main. 

pl. 22. S. C. pernors. for B. and after A. recovers Agalnit B. and ſues a Cap. ad Sa- 

On tisfaciendum againſt him, which was return'd Nihil and after a. 

by 2 Judges, knowing that W. was not a Mainpernor for the ſaid B. but that 

(abſentibus J. S. any J. D. were Mainpernors, he in Deceit of the Court pro- 

alis) cured two Scire Facias's tu be awarded againſt W. as Mainpernor ok B. 

whereupon 2 Nihils are return'd, and thereupon a Cap. ad Satil⸗ 

- faciend', by which the ſald W. is taken in Execution, he ſhall have an 

Action upon the Cale againft A. tho it was the Act of the Court to 

grant fuch judictal Jrocets ; tor they were procured. in Diſceit of the 

Court, and to the Damage of the Party, and lo the Action lies for 

the us Vexatton. Pich. 40 & 41 Eltz. B. B. between Baron 

1 and Slugh. ; 

Cro E. 514. J. JE A. brings an Action againſt B. in London, where C. and D. 

* 37. _ become Mainpernors tor B. and after C. in the Name of B. falſo & de- 

<q F * ceptive procures an H abeas Corpus out of the Exchequer tu remove the 

but the Jury Sullt thither, and akter hires E. and F. whom he knew to be inſuffi- 

found the cCient to become Mainpernors for the ſaid B. and then a Procedendo is 


N granted, and after A. recovers there agatnſt B. and B. goes beyond 


« the Pro. Sea, [0 that he cannot have Execution againſt him, and by reaſon of 
curement the laid Fraud of C. the firſt Datnpernors are diſcharged. ſo that 4. 
of the Ha- Cannot have Execution againſt them; A. may have an Action upon 
beas Cor- the Cale againſt C. tor this Oiſceit, Hill. 4: Eltz. B. R. between 


| 2 . S$kalehorne and Harriſon. | 


this Point was not adjudg'd. 


-Cro. E. 314. g. So in the ſald Cale, tho' C. did not procure the Pabeas Corpus 
pl. 37. Skel- but another, but C. falſo & deceptive intorm'd the Clerks of the Court 


horn v. Har- 


riſon, S. C. Ill the Exchequer chat che ſecond Bail was ſufficient, where it was not, 
and Gawdy AND ſo the firit Bail was diſcharged, and the Plaintiff defrauded of 
and Popham his Debt, an Action upon the Cale lies. Palch. 41 Eltz. B. N. be 
_ _ tween Harriſon and Scallerd, àdjudg'd. | 


well lay for this Falfity; and afterwards it was adjudg'd for the Plaintiff, ——Cro, J. 602. Mich, 18 
Jac. B. R. in pl. 26. S. C. cited by Doderidge J. and he ſaid he knew It, and that the better Opinion 
was that it was not maintainable, but that by this means the Action was compounded, and no Judg- 
ment given.—Palm. 143. Doderidge J. ſaid he was of Counſel with the Defendant in that Caſe, and that 
the Opinion of the Court was once with him; but afterwards Fenner and others doubted. —Palm. 276. 
S. C. cited, and that it was affirm'd by Counſel at the Bar, that the Opinion was that the Action lay; 
but Doderidge J. ſaid he argued the Caſe, and that it was not adjudg'd, but the Plaintiff had good 
Compoſition, ———2 Roll Kep. 195. Doderidge ]. cites Shalrowe's Caſe, 8. C. and ſays that upon the 
Removal of the Cauſe, one who was offer'd to be Bail took his Oath that he was rated ar ſo much, and 
ſo being accepted as Bail, the Party brought Action againſt him, and reſolved that it would not lie — 
Tbid. 197. 198 Doderidge J. cites Skalron and Harriſon's Caſe, that the Information of the Sufficiency 
of the Bail being by the Attorney the Action was brought againſt him; that the Court at firſt were of 
Opinion for the Defendant, and after differ'd ; and becauſe Doderidge thought his Client ought to pay 
the Money upon the Principal Action, he perſuaded him to compound, which he did, ſo that the Caſe 
never received a full Reſalution. 1 | 


CA) 9. It A. hath a Judgment and Execution by Fieri tacias for a Debt 
1 againſt * B. and the Sheriff upon the ſaid Mrit of Fieri facias returns 
Hob. 205 0 the Court, chat he had taken Goods to the Value, but that they re- 
pl. 259. 8. C. mained in his Hands for Default of Buyers, whereupon he ſciens all 
adjorvarur.-- this, fraudulently and to the Intent to charge B. again, ſues out 
Hob. 266. rl another Fieri facias ta the ſame Sheriff; whereupon the Sheritf takes 
adhudg d for other Goods of B. and therewith farisfies A. his Debt, B. may have an 
the Plaintiff, Action upon the Cale, becauſe this is a Veration and Damage "_ 


: * n : v 
N 4 2 4 ; W I 
tat. 
— 
. 
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bp Diſceit-againit his own Rnowtedge,” on Purpoſe to ver B. tho But Hobare 
he ſexecutes his Malice in an illegal Proceeding. Trin. 17 Jac. B. Ch. J. in 


. 
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delivering Fay, 


between Faterer and Freeman adjudged Per Curiam, Hobart's Re- (1. Opinion 
ports 278. the ſame Cale, = e - of the Gyurt 
| held, That 


if the Defendant had not known of the Cattle firſt taken, he had not been liable nor ſubject to this Ac- 
tion. Noy 23. S. C. but no Judgment. „ 2 : 


10. Action upon the Caſe was brought againſt S. Officer of B. R. that It was al- 
where the Plaintiff affirm*d a Plaint of Debt againſt B. in London, the ſaid leged P Ar- 
S. purchaſed Surperſedeas of Privilege for B. ſuppoſing that he was his Her- ee 
vant in the ſaid Court, where he was not his Servant, by which the Plaint that the Ac- 
was diſcontinued, to the Damage &c. and the Defendant pleaded to Iſſue tion does 
&c. and ſo it was admitted clearly that the Action well lies. Br. Action ſur _ lie, for 
le Caſe, pl. 100. cites 21 E. 4. 22. ug | RR” 


| the King's 
Writ. Et non allocatur ; for it was granted by falſe Information of the Party; and the Juſtices cannot 
know the Servants of the Officers but by Information. Ibid. _ 


11. Becauſe the Defendant procured F. F. to bring Formedon againſt the Br. Diſceit, 
Plaintiff by Colluſion, by which he was travell'd by the Suit, and in 88 . 
bringing a Writ of Warranty of Charters in Defence of it, to the Da- 8. C cited by 
mage of 401. and becauſe the Defendant could not deny the Colluſion, the Hobart Ch. 
Plaintiff recovered 20 l. Damages; quod nota, for Vexation and Coll ufion only, J. Hob. 267. 
Br. Action ſur le Caſe, pl. 17. cites 43 E. 3. 20. in pl. 352, 
12, In Aſſiſe, if a Stranger of his own Head puts in Pledges, Per Cockin 
he ſhall be puniſhed for the Diſceir. Br. Pledges, pl. 23. cites 8 H. 

7, 

b 13. In Treſpaſs they were at Iſſue, and when the Inqueſt was ready to 
paſs, the Defendant caſt Superſedeas of the Chancery, becauſe he was Servant 
of” F. S. one of the Clerks ot the Chancery. And it was allow'd, notwith- 
ſtanding it was when the Inqueſt was to be taken, and after Plea pleaded. 
And it was ſaid, that F he be not Servant, the Party may have thereof Action 
upon the Deceit, which is Action upon the Caſe, as it ſeems, Br. Privi- 
lege, pl. 54. cites 1x H. 6. 8. 5 

14. Debt againſt two as Executors, where the one is not Executor, nor ever The Execu- 
. adminiſtred &c. and he after confeſſed &c. and the other made Default, the oy —_ 
Plaintiff recover'd, the other has no Remedy bur Action of Ditceir, and an "jj 
this it ſeems upon the Caſe, for he ſhall not have Treſpaſs, for he is Executors, 
Party to the Fudg ment; Per Littleton, Quod non negatur. Br, Ac- pl. 9. cites 
tion ſur le Caſe, pl. 66. cites 9 E. 4. 13. 8 Q and 
— Br. Executors, pl. 89. cites S. C. and the ſame Reaſon why he cannot have Treſpaſs.— He fhall 
recover as much in Damages. F. N. B. 98. (H) and in the new Notes there (d) cites S8. C. and 21 E. 
„ $25- 11 H 4 960649 5t. = 


15. An Attorney appeared for a Man without Authority, and he imparls 
where the Defendant is miſnamed, by which he loſes the Advantage of this 
Plea, or other Advantage, the Party has no Remedy bur Action upon the 
Caſe againſt the Attorney, notwithſtanding that no Warrant of Attorney 
be entred ; for they will compel him to ſhew forth Warrant; Quod no- 
ta. Br. Action ſur le Caſe, pl. 65. cites 15 H. J. 14. 3 | 2 
16. 8 Eliz. 3. cap. 2. S. 4. If any Man ſhall maliciou/ly (for Vexation In Action 
and Trouble) cauſe or procure any Perſon to be arreſted or attached, to anſwer — So 
in the Courts of Oc. or in any of the ſaid. Courts, at the Suit of any Carſon, Bout a. 
whereas there is none ſuch, or without the Conſent or Agreement ¶ the Party clared that 
at whoſe Suit ſuch Arreſt or Attachment is procured, the Party ſo cauſing or the Defen- 
. | | ; BF 8 dant caus d 
procuring the ſame, and thereof convict by Indi ment, Preſentment, the Tit i- 
| mony 
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him to be mor / 1wo or more Witneſſes, or ot her due Proof, ſhall ſuffer /ix Months Fg 


„ e. * briſonment without Bail, and jkall not be enlarged until he hath ſatisfied the 


A. B. C. and {arty grieved his treble Damages; and beſides, ſhall forfeit unto the P 
© wks. is whoſe Name the Attion is brought (if he be known ) 101. to be recovers} 
B. C and as alſo the ſaid treble Damages, by Action of Debt, Bill, or Plaint in any 


52 "yo 9 Court againſt the Pariy ſo offending, his Executors or Admiuiſtrators, in 
it; and that hic h no Eſſoign Ec. ſhall be allowed. | 
this was for | 
Vexation, none of them having Cauſe of Action. Wray and Gawdy held this out of the Statute, but - 
the other Juſtices e contra; for one of the Parties has Colour, and may give ſufficient Authority to ar. 
reſt him; ard it cannot be ſaid to be maliciouſſy done. Bnt the Statute being miſrecited, it was for 
that Cauſe principally adjudg'd, quod Querens nil capiat &c, Cro. E. 236. pl. 1. Trin. 33 Eliz. B. R 
Vander Plunken v. Griffith. | i 
In Debt upon this Statute the Proof ſhall be in the ſame Afion, and not in any other Court. Cro ] 
188. pl.11. Mich. 5 Jac B. R. Aldred v. Matthew. Ze 
An Action on this Statute was brought in C. B. but this was held per tot. Cur. not to be within 
the Statute; and therefore Judgment was given for the Defendant. Lutw, 166. 169. Paſch. 3 Jac. 2. 
Read v. Jones. 

Caſe on the Statute 8 Eliz. cap. 2 for proſecuting a Suit againſt the new Plaintiff in the Name of the De- 
fendant and J. S. withcut the Knoculege of J. S. and in which the now Defendant was nonſuited. The Jur 
found the Proſecution malicious. It was argued whether the Action lay, but adjornatur. 2 Sid. 162 
Hill 1659. B. R. Chamberlain v. Preſcot — S. C. cited Raym. 135. by Twiſden J. [who was 
Counſel for the Plaintiff in the ſaid Cauſe] as reſolved that the Action lies for ſuch Indictment; but 
that the Judgment was afterwards revers'd in the Exchequer Chamber, but ſaid it ſeemed a hard Caf: it 
the Action ſhould not lie. S. C. cited by Holt Ch. J. in delivering the Opinion of the Court, Paſch. 
10 W. z. 5 Mod. 409. And ſays it is true that the Judgment was revers'd, but that it was not becauſe 
the Action would not lie, but becauſe he was not indicted of any Offence within the Statute, as ap- 
peared upon the Fact, as ſet forth in the Indictment. So that if he had been convicted he could have 
incurr'd no Damage; for the Court would have arreſted Judgment. 8. C. cited by Holt Ch. J. as 
from a MS. Report of Bridgman Ch. J. which ſays the Reaſon of the Reverſal was becauſe the Indict. 
ment was for no Offence at all; for, in Fact, Preſcott arreſted Chamberlaine in his own Name and the 
Name of J. S. for a Debt due to them jointly, which was lawful without the Conſent of J. S. and if ]. 
S. did not appear, if it were in a perſonal Action, he might be nonſuit, or if in a real Action he might 

he ſummon'd and ſever'd ; and therefore it was held to be no Offence. Ld Raym. Rep. 380. Mich. 
10 W. 3.— S. C. cited thus, viz. A. was indebted to B. and C. and B. without the * of C. 
takes out Proceſs in both their Names againſt A. who afterwards proſecuted B. upon the Statute for ſo 
doing, but B. was acquitted ; aud then he brought an Action on the Caſe againſt B. for this malicious 
Proſecution. But adjudged that it would not lie, becauſe he might have demurr'd to the Action on the 
Statute ; for the Caſe was not within the Statute, and fo it «vas his own Fault that he was put to Charges 
by the Trial. Carth. 417 in Caſe of Savil v. Roberts. S. C. cited by Parker Ch. J. in delivering 
the Opinion of the Court. 10 Mod. 217. Hill. 12 Ann. takes Notice that the Td Ch. J. Holt, in bis ex- 
cellent Argument upon the Caſe of Savil v. Roberts, where he gives the Reſolution of the Court, ſeems 
unwilling to deny this Caſe to be Law, tho* he might. 


S. P. byNoy. 17. If A. is indicted of Felony, and F. S. gives Evidence againſt him, 
Arg. _ whereas A. did 20 Felony, nor was any Felony committed, Action on the 
42; Caſe will lie againſt J. S. 2 Roll Rep. 199. cited by Noy as adjudged 
TMs 30 & 31 Eliz. B. R. German v. Maſon. 

2 And. 47. 19. Caſe, for that the Defendant being produced a Witneſs on the Part 
pl. 34.5. C. of J. D. ſwore falſely that the Thing in Diſpute [* a Jewel] was not worth 
above 180 J. whereas in Truth it was worth 500 J. by Reaſon whereof the 


judg d ac- jintends the Oath of every Man to be true, and there was not any Puniſh- 
cordingly. 


and „ not maintainable. And 3 Juſtices were of the ſame Opinion, and that if 


S. C. cited 8 
by Mountague Ch. J. 2 Roll Rep. 198. and Ibid, Arg. 195. 


—S. C. cited Palm. 144. Arg. But 


Noy ſaid that the Reaſon of that Judgment was, becauſe a Jewel is of no certain Value, but only as 


Perſons 


[ 


ee ar Eat 
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Perſons eſteem ir; fo that it was not a falſe Oath when he valued it at 1801. that being according to his 
Eſtimation. Mountague Ch. J accorded to this Reaſon. ' 


— * 


| #9. Col 
19. Caſe, for that B. brought Debt upon a Bill of 401. It appeared to 
the Court that all was ſatisfied but 28 s. and thereupon ordered, that if the 
Plaintiff would not accept of the 28 s. with Damages, then the now Plaintiff 
ſhould umparl till Oct. Mich. and the Defendant knowing this, procured a 
Ni dicit to be enter d. The Detendant demarr'd, for that he did not ſpew 
a Tender of the 28 5. without which he was not to have the Benefit of the 
Order; beſides, that this Action lies not in reſpect of the Matter, the en- 
tring the Nil dicit being the Ad of the Court. But all the Court held 
e contra. But the not alleging any Tender is ill; for without that 
there is no Breach ot the Order in the now Defendant, and then his pro- 
curing the Nihil dicit was lawful. Cro. E. 793. pl. 38. Mich. 42 & 
43 Eliz. C. B. Perren v. Budd. | 
20. Upon a Jury return'd, a Stranger, who was not one of the Jury, 
caus*'d himſelf to be ſworn in the Name o one who was of the Fury, All 
the Court agreed that he might be indicted for that Miſdemeanor. And 
by Reeve and Foſter Juſtices, the Parties may have an Action upon the 
Caſe againſt him. Mar. 8 1. pl. 132. Paſch. Term. 16 Car. Anon. | 
21. Caſe for making a falſe Affidavit in Chancery, by Reaſon whereof S. C. mov'd 
he was damnified to ſuch a Sum. It was moved in Arreſt of Judgment, again, and 
that the Action would not lie, but that the Plaintiff ought to take his Re- debated by 
a f g the Court, 
medy by Indictment ; for where a Man is compelled to give Evidence, but not re- 
if it is talſe he ſhall not be punithed by an Action on the Caſe. But Judg- ſolved. — 
ment ior the Plaintiff niſi Cauſa, Per 3 J. but Haughton e contra, 2 Cro. r 
Roll Rep. 195. Mich. 18 Jac. B. R. Ayre v. Sedgwick. pl. 26. Eyres 


v. Sedge- 
wick, S. C. 


adjudged for the Defendant by 3 Juſtices, but Haughton e contra. 
Haughton 7 that the Action does not lie. And Judgment was given by all the four Juſtices againſt 
the Plaintift, | 

If one make a falſe Affidavit, by which the Party is arreſted by Proceſs of Contempt, he may have an Ac- 
tion on the Cate, and recover Damages. 12 Rep. 128. ſays it was agreed. — Mod. 108. Paſch. 2 
lac. 2. B. R. Dawling v. Venman, Caſe was brought for making a ſcandalous Affidavit in Chancery, 
viz, Afr. D. is a Rogue and a Knave, and I will make it out before my Lord Chancellor; and I will have him 
in the Pillory. It was moved in Arreſt, that the Truth of an Oath ſhall not be liable to a Trial in an 
Action on the Caſe, becauſe the Law intends every Oath to be true; and that before the 3 & 11 H. ;. 
no Puniſhment was at Common Law for a falſe Oath made by any Witneſs; and therefore no Action 


will lie for a ſcandalous Affidavit. Adjornatur.-——— Adjudg'd that no Action will lie. 2 Show. 446. 


pl. 309. Dawling v. Wenman, S. C. 

Caſe &c. for that he being an Officer in the Cuſtoms, made a falſe Afidavit of him in Chancery, con- 
cerning fome Misbe haviour in his Office, and afterwards petittoned the Commiſſioners of the Cuſtoms againſt 
him; and thereupon cauſed him to be turned out. It was moved in Arreſt of Judgment, that an Action 
would not lie for making a falſe Oath, nor for the Petition, becauſe it was done in a Courſe of Juſtice. 
But per Curiam, the Action is not founded on the Oath, nor on the Petition, which are only Induce- 
ments to prove the malicious procuring him to be turned out. And the Jury have found that it was 
falſely and maliciouſly done. Judgment for the Plaintiff, 1 Lev. 119. Mich. 15 Car. 2, Cox v. 
Smith. 


22, Caſe &c. for that the Defendant having nv Cauſe of Action for more Sid. 424. pl. 
than 40 1. did falſely and malicioufly bring an Action, and cauſed the Sheriff . _ 1 
to arreſt the Plaintiff for 500 J. and to hold him to ſuch Bail as he could not 8 C. ad. 
find, and ſo laid in Priſon ſucha Time. The Detendant pleaded that he had judged for 
Cauſe of Action to the Value of 200 J. and travers'd that he informed the Shes the Plaintiff, 
riff that be had Cauſe of Action for 500 J. After Verdict it was mov'd, that 1 5 
it appears by the Pleadings on both Sides, that the Defendant had a good Pannees by 
Cauſe of Action, and that it is not a Crime to inlarge the Sum, becauſe ſuch Halte 
he might not know certainly what is due. But per Cur. the Plaintiff hav- Parlance.—- 
ing declared that it was done talſely and maliciouſly, and it being ſo 1 pl. 
ound by the Fury, and that he was thereby forced to lie in Priſon, it was ad- 1 
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ſeen'd to judged for the Plaintiff. Lev. 215. Mich. 21 Car. 2. B. R. Dowſe v. 
hold it ac- Swaine 
tionable; : | ; | 
but no r is mentioned. 8. C. cited by Holt Ch. J. ig delivering the Opinion of the Court, 
Paſch 10 W. 3. 5 Mod. 409. So in Caſe for falſely procurlag him to be arreſted for 5001. and 
impriſoned for ſuch a Tims, udi revera the then Plaintiff had not any Canſe of Action vel ſaltem non tan- 
tam Canſam Actionis, it was moved in Arreſt that it was not poſitively ſaid that he had No Cauſe, but 
that he had No Cauſe, or at leaſt not ſo much; and that it was not ſo much if it wanted 1s. But it be. 
ing found to be. maliciouſly done, Judgment was ruled for the Plaintiff, Lev. 275. Mich. 21 Car. 2. 
B. R. Stribler v. Johns and Waters. 2 Keb. 547. pl. 19. Stribling v. Anthony and Strange, S. C. 
adjornatur. bid. 557. pl. 49. S. C. but ſtates it for ſuing out a Latitat without Date, returnable ſuch 
a * Quinden Martini, not ſaying what Year, and that Poſtea ſuperinde the Defendant was arreſted 
20 Oct. and forced to ſpecial Bail, where the Plaintiff had none, or very ſmall Cauſe of Action. It was 
moved in Arreft of ment, that this Arreſt was void, and cannot be intended on the firft Wrir ; but 
it being after Verdict, Judgment was given for the Plaintiff, And by Twiſden and Morton, on Aion 
of a great Sum averr d ea Inientione that the Defendant ſbould not find Bail, is not ſufficient Cauſe of Action, 
unleſs. the Defendant be averr'd to be arreſted, and put to Charge by Viriue thereof. | 


th Mon abies Mi... FO I 


——_— 


. Ibid. 23. Caſe &c. for maliciouſly impleading * [ ne aligua Cauſa] and 
1 cauſing him to be excommunicated in the Spiritual Court, and that he was 


Words taken upon Excom. cap. and impriſoned until he was abſokved. It was mov'd 
(withour in Arreſt of Judgment, that this Action would not lie tor ſuing in a Spi- 
| Cauſe) ſhall ritual Court, tho* without Cauſe ; but adjudged that it would, for tho' 


be under, jn Action between Party and Party there, in which Defendant ſhall have 
ſtopd u ith- . . 1 Os. 

out any Li- his Colts, no Action will lie if the Court 1 yet where 
bel, or legal there is a Citation ex Officie, and it is proſecuted maliciouſly + without 
Proceedings Cauſe, the Party ſhall have his Action, becauſe, if acquitted in ſuch 
* Suit, he can have no Cotts. Vent. 86. Trin. 22 Car. 2. B. R. Hocking 
463. pl. 7. V. Matthews. | 245 . 

S.C. ſtates x : 

it to be alleged ſine aliqua Cauſa, and alſo that it was done without giving the Plaintiff any Notice. 
ACTS for the Plaintif.— Lev. 292. Hoskins v. Matthews, S. C. it was moved in Arreſt of Judg- 
ment, becauſe it does not appear for what Cauſe the Suit was; but it is ſaid, and found to be falſel 8 
fine aliqua Cauſa, and the Action lies, and Judgment for the Plaintiff— 2 Keb. 636. pl. 59. S. C. 
ad jornatur.— Ibid. 663. pl. 22. S. C. and the Court held that Caſe lies on a falſe Proſecution ex 
Officio clearly, as on Adultery, and ſuch Cauſes, which are proſecuted by Promoters; and the Defen- 
dant ſhould have pleaded that there was a juſt Cauſe, or that the Suit was inter Partes, and not ex Of- 


ficio. And Judgment for the Plaintiff. 


25. Caſe will lie for a malicious Arreſt where there is no probable Cauſ® 
of Action; per Pemberton Serj. Arg. but that the principal Caſe was 
much ftronger, which was an Action on the Caſe, for cauſing him to be 
indicted falſo & malitioſe for taking away 100 Bricks, and ſo put to 

eat Charges, and that the Jury acquitted him, and ſaid that this was 
in Nature of a Conſpiracy ; and the Court agreed that the Action would 
lie after an Acquittal upon a greater or leſſer 'Treſpaſs, 2 Mod. 51. 
Trin. 27 Car. 2. C. B. Norris v. Palmer. 8 

26. Caſe, for that the Defendant ex malitia ſua c. ſine aliqua rationa- 
bili cauſa, procured him to be arreſted, aud impriſon d until he gave a Mar- 
rant of Attorney to confeſs a Fudgment for 201. Upon a Demurrer it was 

; objected that an Action would not le againſt the Defendant for proſe- 
.cuting the King's Writ in a proper Court, becauſe it would deter the 
Subjects from ſuch Proſecutions, and a Man may be miſtaken in his Ac- 
tion; and it is nct ſaid that he, [ciens that he had no Cauſe of Action, ſued. 
Charleton held ſtrongly that the Action did not lie, becauſe the Law 
had provided another Remedy, viz. Coſts. Jones Ch. J. and Street held 
that the Action lies, for the cauſeleſs and malicious Vexation premedi- 
tated and confeſs d by the. Demurrer. Levins doubted, becauſe it was 
not expreſsly laid ſciens, that he had no Cauſe of Action; but inclin'd 
that the Action lies, becauſe the Defendant compell'd the Plaintiff to give 
him judgment for 20 l. whereby he is deprived of Coſts. Sed adjorna- 
tur. 3 Lev. 210. Hill. 36 & 37 Car. 2. C. B. Webſter v. Haigh. 


27. Caſe, 


— 
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27. Caſe, tor proſecuting him in the Sheriff ”s Court of London for Rent of 
Land in the Country, when he had no Cauſe of Action ariſing within. the 
Juriſdictiun. It was moved in Arreſt of Judgment that tho? the Sheriff*s 
Court had not an original Juriſdiction in this Cafe, yer when the Plain- 
tiff was in the City that Court had a Juriſdiction over his Perſon ; belides 
he might have pleaded to the Juriſdiction, or ſet forth in his Declaration 
chat he was held to unreaſonable Bail, and that might have been ſome 
Colour for an Action. The Judgment was ſtay'd.. 4 Mod. 13. Hill. 2 
W. & M. Baugh v. Killingworth. | ONT 

28. If A. ſues an Action againſt B. for mere Vexation, B. in ſome Caſes, 
upon particular Damage, may have an Action; but it is not enough to ſay 
chat A. ſued him falſo & malitioſe, but muſt eu the Matter of the Grie= 
vance ſpecially, ſo that it may appear to the Court to be manifeſtly vexatious ; 
per Holt Ch. { in delivering the Opinion of the Court. Ld. Raym. 
Rep. 380. Mich. 10 W. z. in Caſe of Savil v. Roberts. 

29. Caſe, for arreſting without Caufe of Action, will not lie, unleſs he 
he be held to exceſſive Bail. 12 Mod. 257. Mich. 10 W. 3. Neal v. 
Spencer. — „ 


(I. c) In what Caſes it lies. 


i. TF A. is commorant in Middleſex, and B. knowing thereof, falſo Lane 45: 
malittole lays an Action againſt him in London, and to the In⸗ 1 ** 

tent that his Goods ſhould be forfeited, makes a Suggeſtion chat A. is 4 Bren 
commorant in London, and ſo profecutes the Suit till A. is ourlaw'd, ley, S. C. 
A. may have an Action upon the Cale againſt B. tor this Beration. adjudg'd for 
Hill. 7 Jac. in Scaccarie, between o), Plaintiff, and Walker and uff 3 
Bromlye, Defendants, adjudg d. Quod vide Coke's Book of En- 23. 24. _ 
tries, Acton (ttt le Cale, 424 1 5 I 
Shatplee's Caſe, and ſeems to intend S. GC. .F. and ſeems to be intended the S. C. Lg Mod. 4, 
in pl. 15. by Morton J. by the Name of Foxley's Caſe. 


2. Hill. 13 Edw. 3. B. R. 101. Thomas Ufflete, Receptor Dena- 
** Regis pro vadiis ſolvenvis ſoldiarits in exercttu Regis in Sco⸗ 
tra c. implacitat plurtmos' pro captione tive reſcuſſione equi per ipſum 
capti pro ſervitio regis ad portandum 40 l. uſque Scotiam, apuny F. ad 
dammum ro l. Defendant Jy Not guilty, ideo'ventt rata. 

3. Path. r Edw. z. B. B. Rot. 59. Dto de Orandilono cuſfos 
inſularun? de Gernere & Jereſy, & altarum fnfularum adjacentium, 
recovet d per Jtiratam ooo l. agatnit Johannem de Vivers, becauſe 
he with 200 others impriſon'd him tor 11 Days, quo minus Officiuin 
ant eercere non porme . 7 3 8 

4. Ik Tetiant by Stat. Merchant cuts down Timber Trees, it ſeeng 
that the Value of them may be recoup'd in a Scire Facias ad Com- 
püttandum; but he in che Reverfion may have an Action upon the 
Cale againſt him for the Damage, over and above the Balue. 21 


U. 3. 20. + 


0. c. 2) Where 


r >.» WAS FO * 
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Br. Action 
ſur le Caſe, 
pl. 49. cites 
S. C. 
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(I. c. 2) Where it lies. Upon legal Proceedings in 
Courts. Pleadings. 


I, Iſceit on the Caſe becauſe the Defendant forged a Releaſe, by which 

the Plaintiff loft a Ward in Writ of Ward brought by him againſt B. 
and becauſe he did not ſhew that Fudgment was given againſt him in the 
Writ of Ward, nor what Delay he ſuffer'd by the Releaſe, therefore the 
Writ was abated ; quod nota, Br. Action ſur le Caſe, pl. 68. cites 39 
E. 3. 13. 

i, Diſceit was brought againſt R. P. becauſe he ſued Writ of Debt 
againſt the Plaintiff in the Name of M. and 3 Capias's and Exigent without 
the Aſſent of M. and he did not know of it, by which he (the Plaintiff) 
was vexed to the Coſts and Damages &c. And the Defendant ſaid, as to 
the Original, that the ſaid M. retain'd him at K. to be of his Counſel to ſue 
the Writ, by which he ſued it by the Aſſent of the faid M. Priſt, Judg- 
ment Si Actio; Mecheley ſaid, You ought to have traverſed Abſque hoc that 


Jon ſued without his Aſſent; But Hals J. ſaid No; for the Iſſue is perfectly 


tender'd, becauſe the Declaration is upon a Negative that he ſued the 


* Nient Sa- other not unknown to viz. * without the Conſent of the ſaid M. which 


Che. 


is a mere Negative, and when a Negative is alleged, it ſuffices for the 
other to anſwer accordingly by an Affirmation, which makes a perfect If. 
ſue; tor a Negative of the one Part or the other ought to be in every Iſſue, 
otherwiſe it is not a good Iſſue, unleſs in a ſpecial Caſe, and as to the 3 Ca- 
pias's and Exigent, he pleaded Arbitrement at another Place, which the 
Plaintiff challenged ; for he is not grieved by the Original, but by the 
Capias'sand Exigent, therefore the laſt Plea is ſufficient tor all. Hals ſaid 
No; you have alleged the Whole, therefore he ought to anſwer to all. 
By which the Plaintiff replied, as to the Arbitrement, No ſuch Submiſfion, 
and as to the firſt Matter that he ſued the Original, as the Plaintiff has ſup- 
poſed without the Aſſent and Will of M. Prift, and the other ut ſupra, e 
contra. But by the Book of Entries, he who pleaded the Affirmation 
to the Negative ſhall put himſelf upon the Country; for this is an Iſ- 
ſue immediately. Br. Diſceit, pl. 15. cites ) H. 6. 43. X 
3. In Treſpaſs upon the Caſe againſt one who was Attorney for the 
Plaintiff, and had falſely acknowledged in Court that the Plaintiff was ſa- 
tisfied of a Debt, by which the Plaintiff excluſus fuir of this Debt &c, It 
was held that he ought to ſuppoſe by. the Writ, by expreſs Words, that he 


Was not ſatisfied of the Debt ; for it ſhall not be intended by the Words 
(excluſus fuit) that he was not ſatisfied. But Chaunt' for rhe Defend- 
dant paſſed over degree. Thel. Dig. 99. Lib. 10. cap. 9. S. 17, cites 


- Mch. 11 H. 6. 2. 


4. Bill of Diſceit by L. againſt P. and W. Attorney, for that P. was de- 
puted by the Sheriff of D. to ſend Writs ſerved by the Sheriff to C. B. and 
there came to the ſaid P. a Writ of Habeas Corpora in placito terre between L. 
and D. ſerved, to ſend in 15 Paſch. ani the Defendants imbezil}'d it at D. 
in the County of Middleſex. ad damnum &c. And it was pleaded to the 
Bill, becauſe all the Record had not been alleged certain. Per Porter, Nut 
tie! Record is no Plea in this Action, but he ſhall anſwer to the Tort by 
which the Defendant was compell'd to anſwer. Br. Bille, pl. g. cites 
19 H. 6. 29. & 50. & 72. 

5. And after he pleaded to the Abatement thereof, that P. was deputed, 
and W. the Attorney had nothing to do, and therefore he ought to have ; 
Bills, et non allocatur. Br. Bille, pl. 9. cites 19 H. 6. 29. & 50. 


& 172. 
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6. By which he [aid thai the Bill was in Retardationem Recuperationis, 
where it Hh be in Retardat' Sette ſuæ, & non allocatur; tor Bill has 
no Form, therefore, it has Subftance it 1s ſiaſicieni. Br. Bille, pl. 9. 

cites 19 H. 6. 29 & 50. & 72. | 

n. And after he ſaid that this Suit ought to be againſt the Sheriff him- 
felf, & non allocatur; tor the Detendancs made the Diſceit, and not the 
Sheriff, and there it is agreed, that if one makes the Diſceit or Treſpaſs by 
Excitation 4 the other, yer the Suit lies againſt both, quod nota, and 
ſhall give the Matter in Evidence, as it ſeems; for there is no Acceſſary 
in Treſpaſs. Br. Bille, pl. 9. cites 19 H. 6. 29. & 0 & 2. 

8. By which he ſaid, that after the Delivery of the Writ to him, and be- 
fore the Subſtrati1on, the Sheriff by N. his Under-Sheriff, commanded hin 
to retain the IWrit, viz. at D. in the County of D. by which he did {3 
which is the ſame Sulſtratiion &c, where the Action was brought in Md. 
aleſex, and the Tort ſuppoſed there, and theretore no Plea without traverſ- 
ing the Tort in Middleſex, by the beſt Opinion. Br. Bille, pl. 9. cites 
19 H. 6. 29 & 50. & 72. | 

9. Diſceit was brought, becauſe in Præcipe quod reddat brought by the Br. Decies 
Plaintiff againſt the Defendant in Bank at Weſtminſter in the County fantum, pl. 
of Middleſex, he cat Protection quia Moratur &c. where he was at- 2. <5. C. 
tending at his own Bu/ineſs in the County of York. Judgment was de- 
manded of W rit, becauſe it was de Placito de uno Meſuagio, and 40 Acres 
of Land, and did not ſh:-w by what Action; and yet well, becauſe the Cer- 
iainty of the Land appear d. Br. Diſceit, pl. 1. cites 20 H. 6. 10. 

10. In Writ upon the Caſe, that the Defendant manucepit curare equum 
querentis de infirmitate, and the Defendant ita negligenter curam ſuam fecit 
quod equus interiit &c. no contra Pacem ſhall be in ſuch Writ, and if 
there be it ſhall abate. Thel. Dig. 114. lib. 10. cap. 24. S. 11. cites 43 
EK 3 $%* ne | 

10. Caſe &c. for proſecuting a Plaint in London, when the Cauſe of Ac- Show. 254, 
tion did ariſe out of the Furiſdiction. It was moved in Arreſt of Judg-5. C. Holt 
ment, that the Plaintiff ought to have pleaded it to the Juriſdiction, 24 ſaid 
and if the Plea had been retuſed, then a Prohibition would have been , fit to 
granted. The Court inclined to that Opinion, and Judgment was ſtay'd be conſider -d 
till the Plaintiff ſhould move it again. And after wards the Plaintiff by all the 
moved for Judgment, and the Caſes in the * Margin were cited to main- Judges. — 
rain the Action; but the Court was not ſatisfied With the Action. Carth. S C Hd. 
189. Temple v. Killingwortn. | Ch. J. ſaid 


| | that of late 
it is held, that Caſe will not lie for Proſecution in an inferior Court, where the Court has not Juriſdic- 
tion; that the firſt Caſe in Point was at Huntingdon Aſſiſes, and referr'd to C. B. and there adjudg'd 
that for ſuing one without any Cauſe of Action at all, no Action lies, unleſs it appears to be with a 
malitious and vexatious Deſipn. | = 

* Hob. 205. Cro J. 667. Cro, E. 628. 836, —— Stat. 3 E. 1. cap. 38. 2 98. F. N. B. 35. (F) 
' 1 Saund. 221. Sid. 463. 4 Rep. 14. b. Kelw. 106. a. 10 Rep. Caſe of the Marſhalſea, Fitz. a. Eſtop- 
pel 18. 75 H. 6. 45. Vent. 369. Hudſon v. Cook, Trin. 27 Car. 2. Smith v. Fuller, No e 
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* The Ori. I. I F a Man finds my Goods, and does not deliver them upon De- 

ginal is miſ- 1 mand, an Action upon the Caſe lies for the Mon delivery of 

nee them upon Demand, per quod * J loſe ſo much of the Profit of 

the Goods, tho' this is onip a Non-feaſance. Paſch. 15 Jac, 
B. B. Mould and Fynn, adjudg'd in a Mrit of Error. 

See (N. c) 2. An Action upon the Cale lies for Toll, ſhewing that ſuch a Body 
|. 2.— Politick of a Vill has uſed, Time whereot Memory &c. to repair cer- 
naſe ir Toll tain Walls, Gates, and Bridges within the Vill, and in Conſideration 

(1) p:3- thereof have had Time out of Mind gt. De quolibet ſummagio braftt, 

8 ſctlicet, ot every Horſe- load ot Malt imported into the ſatd Pill to be 

fold one Halt-penny, and that the Defendant ſuch a Day did import fo 
many Horſe-loads ot Malt to be fold in the Vill, per quod he ought to 
have paid ſo much tor Toll, the which he refuſed to pay, licet requt- 
ſitus cc. Tho an Action of Debt lies, yet this Action lies alſo, it 

RA being grounded upon a Deceit. Mich. 11 Car, B. R. between 
* Fol. 104 Spro//y and Evans, per Curiam, ruled in a Yrit of Error * as to this 

pont, upon a Judgment given in the Town of Ludlow, though 

reverſe tor another Matter. 
3. In an Action upon the Caſe, if the Plaintiff declares that the 
Detendant pull'd down and proſtrated one Wall, which divided the 
Houſe of the Plaintiff and Detendanr, and alfo pull'd off the Tiles from 
the Houſe of the Plaintiff, per quod the Water came into the Plaintiff's 
Houſe, and rotted the Timber, therefore the Action lies; for tho” he 
might have an Action of Treſpals for pulling off the Tiles, yet this 
Action lies alſo, inalmuch as it is alleg d that by reaſon thereof the 
Timber of the Houle is rotten, Mich. 10 Car, B. R. between 
Booth and Oliver, adjudg'd, this being moved in Arreſt of Judgment 

after a Verdict tor the Plaintitf. 1 


not; 3 (L. c) Caſe, not Aſſiſe. 


Br. Action x. OR Negligence in Non-feaſance an Action u Safe ir 
far leCae, P and not an Ad. 17 Pen. 4. 6. e CAT, 


pl. 44. cites 


. 


Br. Nuſance, pl. 31. cites S. C. per Thirne & Hanke. 


Br. aS 2. As ff he, who ought to repai 3 

. Ae 5 | 0 repair a Bridge, does not repair it, per 
go: Cat, quod dit falls, an Action upon the Cale lies 'this. 11 Þ, 4. 83. 
Cites S. CG, and 8. P. | Es 


Br. Action g. So if he, who ought to ſcour a Ditch, do od 

EL, m1 1 rut an rn aan Lib kt r ze 
G 4 83. 

Br. Nuſance, 

pl. 32. cites S. C. per Thirne and Hanke. 


4. But 


1 1. 


_ + Bur kor the Miſ-tcatance of a Thing, no Action upon the Caſe i. e: 


lies, but an Aﬀiſe. 11 Þ, 4. 83, ſar le Cafe, 


pl. 44. cites 
S. C.— Br. Nuſance, pl. 31. cites 8. GH 


5. As for the making an Hedge croſs the Way, no Action upon the D. 256. b. 


Cale lies, 11 Pen. 4. 83. D. 8 El. 250, 88. Contra Palch. x5 fl Pl. e. 


Holcombe. 


6. Ik a Man ſtops my Way totally, tho* an Aſſiſe lies for it, yet J * Noy 33. 
may have an Action upon the Caſe at my Election, as in ade 8 Caſe, 3 
that Debt, or an Action up3n the Caſe lies upon a Contract. Päſch. 15 5 Citen 
Jac. B. R. adjuvged, this Matter being moved in Arreſt of Judg: Wit ot kr. 
ment. Paſch. Eltz. B. N. be. ween Church and Cantel adjudged „ ror, and af- 
Trin. 11 Jac. B. R. between + Collocote and Tucker udjudged, Mich, frm'd the 


3 Jac. B. + Eainsford's Cale, Per Curiam. Judgment, 


for that 
the Action 


on the Caſe was well brought; and perhaps a Stranger did it, and not the Tertenant ; or he that did it 


may be dead, and ſo no Aſſiſe. 
4 See (N. c) pl. 38 S. C. and the Note there. : 
+ Noy 112. Gainsford v. Nightingale, S. C. adjudg'd the Action well brought. 


7. Ia Pan ſtops my Water-courſe, per quod my Land of which J Le. 247. pl. 
am ſeiſed in Fee is ſurrounded, tho J may have an Aſſiſe, pet J may 333 . y v. 
have an Action upon the Cale at my Election. Mich. 32. & 33 Eltz. S. C. 4d. 
B. N. between He and Mordant adzudged. | judg'd ac- 


cordingly.—- 


$. C. cited Arg. 3 Mod. 50. 


8. Ik J have Common in Burde ag appendant to certain Lands Cro. E 198 


whereof J am ſeiſed in Fee, aud the Tenant of Black-acre plows che pl. 19.5. C 
Land, J may have an Action upon the Caſe againſt him for the Dt- ache bare 


might have 


ſturbance of my Common, tho* J am ſeiſed in Fee of the Land to cirher Caſe 


which the Common ts appendant, Mich. 32. 33 Eltz. B. N. between or Aſſiſe.— 


Loveret and Townſend ddjubged. _ * 
S. C held accordingly.——3 Le. 263. pl. 354. S. C. in totidem Verbis. 


9. Ika Man diverts totum Curſum Aquæ from my Water-courlſe to bes 4. Reps 
my Mill, tho J may have an Afſiſe for this, yet an Action upon the ; 7; 
Caſe lies at my Election. Mich. 10 Jac. B. A. Kirby's Cale, Per Lutterell's 
Curiam. | | Go, where 

ion on 


the Caſe was brought for breaking a Bank, and diverting the Water from his Corn- Mills ere&ed in 
the Place of ancient F ulling-Mills, and Judgment for the Plaintiff, and affirm'd in Error. * 


10. If the Lord approves where I have Common, and ſtops my Way ap- 
pendant to it, I ſhall have Aſſiſe of Common; and if my Way appendant is 
ſtopp'd, I ſhall have Aſſiſe of Nuſance, but not where a Way in Groſs is 
ſtopp'd; for Action upon the Caſe lies there, and not Aſſiſe; Per Scotte 
and Hanke. Br. Alle, pl. 55. cites 11 H. 4. 25 


11. In Scire facias it was ſaid, that if a Mar has an Office, and another In the Caſe 


diſturbs him, ſo that he cannot have Poſſeſſion to have Aſſiſe, there the of J 
Party ſhall have an Action upon the Cafe. Br. Action ſur le Caſe, pl. 94. off 2 a 


Cites 6 E. 4. 9. b Clerk of 


Company in London, if it be a Freehold, either Caſe or Aſſiſe lies; Per Holt Ch. J. 6 Mod. 18. Mich. 
2 Ann. B. R. Anon. | 


_ theButcher's. 


12. Upon 
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ed Communibus Annis, tho it was uncertain. 
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12. Upon a Contratt Debt on 
cauſe Deſendant may wage his 
B. R. Slade v. Morly. © . * 5 3 
Cro. J. 257 13. It B. claims reaſonable Eftovers in the Soil of A. and A. cut n 411. 
pl. 15. * the Wood, B. ſhall have Action of the Cafe, and not Aſſiſe; tor 
ſays, * is deſtroy d he cannot be put in Seiſin. Yelv. 188. Mich. 8 Jac. B. R. 
cuts down Per Cur. in Caſe of Dewclaſggg/Kendall. e "MS 
all the 1 ( * : EFT $ 4 ir F | 
Thorns, the Commoner may have Aſſiſe.— F.N. B. 58. (I) «9. S. P. that B. ſhall have Acſſe —._ 
Rep. 112. b. it was held per Cur. that if B. has Common of Eſtovers in Fee or for Life, and all the 
Wool is cut down, B. ſhall have Aſſiſe, becauſe it is a Diſſeiſin of hiz Common; but if he has only a 
Term in them, he ſhall have Action on the Caſe ; and cited S. P. adj Hill, 5 Jac. C. B. Buttolph v. 
Kipping. 8. P. as to the Fee or Freehold, Hob. 48. by Hobart Ch. 1 and ſays that the Inheri- 
tance of the Common of Eſtovers remains, notwithſtanding there are no Eſtovers, or elſe he could not 
have an Aſſiſe wherein he muſt declare of his Inheritance or Frechold, at leaſt by Grant or by Preſerip- 
tion; and he ſhall recover a Scifin of thoſe Eſtovers which are not in Being, whereof he is ſuppoſed to 
be diſſeiſed, and alſo Damages, not according to what it now yields, but according to the Value it yield- 
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